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The Titles of This Code are 
Arranged and Numbered as Follows 


Volume 1 
Aeronautics 6. 
Agency é (je 
Agriculture, Horticulture and 8. 
Dairying af 
Alcoholic Beverages 10. 
Banks and Banking 11. 
Volume 2 
. Codes and Laws 20 
. Contracts 21 
Cooperatives om 
. Corporations 23 
. Counties 24 
. Damages and Relief 25 
. Debtor and Creditor 26 
. Definitions and General Provi- 27. 
sions 
Volume 3 
. Forests and Forestry 41 
. Fraudulent Conveyances 42 
Guaranty, Indemnity and Sure- 43 
tyship 
. Highway Patrol 44 
Highways, Bridges and Ferries 45 
. Homesteads 46 
. Hotels 47 
Housing 48 
. Husband and Wife 49 
Initiative and Referendum 50 
. Insane and Feeble Minded ol 
. Instruments, Acknowledgment 52 
and Proof a3 
Insurance and Insurance Com- 54 
panies DOD 


Bonds and Undertakings 
Building and Loan Associations 
Carriers and Carriage 
Cemeteries 

Children and Child Welfare 
Cities and Towns 


. Deposit 
. Divorce 


Dower 


. Elections 

. Electric Lines Construction 
. Fees and Salaries 

. Fish and Game 


Food and Drugs 


. Labor 
. Landlord and Tenant-Hiring 
. Legislature and Enactment of 


Laws 


. Libraries 

. Liens 

. Livestock 

. Loans 

. Marriage 

. Maxims of Jurisprudence 
. Mines and Mining 

. Monopolies 

. Mortgages 

. Motor Vehicles 

. Narcotic Drugs 

. Negotiable Instruments 
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The Titles of This Code are 
Arranged and Numbered as Follows 


Volume 4 
. Notaries and Commissioners of 66. Professions and Occupations 
Deeds 67. Property 
. Nuisances 68. Public Employees Retirement 
. Obligations Act 
. Offices and Officers 69. Public Health and Safety 
. Oil and Gas 70. Public Utilities 
. Parent and Child 71. Public Welfare and Relief 
. Parks and Public Recreation 72. Railroads 
. Partnership 3. Recording Transf 
Persons and Personal Rights 74. Sales and Exchéaz Hi I; E LA W 
. Pledges and Trust Receipts 75. Schools ae C5,; {1B Ra 
Gelpn, “Ditoy >. Ry 
d ny 
Volume 5 : Regis 
. Soil Conservation 81. State Lands “¥00] 
. Soldiers, Sailors and Military 82. State Officers, Boards and De- 
Affairs partments 
. State Capitol 838. State Sovereignty and Jurisdic- 
. State Finance tion 
State Institutions 84. Taxation 
Volume 6 
Trade-marks 90. Weights—Measures and Grades— 
. Trusts and Uses Time—Money 
. Unemployment Compensation 91. Wills, Succession, Probate and 
. Warehouses and Storage Guardianship 
. Waters and Irrigation 92. Workmen’s Compensation Act 
Volume 7 


Civil Procedure 


Volume 8 . 


Crimes and Criminal Procedure 


Volume 9 


General Index 
Tables of Session Laws and Corresponding Sections 
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PRERES E Ming ee 


AN EXPLANATORY STATEMENT 


This compilation of the statutory ‘nen of Montana has nee prepared 
and annotated under the authority of chapter 184, laws of 1945 and chapter 
266 of the laws of 1947, and published in accordance with chapter 43 of the 
laws of 1947. The legislation just cited is included in the code as sections 
12-301 to 12-329. Following is an outline of the plan of the work which 
should be helpful in making best use of the code. 


1. Conrents AND ARRANGEMENT. The code is a compilation of exist- 
ing legislation to and including the acts of the thirtieth legislative as- 
sembly of 1947, excluding local and special laws, appropriation acts, 
resolutions, titles and enacting and repealing clauses. The present codifica- 
tion departs from the form which has existed since the revision of 1895. 
Instead of four codes (political, ciyil, civil procedure and penal) the 
statutes have been arranged according to 92 Titles, set out alphabetically, 
and Title 93, Civil Procedure, and Title 94, Crimes and Criminal Procedure. 


2. NuMBERING. A new system of numbering which has been tried and 
adopted in the late codifications of the laws of many states has been used. 
Each section of the present code bears the title number (a number from 
1 to 94, inclusive) at the left of a hyphen, the chapter. number of the 
title (generally one or two digits) immediately to the right of the hyphen 
followed by the number of the section within the chapter. As an example, 
Section 1-101 is section 1 of chapter.1 of title 1. The numbering system 
allows for 99 numbers to a chapter which, in most instances, would allow 
for additions as the future may require. If a chapter contains 100 or 
more sections a second hyphen is used following the. chapter number. 
Thus, section 94-35-100 is the designation of the one hundredth section of 
chapter 35 of title 94. In similar manner, if a title contains more than 
- 100 chapters a second hyphen is used-to the right of the chapter number. 
A practice was followed in numbering chapters beyond 101 which would 
permit, if needed, the insertion of an additional 100 chapters, that is to say, 
the chapter next succeeding chapter 101 is chapter 201. Thus, section 
94-201-1 is the first section of the second chapter following chapter 100 
(the first chapter following 100 being chapter 101) of title 94. In writing 
a section number it is, of course, necessary to indicate the hyphen. However, 
a little use of the numbering system will soon accustom a person, when 
speaking, to indicate the hyphen by a very slight pause in the voice rather 
than saying “hyphen” or “dash.” 

Sections of the 1935 code which are carried into the present code bear 
the 1935 code numbers in parenthesis. This makes the 1935 code section 
immediately available at the head of the section without referring to 
tables of comparative sections or historical notes. This will also facilitate 
references to the decisions of the Montana supreme court. It also makes 
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it unnecessary to add to the history notation following each section in 
view of the fact that the 1935 code number is immediately apparent at 
the heading of the section. 

3 LEGISLATIVE History AND RerEerENnces. The legislative history of 
each section (beginning with the Bannack Statutes of 1864-1865 and extend- 
ing through the several territorial and state legislative sessions), given In 
a note immediately following the section, has been brought up to date to 
and including the acts of the thirtieth legislative assembly of 1947. These 
are, of course, indispensable in tracing legislative changes and in interpret- 
ing the decisions of the supreme court construing and applying particular 
sections of the codes. The following abbreviations are used in the notes on 
legislative history: 


Amd. Amended 

Ap. p. Appears in part 

C. Code 

C. Civ. Proe. Code Civil Procedure 
Cal. California 

Civ. C. Civil Code 

Cod. Codified 

Comp. Compiled 

Div. Division 

En. Enacted 

Field Field Code of New York 
ibe Law 

P: Page 

Pen. C. Penal Code 

Pol. C. Political Code 

Re-en. Re-enacted 

Rep. Repealed 

Rev. Revised 

Sec. Section 

Stat. Statutes 


References to parallel sections of the California codes are given with 
the Montana legislative history. In the civil code there are given, also, the 
corresponding section numbers of the so-called Field codes of New York, 
submitted to the legislature of that state in 1865. While this code was not 
adopted by the state of New York, it furnished the model for the written 
law of many states subsequently enacting a civil code. The report of the 
Montana code commission of 1892, referring to the civil code, states that it 


is taken almost entirely from the Field code and the civil eode of 
California. 


4. Nortzs. Occasionally, explanatory notes regarding ambiguities, in- 
consistencies and other matters, have been inserted immediately following 
the legislative history of certain sections of the codes. Where Montana has 
adopted uniform state laws, the notes indicate variations between the 
Montana legislation and the uniform legislation approved by the national 
conference of commissioners on uniform state laws; and the notes also list 
jurisdictions in which the particular uniform laws have been adopted. 
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These references, together with the references to parallel California code 
sections, should be of great value in securing judicial interpretations. 


5. ANNOTATIONS. The annotations to the decisions of the supreme 
court of Montana and to the supreme court of the United States and 
other federal courts have been brought up to and including volume 117 
of the Montana reports and subsequent Montana decisions to and including 
volume 182 Pacific (2nd), volume 330 United States reports, volume 90 
lawyers’ edition, volume 163 (2nd) of the federal reporter, volume 73 
of the federal supplement and volume 6 of federal rules decisions. 
References to important decisions of the attorneys general of Montana 
have been included in certain instances. 


The annotations have been grouped under topical headings, and are 
listed chronologically under each heading. In all instances where a statute 
has been construed, the language of the court or a brief statement is given; 
but where a section is merely referred to in a decision, the decision is listed 
under “references.” 


6. REFERENCES AND ANNOTATIONS TO LEGAL PuBLIcATIONS. Following 
the annotations to the state or federal court decisions construing a statute 
are references to similar subject matter in the American Digest System, the - 
Corpus Juris System and American Jurisprudence. In appropriate places 
annotations to American Law Reports are included which should be helpful 
to the researcher. These references and annotations were prepared and 
compiled by West Publishing Company and Bancroft Whitney Company and, 
relying on the accuracy of the compilers, they have been inserted in the 
present code with a minimum of editing on the part of the code com- 
missioner. 

7. Cross References were prepared and inserted gratuitously by the 
Publisher, The Allen Smith Company. 


8. THE GENERAL INDEX. In accordance with section 5, chapter 266, laws 
of 1947, a single index (in volume nine) has been prepared for the whole of 
the revised codes. The index lists all subject matter alphabetically. Also, so far 
as possible, materials are placed under the standard headings of the law 
such as are commonly used in digests and encyclopedias, though where a 
particular subject of the law has become too bulky it is split up into a 
number of smaller subjects with appropriate cross references. In view 
‘of the fact that many important provisions of the law of the state of 
Montana are set out in both the state constitution and the statutes of 
Montana, and in certain instances exclusively in the constitution, the 
constitutional index has been incorporated in the general index. 


A separate index follows the enabling act, the constitution of Montana 
and the constitution of the United States. 


9. TasuEs. Tables have been retained or prepared in accordance with 
section 5, chapter 266, laws of 1947 and appear at the end of volume nine. 
The “table of corresponding code sections” transposes the 1935 sections 
to the 1947 code section numbers. Tables showing disposition of 1907 code 
sections and of session laws through 1985 in the 1985 code are retained 
and by use of the first mentioned table those sections may be found in the 
1947 code. Tables of session laws from 1937 to 1947, inclusive, directly show 
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the disposition of each session law section in the 1947 code, if retained as’ 
part of the permanent law of the state. 

10. CHANGES AND Corrzorions. In accordance with section 6 of 
chapter 184, laws of 1945 corrections in spelling, punctuation and grammar 
have been made where needed and some long paragraphs and sections 
have been divided. Upon recommendation of the code commissioners 
the thirtieth legislative assembly of 1947 made certain changes in and 
repeals of existing laws. 


CoMMENTS ON CODIFICATION 


Pursuant. to section 2 of chapter 184, laws of 1945, the supreme court 
appointed I. W. Choate, commissioner and L. L. Callaway, Helena, M. J. 
Lamb, Billings, and Donovan, Worden, Missoula, as an advisory board (all of 
whom, under the section, referred to above, may be referred to as commis- 
sioners). Upon the death of M. J. Lamb, the court appointed 8. P. Wilson 
of Deer Lodge, a member of the advisory board. Under these commissioners 
the numbering system and arrangement of the present code were devised 
_ and most of the indexing, annotating and other basic work done. 


By section 9 of chapter, 266, laws of 1947 the powers and duties of the 
advisory board ceased upon the appointment on March 22, 1947, of Wesley 
W. Wertz to the office of code commissioner, which had been vacant since 
the previous January 6, when I. W. Choate was appointed to fill a vacancy 
on the state supreme court. The work was completed with an exceedingly 
limited. budget: ) | 

The assistance of J. Miller Smith, chiefly in the preparation of annota- 
tions, and that of E. M. Hall, John W. Chapman and Floyd O. Small, who 
worked on the codification for various periods of time,’is acknowledged. 
Appreciation is expressed to the members of the Montana supreme court 
for helpful counsel and supervision and to those membérs of the Montana 
bar as well as legislators and public officers who ealled attention to 
imperfections in the statutory law and assisted in other ways to improve 
and complete the work and to all who contributed to its arduous prepara- 
tion. 


I. W. CHOATE 
WESLEY W. WERTZ 
‘CODE COMMISSIONERS 


COMMISSIONERS’ CERTIFICATE 


The undersigned commissioners, appointed pursuant to chapter 184 of 
the laws of 1945 and chapter 266 of the laws of 1947, to compile, revise and 
codify all of the laws of the State of Montana of a permanent and general 
nature now in force and effect, including the acts of the thirtieth legislative 
assembly, do hereby certify that the following, consisting of sections in 
94 titles numbered from 1-101 to 94-801-1, is a correct compilation of all 
such laws in force and effect at the adjournment of the regular session 
of the thirtieth legislative assembly of 1947. 
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VOLUME 1 

MAGNA CHARTA 

DECLARATION OF INDEPENDENCE 

CONSTITUTION OF THE UNITED STATES OF AMERICA 

AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES 

INDEX TO THE CONSTITUTION OF THE UNITED STATES 
OF AMERICA 

ACTS OF CONGRESS RELATING TO THE AUTHENTICATION OF LAWS 
AND RECORDS | 

ORGANIC ACT OF THE TERRITORY OF MONTANA 

THE ENABLING ACT 

INDEX TO ENABLING ACT 

CONSTITUTION OF THE STATE OF MONTANA 

INDEX TO THE CONSTITUTION OF THE STATE OF MONTANA 

TITLE 1, AERONAUTICS, TO TITLE 11, CITIES AND TOWNS 


VOLUME 2 
TITLE 12, CODES AND LAWS, TO TITLE 27, FOOD AND DRUGS 


VOLUME 3 


TITLE 28, FORESTS AND FORESTRY, TO TITLE 55, NEGOTIABLE 
INSTRUMENTS 


VOLUME 4 
TITLE 56, NOTARIES AND COMMISSIONERS OF DEEDS, TO TITLE 75, 
SCHOOLS 
VOLUME 5 
TITLE 76, SOIL CONSERVATION, TO TITLE 84, TAXATION 


VOLUME 6 


TITLE 85, TRADE-MARKS, TO TITLE 92, WORKMEN’S COMPENSATION 
ACT 


VOLUME 7 
TITLE 93, CIVIL PROCEDURE 


VOLUME 8 7 
TITLE 94, CRIMES AND CRIMINAL PROCEDURE 


VOLUME 9 
GENERAL INDEX | 
TABLES OF SESSION LAWS AND CORRESPONDING SECTIONS ‘x °* 
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Volume 1 


MAGNA CHARTA 

DECLARATION OF INDEPENDENCE 

CONSTITUTION OF THE UNITED STATES OF AMERICA 

AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES 

INDEX TO THE CONSTITUTION OF THE UNITED STATES OF AMERICA 

ACTS OF CONGRESS RELATING TO THE AUTHENTICATION OF LAWS AND 
RECORDS 

ORGANIC ACT OF THE TERRITORY OF MONTANA 

THE ENABLING ACT 

INDEX TO ENABLING ACT 

CONSTITUTION OF THE STATE OF MONTANA 

INDEX TO THE CONSTITUTION OF THE STATE OF MONTANA 


TITLE 1. AERONAUTICS 


Chapter 1. State aeronautical regulatory act—definitions—policy. 

. State aeronautics commission. 

Regulation and licenses. 

State airports. 

Miscellaneous. 

Uniform state law for aeronautics. 

Regulation of dangerous obstructions near airports—airport zoning act. 
Establishment of-airports by counties and cities—municipal airports act. 
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TITLE 2. AGENCY 


Chapter 1. Definition of agency—authority of agents. 
2. Mutual obligations between principals, agents and third persons. 
3. Delegation and termination of agency. 
4. Factors. 


TITLE 3. AGRICULTURE, HORTICULTURE AND DAIRYING 


Chapter 1. Department and commissioner of agriculture, labor and industry—creation 
and general powers. 
2. Grain standards—storage and inspection—regulation of grain warehouse- 
men. 
3. Seed warehousemen—licensing. 
4, Farm storage of grain as basis for farm credit—inspection and certifica- 
tion. 
5. Protein testing of grain. 
6. Farm storage public warehousemen. 
7. Bean warehousemen. 
8. Agricultural seeds. 
9. Sealers of grain. 
10. Harmful barberry control. 
11. Horticulture—control of fruit pests and diseases. 
12. Nurseries and nurserymen—license and regulation. 
13. Orchards—vegetable and plant disease control—quarantine. 
14.. Standard grades and brands for Montana farm products. 
15. Miscellaneous powers and duties of department of agriculture. 
16. Farm produce dealer—bond and license. 
17. Commercial fertilizer—regulation of sale. 
18. Hay dealers—bond and license. 
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TITLE 3. AGRICULTURE, HORTICULTURE AND DAIRYING (Continued) 


19. Mustard seed—grade requirements—purchaser’s bond and license. 

20. Commercial feeds—regulation, 

21. Poultry products—fruits and vegetables—marketing regulations. 

22. Poultry—Montana poultry improvement board. 

23. Eggs and egg dealers—license. 

24. Dairies and dairy products—regulation of producti and sale. 

25. Montana quality label—use on inspected agricultural and food products. 


TITLE 4. ALCOHOLIC BEVERAGES 


Chapter 1. State liquor control act of Montana—licensing sale of alcoholic beverages 
by state liquor stores. 
2. State liquor control act of Montana (continued) —-interdiction and. other 
enforcement provisions—finance—miscellaneous. 
3. Montana beer act heenstitg sale of beer under supervision of state liquor 
control board. 
4, Montana retail liquor license act—sales by licensees of board. 


TITLE 5. BANKS AND BANKING 


Chapter 1. The bank act—definition of terms. 

2. Organization and incorporation of banks. 

3. Dissolution and disincorporation of banks. 

4. Stockholders’ liability. 

5. Miscellaneous regulatory provisions. 

6. State banking department—state examiner ex officio superintendent of 
banks. 

7. Bank reports and supervision. 

8. Impairment of capital—insolvency. 

9. Examination and supervision—state examiner’s fund. 

10. General powers and limitations of banks. 

11. Closing and liquidation of banks. 

12. Federal deposit insurance corporation aid available to banking institu- 
tions. 

13. Morris plan companies. 


TITLE 6. BONDS AND: UNDERTAKINGS 
Chapter 1. Official bonds of state officers. 
2. Official bonds of county officers. 
3. General provisions relative to official bonds. 
4. Public works contractor’s bond. 


TITLE 7. BUILDING AND LOAN ASSOCIATIONS 
Chapter 1. Laws regulating the operation of building and loan associations. 


TITLE 8. CARRIERS AND CARRIAGE 


Chapter 1. Motor carriers—license and regulation. 

Pipe line carriers of oil—regulation. 

Navigation—inspection of boats and vessels (Repealed, ch. 129, L. 1947). 
Carriers of persons, property and messages—duties and obligations. 
Bills of lading. 

Freightage—rights and duties of carrier, consignor and consignee. 
Common earriers in general. 

Common carriers of persons, property and messages, their rights and 
obligations. 
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TITLE 9. CEMETERIES 


Chapter 1. Cemetery associations—incorporation of. 
2. Public cemetery district act. 
3. Public cemeteries—control by cities and towns. 
4. Joint establishment of cemeteries by counties and cities. 


TITLE 10. CHILDREN AND CHILD WELFARE 
Chapter: 1. State orphans’ home at twin ravi 
Child labor—prohibitions. 
Apprenticing of minors. J 
Division of maternal and child health of state bias of health. 
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CONTENTS 


TITLE 10. CHILDREN AND CHILD WELFARE (Continued) 


TITLE 11. 
Chapter 


5. 
6. 


Dependent and neglected children—proceedings for protection. 
Juvenile courts and proceedings against juvenile delinquents. 


CITIES AND TOWNS 


Le 


General powers of cities and towns. 
Classification and organization of cities and towns. 
Changes in classification: of cities and towns. 


Additions of platted tracts to cities and towns. 


Alteration of boundaries, exclusion and inclusion of territory. 

Plats of cities and towns and additions thereto. 

Officers and elections. 

Executive powers—mayor—clerk—treasurer—chief of police and attorney. 
Powers of city and town councils. 

Powers of city and town councils (continued). 

Ordinances— initiative and referendum. 


. Contracts and franchises. 
. Presentation and payment of claims—city warrants. 
. Budget system for cities and towns. 


Judgments—responsibility for damages by riots. 


. Judicial powers—police courts. 
. Municipal courts. 
. Police department, metropolitan police law. 


Fire department—firemen’s disability and pension fund. 


. Fire protection in unincorporated towns—fire wardens, companies and 


districts. 


. Municipal regulation of plumbing—plumbing license. 


Special improvement districts. 
Municipal bonds and indebtedness. 
Municipal revenue bond act of 1939. 


. Abatement of smoke nuisance. 
. Damage caused by change of grade. 
. Building regulations—zoning commission. 


Vacation and abandonment of streets, parks and townsites. 


. Entry townsites on public domain for incorporated cities and towns. 
. Entry townsites on public domain for unincorporated cities and towns 
. Commission form of government. 

. Commission-manager form of government. 


Commission-manager form of government (continued). 


. City and county consolidated government. 
. City and county consolidated government (continued). 
. Metropolitan sanitary districts. 
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MAGNA CHARTA 


THE GREAT CHARTER OF LIBERTIES OF KING JOHN, GRANTED AT 
RUNINGMEDE, JUNE 15, A. D. 1215, IN THE SEVENTEENTH 
YEAR OF HIS REIGN 


John, by the Grace of God, King of England, Lord of Ireland, Duke of 
Normandy, and Aquitaine, and Count of Anjou, to his Archbishops, Bishops, 
Abbots, Earls, Barons, Justiciaries, Foresters, Sheriffs, Governors, Officers, 
and to All Bailiffs, and His Lieges, Greeting : 


Know ye, that we in the presence of God, and for the salvation of our soul, 
and the souls of our ancestors and heirs, and unto the honor of God and the 
advancement of Holy Church, and amendment of our Realm, by advice of our 
venerable fathers, Stephen, Archbishop of Canterbury, Primate of all England 
and Cardinal of the Holy Roman Church; Henry, Archbishop of Dublin, William 
of London, Peter of Winchester, Jocelin of Bath and Glastonbury, Hugh of 
Lincoln, Walter of Worcester, William of Coventry, Benedict of Rochester, 
Bishops; of Master Pandulph, Sub-Deacon and Familiar of our Lord the Pope, 
Brother Aymeric, Master of the Knights Templars in England; and of the Noble 
Persons, William Marescall, Earl of Pembroke, William, Earl of Salisbury, 
William, Harl of Warren, William, Earl of Arundell, Alan de Galloway, Con- 
stable of Scotland, Warin Fitz Gerald, Peter Fitz Herbert, and Hubert de Burgh, 
Seneschal of Poitou, Hugh de Neville, Matthew Fitz Herbert, Thomas Basset, 
Alan Basset, Philip of Albiney, Robert de Roppell, John Mareschal, John Fitz 
Hugh, and others, our liegemen, have in the first place, granted to God, and by 
this our present charter confirmed, for us and our heirs forever: 


Si. That the church of England shall be free, and have her whole rights, 
and her liberties inviolable; and we will have them so observed, that it may 
appear thence, that the freedom of elections, which is reckoned chief and in- 
dispensable to the English church, and which we granted and confirmed by 
* our charter, and obtained the confirmation of the same from our Lord the Pope 
Innocent III., before the discord between us and our barons, was granted of 
mere free will; which charter we shall observe, and we do will it to be faithfully 
observed by our heirs forever. 


8 2. We also have granted to all the freemen of our kingdom, for us and for 
our heirs forever, all the underwritten liberties, to be had and holden by them 
and their heirs, of us and our heirs forever: If any of our earls, or barons, or 
others, who hold of us in chief by military service, shall die, and at the time of 
his death his heir shall be of full age, and owes a relief; he shall have his in- 
heritance by the ancient relief; that is to say, the heir or heirs of an earl, for 
a whole earldom, by a hundred pounds; the heir or heirs of a baron, for a whole 
barony, by a hundred pounds; the heir or heirs of a knight, for a whole knight’s 
fee, by a hundred shillings at most; and whoever oweth less shall aye less, 
according to the ancient custom of. ei 
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§ 3. But if the heir of any such shall be under age, and shall be in ward 
when he comes of age, he shall have his inheritance without relief and without 
fine. 

§ 4. The keeper of the land of such an heir being under age, shall take of 
the land of the heir none but reasonable issues, reasonable customs, and reason- 
able services, and that without destruction and waste of his men and his goods; 
and if we commit the custody of any such lands to the sheriff, or any other 
who is answerable to us for the issues of the land, and he shall make destruction 
and waste of the lands which he hath in custody, we will take of him amends, 
and the land shall be committed to two lawful and discreet men of that fee, 
who shall answer for the issues to us, or to him to whom we shall assign them ; 
and if we sell or give to any one the custody of any such lands, and he therein 
make destruction or waste, he shall lose the same custody, which shall be com- 
mitted to two lawful and discreet men of that fee, who shall in like manner 
answer to us as aforesaid. 


§ 5. But the keeper, so long as he shall have the custody of the land, shall 
keep up the houses, parks, warrens, ponds, mills, and other things pertaining 
to the land, out of the issues of the same land; and shall deliver to the heir 
when he comes of full age, his whole land, stocked with ploughs and carriages, 
according as the time of wainage shall require, and the issues of the land can 
reasonably bear. 

§ 6. Heirs shall be married without disparagement, and so that before matri- 
mony shall be contracted those who are near in blood to the heir shall have 
notice. 

§%. A widow, after the death of her husband, shall forthwith and without 
difficulty have her marriage and inheritance; nor shall she give anything for 
her dower, or her marriage, or her inheritance, which her husband and she held 
at the day of his death; and she may remain in the mansion house of her husband 
forty days after his death, within which time her dower shall be assigned. 


§ 8. No widow shall be distrained to marry herself, so long as she has a mind 
to live without a husband; but yet she shall give security that she will not marry 
without our assent, if she hold of us; or without the consent of the lord of whom 
she holds, if she hold of another. 

§ 9. Neither we nor our bailiffs shall seize any land or rent for any debt, 
so long as the chattels of the debtor are sufficient to pay the debt; nor shall 
the sureties of the debtor be distrained so long as the principal debtor has 
sufficient to pay the debt; and if the principal debtor shall fail in the payment 
of the debt, not having wherewithal to pay it, then the sureties shall answer 
the debt; and if they will they shall have the lands and rents of the debtor, 
until they shall be satisfied for the debt which they paid for him, unless the 
principal debtor can show himself acquitted thereof against the said sureties. 

§ 10. If any one have borrowed any thing of the Jews, more or less, and 
die before the debt be satisfied, there shall be no interest paid for that debt, so 
long as the heir is under age, of whomsoever he may hold; and if the debt falls 
into our hands we will take only the chattel mentioned in the deed. 


§ 11. And if any one shall die indebted to the Jews, his wife shall have her 
dower and pay nothing of that debt; and if the deceased left children under age, 
they shall have necessaries provided for them, according to the tenement of the 
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deceased; and out of the residue the debt shall be paid, saving however, the 
service due to the lords; and in like manner shall it be done touching debts due 
to others than the Jews. 


§ 12. No scutage or aid shall be imposed in our kingdom, unless by the 
general council of our kingdom; except for ransoming our person, making our 
eldest son a knight, and once for marrying our eldest daughter; and for these ° 
there shall be paid no more than reasonable aid. In like manner it shall be con- 
cerning the aids of the City of London. 


§ 13. And the City of London shall have all its ancient liberties and free 
customs, as well by land as by water; furthermore we will and grant, that all 
other cities and boroughs, and towns and ports, shall have all their liberties and 
free customs. 


§ 14. And for holding the general council of the kingdom concerning the 
assessment of aids, except in the three cases aforesaid, and for the assessing of 
scutages, we shall cause to be summoned the archbishops, bishops, abbots, earls, 
and greater barons of the realm, singly by our letters. And, furthermore we shall 
cause to be summoned generally by our sheriffs and bailiffs, all others who hold 
of us in chief, for a certain day, that is to say, forty days before their meeting 
at least, and to a certain place; and in all letters of such summons we will 
declare the cause of such summons. And summons being thus made, the business 
shall proceed on the day appointed, according to the advice of such as shall be 
present, although all that were summoned come not. 


§ 15. We will not for the future grant to any one that he may take aid of his 
own free tenants, unless to ransom his body, and to make his eldest son a knight, 
and once to marry his eldest daughter; and for this there shall be only paid a 
reasonable aid. 

§ 16. No man shall be distrained to perform more service for a knight’s fee, 
or other free tenement, than is due from thence. 


§ 17. Common pleas shall not follow our court, but shall be holden in some 
place certain. 


§ 18. Trials upon the writs of novel disseisin, and of mort d’ancestor, and 
of darrein presentment, shall not be taken but in their proper counties, and after 
this manner: We, or, if we should be out of the realm, our chief justiciary, will 
- send two justiciaries through every county four times a year, who, with four 
knights of each county, chosen by the county, shall hold the said assizes, in the 
county, on the day, and at the place appointed. 


§ 19. And if any matters cannot be determined on the day appointed for 
holding the assizes in each county, so many of the knights and freeholders as 
have been at the assizes aforesaid, shall stay to decide them, as is necessary, 
according as there is more or less business. 


§ 20. A freeman shall not be amerced for a small offence, but only after 
the degree of the offence; and for a great crime according to the heinousness 
of it; saving to him his contentment; and after the same manner a merchant, 
saving to him his merchandise. And a villein shall be amerced after the same 
manner, saving to him his wainage, if he falls under our mercy; and none of 
the aforesaid amerciaments shall be assessed but by the oath of honest men of 
the neighborhood. 
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§ 21. Earls and barons shall not be amerced, but by their peers, and after 
the degree of the offence. 


§ 22. No ecclesiastical person shall be amerced for his lay tenement, but 
according to the proportion of the others aforesaid, and not according to the 
value of his ecclesiastical benefice. 


§ 23. Neither a town nor any tenant shall be distrained to make bridges or 
banks, unless that anciently of right they are bound to do it. 


§ 24. No sheriff, constable, coroner, or other of our bailiffs, shall hold ee 
of the crown. 


§ 25. All counties, hundreds, wapentakes, and tythings, shall stand at the 
old rents, without any increase, except in our demesne manors. 


§ 26. If any one holding of us a lay fee die, and the sheriff, or our bailiffs, 
show our letters patent, of summons for debt which the dead man did owe to 
us, it shall be lawful for the sheriff or our bailiff to attach and register the 
chattels of the dead, found upon his lay fee, to the amount of the debt, by 
the view of lawful men, so as nothing be removed until our whole clear debt 
be paid; and the rest shall be left to the executors to fulfil the testament of 
the dead, and if there be nothing due from him to us, all the chattels shall go 
to the use of the dead, saving to his wife and children their reasonable shares. 

§ 27. If any freeman shall die intestate, his chattels shall be distributed by 
the hands of his nearest relations and friends, by view of the church; saving 
to every one his debts which the deceased owed to him. 


§ 28. No constable or bailiff of ours shall take corn or other chattels of any 


man, unless he presently give him money for it, or hath respite of payment by 
the good will of the seller. 


§ 29. No constable shall distrain any knight to give money for castle guard, 
if he himself will do it in his person, or by another able man in case he cannot 
do it through any reasonable cause. And if we have carried or sent him into the 


army, he shall be free from such guard for the time he shall be in the army by 
our command. 


§ 30. No sheriff or bailiff of ours, or any other, shall take horses or carts 
of any freeman for carriage, without the assent of the said freeman. 

§ 31. Neither shall we nor our bailiffs take any man’s timber for our castles 
or other uses, unless by the consent of the owner of the timber. 

§ 32. We will retain the lands of those convicted of felony only one year 
and a day, and then they shall be delivered to the lord of the fee. 

§ 33. All weirs for the time to come shall be put down in the rivers of 
Thames and Medway, and throughout all England, except upon the seacoast. 

§ 34. The writ, which is called Praecipe, for the future, shall not be made 
out to any one, of any tenement, whereby a freeman may lose his court. 

§ 35. There shall be one measure of wine and one of ale through our whole 
realm; and one measure of corn, that is to say, the London quarter; and one 
breadth of dyed cloth, and russets, and haber jeets, that is to say, two ells 
within the lists; and it shall be of weights as it is of measures. 


§ 36. Nothing from henceforth shall be given or taken for a writ of inquisi- 
tion of life or limb, but it shall be granted freely, and not denied. 
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§ 37. If any do hold of us by fee-tarm, or by socage, or by burgage, and he 
hold also lands of any other by knight’s service, we will not have the custody 
of the heir or land, which is holden of another man’s fee by reason of that fee- 
farm, socage or burgage, neither will we have the custody of the fee-farm, socage, 
or burgage; unless knight’s service was due to us out of the same fee-farm. We 
will not have the custody of an heir, nor of any land which he holds of another 
by knight’s service, by reason of any petty serjeanty by which he holds of us, 
by the service of paying a knife, an arrow, or the like. 


§ 38. No bailiff from henceforth shall put any man to his law upon his own 
bare saying, without credible witnesses to prove it. 


§ 39. No freeman shall be taken or imprisoned, or disseized, or outlawed or 
banished, or any ways destroyed, nor will we pass upon him, nor will we send 
upon him, unless by the lawful judgment of his peers, or by the law of the 
land. 


§ 40. To none will we sell, to none will we deny, or delay, right or justice. 


§ 41. All merchants shall have safe and secure conduct to go out of, and to 
come into England, and to stay there, and to pass as well by land as by water, 
for buying and selling by the ancient and allowed customs, without any unjust 
tolls; except in time of war, or when they are of any nation at war with us. 
And if there be found any such in our land, in the beginning of the war, they 
shall be attached without damage to their bodies or goods, until it be known 
unto us, or our chief justiciary, how our merchants be treated in the nation 
at war with us; and if ours be safe there, the others shall be safe in our do- 
minions. 


§ 42. It shall be lawful, for the time to come, for any one to go out of our 
kingdom, and return safely and securely, by land or by water, saving his 
allegiance to us; unless in time of war, by some short space, for the common 
benefit of the realm, except prisoners and outlaws, according to the law of 
the land, and people in war with us, and merchants who shall be treated as is 
above mentioned. | 


§ 43. If any man hold of any escheat, as of the honour of Wallingford, 
Nottingham, Boulogne, Lancaster, or of other escheats which be in our hand, 
and are baronies, and die, his heir shall give no other relief, and perform no 
other service to us, than he would to the baron, if it were in the baron’s hand; 
‘we will hold it after the same manner as the baron held it. 

§ 44, Those men who dwell without the forest, from henceforth shall not 
come before our justiciaries of the forest, upon common summons, but such as 
are impleaded, or are pledges for any that are attached for something con- 
cerning the forest. | 

§ 45. We will not make any justices, constables, sheriffs, or bailiffs, but of 
such as know the law of the realm and mean duly to observe it. 

§ 46. All barons who have founded abbeys, and have the kings of England’s 
charters of advowson, or the ancient tenure thereof shall have the keeping of 
them, when vacant, as they ought to ‘have. 

§ 4%. All forests that have been made forests in our time, shall forthwith 
be disforested ; and the same shall be done with the water banks that have been 
fenced in by us in our time. 
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§ 48. All evil customs concerning forests, warrens, foresters and warreners, 
sheriffs and their officers, rivers and their keepers, shall forthwith be inquired 
into in each county by twelve sworn knights of the same shire, chosen by 
creditable persons of the same county; and within forty days after the said 
inquest, be utterly abolished’ so as never to be restored. So as we are first ac- 
quainted therewith, or our judiciary, if we should not be in England. 


§ 49. We will immediately give up all hostages and writings delivered unto 
us by our English subjects, as securities for their keeping the peace, and Yapre 
us faithful service. 


§ 50. We will entirely remove from our bailiwicks the relations of Gerard 
de Atheyes, so that for the future they shall have no bailiwick in England; we 
will also remove Engelard de Cygony, Andrew, Peter and Gyon, from the 
Chancery; Gyon de Cygony, Geoffrey de Martyn and his brothers; Philip Mark 
and his brothers, and his nephew, Geoffrey, and their whole retinue. 


§ 51. As soon as peace is restored, we will send out of the kingdom all foreign 
soldiers, cross-bowmen, and stipendaries, who are come with horses and arms 
to the prejudice of our people. 


§ 52. If any one has been dispossessed or deprived by us, without the legal 
judgment of his peers, of his lands, castles, liberties, or right, we will forthwith 
restore them to him; and if any dispute arise upon this head, let the matter be 
decided by the five-and-twenty barons hereafter mentioned, for the preservation 
of the peace. As for all those things of which any person has, without the legal 
judgment of his peers, been dispossessed or deprived, either by King Henry our 
father, or our brother King Richard, and which we have in our hands, or are 
possessed. by others, and we are bound to warrant and make good, we shall have 
a respite till the term usually allowed the crusaders; excepting those things about 
which there is a plea depending, or whereof an inquest hath been made, by our 
order, before we undertake the crusade, but when we return from our pilgrimage, 
or if perchance we tarry at home and do not make our pilgrimage, we will 
immediately cause full justice to be administered therein. 


§ 53. The same respite we shall have and in the same manner about ad- 
ministering justice, disafforesting the forests, or letting them continue for 
disafforesting the forests, which Henry our father, and our brother Richard 
have afforested; and for the keeping of the lands which are in another’s fee, 
in the same manner as we have hitherto enjoyed those wardships, by reason 
of a fee held of us by knight’s service; and for the abbeys founded in any other 
fee than our own, in which the lord of the fee says he has a right; and when 
we return from.our pilgrimage, or if we tarry at home, and do not make our 


pilgrimage, we will immediately do full justice to all the complaints in this 
behalf. 


§ 54. No man shall be taken or imprisoned upon the appeal of a woman, for 
the death of any other than her husband. 


§ 55. All unjust and illegal fines made by us, and all amerciaments imposed 
unjustly and contrary to the law of the land, shall be entirely given up, or 
else be left to the decision of the five-and-twenty barons hereafter mentioned 
for the preservation of the peace, or of the major part of them, together with 
the aforesaid Stephen, archbishop of Canterbury, if he can be present, and 
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others whom he shall think fit to take along with him; and if,,he cannot be 
present, the business shall notwithstanding go on, without him; but so that if 
one or more of the aforesaid five-and-twenty barons be plaintiffs in the same 
cause, they shall be set aside as to what concerns this particular affair, and 
others be chosen in their room, out of the said five-and-twenty, and sworn by 
the rest, to decide the matter. 


§ 56. If we have disseized: or dispossessed the Welsh, of any lands, liberties, 
or other things, without the legal judgment-of their peers, either in England or 
in Wales, they shall be immediately restored to them; and if any dispute arise 
upon this. head, the matter shall be determined in the marche by the judgment 
of their peers; for tenements in England; according to the law of England, for 
tenements in Wales according to the law of Wales, for tenements of the marche 
according to the law of the marche; the same shall the Welsh do to us and our 
subjects. 


§ 57. As for all those things of which a Welshman hath, without the legal 
judgment of his peers, been disseized or deprived of by King Henry our father, 
or our brother King Richard, and which we either have in our hands, or others 
are possessed of, and we are obliged to warrant it, we shall have a respite till 
the time generally allowed the crusaders; excepting those things about which 
a suit is depending, or whereof an inquest has been made by our order before 
we undertook the crusade; but when we return, or if we stay at home without 
performing our pilgrimage, we will immediately do them full justice, according 
to the. laws of the Welsh and of the parts before mentioned. 

§ 58. We will without delay dismiss the son of Llewellin, and all the Welsh 
hostages, and release them from the engagements they have entered into with 
us for the preservation of the peace. 


§ 59. We will treat with Alexander, King of Scots, concerning the restoring 
his sisters and hostages, and his right and liberties, in the same form and manner 
_ as we shall do to the rest of our barons of England; unless by the charters which 

we have from his father, William, late King of Scots, it ought to be otherwise; 
but this shall be left to the determination of his peers in our court. 


§ 60. All the aforesaid customs and liberties, which we have granted to be 
holden in our kingdom, as much as it belongs to us, towards our people of our 
kingdom, ,as well clergy as laity shall observe, as far as they are concerned, 
-towards their dependents. 


§ 61. And whereas, for the honor of God and the amendment of our kingdom, 
and for the better quieting the discord that has arisen between us and our 
barons, we have granted all these things aforesaid; willing to render them firm 
and lasting; we do give and grant our subjects the underwritten security, namely, 
that the barons may, choose five-and-twenty barons of the kingdom, whom they 
think convenient; who shall take care, with all their might, to hold and observe, 
and cause to be observed, the peace and liberties we have granted them, and by 
this our present charter confirmed; so that if we, our judiciary, our bailiffs, 
or any of our Officers, shall in any circumstance fail in the performance of them, 
towards any person, or shall break through any of these articles of peace and 
security, and the offence be notified to four barons chosen out of the five-and- 
twenty before mentioned, the said four barons shall repair to us, or our judiciary, 
if we are out of the realm, and laying open the grievance, shall petition to have 
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it redressed without delay; and if it be not redressed by us, or if we should 
chance to be out of the realm, if it should not be redressed by our judiciary, 
within forty days, reckoning from the time it has been notified to us, or to our 
judiciary, if we should be out of the realm, the four barons aforesaid shall lay 
the cause before the rest of the five-and-twenty barons; and the said five-and- 
twenty barons, together with the community of the whole kingdom, shall distrain 
and distress us in all possible ways, by seizing our castles, lands, possessions, 
and in any other manner they can, till the grievance is redressed according to 
their pleasure; saving harmless our own person, and the persons of our queen 
and children; and when it is redressed, they shall obey us as before. And any 
person whatsoever in the kingdom, may swear that he will obey the orders of 
the five-and-twenty barons aforesaid, in the execution of the premises, and will 
distress us jointly with them, to the utmost of his power; and we give public 
and free liberty to any one that shall please to swear to this, and never will 
hinder any person from taking the same oath. 


§ 62. As for all those of our subjects who will not, of their own accord, 
swear to join the five-and-twenty barons in distraining and distressing us, we 
will issue orders to make them take the same oath as aforesaid. And if any one 
of the five-and-twenty barons dies, or goes out of the kingdom, or is hindered 
any other way from carrying the things aforesaid into execution, the rest of 
the said five-and-twenty barons may choose another in his room, at their dis- 
cretion, who shall be sworn in like manner as the rest. In all things that are 
committed to the execution of these five-and-twenty barons, if, when they are 
all assembled together, they should happen to disagree about any matter, and 
some of them, when summoned, will not, or can not, come, whatever is agreed 
upon, or enjoined, by the major part of those that are present, shall be reputed 
as firm and valid as if all the five-and-twenty had given their consent; and the 
aforesaid five-and-twenty shall swear that all the premises they shall faithfully 
observe, and cause with all their power to be observed. And we will not, by 
ourselves, or by any other, procure any thing whereby any of these concessions 
and liberties may be revoked or lessened; and if any such thing be obtained, let 
it be null and void; neither shall we ever make use of it, either by ourselves or 
any other. And all the ill will, indignations and rancours that have arisen be- 
tween us and our subjects, of the clergy and laity, from the first breaking out of 
the dissensions between us, we do fully remit and forgive; moreover all trespasses 
occasioned by the said dissensions, from Easter in the fifteenth year of our reign, 
till the restoration of peace and tranquility, we hereby entirely remit to all, 
both clergy and laity, and as far in us lies do fully forgive. We have, moreover, 
caused to be made for them the letters patent testimonial of Stephen, lord arch- 
bishop of Canterbury, Henry, lord archbishop of Dublin, and the bishops afore- 
said, as also of Master Pandulph, for the security and concessions aforesaid. 


§ 63. Wherefore we will and firmly enjoin, that the Church of England be 
free, and that all the men in our kingdom have and hold all the aforesaid 
liberties, rights and concessions, truly and peaceably, freely and quietly, fully 
and wholly to themselves and their heirs, of us and our heirs, in all things and 
places, forever, as is aforesaid. It is also sworn, as well on our part as on the 
part of the barons, that all the things aforesaid shall be observed, bona fide and 
without evil subtilty. 


MAGNA CHARTA 


Given under our hand in the presence of the witnesses above named and many 
others, in the meadow called Runingmede, between Windsor and Staines, the 
15th day of June, in the 17th year of our reign. 


These are the twenty-five elected barons: 


CoMES DE CLARE. 

ComES ALBERMARLAE. 

COMES GLOVERNIAE. 

Comzrs WINTONIENSIS. 

ComrEsS HEREFORDENSIS. 

Comers Rogsrus (Bigot). 

Comrs Ropertus (de Vere). 

WILLELMUS MARESCALLUS, 
Junior. 

Ropertus Finivus WALTERI, 
Senior. 

GILBERTUS DE CLARE. 

EUSTACHIUS DE VESCI. 

Hueco Biacop. 


WILLELMUS DE MUNBRAI. 
Magsgork DE LONDONNIIS. 
WILLELMUS DE LANVALAY. 
ROBERTUS DE Ros. 
CONSTABULARIUS CESTRIAE. 
RICARDUS DE PERCI. 
JOHANNES Firnius RoBErtTI. 
WILLELMUS MALRET. 
GAUFRIDUS DE SAY. 
ROGERUS DE MUNBEZON. 
WILLELMUS DE HUNTINGFELD. 
RICARDUS DE MUNTFICHET. 
WILLELMUS DE ALBINEIO. 


[INOTE.—Three reissues of Magna Charta were granted in 1216, 1217 and 1225, 
and these were followed by many confirmations thereof. The third reissue marked the 
final form assumed by Magna Charta. The identical words were then used, which after 
became stereotyped and which were confirmed time after time without further modifica- 
tion. It is this charter of 1225, with some slight exceptions, which is always referred to 
in the original editions of the Statutes, in the courts of law, in Parliament, and in a 
long series of classical law books beginning with the second Institute of Sir Edward 


Coke, Id. p. 183.] 


DECLARATION OF INDEPENDENCE 


“IN°*CONGRESS, JULY 4, 1776 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF AMERICA 


When, in the course of human events, it becomes necessary for one people 
to dissolve the political bands which have connected them with another, and 
to assume among the powers of the earth the separate and equal station to 
which the laws of nature and nature’s God entitle them, a decent respect 
to the opinions of mankind requires that they should declare the causes 
which impel them to the separation. | 


We hold these truths to be self-evident—that all men are created equal; 
that they are endowed by their Creator with certain unalienable rights; 
that among these are life, liberty, and the pursuit of happiness; that, to 
secure these rights, governments are instituted among men, deriving ey 
just powers from the consent of the governed; that whenever any form of 
government becomes destructive of these ends, it is the right of the people 
to alter or to abolish it, and to institute new government, laying its founda- 
tion on such principles, and organizing its powers in such form, as to them 
shall seem most likely to effect their safety and happiness. Prudence, in- 
deed, will dictate, that governments long established should not be changed 
for light and transient causes; and accordingly all experience hath shown, 
that mankind are more disposed to suffer, while evils are sufferable, than 
to right themselves by abolishing the forms to which they are accustomed. 
But. when a long train of abuses and usurpations, pursuing invariably the 
same object, evinces a design to reduce them under absolute despotism, it 
is their right, it is their duty, to throw off such government and to provide 
new guards for their future security. Such has been the patient sufferance 
of these colonies; and such is now the necessity which constrains them to 
alter their former systems of government. The history of the present king 
of Great Britain is a history of repeated injuries and usurpations, all having 
in direct object the establishment of an absolute tyranny over these states. 
To prove this let facts be submitted to a candid world. 


He has refused his assent to laws the most wholesome and necessary for 
the public good. 


He has forbidden his governors to pass laws of immediate and pressing 
importance, unless suspended in their operation till his assent should be ob- 
tained, and, when so suspended he has utterly neglected to attend to them, 


He has refused to pass other laws for the accommodation of large dis- 
tricts of people, unless those people would relinquish the right of represen- 
tation in the legislature—a right inestimable to them, and formidable to 
tyrants only. 
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He has called together legislative bodies at places unusual, uncomfortable 
and distant from the depository of their public records, for the sole purpose 
of fatiguing them into compliance with his measures. 


He has dissolved representative houses repeatedly, ee opposing with 
manly firmness his invasions on the rights of the people. 


He has refused for a long time after such dissolutions, to cause others 
to be elected ; whereby the legislative powers, incapable of annihilation have 
returned to the people at large, for their exercise; the state remaining in 
the meantime, exposed to all the dangers of invasion from without, and con- 
vulsions within. 


He has endeavored to prevent the population of these states; for that 
purpose obstructing the laws for naturalization of foreigners; refusing to 
pass others, to encourage their migration hither, and raising the conditions 
of new appropriations of lands. 


He has obstructed the administr ation of justice, by refusing his assent to 
laws for establishing judiciary powers. 


-He has made judges dependent on his will alone, for the tenure of their 
offices, and the amount and payment of their salaries. 


He has erected a multitude of new offices, and sent hither swarms of 
officers to harass our people and eat out their substance. 


He has kept among us, in times of peace, standing armies, without. the 
consent of our legislatures. 


He has affected to render the military independent of, and superior to, 
the civil power. 


He has combined with others, to subject us to a jurisdiction foreign to 
our constitution, and unacknowledged by our laws; giving his assent to their 
acts of pretended legislation— 


For quartering large bodies of armed troops among us; 


For protecting them by a mock trial from punishment for any murders 
which they should commit on the inhabitants of these states; 


For cutting off our trade with all parts of the world; 

For imposing taxes on us, without.our consent ; 

For depriving us, in many cases, of the benefits of trial by jury ; 
For transporting us beyond seas, to be tried for pretended offenses ; 


' For abolishing the free system of English laws in a neighboring province, 
establishing therein an arbitrary government, and enlarging its boundaries 
so as to render it at once an axin Bly and fit instrument for introducing 
the same absolute rule into these eolonies ; 


For taking away our charters, abolishing our most valuable laws, and 
altering, fundamentally, the forms of our governments; 
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For suspending our own legislature and declaring themselves invested 
with power to legislate for us in all cases whatsoever. 


He has abdicated government here, by declaring us out of his protection, 
and waging war against us. 


He has plundered our seas, ravaged our coasts, burnt our towns, and 
destroyed the lives of our people. 


He is, at this time, transporting large armies of foreign mercenaries to 
complete the works of death, desolation and tyranny, already begun, with 
circumstances of cruelty and perfidy, scarcely paralleled in the most bar- 
barous ages, and totally unworthy the head of a civilized nation. 


He has constrained our fellow-citizens, taken captive on the high seas, 
to bear arms against their country, to become the executioners of their 
friends and brethren, or to fall themselves by their hands. 


He has excited domestic insurrections amongst us, and has endeavored 
to bring on the inhabitants of our frontiers, the merciless Indian savages, 
whose known rule of warfare is an undistinguished destruction of all ages, 
sexes and conditions. 


In every stage of these oppressions we have petitioned for redress in the 
most humble terms; our repeated petitions have been answered only by 
repeated injury. A prince, whose character is thus marked by every act 
which may define a tyrant, is unfit to be the ruler of a free people. 


Nor have we been wanting in attention to our British brethren. We 
have warned them, from time to time, of attempts by their legislature, to 
extend an unwarrantable jurisdiction over us. We have reminded them 
of the circumstances of our emigration and settlement here. We have ap- 
pealed to their native justice and magnanimity ; and we have conjured them, 
by the ties of our common kindred, to disavow these usurpations, which 
would inevitably interrupt our connections and correspondence. They, too, 
have been deaf to the voice of justice, and of consanguinity. We must there- 
for, acquiesce in the necessity which denounces our separation, and hold 
them as we hold the rest of mankind, enemies in war, in peace, friends. 


We, therefore, the representatives of the United States of America, in gen- 
eral congress assembled, appealing to the Supreme Judge of the world for 
the rectitude of our intentions, do, in the name and by the authority of the 
good people of these colonies, solemnly publish and declare, that these united 
colonies are, and of right ought to be, free and independent states; that 
they are absolved from all allegiance to the British crown, and that all 
political connection between them and the state of Great Britain, is, and 
ought to be, totally dissolved; and that as free and independent states, they 
have full power to levy war, conelude peace, contract alliances, establish 
commerce, and to do all other acts and things which independent states may 
of right do. And for the support of this declaration, with a firm reliance on 
the protection of Divine Providence, we mutually pledge to each other our 
lives, our fortunes, and our sacred honor. 
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The foregoing declaration was, by order of Congress, engrossed, and 
signed by the following members: 


JOHN HANCOCK. 


New Hampshire. 3 Pennsylvania. 
JOSIAH BARTLETT, RoBERT Morris, 
WILLIAM WHIPPLE, “4 BENJAMIN RusH, 
MatTTHEW THORNTON. BENJAMIN FRANKLIN, 

JOHN Morton, 
Massachusetts Bay. GEORGE CLYMER, 
SAMUEL ADAMS, JAMES SMITH, 
JOHN ADAMS, GEORGE TAYLOR, 
Rosert TREAT PAINE, JAMES WILSON, 
ELBRIDGE GERRY. GEORGE Ross. 

Rhode Island. Delaware. 
STEPHEN HOoOKPINS, CAESAR RODNEY, 
WILLIAM ELLERY. GEORGE REapD, 

THomas M’KzEan. 
Connecticut. : 
Roger SHERMAN, Virgima. 
SAMUEL HUNTINGTON, GEORGE WYTHE, 
WILLIAM WILLIAMS, RicHArD HENRY LE=E, 
OLIVER WOLCOTT. THOMAS JEFFERSON, 
BENJAMIN HARRISON, 
New York. THomMAS NELSON, JR., 
WILLIAM FLOYD, | Fr. LigHTFooT LEE, 
PuHitip LIVINGSTON, CARTER BRAXTON. 
‘Francis LEwIs, 
Lewis Morris. North Carolina. 
WILLIAM HOOPER, 
New Jersey. JOSEPH HEWES, 
RICHARD STOCKTON, JOHN PENN. 
JOHN WITHERSPOON, 
FRANCIS HOPKINSON, South Carolina. 
JOHN HEART, EDWARD RUTLEDGE, 
ABRAHAM CLARK. THOMAS HAYWARD, JR., 
Tuomas LYNCH, JR., 
Maryland. ARTHUR MIDDLETON. 
SAMUEL CHASE, 
WILLIAM Paca, Georgia. 
THOMAS STONE, Button GUINETT, 
CHas. CARROLL, of LyMAN HALL, 
Carrollton. GEORGE WALTON. 
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THE CON STITUTION 


OF THE 


UNITED STATES OF AMERICA 
With All Amendments to J uly 1, 1947. 


(This Constitution was drafted by the Constitutional Convention which convened 
at Philadelphia on May 25 and adjourned on September 17, 1787, and became operative 
when ratified by 9 of the 13 states. The government created by the Constitution began 
operations on March 4, 1789. In the following draft those parts which have been 
superseded by later amendments are enclosed in brackets.) 


PREAMBLE 


We the people of the ‘United States, in order to form a more perfect 
union, establish justice, insure domestic tranquility, provide for the common 
defence, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish‘ this constitution for the 
United States of America. : 


' ARTICLE I 


sami ls wal legislative powers herein granted shall be vested in a congress of 
the United States, which. shall consist of a senate and house of representatives. 


2. The house of representatives shall be composed of members chosen 
every second year by the people of the several states, and the electors in 
each state shall .have the -qualifications requisite for electors of the most 
numerous branch of the'state legislature. 


No person shall’ be a representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United States, 
and who shall not, when ae be an inhabitant of that state in which 
he shall be chosen. 


[Representatives and direct taxes shall be apportioned among the several 
states which may be included within this union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons.] The actual enumeration 
shall be made within three years after the first meeting of the congress of 
the United States, and within every subsequent term of ten years, in such 
manner as they shall by law direct. The number of representatives shall 
not exceed one for every thirty thousand but each state shall have at least 
one representative; and until such enumeration shall be made, the state of 
New Hampshire shall be entitled to choose three, Massachusetts eight, Rhode 
Island and Providence plantations one, Connecticut five, New York six, New 
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Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, and Georgia three. 


When vacancies happen in the representation from any state, the execu- 
tive authority thereof shall issue writs of election to fill such vacancies. 


The house of representatives shall choose their speaker and other officers; 
and shall have the sole power of impeachment. 


3. [The senate of the United States shall be composed of two senators 
from each state, chosen by the legislature thereof, for six years; and each 
senator shall have one vote. | 


Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into the three classes. 
The seats of the senators of the first class shall be vacated at the expiration 
of the second year, of the second class at the expiration of the fourth year, 
and of the third class at the expiration of the sixth year, so that one-third 
may be chosen every second year; [and if vacancies happen by resignation, 
or otherwise, during the recess of the legislature of any state, the executive 
thereof may make temporary appointments until the next meeting of the 
legislature, which shall then fill such vacancies. | | 


No person shall be a senator who shall not. have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who 
shall not, when elected, be an inhabitant of that state for which he shall be 
chosen. 


The vice-president of the United States shall be president of the senate, 
but shall have no vote, unless they be equally divided. 


The senate shall choose their other officers, and also a president pro tem- 
pore, in the absence of. the vice-president, or when he shall exercise the office 
of president of the United States. 


The senate shall have the sole power to try all impeachments. When sit- 
ting for that purpose, they shall be on oath or affirmation. When the presi- 
dent of the United States is tried, the chief justice shall preside; and no 
person shall be convicted without the concurrence of two-thirds of the mem- 
bers present. 


_. Judgment in cases of impeachment shall not extend further than to 
removal from office, and disqualification to hold and enjoy any office of 
honor, trust or profit under the United States; but the party convicted shall 
nevertheless be liable and subject to indictment, trial, judgment, and pun- 
ishment, according to law. 


4, The times, places and manner of holding elections for senators and 
representatives, shall be prescribed in each state by the legislature thereof; 
but the congress may at any time by law make or alter such regulations, 
except as to the places of choosing senators. 

[The congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint 
a different day. | 

5. Hach house shall be the judge of the elections, returns, and qualifi- 
cations of its own members, and a majority of each shall constitute a quorum 
to do business; but a smaller number may adjourn from day to day, and 
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may be ‘authorized to compel the attendance of absent members, in’ ah 
manner and under. such penalties as each house may provide. 


~ Each house may determine the rules of its proceedings, punish its mem- 
bers for disorderly behavior, and, with the concurrence of two-thirds, expel 
a member. | 


Each house shall keep a journal of its proceedings, and from time to 
time’ ‘publish the same, excepting such parts as may in their judgment require 
secrecy; and the yéas and nays of the members of either house on any question 
shall, at the desire of one-fifth of those present, be entered on the journal. 


Neither house, during the session of congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting. 


6, The senators and representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the treasury of 
the. United States. They shall in all cases, except treason, felony, and breach 
of the peace, be privileged from arrest during their attendance at the session 
of their respective houses, and in going to and returning from the same; 
and for any speech or debate in either house they shall not be questioned 
in any other Place. . 


_ No: senator: or .representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments whereof shall have 
been increased during ‘such time; and no person holding any office under 
the United States, ue be a member of either house ee his continuance 
in: “office. 


7. “All bills for raising revenue shall originate in the house of repre- 
sentatives; but the senate may propose or concur with amendments as on 
other bills. - 


‘Every bill which shall have ting the house of representatives and the 
senate, shall, before it becomes a law, be presented to the president of the 
United States ; if he approve, he shall sign it, but if not he shall return 
it, with his objections, to that house in which it shall have originated, who 
shall enter the objections at large on their journal, and proceed to recon- 
sider it. If after such. reconsideration two-thirds of that house shall agree 
to ‘pass the Dill, it shall be sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered, and if approved by two- 
thirds of that house, it shall become a law. But in all such cases the votes 
of: both houses shall be determined by yeas and nays, and the names of the 
persons voting for and against the bill shall be entered on the journal of 
each house respectively. If any bill shall not be returned by the president 
within ten days (Sundays excepted) after it shall have been presented to 
him, the,same shall. be a law, in like manner as if he had signed it, unless 
the congress by their adjournment. prevent its return, in which case it shall 
not be a law. 


Kvery order, resolution, or vote, to which the concurrence of the senate 
and house. of representatives may be necessary (except on a question of 
adjournment), shall be presented to the president of the United States; and 
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before the same shall take effect, shall be approved by him, or being disap- 
proved by him, shall be repassed by two-thirds of the senate and house of 
representatives, according to the rules and limitations prescribed in the case 
of a bill. 


8. The congress shall have power— 


To lay and collect taxes, duties, imposts, and excises, to pay the debts 
and provide for the common defence and general welfare of the United 
States; but all duties, imposts, and excises shall be uniform throughout the 
United States ; 


To borrow money on the credit of the United States ; 


To regulate commerce with foreign nations, and among the several states, 
and with the Indian tribes ; 


To establish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States ; 


To coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures ; 


To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 


To establish post offices and post roads ; 


To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writings 
and discoveries ; 


To constitute tribunals inferior to the supreme court; 


To define and punish piracies and felonies committed on the high seas, 
and offences against the law of nations; 


To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water ; 


To raise and support armies, but no appropriation of money to that use 
shall be for a longer term than two years; 


To provide and maintain a navy ; 


To make rules for the government and regulation of the land and naval 
-forces ; 


To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasion ; 


To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the 
United States, reserving to the states respectively the appointment of the 
officers, and the authority of training the militia according to the discipline 
prescribed by congress ; 

To exercise exclusive legislation in all cases whatsoever, over such dis- 
trict (not exceeding ten miles square) as may, by cession of particular states, 
and the acceptance of congress, become the seat of government of the United 
States; and to exercise like authority over all places purchased by the consent 
of the legislature of the state in which the same shall be, for the erection 
of forts, magazines, arsenals, dock-yards, and other needful buildings; and 
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To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this consti- 
tution in the government of the United States, or in any department or 
officer thereof. 


9. The migration or importation of such persons as any of the states 
now existing shall think proper to admit shall not be prohibited by the con- 
gress prior to the year one thousand eight hundred and eight, but a tax or 
duty may be imposed on such importation, not exceeding ten dollars for each 
person. 


The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion, the public safety may require it. 


No bill of attainder or ex post facto law shall be passed. 


No capitation or other direct tax shall be laid, unless in stucoruae to 
the census or enumeration herein before directed to be taken. 


No tax or duty shall be laid on articles exported from any state. 


No preference shall be given by any regulation of commerce or revenue 
to the ports of one state over those of another; nor shall vessels bound to, 
or from, one state, be obliged to enter, clear, or pay duties in another. 


No money shall be drawn from the treasury but in consequence of appro- 
priations made by law; and a regular statement and account of the receipts 
and expenditures of all public money shall be published from time to time. 


No title of nobility shall be granted by the United States; and no per- 
son holding any office of profit or trust under them, shall, without the con- 
sent of the congress, accept of any present, emolument, office or title, of any 
kind whatever, from any king, prince, or foreign state. 


10. No state shall enter into any treaty, alliance, or confederation; grant 
letters of marque and reprisal; coin money; emit bills of credit; make any- 
thing but gold and silver coin a tender in payment of debts; pass any 
bill of attainder, ex post facto law, or law impairing the obligation of con- 
tracts, or grant any title of nobility. 


No state shall, without the consent of congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for executing 
its inspection laws; and the net produce of all duties and imposts laid by 
any state on imports or exports shall be for the use of the treasury of the 
United States; and all such laws shall be subject to the revision and control 
of the congress. 


- No state shall, without the consent of congress, lay any duty of tonnage, 
keep troops, or ships of war in time of peace, enter into any agreement or 
compact with another state, or with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as will not admit of delay. — 


ARTICLE II 


1. The executive power shall be vested in a president of the United 
States of America. He shall hold his office during the term of four years, 
and, together with the vice-president, chosen for the same term, be elected 
as follows: 
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‘Each state shall appoint, in such manner as the legislature thereof may 

direct, a number of electors, equal to the whole number of senators and 
representatives to which the state may: be entitled in the congress; but..no 
senator or representative, or person. holding an office.of trust or profit under 
the United States, shall be appointed an elector. 


[The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same 
state with themselves. And they shall make a list of all the persons voted 
for, and of the number of votes for each; which list they shall ‘sign and 
certify, and transmit sealed to the seat of government of the United States, 
directed to the president of the senate. The president of the senate, shall, 
in the presence of the senate and house of representatives, open all the: cer- 
tificates, and the votes shall then be counted. The person having the greatest 
number of votes shall be: the president, if such number be a majority of the 
whole number of electors appointed; and if there be more than’ one who 
have such majority, and have an equal number of votes, then the -house of 
representatives shall immediately choose by ballot one of them for president. 
And if no person have a majority, then from the five highest on the list the 
said house shall in like manner choose the president. But in choosing the 
president the vote shall be taken by states, the representation from each state 
having one vote; a quorum for this purpose shall consist of a member or 
members from two-thirds of the states, and a majority of all the states shall 
be necessary to a choice. In every case after the choice of the president, the 
person having the greatest number of votes of the electors shall be the vice- 
president. But if there should remain two or more who have equal votes, the 
senate shall choose from them by ballot the vice-president. | 


The congress. may determine the time of choosing the electors, and the 
day on which they shall give their votes; which day shall be the same through- 
out the United States. 


No person except a natural born citizen, or a citizen of the United States 
at the time of the adoption of this constitution shall be eligible to the office 
of president; neither shall any person be eligible to that office who shall not 
have attained to the age of thirty-five years, and been fourteen years a resi- 
dent within the United States. ; 


In case of the removal of the president from office, or of his death, resig- 
nation, or inability to discharge the powers and duties of the said office, the 
same shall devolve on the vice-president, and the congress may by law pro- 
vide for the case of removal, death, resignation, or inability both of the 
president and vice-president, declaring what officer shall then act as president, 
and such officer shall act accordingly, until the disability be removed or a 
president shall be elected. 


_ The president shall, at stated times, receive for his services a compensa- 
tion, which shall neither be increased nor diminished during the period for 
which he shall have been elected, and he shall not receive within that period 
any other emolument from the United States, or any of them. 


Before he enters on the execution of his office,’ he shall take the following 
oath or affirmation : 
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“J do solemnly swear (or affirm), that -I. will faithfully execute the office 
of president of the United States, and will, to the best-of my ability, pre- 
serve, protect, and defend the constitution of the United States.” 

2. The president shall be commander-in-chief of the army and navy of 
the United States, and of the militia of the several states when called into 
the actual service of the United States; he may require the opinion in writing 
of the principal officer in each of the executive departments, upon any 
subject relating to the duties of their respective offices, and he shall have 
power to grant reprieves and pardons for offenses against the United States, 
except in cases of impeachment. 


He shall have power, by and with the advice and consent of the senate, 
to make treaties, provided two-thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consent of the senate shall 
appoint ambassadors, other public ministers and consuls, judges of the su- 
preme court, and all other officers of the United States whose appointments 
are not herein otherwise provided for, and which shall be established by law; 
but the congress may by law vest the appointment of such inferior officers 
as they think proper in the president alone, in the courts of law, or in the 
heads: of departments. 


The president shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions, which shall expire 
at the end of their next session. 


3. He shall from time to time give to the congress information of the 
state of the union, and recommend to their consideration such measures as he 
shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in case of disagreement between 
them with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully executed; and shall 
commission all the officers of the United States. 


4, .The president, vice-president, and all civil officers of the United States, 
shall be removed from office on impeachment for and conviction of treason, 
bribery, or other high crimes and misdemeanors. 


ARTICHDE III 


1. The judicial power of the United States shall be vested in one supreme 
court, and such inferior courts as the congress may from time to time ordain 
and establish. The judges, both of the supreme and inferior courts, shall 
hold their offices during good behavior, and shall, at stated times, receive for 
their services a compensation which shall not be diminished during their con- 
tinuance in office. 


2. The judicial power shall extend to all cases, in law and equity, arising 
under this constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority; to all cases affecting ambas- 
sadors, other public ministers and consuls; to all cases of admiralty and 
maritime jurisdiction; to controversies to which the United States shall be a 
party; to controversies between two or more states [*between a state and 


*See Amendment 11. 
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citizens of another state]; between citizens of different states; between citi- 
zens of the same state claiming lands under grants of different states, and 
between a state or the citizens thereof, and foreign states, citizens, or subjects. 


_In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a state shall be a party, the supreme court shall have original 
jurisdiction. In all the other cases before mentioned, the supreme court shall 
have appellate jurisdiction both as to law and fact, with such exceptions and 
under such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trials shall be held in the state where the said crimes shall have 
been committed; but when not committed within any state, the trial shall be at 
such place or places as the congress may by law have directed. 

3. Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony of two witnesses 
to the same overt act, or on confession in open court. 


The congress shall have power to declare the punishment. of telcos but 
no attainder of treason shall work corruption of blood, or forfeiture, except 
during the life of the person attainted. | 


ARTICLE IV 


1. Full faith and credit shall be given in each state to the public acts, 
records and judicial proceedings, of every other state. And the congress may 
by general laws prescribe the manner in which such acts, records, and proceedings 
shall be proved, and the effect thereof. 


2. The citizens of each state shall be entitled to all privileges and immunities 
of citizens in the several states. 


A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of 
_ the executive authority of the state from which he fled, be delivered up, to 
be removed to the state having jurisdiction of the crime. 


No person held to service or labor in one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered mpAge claim 
of the party to whom such service or labor may be due. 


38. New states may be admitted by the congress into this union ; but no 
new states shall be formed or erected within the jurisdiction of any other 
state; nor any other state be formed by the junction of two or more states, 
or parts of states, without the consent of the legislatures of the state concerned, 
as well as of the congress. 

The congress shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property belonging to the 
United States; and nothing in this constitution shall be so construed as to 
prejudice any claims of the United States, or of any particular state. 

4. The United States shall guarantee to every state in this union a 
republican form of government, and shall protect each of them against 
invasion; and on application of the legislature, or of the executive (when the 
legislature cannot be convened), against domestic violence. 
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ARTICLE V 


The congress, whenever two-thirds of both houses shall deem it necessary, 
shall propose amendments to this constitution, or, on the application of the 
legislatures of two-thirds of the several states, shall call a convention for 
proposing amendments, which, in either case, shall be valid to all intents 
and purposes, as part of He constitution, when ratified by the legislatures 
of three-fourths of the several states, or by conventions in three-fourths thereof, 
as the one or the other mode of futifiddtion may be proposed by the congress ; 
provided that no amendment which may be made prior to the year one 
thousand eight hundred and eight shall in any manner affect the first and 
fourth clauses in the ninth section of the first article; and that no state, 
without its consent, shall’ be deprived of its equal suffrage in the senate. 


ARTICLE VI 


All debts contracted and engagements entered into, before the adoption 
of this constitution, shall be as valid against the United States under this 
constitution, as under the confederation. 


This constitution and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; and 
the judges in every state shall be bound thereby, anything in the constitution 
‘or laws of any state to the contrary notwithstanding. 

The senators and representatives before mentioned, and the members of 
the several state legislatures, and all executive and judicial officers, both of 
the United States and of the several states, shall be bound by oath or affirmation 
to support this constitution; but no religious test shall ever be required as a 
qualification to any office or public trust under the United States. 


ARTICLE VII 


The ratification of the conventions of nine states shall be sufficient for the 
establishment of this constitution between the states so ratifying the same. 


Done in convention by the unanimous consent of the states present, the seven- 

~ teenth day of September, in the year of our Lord one thousand seven- 

hundred and eighty seven, and of the Independence of the United States 

of America the twelfth. In witness whereof we have hereunto subscribed 
our names, 


GEORGE WASHINGTON, 
President and Deputy from Virginia. 
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Ours | » AMENDMENT 1 
ail ebetate final make no law ‘respecting an establishment ‘of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble and to ae es 
the government for.a redress of grievances. . 


| | » AMENDMENT 2 
| A well rsoalated militia being necessary to the security of a free state, 
the right of the people to keep and bear arms shall not be infringed. ° 


AMENDMENT 3 
» > No. soldier shall, in time of peace, be quartered in any house without the 
contd’ of the Disa nor in time of war, but’ in -a manner -to’ be prescribed 
by law.- fied 
i AMENDMENT. 4 
The sight of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no. warrant shall issue but upon probable ‘cause, supported by oath or amentation, 
and. particularly ty the itt to be searched, and the oe or things 
to be seized. 
AMENDMENT 5 BS 
_ No person shall: be held to answer for a capital, or otherwise infamous 


crime, unless on a: presentment. or indictment of a grand jury, except in cases ~ 


arising in the land or naval forces, or in the militia, when in actual service 
in time of war or public danger, nor shall any person be subject for the same 
offense’ to be twice put in jeopardy of life or limb; nor shall be compelled 
in: any criminal case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private’ property 
be taken for public use without just.compensation. 


| AMENDMENT 6 

ead Caliah le criminal prosecutions the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accu- 
sation; to be confronted with the witnesses against him; ‘to have compulsory 
process for obtaining witnesses in his favor, and to have the BBBISTEIC of 
‘counsel fOr his defense. 
AMENDMENT 7 ug 

dhiisi suits “k common law; where the’ value in controversy shall excéed 
snieaity dollars, the right of trial by jury shall be preserved, and no fact 
tried by ‘a jury shall be othérwise re-examined*in any court ° of ‘the United 
States than according to the rules of the common law. 
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AMENDMENT 8 


Excessive bail shall not. be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 


AMENDMENT 9 


‘The enumeration, in this constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people. 


AMENDMENT 10 


The powers not delegated to the United States by the constitution, nor 
prohibited by it to the states, are reserved to the states respectively or to the 
people. 

AMENDMENT 11 


The judicial power of the United States shall not be construed to extend 
to any suit in law or equity commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjects of any 
foreign state. 


AMENDMENT 12 


The electors shall meet in their respective states, and vote by ballot for 
president and vice-president, one of whom at least shall not be an inhabitant 
of the same state with themselves; they shall name in their ballots the person 
voted for as president, and in distinct ballots the person voted for as vice- 
president, and they shall make distinct lists of all persons voted for as presi- 
dent, and of all persons voted for as vice-president, and of the number 
of votes for each, which lists they shall sign and certify, and transmit sealed, 
to the seat of the government of the United States, directed to the presi- 
dent of the senate; the president of the senate shall, in the presence of the 
senate and house of representatives, open all the certificates, and the votes 
shall then be counted; the person having the greatest number of votes for 
president shall be the president, if such number be a majority of the whole 
number of electors appointed; and if no person have such majority, then 
from the persons having the highest numbers, not exceeding three, on the 
list of those voted for as president, the house of representatives shall choose 
immediately, by ballot, the president. But in choosing the president the 
votes shall be taken by states, the representation from each state having one 
vote; a quorum for this purpose shall consist of a member or members from 
two-thirds of the states, and a majority of all the states shall be necessary to a 
choice. And if the house of representatives shall not choose a president when- 
ever the right of choice shall devolve upon them, before the fourth day of 
March next following, then the vice-president shall act as president, as in 
the case of the death or other constitutional disability of the president. 


The person having the greatest number of votes as vice-president shall 
be the vice-president, if such number be a majority of the whole number of 
electors appointed; and if no person have a majority, then from the two 
highest numbers on the list the senate shall choose the vice-president; a 
quorum for the purpose shall consist of two-thirds of the whole number of 
senators, and a majority of the whole number shall be necessary to a choice. 
But no person constitutionally ineligible to the office of president shall be 
eligible to that of vice-president of the United States. 
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AMENDMENT 13 


1. Neither slavery nor involuntary servitude, except as a punishment for 
crime, whereof the party shall have been duly convicted, shall exist within 
the United States, or any place subject to their jurisdiction. 


2. Congress shall have power to enforce this article by appropriate legislation. 


AMENDMENT 14 


1. All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the state 
wherein they reside. No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any state deprive any person of life, liberty, or property, without due 
process of law, nor deny to any person within its jurisdiction the equal protection 
of the laws. 


2. Representatives shall be apportioned among the several states according 
to their respective numbers, counting the whole number of persons in each 
state, including Indians not taxed. But when the right to vote at any election 
for the choice of electors for president and vice-president of the United States, 
representatives in congress, the executive and judicial officers of a state, or the 
members of the legislature thereof, is denied to any of the male inhabitants 
of such state, being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in rebellion or other 
crime, the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of male 
citizens twenty-one years of age in such state. 


3. No person shall be a senator or representative in congress, or elector 
of president and vice-president, or hold any office, civil or military, under 
the United States, or under any state, who, having previously taken an oath 
as a member of congress, or as an officer of the United States, or as a member 
of any state legislature, or as an executive or judicial officer of any state, 
to support the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But congress may, by a vote of two-thirds of each house, 
remove such disability. 


4. The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for services 
in suppressing insurrection or rebellion, shall not be questioned. But neither 
the United States nor any state shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the United States, or any 
claim for the loss or emancipation of any slave, but all such debts, obligations, 
and claims shall be held illegal and void. 


5. The congress shall have power to enforce, by appropriate legislation, 
the provisions of this article. 


AMENDMENT 15 
1. The right of citizens of the United States to vote shall not be denied 
or abridged by the United States, or by any state, on account of race, color, 
or previous condition of servitude. 


2. Congress shall have power to enforce this article by appropriate legislation. 
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AMENDMENT’.16 
The congress shall: have power to lay and collect taxes:on incomes, from 
whatever source: ‘derived, without apportionment among the several states, 
and without regard to any census or enumeration. | 


AMENDMENT 17 


1. The senate of the United States shall be composed of two senators 

from each state, elected by the people thereof for six years; and. each-senator 
shall haye one vote. The electors in each state shall have:.the qualifications 
requisite for electors of the most numerous branch of the state legislatures. 
_ 2. When vacancies happen. in, the representation of any state in the 
senate, the executive authority of such state shall issue writs of election to 
fill such vacancies; provided, that the legislature of any state may empower 
the executive thereof to make temporary appointment until the people fill 
the vacancies by election as the legislature may direct. 7 


3. This amendment shall not be so construed as to affect. the election or 
term of any senator chosen before. it becomes valid as part of the constitution. 


AMENDMENT 18 


[1. ‘After one year from the ratification of ohis article the SanUran tee 
sale, or transportation of intoxicating liquors within, the importation thereof 
into, or the exportation thereof from the United States and all territory subject 
to the jurisdiction thereof for beverage purposes is hereby prohibited, | fi 


2. The congress and the several states shall have concurrent power, “to 
enforce this article by appropriate legislation. 


3. This article shall be inoperative. unless it shall have been Sashege as 
an amendment to the constitution by the legislatures of the several states, 
as provided in the constitution, within seven years from the date of the. sub- 
mission hereof to the states by the congress. | 


' AMENDMENT 19 


1; The right of citizens of the United States to vote shall not be denied 
or abridged‘ by the United States or by any state on account of sex. 


2. Congress shall have power to enforce this article by appropriate legislation. 


AMENDMENT 20 


1. The terms of the president and vice-president shall end at noon on 
the 20th day of January, and the terms of senators and representatives at 
noon on the 3d day of January of the years in which such terms would have 
ended if this article had not been ratified; and the iii of fas successors 
shall then: begin. : . 


2. The congress shall assemble at least once in every year, and such meet- 
ing ‘shall begin at.noon on the third day of J ANY: vanless then shall by law 
appoint a different day. 


3. If, at the time fixed for the beginning of the term of the rectiel the 
president-elect shall have died, the vice-president-elect shall become president. 
If a president shall not have been chosen before the time fixed -for the begin- 
ning of his term, or if the president-elect shall have failed ‘to’ qualify, then 
the yice-president-elect. shall. act as ..president until. a, president shall have 
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qualified and the congress may by law provide for the case wherein neither 
a president-elect nor a vice-president-elect shall have qualified, declaring who 
shall then act as president, or the manner in which one who is to act shall 
be selected, and such person shall act accordingly until a president or vice- 
president shall have qualified. 


4, The congress may by.law provide for the-ease of the death of any of 
the persons from whom the house of representatives may choose a president 
whenever the right of choice shall have devolved upon’ them, and’ for the case 
of the death of any of the persons from whom the senate may choose a vice- 
president whenever the right of choice shall have devolved upon them. 


5.. Sections 1 and 2 shall take effect on the tbth day of erohen Following 
the ratification of this article. 


6. This article shall be inoperative unless it shall have been ratified as an 
“amendment to the constitution by the legislatures of three-fourths of the 
several states within seven years from the date of its submission. 


AMENDMENT 21 


1. The eighteenth article of amendment to the constitution of the United 
States is hereby repealed. 


2. The transportation or importation ace any tae territory, or possession 
of the United States for delivery or use therein of intoxicating liquors, in violation 
of the laws thereof, is hereby prohibited. 


3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the constitution by conventions in the several states, as provided 
in the constitution, within seven years from the date of the submission hereof 
to the states by the congress. 


The first’ ten amendments. were proposed by Congress on September 25, 1789, and 
' were declared ratified in 1791. 


; The eleventh amendment was submitted by Congress on March 5, 1794, and declared 
' adopted on January 8, 1798. 


The twelfth amendment was seed by Congress on December 12, 1803, declared 
in force on September 25, 1804. 


The thirteenth amendment was submitted by Congress on February 1, 1865, declared 
in force December 18, 1865. 


- The fourteenth amendment was submitted by Congress on June 16, 1866, declared in 
force July 28, 1868. 


The fifteenth amendment was submitted by Congress on Bevruaty 27, 1869, declared 
in force March 30, 1870. 


The sixteenth amendment was submitted by Congress on July 12, 1909, declared in 
force February 25, 1913. 


The seventeenth amendment was submitted by Congress on May 16, 1912, declared 
in force May 31, 1913. 


The eighteenth amendment was Ss by Congress on December 19, 1917, de- 
_ clared in force January 29, 1919. 


The nineteenth amendment was submitted by Congress on. June 5, 1919, declared in 
force August 26, 1920. 


_,. The twentieth amendment was submitted by Congress in February, 1932, declared in 
force February 6, 1933. 


. The twenty-first amendment was submitted by Congress on February 20, 1933, de- 
clared in force December 5, 1933. 
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With foreign nations and among the states ~------------ 
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CONGRESS (Continued) 
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Resolution to go to hashes rien gary Tepper 
Return of bills for reconsideration ~.-.....-....-.----- 
Revenue: bills; how acted«on. sen cece ween ns wee eH 
Rulesjofiprocedure ~--n.ceicscenn deen dwcete nee eens 
Term of office of members, commencement of ~---------- 
Time, place and manner of election of members ~-------- 
Veto DOWer OL DYeSiGeNts 9-5 <n ome eee cee mai 
Yeas and nays may be entered in journal, when -------- 


CONNECTICUT 
Number of representatives in first congress ------------- 


CONSENT 
Legislatures, of, when required in forming new state ---- 
Required for quartering troops in house during peace ---- 
State, of, to adoption of constitution ~_---.--.---..---.. 
State, of, to reduction of senators. ~--125-22-+-<i+_=-- 


CONSENT OF CONGRESS 

Necessary for acceptance of presents, etc., by person 

holding office under United States ~--...--------~----- 
New states not to be formed without -------.----------- 
Pratee not, tO lay GutiedewitnoutL ._-. ne a 
States not to enter into agreement with other states or 
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States not to engage in war without ~---.-------_--.--- 


CONSENT OF SENATE 
President to make treaties by and with ---------------- 
President to appoint certain officers by and with ------- 

CONSTITUTION 
Adoption not to affect validity ofrdelituiesipes Je_eer.e_ 
Antend monte toybow Maeiss eee eerie Oe 
Congress can make laws for executing ~---------------- 
Effeet of breaking oath.tomsupport 22 coluvel lees les_s 
Enumeration of rights not to disparage other rights ~--__ 
Judicial power to extend to cases arising under --------- 
Officers to be bound by oath to support ------------_--- 
Of the states subordinate to that of the United States —- 
Powers not delegated reserved to states or people -.__--- 
President to take oath to preserve 
Ratification 
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Jurisdiction of courts 
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States not to pass laws impairing 
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Judicial power to extend to, in what cases 
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President may, when 
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For proposing amendments, congress may call, when —-_-_- 


CONVICTION 
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COPYRIGHTS rr 
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Attainder of treason shall not work ------------------- 


COUNSEL 
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COUNTERFEITING 
Congress to provide punishment for ~----------------.- 
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SORTS 


Accused not compelled to testify against himself et 


Appointment of officers ~~. 


Capital crime, how persons held to answer for ~.-------- 
Compensation of judges not to be diminished, when -__-- 
Congress ‘can vconstitute inferior —----~ <2. 22.225 se 
Cruel punishment not to be inflicted ~------~=----_----- 


Deprivation of right to vote 


Judicial power of United States, in what vested 
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CRIME 
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Trials to be by jury when - 
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President, succession of vice-president ..-.-..-...---..- 


DEBATE 


Members of congress not to be questioned for speech in _ 
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Legal tender for, what const 
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DEFENSE 
Congress may provide for th 


Counsel for aceused in criminal prosecutions 
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One representative in first congress ~------_-_--------- 


DELEGATED 


Powers not delegated are reserved ~-------__-_~--------- 


DENIAL 
_ Of rights, effect of enumeration in constitution___._--~-- 


DEPARTMENTS 


Congress may vest appointment of officers in heads of __- 
President may require written eptnion fron. St 8 


DIRECT TAX 


(Amended by 16th amendment) 
Apportionment among the several states, manner on ae 
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DISABILITY 
Members of congress ~----- 
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DISAGREEMENT Art. Am. Sec. 

Of houses, president may adjourn in case of ~----~------- II 3 
DISORDERLY BEHAVIOR . : 

Each house may punish members for -.-~~--«--------- = I 5 
DISQUALIFICATION OF 

Persons engaged in insurrection and rebellion _.--~----- 14 3 

Senators and representatives from holding certain offices - I 6 
DISTRICT OF COLUMBIA 

Congress to have exclusive jurisdiction ~--_------------ I wl 6 
DOCK YARDS 

Authority of congress over places purchased for -~---~-- I 8 
DOMESTIC VIOLENCE 

United States to protect each state against --~-- ------ IV : 4 
DUE PROCESS OF LAW ----- ain tinas h., Baa ea a ag (V) 14 1 

On vessels bound from one state to another prohibited -_-~ 1 9 

Person not to be deprived of life, liberty or property 
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Preferences between states prohibited --------------._- . I 9 

States not to deprive of life, liberty or property without--- 14 i 
DUTIES 


Articles exported from state, prohibited on -----------_- . 
Congress to have power to lay and collect ~=----------- 


I 
Laws laying, subject to control of congress ----_.---_-- . I 10 
President, of, to devolve on vice-president, when ---~_-- II J 
MUA LOneie ManOn tay OWEN comme ean oe age a eo ei atl I 10 
Uniformity throughout United States required --_-_----- I me: 
ELECTIONS 
Each house shall judge of the election of its members-_--- mf 5 
MOGCC OTe Oe tne te i eee Paes aye Sa ween ed 12 | 
Members of house of representatives, for -----...------ I 2 
President’and “viee-president;-for--2sccc. 8). Tee II 1 
Sonatora iar’ Se ee roe ee SO oo ee teed I 3 
Senators, time and place for ~---is-sxe.+i_2a2sdauur-- I 4 
Senators; low elected \.....4-040k 2 4 sbi dsiee . 17 1 
qualifications ‘of electors J2l 2 eu ee See eine 17 1 
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EMANCIPATION ait 
Slaves, clasms: for, Void —._- satuenchatnay 414-enbee- Bee . 14 4 
EMOLUMENT 
Holders of office under United States preniibed from 
accepting “whit * 20070 Soe ae a ee ie eB ee: 9 
ENEMIES . 
Adhering, taint: trewson me cd Se eS ie to wees oi > ot 3 
Giving aid or comfort to, disqualifies from holding office, 
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EXCISES 

Cougressthas powerto isyts2cccsriscnssscesiisssstssrs 
EXCLUSIVE LEGISLATION 

Denzress Shall exercise, when) .0.2..2..--..s-.-54-2.-. 
EXECUTIVE POWER 

Venced inspresidentforseaeret so serss sed ses - 5. S18E 
EXPENDITURES 

Statement to be published ap hAht he MW SIAL Lee PSS 


EXPORTS 
MTOM! Bite NOt to Ne Taxed wees te ee ee ee eS 
State shall not lay duty, ones u. see disc h ens Seee sees 


EX POST FACTO LAWS 

Bea POET LOS COULITCER sive asim ere ite lenis ome ee gas eres 

Prohibited to states’ —-lethsesia ta 22 Ls ope ds Jon seuss 2 
EXPULSION OF MEMBER 

Vote of two-thirds of either house necessary ~---------- 
EXTRAORDINARY SESSIONS 
. cE ERIE FIVER CTR aati WD pee pu ge aa a en tea ad nian di 
FAITH, FULL . 
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FELONIES 

High seas, on, power of congress ho punish... sa ash eieacaieaneretduiainc 
FELONY 

Congressmen privileged from aaneat for when 3 aio _ 278 
FINES, EXCESSIVE 

Not a RNS OL Os nt ek ee ae er a elk 
FOREIGN COIN 

Congress to have power to regulate value -------_------ 
FOREIGN NATIONS 

Congress to regulate commerce with ~------------------ 
FOREIGN POWER 

State not to enter into agreements 1 A Ge bays sented ane 
FORFEITURE 

Atiainderor treason not. to work =..2-—.----.-<==-.-- 
FORM OF GOVERNMENT 

United States to guarantee republican --__----__----_-- 


FORTS 
Congress to exercise authority over places purchased for - 


FREEDOM OF SPEECH AND PRESS 

Coneresaenoh 10 40TiG2O o..--.- 0.4 2s -- ee 
FUGITIVE FROM JUSTICE 

Must be delivered np. on.demand ~.......--...--..-.-2 


FUGITIVE FROM SERVICE OR LABOR 
MiUsiabesGouvered. Up =s--s- ses eee eee ess ie 


GENERAL WELFARE 
Congress. shall provide for -----__.--.----------------- 


GEORGIA 
Entitled to three representatives in first congress _-_-~-- 


GOLD AND SILVER 
Coin only shall be tendered for payment of debts ---_~-- 


GOVERNMENT 
United States to guarantee republican form of ~--.----- 


GRAND JURY 

Persons held to answer only on presentation of ~-...---- 
HABEAS CORPUS 

Writ may be suspended, when —.-----.----------------- 


HEADS OF DEPARTMENTS 
Congress may vest appointment. of inferior officers in ~~~ 
President may require written opinion from ~.-..------- 
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HIGH CRIMES AND MISDEMEANORS 
Impeachment for --..--------------------------------- 


HOUSE OF REPRESENTATIVES 
(See also CONGRESS) 


Adjournment, limits upon ~---------------------------- 
Apportionment of members --------------------------- 
Composed of, members chosen how -~--~--~------------ 
Engagement in insurrection or rebellion disqualifies for 

membership, when ~--------------------------------- 
Impeachment, power of ~------------------------------ 
Journal of proceedings ~------------------------------- 
Judges of elections, returns and qualifications of members 
Meetings, time for holding ~--------------------------- 
Membership 22. 2 eee ee ee oe ween en =— 
President chosen by, in absence of majority of electoral 

VOLES: 2. See soo ee Soe eee. ao a See 
Punishing members for disorderly behavior, power of --- 
Qualtication/or, electors of members —__..---—.- sneer 
Wualificatipnarormmembers oe ee — ee eee en 
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Restrictions on appointment of members to office ~_---~- 
meventoesbills toche:onginated royes2==2-o2--ssssSscc lle 
Rules of proceedings, power to determine ~-..-..-..--. 
Spee RCEAaANGsOUiGOrss 22 Sek el eee ee 
Speeches and debates, members not to be questioned for - 
Term of office of members, commencement of ~---------- 
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ILLEGAL DEBTS 
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IMMUNITIES 
A Dridgmren teat Orbiddetge se 2. foe, eo neces 
Citizenship of each state, entitled to, .------s2---ssewese 
Jeopardy for offenses of citizens concerning ~-----_--~~- 
Mem perstoapcongreCsa@0l eee eee 
Quartering of soldiers without consent of citizens con- 
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IMPEACHMENT 
Conviction, officers shall be removed on --_---_--_---_--_ 
Power of the house of representatives ~---------.-_--- 
IPOWEINOL -BCuBONGLO se eee ee aero ea eee h een 
President’s pardoning power not to extend to ---_.___-_-_ 
Trials, conviction and judgment 

IMPORTATION OF PERSONS 
TOM tirod When (eee be See oe eS, ee 

IMPORTS AND EXPORTS 
Congress shall have power to collect uniform duties 
States not to lay duties on, when 
Subject to control of congress 


INABILITY 
President or vice-president, of, successor how provided ~~ 
INCOMES 
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Taxes on, power of congress to collect ~.-_--..-___.____ 
INDIANS NOT TAXED . 
Excluded in representative enumeration ~---__---_____ 


INDIAN TRIBES 
Commerce with 
INDICTMENT 
Necessary, when 
INFAMOUS CRIME 
Persons held to answer for, how. _.._----.---.....— parks i. ee, 


INFERIOR COURTS 
Congressihas -power to create ysesls. selec ss-Lea ce wie 
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INFORMATION 


President may require of heads of departments -_-_---- 


INSURRECTION 


Congress may suppress ~.----+-------=---- 1 Of 520 SHOU 
Debtsiforssuppréession or* 2a hs oe Sie ee Bie e2e 


Debts in aid of, or for loss of slaves, illegal ----------- 
United States to protect each state against ~-----_--_-- 


Who disqualified by participating in -_---_------.--_--- | 


INTOXICATING LIQUOR 
Prohibition against transportation of, into states where 
aie ree ee ON ee em ea 
INVASION 
Congress may call forth militia to suppress ~---_-------- 
State may engage in war in case of, when -------------- 
Suspension of writ of habeas corpus, when -_--------~-- 
United States shall protect states against _-....-------- 
INVENTORS . 
Congress may secure exclusive rights of ~-------------- 


INVOLUNTARY SERVITUDE 


Abolished except as punishment for crime -------------- ce 


JEOPARDY 

Pet iOUscILOt tO Ue CWACe- PUb. 10) 2 6~ ee eet ow 
JOURNAL 

CUM OUSOULOT CCD Bettie a ae a 


JUDGES 

State court, of, bound by constitution ~..-------------- 
JUDGES OF THE SUPREME COURT 

Nigmiination and appointment, of). — 12-6 <n eee nn 

Term-of,.office and compensation —~_....-----..-.--_-.... 
JUDGMENT 

Extent of in case of impeachment -~---_-.--.----------- 


JUDICIAL POWER OF THE UNITED STATES 
Compensation and term -of-judges' P22 2lol2u_ ll 22 cll is 
MOXCON tO fy <a oma a OI, Pa en ae en hn. SL 
Jurisdiction of supreme-court cece ceees oee 
Limitation upon suits by citizens of a state or foreign 
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- JURISDICTION 
SUVLECBCOUlL SOL 2. - eee n ener e ee see ee eae en 

JURISDICTION OF CRIME . 

Fugitives to beiremoved!to state ~-_=2.-_-L-..+_..---..- 

JURY 
(See also GRAND JURY) 

Persons to answer charge of crime only by ------------- 
RC ty a OMND TL Ve a 
Right of accused to have trial by impartial .---.------- 
Trial by sin suits at common slaw 207220022. 

JUST COMPENSATION hee 
Private property shall not be taken for public use without 

JUSTICE 
Fugitives from, shall be delivered up, when__---.-.----.. 

LABOR 
Fugitives from, shall be delivered up, when.-.---------~- 

LANDS, PUBLIC 
Congress to-shave power Over ~-.---_--5 
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LAND AND NAVAL FORCES 


Congress shall regulate ~_-..-_.-..---++-< nhs bareteoa 
LAW 
Bankruptcy and naturalization, of, to be uniform_.__---~.- 


Congress may make, for executing powers of Ov erAMEM fy 


Constitution and treaties the supreme law ~-----.------- 
Due-pricégmofioen sa e-6o set ee nc enter cdg de cieese + 
Due process of, necessary by state ~..--.---.-....-.--2 
TLGNGPEREOLOOTION TOD) oo nied er eet ee er ee eee 
xcpostofacto Not FO (0 Nagsed oo eee eens treo 
Ex post facto not to be passed by state ~--.--_----- a 
Howpbalis*inwongresatb6comes.. 2c oe one 
Pmpasrane, contracteno-e o.oo e oe een eee 
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LAW OF NATIONS 
Congress may define and punish offenses against ~----.-- 
LEGAL TENDER 
States shall make nothing but gold and silver coin ~---- 


LEGISLATION 
(See also CONGRESS) 
Wiken: Gonoress, Has exclusivG-....-c+s.+es------ eae aoe 


LEGISLATIVE POWERS 

Vee LOOnin ween vrei tse | cei. 2... canes ee ee ee Se 
LEGISLATURE 

Disqualification for having violated oath as member of _- 


LEGISLATURE, STATE 


Amendments to constitution, may apply for or ratify ---_ 


Application to United States for protection, when ~.--_- 
Consent of,.when required by United States to purchase 

PIOPGet peewee owe ee te ee a omen kan 
Consent required in forming new states ---------------- 
Effect of denying right to vote for members ~.--------- 


Electors’ appointment may be directed ~:-------L--+--_- 


Members shall take oath to support constitution ~-----~- 
Senators shall prescribe times for holding election of —.- 
MONSCORS POR eu CHOSGM i 


LETTERS OF MARQUE 


Congress tmiay grant —— ese ee eeee 
States shallinot grant so.seesee ee epee eee 
LIFE | 


Consequences of treason not to extend beyond _-.------- 

Noto. be uiawice In Jeoparay 

Taken. onlyjan dueprocess of law —.-..-.---..---.----8 
LIQUORS °*’ 

(See INTOXICATING LIQUOR) 


MAGAZINES 
Jurisdiction of congress over places purchased for 20 ae 


MAJORITY 
Electors necessary to elect president ~-.._.___-_--.___- 


Members to choose vice-president, when senate elects him 


MAJORITY OF HOUSE : 
Quorum. constituted Dy.qeser oor sa are ota sae 


MAJORITY OF STATES 


Representation of, required when house elects president _ _ 


MARITIME JURISDICTION ~._-___-_...--------+------- 


MARQUE AND REPRISAL | 
(See LETTERS OF MARQUE) 


MARYLAND 
Number of, representatives in first congress ----~----~- 


MASSACHUSETTS 


Number of representatives in first congress --__.__._---___. 
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MEASURES... 
Congress shall fix standard of. ~---------- AGS git ate ge ALTA 


MEETING OF CONGRESS 


Time oftholding: Usl_pi-teesnete te BOAO, 1 


MEMBERS 
Congress and state legislatures, of, to take constitutional 
OdbM tO eee Cane Oe MOE HSER 


MILITIA 
Congress may provide for calling out ~.....-..-.-.--_- 
Congress may provide for organizing —~1--+------.-._. 
Netéessary st: ant re6..Statecnnornamt nena 204 
President commander-in-chief of, when ~--.-.-____--_-_- 
MINISTERS, : 
(See AMBASSADORS) 
MISDEMEANORS 7 ; 
_ Removal of officers on Conviction Of Vo eee 
MONEY : ROLI Df 
Congress thas power to borrow —---.---=-------------- 
Congress has power to coin~ -2+-+---+--/-4---.-------2 
Drawn from treasury only on appropriatidi ee ae ee 
Sicvompenstl Not woliyinel seed bet ok 
NATIONS 3 
Foreign, congress to regulate commerce with ~--_------- 
NATURAL BORN CITIZENS | 
Only «cheiblesfonsprosideney 22 ye wes pee <> 22 —— 


NATURALIZATION 
Citizenship of naturalized persons ~~------------------- 
Congress may establish uniform rules _____-_------_---- 


NAVAL FORCE 
Congress may make rules for the government of —--______. 
Excepted from certain privileges __--__--__-------..-.- 

NAVY 

; Congress may maintain <-rssssccercrcc cee cee 
Presiden 6 WS eCOMMaAncer-in-ehiet —- _._-_-- gen 


NEW HAMPSHIRE 
Number of representatives in first congress _--------_-- 


NEW JERSEY 


Number of representatives in first congress ~----------- 


NEW STATE 
Admissiog, “manner ofS 25 2 tegen B-yne-tor-Had 


NEW YORK 
. Number of te rreabsteaies 4 in first congress’ -..-_-_ 214 


NOBILITY * 
Thies NOt. to be granted by a2 state 2 2 ooo 


Titles not' to be granted by the United Ay Mueicths rid “fe cecdogcteigh 


N OMINATIONS FOR OFFICE : 
President with advice and consent of senate, by -.---__- 


NORTH CAROLINA ' 
Number of representatives in first congress _._-__-_----- 


OATH 


For members of congress, to support constitution Petes Bem 
Porm of #£0r president -a--_ CC eNO ot eee ee S 


Insurrection, not to be assumed in aid of*’_2_-~-_____ pict so 


Required for issue of Ve Heth hee wee msn banners Goma eo els eer 


Senators to Deru, In inspeachmont-cases sr s-—-e 


OBLIGATION OF CONTRACTS 


States sha]l not pass laws impairing ish beatnond-ila " 
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OFFENSES 
Against the. law yofnations~.2<s..+scesccteeenene Sle 
PRTAODIES POWOF - oo ee ae ewan e warmed 
Persons not to be twice put in jeopardy ~--------------- 


OFFICE 
President, of, limitations upon, successor how chosen ---- 
United States, under limitation upon eligibility of con- 
Peep fi ee lige oe ae 9, A ene ee a 


OFFICERS 
Be POLE GENT GUE 9c ee nh a a eee ae ee 
STC DOL CLUE CIV OE OC EO se ee aren con mien 
Denying mpht to vote for, eliect of .—--__ ihe. Se Sei 
House of representatives shall choose ~...-_--......-..-- 
Mita, Of cA DUINLGR cD Ye SLALG foe cee naw ee 
Oath to support the constitution to be taken by ~--.------ 
Presents or emoluments not to be accepted without con- 
sent” off tonpress —-— Shenk ee ee ee ee 
Removal on impeachment and conviction ~----.-----.--- 
menatekaballeehooseme sec) SS amt Sot ey ee? Ue ones 
United States, of, appointed by president -----------~-- 
Vacancies, how filled in recess of senate ~--------------- 
OPINION 
President may require of officers, when ~--.---------.... 
OVERT ACT 
INECOBNATYELO ProVGlUl@ASOD 2 oe noe mee ee ee 


PARDONS 
POW ETO PE POSTOOT MMMR ee a: le ne a at ie ei 


PATENT RIGHTS 
Congressginay. -prante. Seen ee AOE ean 


PEOPLE 
POWCrIreson 00 SlONse sewer ae tan oe oe ee eee 
Right toeiear aris, = ee te ee ee ee ee ee ene ee 
Right tobe secure in person s2--s- ea ae ees 
Hightarretarred guy ese e at. eee ee aoe eee 
Whenvechisns Ort) De taken 20-2 ee ee 

PENNSYLVANIA 
Number of representatives in first congress 

PENSIONS AND BOUNTIES 
Validity of debts for, shall not be questioned 

PIRACIES 
Congress may define and punish 

PORTS 
Official clearing from, shall not pay duties when ~______-_ 
Preference shall not be given by regulation of commerce — 

POST OFFICES AND ROADS 
CONG LOS AINA BOAUADUSH Gre 2. ea ee ee eee 

POWERS 
Congress shall make laws necessary to execute _..___-_~-- 
Diegislative, vested in congress. os ee 
Reserved to the states and people, when 

PREFERENCE 
Ports of one state not to be given 


PRESENTS 
Restrictions on power of United States officers to receive _ 


PRESIDENT OF THE UNITED STATES 
Ambassadors and public ministers to be received by —--- 
Ambassadors may be appointed by, with advice and con- 

BEG LS BOIL LO chen wien encigen ne erie hae ete mie sere ee 
AD PUEIOIRETE (OL SOMLCOIS ec rs oe ae oe 
Bills must be approved or returned by ~--------________ 
Bills passed by congress to be presented to _-_____-______ 
Care that laws are faithfully executed, duty to see 
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PRESIDENT OF THE UNITED STATES (Continued) 
Chief executive: officermetlo-eeamie. srtuteodibe. ts besl 
Chief justice shall preside upon the trial of ~-_--------_- 
Commander-in-chief of the army and navy ~---~-------- 
Commander-in-chief of state militia ~----------------_- 
REO PIS OG TUS CMT ei aN a es et coe ad ee a ae 
Congress may be adjourned by, when --~----.---------- 
Congress may be convened in special session by ~------- 
Congress may vest appointment of inferior officers in ~_- 
Death of president-elect, provision in case of _---.------ 
Duties of, devolve upon vice-president, when ~-----_--~- 
Duty. to see that laws are executed =-ossss--- ALLL 
itecteofacelaying tomsion | bill: =4.--->-~-.-----.---=--- 
Effect, of denying right to, vote for .._-__.-----.--...5228 
POLO CT AU ASO Wes tee mere re en eek ee 
Eligible to office of, who is 
Executive power vested in 
PPE NOaC DID ei Ure RU |CCECO mo oe aw ee re aaa ee 
Judges of the supreme court may be appointed by, with 

advice and consent of the senate -_-_____-____________-_ 
Measures may be recommended to congress by 
Siar STG DEOUI CO ert ee re cee ee ee Sa ik eee cs 
Officers to be commissioned by 
Power of filling vacancies 
Power of pardon 
FMD De UES peg eae gb a at ey di acl ale a le eee 
PSI CAGIONS tee oe oe Oe ee ee leh BN gente hin kd cy 
Succession in case of death, congress may provide for -__ 
Term of office 
commencement of, time for 
BOUL Oats 10 De. + a aawen ones Sees cosets eecce Te 
Treaties, power to make 
NEVO BOWE? mt = Se eee re en ee ee 
Viee-president shall act-as,-when 2-22 ueee SLSR CEEMY) 

PRESIDENT OF THE SENATE 
Vice-president shall be 

PRESIDENT PRO TEM 
Senate shall choose, in absence of vice-president 

PRESIDENTIAL ELECTORS 
Cligsen, qu nen mers. forces) o menriget = sine htetin toe J 
Method of voting 
Qualifications 

PRESS 
mressomnol, notatolberahridgeds.___..-.....--.---+-.--= 

PREVIOUS CONDITION OF SERVITUDE 
Right of citizens not to be denied on account of 

PRIVATE PROPERTY 
Taking without compensation forbidden 

PRIVILEGES 
Gitizens sof seach pstate,.of =. Ieee o_o Saks 
Citizens, of, not; to: be, abridged —.. SO 
Members of congress, of 

PRIZES 
Congress shall make rules concerning 

PROBABLE CAUSE 
No warrant shall issue but upon ~-----------.---------- 

PROCESS 
Accused shall have, in criminal prosecutions _-.---.----- 

PROCESS OF LAW 
States shall not deprive of life, liberty or property with- 

OT Ei a ced te er ce te tr we nas TT 

PROHIBITED POWERS 

Reserved to states and. people’ l.s2--+_-_-_L.---.=-----. 
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PROPERTY 

Persons not to be deprived of, without due process of law 

Private, not to be taken without compensation ~--------- 

State not to deprive citizens of, without process of law -- 

United States, of, congress may dispose of -------------- 
PROTECTION 

No state shall deny equal protection of laws ------------ 
PROSECUTIONS 

eb iy EOL CO TIOC. DOTSO TS 10 cet a 
PUBLIC DEBT 

Validity;of, not to be questioned ~-------_-<-4.~4..-<.- 
PUBLIC MONEYS 

Statement of expenditures —__._-____--2_--an3-sher ats 
PUBLIC OFFICE 

Religious test not to be required ~-~~--~-----------++4L 
_ PUBLIC RECORDS OF STATES 
Poshaverc. Credite hate’ = eee eee Pas 
PUBLIC SAFETY 

May require suspension of habeas corpus --------+----- 
PUBLIC TRIAL 

Accused shall have in criminal prosecutions -------L---- 
PUBLIC USE 

Compensation for property taken for __----__----------- 

PUNISHMENT 

Cruel and unusual, shall not be inflicted ~_--_----_----_- 
Extent of judgment in case of impeachment __-_-------- 


. QUALIFICATIONS 

Elestorsfer representatives’ +. 22 <5 2 S26 ego eek 
Eléctors#ere cenacore. Geo ee ee ae 
Members of house of representatives ~--......---_--__- 
Members, each house’shall judge —---.--____ su nte-ss 


COTE Cer es ee re cn rn a a ee 


Senate ieee Se ee ee 


~ QUORUM 
House of representatives for election of president ~-_____ 
Senate for selection of vice-president ~--.---_--_---____ 
What, constitutes, in each house... es 
RACE 
Right to vote not to be abridged on account of ~--_____- 
RATIFICATION 
Amendments to constitution, how ~----i-_-2L---u-e2--Le 
RATIO > UF 
Representation, of, how apportioned ~-----.--_____-___- 
REBELLION bbid 
Cause for suspension of habeas corpus --__----_________ 
Debt for suppression of, not to be questioned__________ 
Debt in aid of, not to be assumed --------_--_- feevtads 
Denial soberly? LO VOCE toe ae ee epi ee 
RECESS OF SENATE 
é President may grant commissions to fill vacancies in ____ 
RECONSIDERATION 
Bill returned by president, proceedings ~-______. LLL liL_ 
RECORDS 
Each state, of, to have credit... se2dinauiew, ladimize 
REGULATION 
Commerce or revenue, of, preference not to be given to 
mor terast piniy wba bes ee re aes eenenanicien 
RELIGION 


Congress shall make no law respecting establishing of .._. 
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RELIGIOUS TEST 


Not to be required as qualification for office Ss RLAISI = 


REPRESENTATION 
Apportionment among several ase manner of __--~--- 
States shall not be deprived of equal, in senate ~-----_-- 


Writs of election to fill vacancies in, how issued ~--_-~-- 


REPRESENTATIVES 
(See HOUSE OF REPRESENTATIVES) 


REPRIEVES 


Presifext quay grant,-when —--——----—_---~=-- TS ph enaai, 


REPRISAL = 
Congressionay grant-lettergio€ an anan deanna 
State ‘shall not grant lettersuof nnn adnan ap = 
REPUBLICAN FORM OF GOVERNMEN T 
United States shall guarantee 22.22. 0. SURED 
RESERVED RIGHTS | 
_ Certain rights reserved to the state and the people —-_-_- 
RESIGNATION 
President, of, succession of vice-president ____-_-------- 
RESOLUTIONS 
Presentation to the president required ----------------- 
REVENUE 
Bills to originate in the house of eh ee 
Bills, powers of senate over ~------+--224-1-+1 20-238- 5G 
RHODE. ISLAND 
Number of representatives in first congress _-_-___------- 
RIGHT: ) 
People to assemble and petition, of _.-_.-._...-_.-..._- 
7 eopie to. bear arms, of _.._..__._._._ 197 iad ai As. jon_ 
People to be secure in possession of property, etc., of --- 
Triste byjuryg Ot tan +e «syncs eniitine- een ane 
RIGHTS 
Enumeration of, in constitution not to disparage others _- 
Reserved to the states and the people, when ~_-_------_--- 
RULES 
Common law, of, trials by Jury 2ecordin p+ 02-4 
Congress shall make, concerning property of the United 
RSG SORE SON i ES oe ean canoe on baa hind 
Pepe ns NOUSOMNS VOC CLONING foe ower oi Sei 


SCIENCE 


Congress may promote progress of De eet ne 


SEARCHES AND SEIZURES ee 
Might Of Teople td. treguom irom... Sess oes 


SEAT OF GOVERNMENT . : 
PerciMelV Grower wl CONUTCSS nono ie SE ke 


SENATE OF THE UNITED STATES 

(See also CONGRESS) ) 

Adjournment, limitation) upon —...__... ... 45 -4+o99t -esnliis 

Ambassadors and ministers, shall consent. to appointment 
CE es yea en a6 Pte On ae See = hale a aA oa a 

Compensation of members ~_------------~+ alireos Iiada- Gis 

Composition: CE ee er erent ne iets 

Conyened in extraordinary session, when _~____---------- 

Divieion nto: classes 22-2 nnn nme ine SO-2ohRs 

Impeachment, as court of 
chief jpstice shall preside _—....--..--.-- sseeQwos 3 


effect of judgment -__~__- beer ok dlede stots ou 


members must be on oath or affirmation. _.~__-__- hae 
two-thirds necessary for conviction.________- guts ad 
Tmpeaghment’) power Morty oo. cece umnamenneanesnn- 
Br ORIN TS oa eet ers cena es endl macimie MORE Ot Tu 
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SENATE OF THE UNITED STATES (Continued) 

Judge of the elections, returns and qualifications of 

em bette. 2 oeh ase te Cen eens een ene 
Limitations upon right to hold civil offices ------------ 
May amend bills for raising revenue ------------------ 
Meetings, time for holding —.~~_- funnil endow ee eee 
Members to take constitutional oath ~-.--------------- 
Membership 
Officers 
A ESD ee et ae IR yk a pS SI ee a le seeds ht 
President pro tempore 
Dds BANDEN SQ EEN OTN gs Satpe gs Be fi alg ded peor kal ea SO 
Qualifications of electors of 
Qualifications of members 
uUOTUN eee ee oe ee ee Oe eee 
Ratification of treaties, shall consent to --------------- 
States not to be deprived of equal suffrage in 
Term of office of members, commencement of ~--------- 
CCC arLOm EO Le.! OS oS ce eee ee ete ee eee 
Vice-president, as president 

SENATORS 

AH POS Te AP REG ES RO ae deel np pas et, Ge Mw ase C2 pen Pee 
Qualifications of electors 
Vacancies, how filled 


SERVITUDE 
Involuntary, prohibited in the United States ---__-_---_ 
Previous condition of, not to abridge right to vote 

SLAVERY 
Fromyouredein- thes Uritedamtates sone 2s. oe ee Oe 

SLAVES 
Loss or emancipation of, not to be paid for 

SOLDIERS 
Not to be quartered in any house without consent 

SOUTH CAROLINA 
Number of representatives in first congress 

SPEAKER 
Of house of representatives 


SPEECH 
In debate, freedom of members 
Freedom of, not to be abridged 


STANDARD 
Of weights and measures, congress shall fix 


STATE OF THE UNION 
President shall inform congress concerning 


STATE LEGISLATURES 
Members shall take constitutional oath 


STATES 
Abridgment of privileges of citizens -........___-_-__-_ 
Amendments to constitution, how ratified by 
Breach of oath by state officer, effect of ~.-.._......-.__- 
Citizens of the United States are citizens of the state in 

which they reside ~...j2.d.d3o55 sb See gesso Ses Ses 
Commerce among, congress shall regulate 
Controversies between, jurisdiction 
Denying right to vote for officers 
Denying rights to vote, effect-of <2 scnseecesevescsacose 
Each to have one vote when house elects president ~__-_ 
Election for members of-congress.-.s-.2.iss22222.l[2202 
Equal suffrage in senate, no state shall be deprived of —- 
Exports from, tax or duty not to be levied on ~---_-___- 
Full faith and credit to be given public records of 
Limitationg upon p0Wers go~. ew caw teense aean see 
New states, how admitted to union 
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STATES (Continued) 
Ports of one, not to have preference over others ~------- 
Powers, limitation upon 
Powers; reserved to! [222.2 Lecce enee ee eee 
Privileges and immunities of citizens in the several states 
Prohibition against 
changing legal tender 
CHE SO TULMIN0NC Ye seen oe ceases kan eee nen 
denying persons equal protection of the law -------- 
depriving persons of life without due process of law_- 
emitting bills of credit 
SUPAPIN PWN Watts Saw ee ts ae enemas tees eee 
entering into treaties with foreign nations 
entering into treaties with other states 
granting letters of marque 
gprantiigl titles: of nobility. ___---__..2d_ baler weoe_d 
impairing obligations of contracts 
laying imposts or duties 
passing bills of attainder 
passing ex post facto laws 
HeeDrOsenbabiyebwill SCOUDTCAN © 202 anaes co one 
Right to vote on account of color, shall not abridge 
Delatoremeach-lLOMNaVelwWOl ocean ase e alae = 
States shall/not enter into alliances, _.--.s...._..2U_ls 
Taxes not to be imposed on imports or exports by 
United States shall protect against, what ~-_----------- 
Vacancies in representation in house, how filled 
Vacancies in representation in senate, how filled 
Who may not hold offices under 
SUFFRAGE 
(See. VOTE) 
SUITS 
Atrcommon law, howastriediesrsanwene Doll Wins 90_ fo 
Limitation upon the judicial power of the United States 
SUPREME COURT 
CompensationuoL. judges--se 28 Bee SY ee 
Congress may make regulations for _-___.___----------- 
Judicial power of the United States vested in 
Original and appellate jurisdiction 
GMI COL -OMCE) OF IUCR OR er re eects SOL 
SUPREME LAW OF LAND 
What constitutes 
TAXES 
Directs taxes, PYOpOrtiol. 100008 iu has oe 8 att ahd 
Baxports trom state, prohipited Of ...--2- a2 oe oe 
How apportioned among the several states 
. Income taxes, power of congress to collect 
Uniformity through United States required 
TENDER 
No state shall make anything but gold and silver coin __- 
TERM OF OFFICE 
President and vice-president 
Representative in congress 
BORAT OUN ao .o = 4 eee ok koe Dee ee 
TERRITORIES 
Congress shall have exclusive jurisdiction over 
Congress shall make needful laws respecting 
TESTIMONY 
Two witnesses necessary for conviction of treason 
TIE VOTE. 
Vice-president shall have, when 
TITLES OF NOBILITY 
No state shall grant any 
Prohibited 
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TREASON 
Definition? of 2.2. ....-... ou aieslio-tavelnureisiosg9 


Evidence necessary to convict -.---------------------- . 


Pam on tie for a ee ee ee ete eeeewe = 
Removal of officers on conviction of ~------------------ 
TREASURY 
Money to‘be drawn from, only on appropriation ~_------ 
TREATIES . 
Judicial power shall extend to, 0 wow h— Heed tier iit 
President may make, with concurrence of senate -~------ 
Biatenssiale nol. Outer, INC 22-2 ak aes een eH 
Bupreme law of the Jand, are --<— 8 ete 


TRIAL BY JURY 


Accused to have speedy and public trial -----------+-- 


Crimes when, where and how tried by ---------------- 


Suits at common law shall be by, when ---------------- 1 


TRIBUNALS 


Congress any COUStiLULe eee eens oe en ee oe ee ae 


TROOPS 
State shall not keep, without consent of congress —~----- 


UNION 
New stata, how admitted to..-.--.-.-.-_~-. #0 OL 
President shall inform congress (ee state of! 02 


UNITED STATES 

Ua es ae, a Ea eng a eae he ak ae 
Claim for loss or emancipation of slaves not to be allowed 
Debts incurred in aid of rebellion, not to be paid by ---- 
Effect of breech of oath taken as officer of ~----------- 
Effect of denying right to vote to citizens of 
Persons born or naturalized in are citizens of ~--------- 
Powers of, not delegated to, or prohibited, are reserved_-_ 
Rights of citizens to vote not to be denied 
Bigvery sere enOl Ov lstoin eo oe ee 
States shall not abridge privileges of citizens of --__-- 
Validity of debts incurred in suppressing rebellion not to 

PVG URLS) OC st oe er Coe re Pa te ehh 


UNREASONABLE SEARCHES AND SEIZURES 

People shall be secured against 
UNUSUAL PUNISHMENT 

Not itoyb@Vinflicted ~~ - 2 einen 
VACANCIES 

In representation of a state in the house, writs of election 


£0 5411) 9.6 Se oo. 4 cee re Oo eee 


In representation of a state in senate, how filled 


VETO 
Bill by the president, of, proceedings upon 


‘VICE-PRESIDENT 
Chosenjhow tx.225s8.0— fem - Sete Se Sees Ge oo see 
PLC OULOM eye Bi ile ete a a ice ae 
Prosiment; of, the: Kenale 2. mee se oo ak Senn 
President; of United States, when 
Onalificaftonsines ea useet Bods hoes. oo ek 
Removal on impeachment, when 
Benate: sltallt choose;s when. _ 8. tien ete ae Fhe 
Term of office, commencement of 
Tie vote on division of senate 
To open certificate of electors 


VIOLENCE. 
United States to protect states against 


VIRGINIA . 
Number of representatives in first congress 
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ACTS OF CONGRESS RELATING TO 
THE AUTHENTICATION OF LAWS 
AND RECORDS 


(Authentication of legislative acts and proof of judicial proceedings of 
states, etc.) The acts of the legislature of any state or territory, or of any 
country subject to the jurisdiction of the United States, shall be authenti- 
cated by having the seals of such state, territory, or country affixed thereto. 
The records and judicial proceedings of the courts of any state or territory, 
or any such country, shall be proved or admitted in any other court within 
the United States, by the attestation of the clerk, and the seal of the court 
annexed, if there be a seal, together with a certificate of the judge, chief 
justice, or presiding magistrate, that the said attestation is in due form. 
And the said records and judicial proceedings, so authenticated, shall have 
such faith and credit given to them in every court within the United States 
as they have by law or usage in the courts of the state from which they ar 
taken. (R.8.) 


[Act of May 26, 1790, Ch. 11,1 Stat. L. L. 299, 3 Fed. Stat. Ann. (2d Ed.) Sec. 
122; Act of March 27, 1804, Ch. 56, 2 Stat. 905; 28 U.S.C.A. No. 687.] 


(Proofs of records, etc., kept in offices not pertaining to courts.) All 
records and exemplifications of books, which may be kept in any public 
office of any state or territory, or of any country subject to the jurisdiction 
of the United States, not appertaining to a court, shall be proved or admitted 
in any court or office in any other state or territory, or in any such country, 
by the attestation of the keeper of the said records or books, and the seal 
of his office annexed, if there be a seal, together with a certificate of the pre- 
siding justice of the court of the county, parish, or district in which such of- 
fice may be kept, or of the governor, or secretary of state, the chancellor or 
keeper of the great seal, of the state, or territory, or country, that the said 
attestation is in due form, and by the proper officers. If the said certificate is 
given by the presiding justice of a court, it shall be further authenticated by 
the clerk or prothonotary of the said court, who shall certify, under his hand 
and the seal of his office, that the said presiding justice is duly commissioned 
and qualified; or, if given by such governor, secretary, chancellor, or keeper 
of the great seal, it shall be under the great seal of the state, territory, or 
country aforesaid in which it is made. And the said records and exemplifi- 
cations, so authenticated, shall have such faith and credit given to them in 
every court and office within the United States as they have by law or usage 
in the courts or offices of the state, territory, or country, as aforesaid, from 
which they are taken. (R. S.) 


[Act of March 27, 1804, Ch. 56, 2 Stat. 16 Stat. L. 419. 3 Fed Stat. Ann. (2d Ed.) 
L. 298-299; Act of Feb. 21, 1871, Ch. 62, Sec. 906. 28 U.S.C.A. No. 688.] 
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TERRITORY OF MONTANA 


An Act to provide a temporary government for the territory of Montana. 
Be tt enacted by the Senate and House of Representatwes of the United States 
of America in Congress assembled, 


That all that part of the territory of the United States included within 
the limits, to-wit: Commencing at a point formed by the intersection of 
the twenty-seventh degree of longitude west from Washington with the 
forty-fifth degree of north latitude; thence due west on said forty-fifth de- 
gree of latitude to a point formed by its intersection with the thirty-fourth 
degree of longitude west from Washington; thence due south along said 
thirty-fourth degree of longitude to its intersection with the forty-fourth 
degree and thirty minutes of north latitude; thence due west along said 
forty-fourth degree and thirty minutes of north latitude to a point formed 
by its intersection with the crest of the Rocky mountains; thence following 
the crest of the Rocky mountains northward till its intersection with the 
Bitter Root mountains; thence northward along the crest of said Bitter Root 
mountains to its intersection with the thirty-ninth degree of longitude west 
from Washington; thence along said thirty-ninth degree of longitude north- 
ward to the boundary line of the British Possessions; thence eastward along 
said boundary line to the twenty-seventh degree of longitude west from 
Washington; thence southward along said twenty-seventh degree of longi- 
tude to the place of beginning, be, and the same is hereby, created into a 
temporary government by the name of the territory of Montana: Provided, 
That nothing in this act contained shall be construed to inhibit the govern- 
ment of the United States from dividing said territory or changing its 
boundaries in such manner and at such time as congress shall deem con- 
venient and proper, or from attaching any portion of said territory to any 
other state or territory of the United States: Provided further, That nothing 
in this act contained shall be construed to impair the rights of person or 
property now pertaining to the Indians in said territory so long as such 
rights remain unextinguished by treaty between the United States and such 
Indians, or to include any territory which, by treaty with any Indian tribes, 
is not, without the consent of said tribe, to be included within the territorial 
limits or jurisdiction of any state or territory ; but all such territory shall be 
excepted out of the boundaries, and constitute no part of the territory of 
Montana, until said tribe shall signify their assent to the president of the 
United States to be included within said territory, or to affect the authority 
of the government of the United States to make any regulations respecting 
such Indians, their lands, property, or other rights, by treaty, law, or other- 
wise, which it would have been competent for the government to make if 
this act had never passed. 
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§ 2. And be it further enacted, That the executive power and authority 
in and over said territory of Montana, shall be vested in a governor, who 
shall hold his office for four years, and until his successor shall be appointed 
and qualified, unless sooner removed by the president of the United States. 
The governor shall reside within said territory and shall be commander-in- 
chief of the militia and superintendent of Indian affairs thereof. He may 
grant pardons and respites for offenses against the laws.of said territory, 
and reprieve for offenses against the laws of the United States, until the 
decision of the president of the United States can be made known thereon ; 
he shall commission all officers who shall be appointed to office under the 
laws of said territory, and shall take care that the laws be forte ex- 
ecuted. 

References 


Ogle v. Town of Ronan, 112 M 394, 396, 
117 P 2d 257. 


§ 3. And be it further enacted, That there shall be a secretary of said 
territory, who shall reside therein and hold his office for four years, unless 
sooner removed by the president of the United States; he shall record and 
preserve all laws and proceedings of the legislative assembly hereinafter con- 
stituted, and all the acts and proceedings of the governor in his executive 
department; he shall transmit one copy of the laws and journals of the leg- 
islative assembly, within thirty days after the end of each session, and one 
copy of the executive proceedings and official correspondence, semi-annually, 
on the first days of January and July in each year, to the president of the 
United States, and two copies of the laws to the president:of the senate and 
to the speaker of the house of representatives, for the use of congress. And 
in case of the death, removal, resignation, or absence of the governor from 
the territory, the secretary shall be, and he is hereby, authorized and re- 
quired to execute and perform all the powers and duties of the governor, 
during such vacancy or absence, or until another soutgaiisy shall be duly 
appointed and qualified to fill ah vacancy. 


§ 4, And be it further enacted, That the legislative power hea authority 
of the said territory shall be vested in the governor and a legislative assem- 
bly. The legislative assembly shall consist of a council and house of 
representatives. The council shall consist of.seven members having the quali- 
fications of voters, as hereinafter prescribed, whose term of office shall con- 
tinue two years. The house of representatives shall, at its first. session, con- 
sist of thirteen members, possessing the same qualifications as prescribed for 
the members of the council, and whose term of service shall continue one 
year. The number of representatives may be increased by the legislative 
assembly, from time to time, to twenty-six, in proportion to the increase of 
qualified voters; and the council, in like manner, to thirteen. An appor- 
tionment shall be made, as nearly equal as practicable, among the several 
counties or districts for the election of the council and representatives, 
giving to each section of the territory representation in the ratio of its quali- 
fied. voters as nearly as may be. And the members of the council and of the 
house of representatives shall reside in, and be inhabitants of, the district, 
or county, or counties for which they may be elected, respectively. Previous 
to the first election, the governor shall cause a census or enumeration of the 
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inhabitants and qualified voters of the several counties and districts of the 
territory to be taken by such persons and in such mode as the governor shall 
designate and appoint, and the person so appointed shall receive a reasonable 
compensation therefore. And the first election shall be held at such time 
and places, and be conducted in such manner, both as to the persons who 
shall superintend such election and the returns thereof, as the governor shall 
appoint and direct; and he shall at the same time declare the number of 
members of the council and house of representatives to which each of the 
counties or districts shall be entitled under this act. The persons having 
the highest number of legal votes in each of said council districts, respect- 
ively, for members of the council, shall be declared by the governor to be 
duly elected to the council; and the persons having the highest number of 
legal votes for the house of representatives in each of said representative dis- 
tricts, respectively, shall be declared by the governor to be duly elected mem- 
‘bers of said house: Provided, That in case two or more persons voted for 
shall have an equal number of votes, and in case a vacancy shall otherwise 
occur in either branch of the legislative assembly, the governor shall order 
a new election. And the persons thus elected to the legislative assembly 
shall meet at such place and on such day as the governor shall appoint; but 
thereafter the time, place and manner of holding and conducting all elec- 
tions by the people, and the apportioning the representation in the several 
counties or districts to the council and house of representatives, according to 
the number of qualified voters, shall be prescribed by law, as well as the day 
of commencement of the regular sessions of the legislative assembly: Pro- 
vided, That no session in any one year shall exceed the term of forty days, 
except the first session, which may continue sixty days. 


§5. And be it further enacted, That all citizens of the United States, 
and those who have declared their intentions to become such, and who are 
otherwise described and qualified under the fifth section of the act of con- 
gress providing for a temporary government for the territory of Idaho, ap- 
proved March third, eighteen hundred and sixty-three, shall be entitled to 
vote at said first election, and shall be eligible to any office within the said 
territory ; but the qualifications of voters, and of holding office, at all subse- 
quent elections, shall be such as shall be prescribed by the legislative as- 
sembly. 


§ 6. And be it further enacted, That the legislative power of the terri- 
tory shall extend to all rightful subjects of legislation consistent with the 
constitution of the United States and the provisions of this act; but no law 
shall be passed interfering with the primary disposal of the soil; no tax 
shall be imposed upon the property of the United States, nor shall the lands 
or other property of non-residents be taxed higher than the lands or other 
property of residents. Every bill which shall have passed the council and 
house of representatives of the said territory shall, before it becomes a law, 
be presented to the governor of the territory. If he approve, he shall sign 
it; but if not he shall return it, with his objections, to the house in which 
it originated, who shall enter the objections at large upon their journal, and 
proceed to reconsider it. If, after such reconsideration, two-thirds of that 
house shall agree to pass the bill, it shall be sent, together with the objec- 
tions, to the other house, by which it shall likewise be reconsidered; and if 
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approved by two-thirds of that house, it shall become a law. But in all such 
cases the votes of such houses shall be determined by yeas and nays, to be en- 
tered on the journals of each house, respectively. If any bill shall not be re- 
turned by the governor within three days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law, in like manner as if he 
had signed it, unless the decently) by pilgeneniiedts prevent its return, in 
which case it shall not be a law: Provided, That whereas slavery is pro- 
hibited in said territory by act of congress of June nineteenth, eighteen 
hundred and sixty-two, nothing herein contained shall be aoudirdeed to au- 
thorize or permit its existence therein. 


§ 7. And be it further enacted, That all township, district and county 
officers, not herein otherwise provided for, shall be appointed or elected as 
the case may be, in such manner as shall be provided by the governor and 
legislative assembly of the territory of Montana. The governor shall nom-. 
inate, and, by and with the advice and consent of the legislative council, 
appoint all officers not herein otherwise provided for, and in the first in- 
stance the governor alone may appoint all said officers, who shall hold their 
offices until the end of the first session of the legislative assembly, and shall 
lay off the necessary districts for the members of the council and house of 
representatives and all other officers. 


§ 8. And be it further enacted, That no member of the legislative as- 
sembly shall hold or be appointed to any office which shall have been created, — 
or the salary or emoluments of which shall have been increased while he 
was a member, during the term for which he was elected, and for one 
year after the expiration of such term; but this restriction shall not be 
applicable to members of the first legislative assembly. And no person 
holding a commission or appointment under the United States, except post- 
masters, shall be a member of the legislative assembly; or shall hold any 
office under the government of said territory. 


§9. And be it further enacted, That the judicial power of said terri- 
tory shall be vested in a supreme court, district courts, probate courts, 
and in justices of the peace. The supreme court shall consist of a chief 
justice and two associate justices, any two of whom shall constitute a 
quorum, and who shall hold a term at the seat of government of said terri- 
tory annually; and they shall hold their offices during the period of four 
years, and until their successors shall be appointed and qualified. The 
said territory shall be divided into three judicial districts, and a district 
court shall be held in each of said districts by one of the justices of the 
supreme court, at such times and places as may be prescribed by law; and 
the said judges shall, after their appointments, respectively reside in the 
districts which shall be assigned them. The jurisdiction of the several 
courts herein provided for, both appellate and original, and that of probate 
courts and of justices of the peace shall be limited by law: Provided, That 
justices of the peace shall not have jurisdiction of any matter in controversy 
when the title of land may be in dispute, or where the debt or sum claimed 
shall exceed one hundred dollars; and the said supreme and district courts 
respectively shall possess chancery as well as common law jurisdiction. Bach 
district court, or the judge thereof, shall appoint its clerk, who shall also 
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be the register in chancery, and shall keep his office at the place where the 
court may be held. Writs of error, bills of exceptions, and appeals shall 
be allowed in all cases from the final decisions of said district courts to 
the supreme court, under such regulations as may be prescribed by law. The 
supreme court, or the justices thereof, shall appoint its own clerk; and every 
elerk shall hold his office at the pleasure of the court for which he shall have 
been appointed. Writs of error and appeals from the final decisions of 
said supreme court shall be allowed, and may be taken to the supreme court 
of the United States, in the same manner and under the same regulations 
- aS from the circuit courts of the United States, where the value of the prop- 
erty or the amount in controversy, to be ascertained by the oath or affirma- 
tion of either party, or other competent witnesses, shall exceed one thousand 
dollars, except that a writ of error or appeal shall be allowed to the supreme 
eourt of the United States from the decision of the said supreme court 
created by this act, or any judge thereof, or of the district courts created 
by this act, or of any judge thereof, upon any writs of habeas corpus in- 
volving the question of personal freedom. And each of the said district 
courts shall have and exercise the same jurisdiction, in all cases arising 
under the constitution and laws of the United States, as is vested in the 
district and circuit courts of the United States; and the first six days of 
every term of said courts, or so much thereof as shall be necessary, shall 
be appropriated to the trial of causes arising under the said constitution 
and laws; and writs of error and appeal in all such cases, shall be made to 
the supreme court of said territory the same as in other cases. The said 
clerks shall receive, in all such cases, the same fees which the clerks of 
the district courts of Washington territory now receive for similar services. 


§10. And be it further enacted, That there shall be appointed an at- 
torney for said territory, who shall continue in office four years, and until 
his successor shall be appointed and qualified, unless sooner removed by the 
president of the United States, and who shall receive the same fees and 
salary as the attorney of the United States for the present territory of Wash- 
ington. There shall also be a marshal for the territory appointed, who 
shall hold his office for four years, and until his successor shall be appointed 
and qualified, unless sooner removed by the president of the United States, 
and who shall execute all processes issuing from the said courts when exer- 
cising their jurisdiction as circuit and district courts of the United States. 
He shall perform the duties, be subject to the same regulations and penalties, 
and be entitled to the same fees, as the marshal of the district court of 
the United States for the present territory of Washington, and shall, in 
addition, be paid two hundred dollars annually as a compensation for extra 
services. There shall also be appointed by the President of the United 
States, by and with the advice and consent of the senate, a surveyor 
general of said territory, who shall locate his office at such place as the 
secretary of the interior shall from time to time direct, and whose duties, 
powers, obligations, responsibilities, compensation, and allowances for clerk 
hire, office rent, fuel, and incidental expenses, shall be the same as those 
of the surveyor general of New Mexico, under the direction of the secretary 
of the interior, and such instructions as he may from time to time deem it 
advisable to give. 
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$11. And be it further enacted, That the governor, secretary, chief jus- 
tice, and associate justices, attorney, and marshal, shall be appointed by 
the president of the United States, by and with the advice and consent of 
the senate. The governor and secretary to be appointed as aforesaid, shall, 
before they act as such, respectively take an oath or affirmation before the 
district judge or some justice of the peace in the limits of said territory, 
duly authorized to administer oaths and affirmations by the laws now in 
force therein, or before the chief justice or some associate justice of the 
supreme court of the United States, to support the constitution of the 
United States, and faithfully to discharge the duties of their respective 
offices; which said oaths, when so taken, shall be certified by the person by 
whom the same shall have been taken; and such certificates shall be received 
and recorded by the said secretary among the executive proceedings; and 
the chief justice and associate justices, and all civil officers in said territory, 
before they act as such, shall take a like oath or affirmation before the said 
governor or secretary, or some judge or justice of the peace of the terri- 
tory who may be duly commissioned and qualified, or before the chief 
justice or some associate justice of the supreme court of the United States, 
which said oath or affirmation shall be certified and transmitted by the 
person taking the same to the’secretary, to be by him recorded as aforesaid ; 
and afterwards the like oath or affirmation shall be taken, certified, and 
recorded in such manner and form as may be prescribed by law. And any 
person who has heretofore been appointed chief justice or associate justice 
of the territory of Idaho, who has not yet taken the oath of office, as 
prescribed by the act organizing said territory, may take said oath or 
affirmation before the chief justice or some associate justice of the supreme 
court of the United States. The governor shall receive an annual salary of 
two thousand five hundred dollars; the chief justice and associate justices 
shall receive an annual salary of two thousand five hundred dollars; the 
secretary shall receive an annual salary of two thousand dollars. The said 
salaries shall be paid quarter-yearly from the dates of the respective appoint- 
ments at the treasury of the United States; but no payment shall be made 
until said officers shall have entered upon the duties of their respective 
appointments. The members of the legislative assembly shall be entitled 
to receive four dollars each, per day, during their attendance at the ses- 
sions thereof, and four dollars each for every twenty miles travel in going 
to and returning from said sessions, estimated according to the nearest 
usually travelled routes; an additional allowance of four dollars per day 
shall be paid to the presiding officer of each house for each day he shall 
so preside. And a chief clerk, one assistant clerk, one engrossing and one 
enrolling clerk, a sergeant-at-arms, and door-keeper may be chosen for 
each house; and the chief clerk shall receive four dollars per day, and 
the said other officers three dollars per day during the session of the 
legislative assembly; but no other officers shall be paid by the United 
States; Provided, That there shall be but one session of the legislative as- 
sembly annually, unless on an extraordinary occasion the governor shall 
think proper to call the legislative assembly together. There shall be ap- 
propriated annually the usual sum, to be expended by the governor, to 
defray the contingent expenses of the territory, including the salary of 
the clerk of the executive department. And there shall also be appropriated 
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annually a sufficient sum, to be expended by the secretary of the territory, 
and upon an estimate to be made by the secretary of the treasury of the 
United States, to defray the expenses of the legislative assembly, the print- 
ing of the laws, and other incidental expenses. And the governor and 
secretary of the territory shall, in the disbursement of all moneys en- 
trusted to them, be governed solely by the instructions of the secretary 
of the treasury of the United States, and shall semi-annually account to 
the, said secretary for the manner in which the aforesaid moneys shall have 
been expended; and no expenditure shall be made by said legislative as- 
sembly for objects not specially authorized by the acts of congress making 
the appropriations, nor beyond the sums thus appropriated for such objects. 


§ 12. And be it further enacted, That the legislative assembly of the 
territory of Montana shall hold its first session at such time and place in 
said territory as the governor thereof shall appoint and direct; and at said 
first session, or as soon thereafter as they shall deem expedient, the gov- 
ernor and legislative assembly shall proceed to locate and establish the 
seat of government for. said territory at such place as they may deem 
eligible; Provided, That the seat of government fixed by the governor and 
legislative assembly shall not be at any time changed except by an act 
of the said assembly duly passed, and which shall be approved after due 
notice, at the first general election thereafter, by a majority of the legal 
votes cast on that question. 


§ 138. And be it further enacted, That a delegate to the house of repre- 
sentatives of the United States, to serve for the term of two years, who 
shall be a citizen of the United States, may be elected by the voters qualified 
to elect members of the legislative assembly, who shall be entitled to the 
same rights and privileges as are exercised and enjoyed by the delegates 
from the several other territories of the United States to the said house of 
representatives; but the delegate first elected shall hold his seat only during 
the term of the congress to which he shall be elected. The first election 
shall be held at such time and places, and be conducted in such manner, 
as the governor shall appoint and direct; and at all subsequent elections, 
the time and places, and manner of holding elections, shall be prescribed 
by law. The person having the greatest number of legal votes shall be 
declared by the governor to be duly elected, and a certificate thereof shall 
be given accordingly. That the constitution and all the laws of the United 
States which are not locally inapplicable, shall have the same force and 
effect within the said Montana territory as elsewhere within the United 
States. 


§ 14. And be it further enacted, That when the lands in said territory 
shall be surveyed under the direction of the government of the United 
States, preparatory to bringing the same into market, sections numbered 
sixteen and thirty-six in each township in said territory shall be, and the 
same are hereby, reserved for the purpose of being applied to schools in 
said territory, and in the states and territories hereafter to be erected out 
of the same. |» 


 §15..:-And be it further enacted, That, until otherwise provided by law, 
the governor. of said. territory may define the judicial districts of said 
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territory, and assign the judges who may be appointed for said territory 
to the several districts, and also appoint the times and places for holding 
courts in the several counties or sub-divisions in each of said judicial dis- 
tricts, by proclamation to be issued by him; but the legislative assembly, 
at their first or any subsequent session, may organize, alter, or modify such 
judicial districts, and assign the judges, and alter the times and places of 
holding the courts, as to them shall seem proper and convenient. 


§ 16. And be it further enacted, That all officers to be appointed by 
the president of the United States, by and with the advice and consent of 
the senate, for the territory of Montana, who, by virtue of the provisions 
of any law now existing, or which may be enacted by congress, are required 
to give security for moneys that may be entrusted to them for disbursement, 
shall give such security at such time and in such manner as the secretary 
of the treasury may prescribe. 


§17. And be it further enacted, That all treaties, laws, and other en- 
gagements made by the government of the United States with the Indian 
tribes inhabiting the territory embraced within the provisions of this act, 
shall be faithfully and rigidly observed, anything contained in this act to 
the contrary notwithstanding; and that the existing agencies and superin- 
tendencies of said Indians be continued, with the same power and duties 
which are now prescribed by law, except that the president of the United 
States may, at his discretion, change the location of the office of said 
agencies or superintendents. 


§18. And be it further enacted, That until congress shall otherwise 
direct, all that part of the territory of Idaho included within the following 
boundaries, to-wit: Commencing at a point formed by the intersection of 
the thirty-third degree of longitude west from Washington with the forty- 
first degree of north latitude; thence along said thirty-third degree of longi- 
tude to the crest of the Rocky mountains; thence northward along the 
said crest of the Rocky mountains to its intersection with the forty-fourth 
degree and thirty minutes of north latitude; thence eastward along said 
forty-fourth degree thirty minutes north latitude to the thirty-fourth de- 
gree of longitude west from Washington; thence northward along said 
thirty-fourth degree of longitude to its intersection with the forty-fifth 
degree north latitude; thence eastward along said forty-fifth degree of 
north latitude to its intersection with the twenty-seventh degree of longi- 
tude west from Washington; thence south along said twenty-seventh degree 
of longitude west from Washington to the forty-first degree north latitude; 
thence west along said forty-first degree north latitude to the place of begin- 
ning, shall be, and is hereby, incorporated temporarily into, and made 
part of, the territory of Dakota. [Approved May 26, 1864, 13 Stat. 85.] 


An Act amendatory of “An Act to provide a temporary government for 
the territory of Montana,” approved May 26, 1864. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the legislative assemblies of 
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the several territories of the United States shall not, after the passage of 
this act, grant private charters or special privileges, but they may, by 
general incorporation acts, permit persons to associate themselves together 
as bodies corporate for mining, manufacturing, and other industrial pursuits. 


§ 2. And be it further enacted, That the probate courts of the territory 
of Montana, in their respective counties, in addition to their probate juris- 
diction, are hereby authorized to hear and determine civil causes wherein 
the damage or debt claimed does not exceed five hundred dollars, and 
such criminal cases arising under the laws of the territory as do not require 
the intervention of a grand jury; Provided, That they shall not have juris- 
diction in any matter in controversy when the title or right to the peaceable 
possession of land may be in dispute, or chancery, or divorce causes; And 
provided further, That in all cases an appeal may be taken from any order, 
judgment, or decree of said probate court to the district court. 


§ 3. And be it further enacted, That the chief justice and associate jus- 
tices of said territory and the territory of Idaho shall each receive an 
annual salary of thirty-five hundred dollars. 


§4, And be it further enacted, That the judges of the supreme court of 
said territory, or a majority of them, shall, when assembled at the seat of 
government of said territory, define the judicial districts of said territory, 
and assign the judges who may be appointed for said territory to the 
several districts, and shall also fix and appoint the times and places for 
holding the courts in the several counties or sub-divisions in each of said 
judicial districts, and alter the times and places of holding the courts as 
to them shall seem proper and convenient, but not less than two terms 
shall be held at each place of holding court each year. 


§5. And be it further enacted, That for the purpose of reviving the 
legislative functions of the territory of Montana, which have been adjudged 
therein to have lapsed, the governor of said territory be, and he is 
hereby, authorized, on or before the first day of July, eighteen hundred and 
sixty-seven, to divide said territory into legislative districts for the election 
of members of the council and house of representatives, and to apportion 
among said districts the number of members of the legislative assembly 
provided for in the organic act of said territory, and the election of said 
members of the legislative assembly shall be held at such time and shall be 
conducted in the manner prescribed by the legislative assembly of said 
territory at the session thereof, begun and holden at the city of Bannack, 
in eighteen hundred and sixty-four and eighteen hundred and sixty-five, 
and the qualifications of voters shall be the same as that prescribed by said 
organic act, saving and excepting the distinction therein made on account 
of race or color, and the legislative assembly, so elected, shall convene at 
the time prescribed by said legislative assembly at the session last afore- 
said. The apportionment provided for in this section shall be based upon 
such an enumeration of the qualified electors of the said several legislative 
districts as shall appear from the election returns in the office of the 
secretary of said territory, and from such other sources of information as 
will enable the governor, without taking a new census, to make an appor- 
tionment which shall fairly represent the people of the several districts in 
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both houses of the legislative assembly, but the legislature may at any 
time change the legislative districts of the territory as fixed by the governor. 


§ 6. <And be it further enacted, That all acts passed at the two sessions 
of the so-called legislative assembly of the territory of Montana, held in 
eighteen hundred and sixty-six, are hereby disapproved and declared null 
and void, except such acts as the legislative assembly herein authorized to 
be elected, shall by special act, in each case, re-enact: Provided, however, 
That in all the claims of vested rights thereunder, the party claiming the 
same shall not, by reason of anything in this section contained, be precluded 
from making and testing said claim in the courts of said territory: And 
provided further, That no legislation or pretended legislation in said terri- 
tory since the adjournment of the first legislative assembly shall be deemed 
valid until the election of the legislative assembly herein provided for 
shall take place. 


§ 7. And be it further enacted, That from and after the first day of April 
next, the salary of each of the judges of the several supreme courts in each 
of the organized territories (except Montana and Idaho) shall be two 
thousand five hundred dollars. 


§ 8. And be it further enacted, That all acts and parts of acts incon- 
sistent with this act are hereby repealed. [Approved March 2, 1867, 14 
Stat. 426. ] 

References 


Valley County v. Thomas, 109 M 345, 
378, 97 P 2d 345. 
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An Act to provide for the division of Dakota into two states and to 
enable the people of North Dakota, South Dakota, Montana and Washington 
to form constitutions and state governments and to be admitted into the 
Union on an equal footing with the original states, and to make donations 
of public lands to such states. 


Be 1t enacted by the Senate and House of Representatwes of the United States 
of America in Congress assembled, 


That the inhabitants of all that part of the area of the United States 
now constituting the territories of Dakota, Montana, and Washington, as at 
present described, may become the states of North Dakota, South Dakota, 
Montana, and Washington, respectively, as hereinafter provided. 

Contemporaneous Construction 
The supreme court in construing provi- 


construction only becomes effective when 
there is a reasonable doubt as to the 


sions of the state constitution and of the 
enabling act, under which the former was 
adopted and the state admitted into the 
Union, -will, in response to a contention 
that where the constitution is in conflict 
with the enabling act the former must 
yield, reconcile, if possible, the provisions 
of both instruments, since courts will with 
the greatest hesitation hold inoperative 
and invalid a provision of the state consti- 


meaning of the provision to be construed, 
and acquiescence for no length of time in 
a construction by coordinate branches of 
the government, which has the effect of 
nullifying a provision of the constitution, 
will justify the courts in adopting such 
construction unless it is the only reason- 
able one. State ex rel. Haire v. Rice, 33 
M 365, 392, 83 P 874; 27 S. Ct. 281; 204 
U.S. 291, 51 L. Ed. 490. 


tution. The doctrine of contemporaneous 


§ 2. The area comprising the territory of Dakota shall, for the pur- 
poses of this act, be divided on the line of the seventh standard parallel 
produced due west to the western boundary of said territory; and the 
delegates elected as hereinafter provided to the constitutional convention 
in districts north of said parallel shall assemble in convention, at the time 
prescribed in this act, at the city of Bismarck; and the delegates elected in 
districts south of said parallel shall, at the same time assemble in conven- 
tion at the city of Sioux Falls. 


§ 3. That all persons who are qualified by the laws of said territories 
to vote for representatives to the legislative assembly thereof, are hereby 
authorized to vote for and choose delegates to form conventions in said 
proposed states; and the qualifications for delegates to such conventions 
shall be such as by the laws of said territories respectively, persons are 
required to possess to be eligible to the legislative assemblies thereof; and 
the aforesaid delegates to form said conventions shall be apportioned within 
the limits of the proposed states, in such districts as may be established as 
herein provided, in proportion to the population in each of said counties 
and districts, as near as may be, to be ascertained at the time of making 
said apportionments by the persons hereinafter authorized to make the 
same, from the best information obtainable, in each of which districts three 
delegates shall be elected, but no elector shall vote for more than two 
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persons for delegates to such conventions; that said apportionments shall 
be made by the governor, the chief justice, and the secretary of said terri- 
tories; and the governors of said territories shall, by proclamation, order 
an election of the delegates aforesaid in each of said proposed states, to be 
held on the Tuesday after the second Monday in May, eighteen hundred and 
eighty-nine, which proclamation shall be issued on the fifteenth day of 
April, eighteen hundred and eighty-nine; and such election shall be con- 
ducted, the returns made, the result ascertained, and the certificates to 
persons elected to such convention issued in the same manner as is prescribed 
by the laws of the said territories regulating elections therein for delegates 
to congress; and the number of votes cast for delegates in each precinct shall 
also be returned. The number of delegates to said conventions respectively 
shall be seventy-five; and all persons resident in said proposed states, who 
are qualified voters of said territories as herein provided, shall be entitled 
to vote upon the election of delegates, and under such rules and regulations 
as said conventions may prescribe, not in conflict with this act, upon the 
ratification or rejection of the constitutions. 


§ 4. That the delegates to the conventions elected as provided for in 
this act shall meet at the seat of government of each of said territories, ex- 
cept the delegates elected in South Dakota, who shall meet at the city of 
Sioux Falls, on the Fourth day of July, eighteen hundred and eighty-nine, 
and, after organization, shall declare, on behalf of the people of said pro- 
posed states, that they adopt the constitution of the United States; where- 
upon the said conventions shall be, and are hereby, authorized to form con- 
stitutions and state governments for said proposed states, respectively. The 
constitutions shall be republican in form, and make no distinction in civil 
or political rights on account of race or color, except as to Indians not 
taxed, and not be repugnant to the constitution of the United States and 
the principles of the Declaration of Independence. And said conventions 
shall provide, by ordinances irrevocable without the consent of the United 
States and the people of said states: 


First. That perfect toleration of religious sentiment shall be secured 
and that no inhabitant of said states shall ever be molested in person or 
property on account of his or her mode of religious worship. 


Second. That the people inhabiting said proposed states do agree and 
declare that they forever disclaim all right and title to the unappropriated 
public lands lying within the boundaries thereof, and to all lands lying 
within said limits owned or held by any Indian or Indian tribes; and that 
until the title thereto shall have been extinguished by the United States, 
the same shall be and remain subject to the disposition of the United States, 
and said Indian lands shall remain under the absolute jurisdiction and 
control of the congress of the United States; that the lands belonging to 
citizens of the United States residing without the said states shall never 
be taxed at a higher rate than the lands belonging to residents thereof ; 
that no taxes shall be imposed by the states on lands or property therein 
belonging to or which may hereafter be purchased by the United States or 
reserved for its use. But nothing herein, or in the ordinances herein pro- 
vided for, shall preclude the said states from taxing as other lands are 
taxed any lands owned or held by any Indian who has severed his triba] 
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relations, and has obtained from the United States or from any person 
a title thereto by patent or other grant, save and except such lands as have 
been or may be granted to any Indian or Indians under any act of congress 
containing a provision exempting the lands thus granted from taxation; but 
said ordinances shall provide that all such lands shall be exempt from taxa- 
tion by said states so long and to such extent as such acts of congress may 


prescribe. 


“Trust Patent” Indian Land Not Tax- 
able by State 


Under subdivision 2 of section 4 of the 
enabling act and subsection 2 of ordinance 
1, state constitution, the state has no 
authority, without Congressional consent, 
to tax land or permanent improvements 
thereon, held under a “trust patent” issued 
to an Indian allottee. Santa Rita Oil & 
Gas Co. v. State Board of Equalization, 
101 M 268, 279, 54 P 2d 117. 


State May Tax Production Under Lease 
of Trust Patent Indian Land 

Held, that the State Board of Equali- 
zation is authorized to tax the operator’s 
net proceeds tax and the oil producers’ 
license tax. or gross production tax, but 


not the royalty owner’s net proceeds tax, 
on oil and gas produced under a lease of 
trust patent Indian land. (Overruling 
Santa Rita Oil & Gas Co. v. State Board 
of Equalization, 101 M 268, 288, 54 P 2d 
117, with exception of the royalty owner’s 
net proceeds tax, for the reason that the 
federal Supreme Court overruled its hold- 
ings upon which the state court’s former 
Opinion was based). Santa Rita Oil & Gas 
Co. v. State Board of Equalization, 112 M 
359, 361, 116 P 2d 1012. 


References 

State v. Youpee, 103 M 86, 91, 61 P 2d 
832; Ogle v. Town of Ronan, 112 M 394, 
396, 117 P 2d 257; Milne v. Leiphart, __ 
M __, 174 P 2d 805, 807. 


Third. That the debts and liabilities of said territories shall be assumed 
and paid by said states, respectively. 


Fourth. That provision shall be made for the establishment and main- 
tenance of systems of public schools, which shall be open to all the children 
of said states, and free from sectarian control. 


§ 5. That the convention which shall assemble at Bismarck shall form 
a constitution and state government for a state to be known as North Da- 
kota, and the convention which shall assemble at Sioux Falls shall form a 
constitution and state government for a state to be known as South Dakota: 
Provided, That at the election for delegates to the constitutional convention 
in South Dakota, as hereinbefore provided, each elector may have written 
or printed on his ballot the words, “For the Sioux Falls constitution,” or 
the words, “Against the Sioux Falls constitution,’ and the votes on this 
question shall be returned and canvassed in the same manner as for the 
election provided for in section three of this act; and if a majority of all 
votes cast on this question shall be “for the Sioux Falls constitution” it 
shall be the duty of the convention which may assemble at Sioux Falls, as 
herein provided, to resubmit to the people of South Dakota, for ratification 
or rejection, at the election hereinafter provided for in this act, the con- 
stitution framed at Sioux Falls and adopted November third, eighteen 
hundred and eighty-five, and also the articles and propositions separately 
submitted at that election, including the question of locating the temporary 
seat of government, with such changes only as relate to the name and bound- 
ary of the proposed state, to the reapportionment of the judicial and legisla- 
tive districts, and such amendments as may be necessary in order to comply 
with the provisions of this act; and if a majority of the votes cast on the 
ratification or rejection of the constitution shall be for the constitution 
irrespective of the articles separately submitted, the state of South Dakota 


61 


ENABLING ACT 


shall be admitted as a state in the Union under said constitution as herein- 
after provided; but the archives, records and books of the territory of 
Dakota shall remain at Bismarck, the capital of North Dakota, until an 
agreement in reference thereto is reached by said states.. But if at. the 
election for delegates to the constitutional convention in South Dakota a 
majority of all the votes cast at that election shall be “against the Sioux 
Falls constitution,” then and in that event it shall be the duty of the con- 
vention which will assemble at the city of Sioux Falls on the fourth day of . 
July, eighteen hundred and eighty-nine, to proceed to form a constitution 
and state government as provided in this act the same as if that question 
had not been submitted to a vote of the people of South Dakota. 


§ 6. It shall be the duty of the constitutional convention of North 
Dakota and South Dakota to appoint a joint commission, to be composed 
of not less than three members of each convention, whose duty it shall 
be to assemble at Bismarck, the present seat of government of said territory, 
and agree upon an equitable division of all property belonging to the 
territory of Dakota, the disposition of all pubhe records, and also adjust 
and agree upon the amount of the debts and habilities of the territory, 
which shall be assumed and paid by each of the proposed states of North 
Dakota and South Dakota; and the agreement reached respecting the 
territorial debts and habilities shall be incorporated in the respective con- 
stitutions, and each of such states shall obligate itself to pay its proportion 
of said debts and liabilities the same as if they had been created by such 
states respectively. ; 


§7. If the constitutions formed for both North Dakota and South 
Dakota shall be rejected by the people at the elections for the ratifica- 
tion or rejection of their respective constitutions as provided for in this 
act, the territorial government of Dakota shall continue in existence the 
same as if this act had not been passed. But if the constitution formed for 
either North Dakota or South Dakota shall be rejected by the people, that 
part of the territory so rejecting its proposed constitution shall continue 
under the territorial government of the present territory of Dakota, but shall, 
after the state adopting its constitution is admitted into the Union, be 
called by the name of the territory of North Dakota or South Dakota, as 
the case may be: Provided, That if either of the proposed states provided 
for in this act shall reject the constitution which may be submitted for rati- 
fication or rejection at the election provided therefor, the governor of the 
territory in which sueh proposed constitution was rejected shall issue his 
proclamation reconvening the delegates elected to the convention which 
formed such rejected constitution, fixing the time and place at which said 
delegates shall assemble; and when so assembled they shall proceed to 
form another constitution or to amend the rejected constitution, and shall 
submit such new constitution or amended constitution to the people of the 
proposed state for ratification or rejection, at such time as said convention 
may determine; and all the provisions of this act, so far as applicable, shall 
apply to such convention so reassembled and to the constitution which may 
be formed, its ratification or rejection, and to the admission of the proposed 
state. | 
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§ 8. That the constitutional convention which may assemble in South 
Dakota shall provide by ordinance for resubmitting the Sioux Falls consti- 
tution of eighteen hundred and eighty-five, after having amended the same 
as provided in section five of this act, to the people of South Dakota for 
ratification or rejection at an election to be held therein on the first 
Tuesday in October, eighteen hundred and eighty-nine; but if said con- 
stitutional convention is authorized and required to form a new constitu- 
tion for South Dakota it shall provide for submitting the same in like manner 
to the people of South Dakota for ratification or rejection at an election 
to be held in said proposed state on the said first Tuesday in October. And 
the constitutional conventions which may assemble in North Dakota, Mon- 
tana and Washington, shall provide in like manner for submitting the con- 
stitutions formed by them to the people of said proposed states, respec- 
tively, for ratification or rejection at elections to be held in said proposed 
states on the said first Tuesday in October. At the elections provided for 
in this section the qualified voters of said proposed states shall vote directly 
for or against the proposed constitutions, and for or against any articles or 
propositions separately submitted. The returns of said elections shall be 
made to the secretary of each of said territories, who, with the governor 
and chief justice thereof, or any two of them, shall canvass the same; and 
if a majority of the legal votes cast shall be for the constitution the governor 
shall certify the result to the president of the United States, together with 
a statement of the votes cast thereon and upon separate articles or proposi- 
tions, and a copy of said constitution, articles, propositions, and ordinances. 
And if the constitutions and governments of said proposed states are 
republican in form, and if all the provisions of this act have been complied 
with in the formation thereof, it shall be the duty of the president of the 
United States to issue his proclamation announcing the result of the election 
in each, and thereupon the proposed states which have adopted constitutions 
and formed state governments as herein provided shall be deemed admitted 
by congress into the Union under and by virtue of this act on an equal 
footing with the original states from and after the date of said proclamation. 


§9. That until the next general census, or until otherwise provided by 
law, said states shall be entitled to one representative in the house of repre- 
sentatives of the United States, except South Dakota, which shall be entitled 
to two, and the representatives to the fifty-first congress, together with the 
governors and other officers provided for in said constitutions, may be 
elected on the same day of the election for the ratification or rejection of the 
constitutions; and until said state officers are elected and qualified under 
the provisions of each constitution and the states, respectively, are admitted 
into the Union, the territorial officers shall continue to discharge the duties 
of their respective offices in each of said territories. 


§10. That upon the admission of each of said states into the Union 
sections numbered sixteen and thirty-six in every township of said proposed 
states, and where such section, or any parts thereof, have been sold or 
otherwise disposed of by or under the authority of any act of congress, 
other lands equivalent thereto, in legal subdivisions of not less than one- 
quarter section, and as contiguous as may be to the section in lieu of which 
the same is taken, are hereby granted to said states for the support of com- 
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mon schoois, such indemnity lands to be selected within said states in such 
manner as the legislature may provide, with the approval of the secretary 
of the interior; Provided, That the sixteenth and thirty-sixth sections em- 
braced in permanent reservations for national purposes shall not, at any 
time, be subject to the grants nor to the indemnity provisions of this act, 
nor shall any lands embraced in Indian, military or other reservations of 
any character be subject to the grants or to the indemnity provisions of 
this act until the reservation shall have been extinguished and such lands 
be restored to and become a part of the public domain. 


§ 11. That all lands granted by this act shall be disposed of only at 
public sale after advertising—tillable lands capable of producing agri- 
cultural crops for not less than ten dollars ($10.00) per acre, and lands 
principally valuable for grazing purposes for not less than five dollars 
($5.00) per acre. Any of the said lands may be exchanged for other lands, 
public or private, of equal value and as near as may be of equal area, but 
if any of the said lands are exchanged with the United States such exchange 
shall be limited to surveyed, nonmineral, unreserved public lands of the 
United States within the state. 


The said lands may be leased under such regulations as the legislature 
may prescribe; but leases for grazing and agricultural purposes shall not 
be for a term longer than ten (10) years; mineral leases, including leases 
for exploration for oil and gas and the extraction thereof, for a term not 
longer than twenty (20) years; and leases for development of hydro- 
electric power for a term not longer than fifty (50) years. 


The state may also, upon such terms as it may prescribe grant such ease- 
ments or rights in any of the lands granted by this act, as may be acquired 
in privately owned lands through proceedings in eminent domain; pro- 
vided, however, that none of such lands, nor any estate or interest therein, 
shall ever be disposed of except in pursuance of general laws providing 
for such disposition, nor unless the full market value of the estate or in- 
terest disposed of, to be ascertained in such manner as may be provided 
by law, has been paid or safely secured to the state. 


With the exception of the lands granted for public buildings, the pro- 
ceeds from the sale and other permanent disposition of any of the said 
lands and from every part thereof, shall constitute permanent funds for 
the support and maintenance of the public schools and the various state 
institutions for which the lands have been granted. Rentals on leased 
lands, interest on deferred payments on lands sold, interest on funds arising 
from these lands, and all other actual income, shall be available for the 
maintenance and support of such schools and institutions. Any state may, 
however, in its discretion, add a portion of the annual income to the 
permanent funds. : 

The lands hereby granted shall not be subject to pre-emption, homestead 
entry, or any other entry under the land laws of the United States, whether 
surveyed or unsurveyed, but shall be reserved for the purposes for which 
they have been granted. 

NOTE.—This section given as amended 1938. This amendment was accepted by 


by an act of congress approved by the the state of Montana by Chapter 8, Laws 
president of the United States, June 25, of 1939. 
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Act Not Objectionable As Against This 
Provision 

Treating Sec. 81-1702, authorizing the 
state land board to enter into pooling 
agreements relative to state lands for the 
extraction of natural gas, not as a lease 


but as a sale of an estate or interest 


therein, the limitation of this section that 
such lands cannot be sold except at public 
sale after advertising, has application only 
where the land as a whole is sold, not 
where merely an interest or estate therein 
such as the gas or oil therein, is disposed 
of. Toomey v. State Board of Land Com- 
missioners, 106 M 547, 559, 81 P 2d 407. 


Does Not Prohibit United States From 
Condemning School Lands For Public 
Works 


The Montana enabling act, prohibiting 
the state from disposing of school lands 
except at public sale after advertising, 
does not prohibit the United States from 
condemning school lands in connection 
with construction of project in program 
of public works (National Industrial Re- 
covery Act Secs. 202, 203(a), 40 U.S.C.A. 
Secs. 402, 403(a)). United States v. State 
of Montana, 134 F 2d 194, 196. 


Disposition of School Land Grant Funds 
Art. XI, sec. 12 of the state constitution 
providing that funds of state institutions 
of learning shall be devoted to “mainte- 
nance” and “perpetuation” of respective 


‘institutions, and sections 11, 14 and 17 of 


the enabling act, held not to prohibit use 
for erection of normal school buildings of 
income from land grant for state normal 
schools, nor limit such use to payment of 
ordinary operating expenses. State ex rel. 
Blume v. State Board of Education of 
Montana, 97 M 371, 34 P 2d 515. 


Farm Loan Act Not In Conflict 


The “primary” plan of the Farm Loan 
Act, providing for investment by state 
board of land commissioners of state funds 
in farm mortgages, does not conflict with 
this section of enabling act. State v. 
Stewart, 53 M 18, 21, 161 P 309. 


References 

State ex rel. Wilson v. State Board of 
Education, 102 M 165, 174, 56 P 2d 1079; 
7 U.S.C.A. Sees. 301 et seq., 304, 305. 


§ 12. That upon the admission of each of said states into the Union, in 


accordance with the provisions of this act, fifty sections of the unappropri- 
ated public lands within said states, to be selected and located in legal sub- 
divisions as provided in section ten of this act, shall be, and are hereby, 
granted to said states for the purpose of erecting public buildings at the 
capital of said states for legislative, executive and judicial purposes. 
Farm Loan Act Not In Conflict Montana Veterans and Pioneers Memorial 
The “primary” plan of the Farm Loan Building and payable in part from income 


Act, providing for investment by state 
board of land commissioners of state funds 
in farm mortgages, does not conflict with 
this section of enabling act. State v. 
Stewart, 53 M 18, 21, 161 P 309. 


Veterans And Pioneers Memorial Build- 
ing, A Public Building 


Chapter 79, laws of 1941 (repealed), 


of capitol building land grant, held not to 
violate sections 12 and 17 of enabling act 
since proposed building will be useful and 
beneficial to the executive and legislative 
departments and is intended for housing 
of Historical Society, a department of the 
state government. Willett v. State Board 
of Examiners et al., 112 M 317, 323, 115 
P 2d 287. 


providing for sale of bonds for erection of 


§ 13. That five per centum of the proceeds of the sales of public lands 
lying within said states which shall be sold by the United States subsequent 
to the admission of said states into the Union, after deducting all the ex- 
penses incident to the same, shall be paid to the said states, to be used 
aS a permanent fund, the interest of which only shall be expended for the 
support of common schools within said states respectively. 


§ 14. That the lands granted to the territories of Dakota and Montana 
by the act of February eighteenth, cighteen hundred and eighty-one, en- 
titled “An act to grant lands to Dakota, Montana, Arizona, Idaho and 
Wyoming for university purposes,” are hereby vested in the states of 
South Dakota, North Dakota, and Montana, respectively, if such states are 
admitted into the union, as provided in this act, to the extent of the full 
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quantity of seventy-two sections to each of said states, and any portion of 
said lands that may not have been selected by either of said territories of 
Dakota or Montana may be selected by the respective states aforesaid ; but 
said act of February eighteenth, eighteen hundred and eighty-one, shall be 
so amended as to provide that none of said lands shall be sold for less 
than ten dollars per acre, and the proceeds shall constitute a permanent 
fund to be safely invested and held by said states severally, and the income 
thereof be used exclusively for university purposes. And such quantity of 
the lands authorized by the fourth section of the act of July seventeenth, 
eighteen hundred and fifty-four, to be reserved for university purposes in 
the territory of Washington, as, together with the lands confirmed to the 
vendees of the territory by the act of March fourteenth, eighteen hundred 
and sixty-four, will make the full quantity of seventy-two entire sections, 
are hereby granted in the like manner to the state of Washington for the 
purpose of a university in said state. None of the lands granted in this 
section shall be sold at less than ten dollars per acre; but said lands may be 
leased in the same manner as provided in section eleven of this act. The 
schools, colleges and universities provided for in this act shall forever 
remain under the exclusive control of the said states, respectively, and no 
part of the proceeds arising from the sale or disposal of any lands herein 
eranted for educational purposes shall be used for the support of any 
sectarian or denominational school, college or university. The section of 
land granted by the act of June sixteenth, eighteen hundred and eighty, to 
the territory of Dakota, for an asylum for the insane shall, upon admission 
of the said state of South Dakota into the Union, become the property of 
said state. 


Disposition of School Land Grant Funds 


Art. XI, See. 12 of the state constitution 
providing that funds of state institutions 
of learning shall be devoted to “mainte- 
nance” and “perpetuation” of respective 
institutions, and sections 11, 14 and 17 
of the enabling act, held not to prohibit 
use for erection of normal school buildings 
of income from land grant for state 
normal schools, nor limit such use to pay- 
ment of ordinary operating expenses, State 
ex rel. Blume v. State Board of Education, 
97 M 371, 34 P 2d 515. 


“University Purposes” Includes Pledg- 


est derived from land grant fund of Uni- 
versity as security for repayment of loan 
made to it for erection of a journalism 
building under Ch. 133, L. 1935 (omitted), 
the term “university purposes” including 
necessary buildings. State ex rel. Wilson 
v. State Board of Education, 102 M 165, 
172, 56 P 2d 1079. 

Board of Education may pledge portion 
of income from University land grant to 
repay bonds issued for erection of chem- 
istry and pharmacy building at State 
University. State ex rel. Dragstedt v. 
State Board of Education, 103 M 336, 338, 
62 P 2d 330. 


ing Funds to Erect Building at University 


Held, that the State Board of Education 
had the power to pledge income and inter- 


§ 15. That so much of the lands belonging to the United States as have 
been acquired and set apart for the purpose mentioned in “An act appro- 
priating money for the erection of a penitentiary in the territory of Da- 
kota,” approved March second, eighteen hundred and eighty-one, together 
with the buildings thereon, be, and the same is hereby granted, together 
with any unexpended balances of the moneys appropriated therefor by said 
act, to said state of South Dakota for the purposes therein designated; and 
the states of North Dakota and Washington shall, respectively, have like 
grants for the same purpose, and subject to like terms and conditions as 
provided in said act of March second, eighteen hundred and eighty-one, 
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for the territory of Dakota. The penitentiary at Deer Lodge City, Montana, 
and all lands connected therewith and set apart and reserved therefor, are 
hereby granted to the state of Montana. 
Farm Loan Act Not In Conflict in farm mortgages, does not conflict with 
The “primary” plan of the Farm Loan this section of enabling act. State v. Ste- 


Aet, providing for investment by state wart, 53 M 18, 21, 161 P 309. 
board of land commissioners of state funds 


§ 16. That ninety thousand acres of land, to be selected and located as 
provided in section ten of this act, are hereby granted to each of said states, 
except to the state of South Dakota, to which one hundred and twenty 
thousand acres are granted, for the use and support of agricultural 
colleges in said states, as provided in the acts of congress making donations 
of lands for such purpose. 


§17. That in lieu of the grant of land for purposes of internal improve- 
ment made to new states by the eighth section of the act of September 
fourth, eighteen hundred and forty-one, which act is hereby repealed as to 
the states provided for by this act, and in lieu of any claim or demand by 
the said states, or either of them, under the act of September twenty-eight, 
eighteen hundred and fifty, and section twenty-four hundred and seventy- 
nine of the Revised Statutes, making a grant of swamp and overflowed lands 
to certain states, which grant it is hereby declared is not extended to the 
states provided for in this act, and in lieu of any grant of saline lands to 
said states, the following grants of land are hereby made, to-wit: 


To the state of South Dakota: For the school of mines, forty thousand 
acres; for the reform school, forty thousand acres; for the deaf and dumb 
asylum, forty thousand acres; for the agricultural college, forty thousand 
acres; for the university, forty thousand acres; for state normal schools, 
eighty thousand acres; for public buildings at the capital of said state, 
fifty thousand acres, and for such other educational and charitable purposes 
as the legislature of said state may determine, one hundred and seventy 
thousand acres; in all five hundred thousand acres. 


To the state of North Dakota: A like quantity of land as is in this 
section granted to the state of South Dakota, and to be for like purposes, 
and in like proportion as far as practicable. 


To the state of Montana: For the establishment and maintenance of a 
school of mines, one hundred thousand acres; for state normal schools, one 
hundred thousand acres; for agricultural colleges, in addition to the grant 
hereinbefore made for that purpose, fifty thousand acres; for the establish- 
ment of a state reform school, fifty thousand acres; for the establishment 
of a deaf and dumb asylum, fifty thousand acres; for public buildings at 
the capital of the state, in addition to the grant hereinbefore made for that 
purpose, one hundred and fifty thousand acres. 


To the state of Washington: For the establishment and maintenance of 
a scientific school, one hundred thousand acres; for state normal schools, 
one hundred thousand acres; for public buildings at the state capital, in 
addition to the grant hereinbefore made for that purpose, one hundred 
thousand acres; for state charitable, educational, penal, and reformatory 
institutions, two hundred thousand acres. 
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That the states provided for in this act shall not be entitled to any 
further or other grants of land for any purpose than as expressly provided 
in this act. And the lands granted by this section shall be held, appropriated, 
and disposed of exclusively for the purposes herein mentioned, in such 
manner as the legislatures of the respective states may severally provide. 


School Lands and Funds Devoted to 
Maintenance and Perpetuation 


Held, that Ch. 3, L. 1905 (page 3), au- 
thorizing the state board of land commis- 
sioners to issue and sell bonds, the pro- 
ceeds to be applied to the erection, furnish- 
ing and equipment of an addition to the 
State Normal School at Dillon, and pledg- 
ing as security, for the payment of the 
principal and interest on such bonds, funds 
realized from the sale and leasing of the 
lands granted by the U. S. under this sec- 
tion of the enabling act (100,000 acres for 
State Normal School purposes) and licenses 
received from permits to cut timber there- 
on, is void because in violation of section 
12, Art. XI, of the state constitution pro- 
viding that only the interest from invest- 
ments of such funds together with the 
rents from leased lands shall be so used. 
State ex rel. Haire v. Rice 33 M 365, 392, 
83 P 874; 27 8. Ct. 281; 204 U.S. 291, 
51 L. Ed. 490. 

Art. XI, See. 12 of the state constitution 
providing that funds of state institutions 
of learning shall be devoted to “main- 
tenance” and “perpetuation” of respective 
institutions, and sections 11, 14 and 17 of 
the enabling act, held not to prohibit use, 
for erection of normal school buildings, of 
ineome from land grant for state normal 
schools, nor limit such use to payment of 


ordinary operating expenses. State ex rel. 
Blume v. State Board of Education, 97 M 
371, 34 P 2d 515. 


Farm Loan Act Not In Conflict 


The “primary” plan of the Farm Loan 
Act, providing for investment by state 
board of land commissioners of state funds 
in farm mortgages, does not conflict with 
this section of enabling act. State v. Ste- 
wart, 53 M 18, 21, 161 P 309. 


Veterans and Pioneers Memorial Build- 
ing a Public Building 

Chapter 79, laws of 1941 (repealed), pro- 
viding for sale of bonds for erection of 
Montana Veterans and Pioneers Memorial 
Building and payable in part from income 
of capitol building land grant held not to 
violate sections 12 and 17 of enabling act 
since proposed building will be useful and 
beneficial to the executive and legislative 
departments and is intended for housing 
of Historical Society a department of the 
state government. Willett v. State Board 
of Examiners et al., 112 M 317, 323, 115 P 
2d 287. 


References 


State ex rel. Wilson v. State Board of 
Education, 102 M 165, 174, 56 P 2d 1079. 


§ 18. That all mineral lands shall be exempted from the grants made by 
this act. But if sections sixteen and thirty-six, or any subdivision or portion 
of any smallest subdivision thereof in any township shall be found by the 
department of the interior to be mineral lands, said states are hereby 
authorized and empowered to select, in legal subdivisions, an equal quantity 
of other unappropriated lands in said states, in lieu thereof, for the use 
and benefit of the common schools of said states. 


§ 19. That all lands granted in quantity or as indemnity by this act 
shall be selected, under the direction of the secretary of the interior, from 
the surveyed, unreserved, and unappropriated public lands of the United 
States within the limits of the respective states entitled thereto. And there 
shall be deducted from the number of acres of land donated by this act 
for specific objects to said states the number of acres in each heretofore 
donated by congress to said territories for similar objects. 


§ 20. That the sum of twenty thousand dollars, or so much thereof as 
may be necessary, is hereby appropriated, out of any money in the treasury 
not otherwise appropriated, to each of said territories for defraying the 
expenses of the said conventions, except to Dakota, for which the sum of 
forty thousand dollars is so appropriated, twenty thousand dollars each for 
South Dakota and North Dakota, and for the payment of the members 
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thereof, under the same rules and regulations and at the same rates as 
are now provided by law for the payment of the territorial legislatures. 
Any money hereby appropriated not necessary for such purpose shall be 
covered into the treasury of the United States. © 


§ 21. That each of said states, when admitted as aforesaid, shall consti- 
tute one judicial district, the names thereof to be the same as the names 
of the states, respectively; and the circuit and district courts, therefor 
shall be held at the capital of such state for the time being, and each of said 
districts shall, for judicial purposes, until otherwise provided, be attached 
to the eighth judicial circuit, except Washington and Montana, which shall 
be attached to the ninth judicial circuit. There shall be appointed for each 
of said districts one district judge, one United States attorney, and one 
United States marshal. The judge of each of said districts shall receive 
a yearly salary of three thousand five hundred dollars, payable in four 
equal installments, on the first days of January, April, July, and: October 
of each year, and shall reside in the district... There shall be appointed 
clerks of said courts in each district, who shall’ keep their offices at the 
capital of said state; the regular term of said’ courts shall be held in ‘each 
district at the place aforesaid, on the first Monday in April and the first 
Monday in November of each year, and only one. grand jury and one petit 
jury shall be summoned in both said circuit and district. courts. The cireuit 
and district courts for each of said districts, and the judges thereof, respec- 
tively, shall possess the same powers and jurisdiction,.and perform the same 
duties required to be performed by the other circuit and district courts and 
judges of the United States, and shall be: governed by the same laws and 
regulations. The marshal, district attorney, and clerks of the circuit and 
district court of each of said districts, and all other officers and persons 
performing duties in the administration of justice therein, shall severally 
possess the powers and perform the duties lawfully possessed and required 
to be performed by similar officers in other districts of the United States; 
and shall, for the services they may perform, receive the fees and compensa- 
tion allowed by law to other similar officers and persons Soap aa: similar 
duties in the state of Nebraska. . iit 


§ 22. That all cases of. appeal. or writ of error Hevatetere prosecuted and 
now pending in the supreme court of the United States upon any record 
from the supreme court of either of the territories mentioned in this act, 
or that may hereafter lawfully be prosecuted upon any record from eaiee 
of said courts may be heard and determined by said supreme court of the 
United States. And the mandate of execution or of further proceedings 
shall be directed by the supreme court of the United States to the circuit 
or district court hereby established within the state succeeding the territory 
from which such record is or may be pending, or to the supreme court of 
such state, as the nature of the case may require: Provided, That the man- 
date of execution or of further proceedings shall, in cases arising in the 
territory of Dakota, be directed by the supreme court of the United States 
to the circuit or district court of the district of South Dakota, or to the 
supreme court of the state of South Dakota, or to.the circuit or district 
court of the district of North Dakota, or'to the supreme court of the state 
of North Dakota, or to the supreme court of the territory of North Dakota, 
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as the nature of the case may require. And each of the circuit, district and 
state courts, herein named, shall, respectively, be the successor of the 
supreme court of the territory, as to all such cases arising within the limits 
embraced within the jurisdiction of such courts, respectively, with full 
power to proceed with the same, and award mesne or final process therein ; 
and that from all judgments and decrees of the supreme court of either of 
the territories mentioned in this act, in any case arising within the limits 
of any of the proposed states prior to admission, the parties to such judg- 
ment shall have the same right to prosecute appeals and writs of error 
to the supreme court of the United States as they shall have had by law 
prior to the admission of said state into the Union. 


§ 23. That in respect to all cases, proceedings and matters now pending 
in the supreme or district courts of either of the territories mentioned in 
this act at the time of the admission into the Union of either of the states 
mentioned in this act, and arising within the limits of any such state, 
whereof the circuit or district courts by this act established might have 
had jurisdiction under the laws of the United States had such courts 
existed at the time of the commencement of such cases, the said circuit and 
district courts, respectively, shall be the successors of said supreme and dis- 
trict courts of said territory; and in respect to all other cases, proceedings 
and matters pending in the supreme or district courts of any of the terri- 
tories mentioned in this act at the time of the admission of such territory 
into the Union, arising within the limits of said proposed state, the courts 
established by such state shall, respectively, be the successors of said su- 
preme and district territorial courts; and all the files, records, indictments 
and proceedings relating to any such eases, shall be transferred to such 
circuit, district and state courts, respectively, and the same shall be 
proceeded with therein in due course of law; but no writ, action, indictment, 
cause or proceeding now pending, or that prior to the admission of any 
of the states mentioned in this act, shall be pending in any territorial 
court in any of the territories mentioned in this act, shall abate by the 
admission of any such state into the Union, but the same shall be transferred 
and proceeded with in the proper United States circuit, district or state 
court, as the case may be; Provided, however, That in all civil actions, causes 
and proceedings, in which the United States is not a party, transfer shall 
not be made to the circuit and district courts of the United States, except 
upon written request of one of the parties to such action or proceeding 
filed in the proper court; and in the absence of such request such cases 
shall be proceeded with in the proper state courts. 


§ 24. That the constitutional conventions may, by ordinance, provide 
for the election of officers for full state governments, including members 
of the legislatures and representatives in the fifty-first congress; but said 
state governments shall remain in abeyance until the states shall be ad- 
mitted into the Union, respectively, as provided by this act. In case the 
constitution of any of said proposed states shall be ratified by the people, 
but not otherwise, the legislature thereof may assemble, organize, and elect 
two senators of the United States; and the governor and secretary of state 
of such proposed state shall certify the election of the senators and repre- 
sentatives in the manner required by law; and when such state is admitted 
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into the Union, the senators and representatives shall be entitled to be ad- 
mitted to seats in congress, and to all the rights and. privileges of senators 
and representatives of other states in the congress of the United States; 
and the officers of the state governments formed in pursuance of ad 
constitution, as provided by the constitutional conventions, shall proceed to 
exercise all the functions of such state officers; and all laws in force made 
by said territories, at the time of their admission into the Union, shall be in 
force in said states, except as modified or changed pa this act or by the 
constitutions of the epee respectively. 


§ 25. That all acts or parts of acts in conflict with the provisions of 
this act, whether passed by the legislatures of said territories or by congress, 
are hereby repealed. [Approved February 22, 1889, 25 Stat. 676.] 

NOTE.—Section 11 is given as amended References 


by an act of congress, approved by the Valley County v. Thomas, 109 M 345, 
president of the United States, June 25, 378 97 Pp 24 345. 

1938, and accepted by the state of Montana f 

by chapter 8, laws of 1939. ; 
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~ CONSTITUTION 
OF THE 


STATE OF MONTANA 


AS ADOPTED BY THE CONSTITUTIONAL CONVENTION AUGUST 17, 1889; RATIFIED 
BY THE PEOPLE, OCTOBER 1, 1889; STATE ADMITTED, NOVEMBER 8, 1889. 


PREAMBLE 


We, the people of Montana, grateful to Almighty God for the blessings 
of liberty, in order to secure the advantages of a state government, do, in 
accordance with the provisions of the enabling act of congress, approved 
the twenty-second of February, A. D. 1889, ordain and establish this con- 
stitution. | 

Operation and Effect Jacobson v. Massachusetts, 197 U. S. 22, 


The preamble of the constitution is not 49 U. 8. (L. Ed.) 643; U. S. v. Boyer, 85 
the source of any ‘substantive power. Fed. 430. 


ARTICLE I 
BOUNDARIES 


Section 1. The boundaries of the state of Montana shall be as follows, 
to-wit: Beginning at a point formed by the intersection of the twenty- 
seventh degree of longitude west from Washington with the forty-fifth degree 
of north latitude, thence due west on the forty-fifth degree of latitude to 
a point formed by its intersection with the thirty-fourth degree of longitude 
west from Washington, thence due south along the thirty-fourth degree of 
longitude, to a point formed by its intersection with the crest of the Rocky 
mountains, thence following the crest of the Rocky mountains northward to its 
intersection with the Bitter Root mountains; thence northward along the crest 
of the Bitter Root mountains, to its intersection with the thirty-ninth degree 
of longitude west from Washington; thence along the thirty-ninth degree of 
longitude northward to the boundary line of the British Possessions; thence 
eastward along that boundary line to the twenty-seventh degree of longitude 
west from Washington; thence southward along the twenty-seventh degree of 
longitude to the place of beginning. | 


StatesC-12, 13. 49 Am. Jur. 239, States, Territories, and 
59 C.J. States §§ 21-32. Dependencies, §§ 18 et seq. , 
ARTICLE II 


MILITARY RESERVATIONS 


Section 1. Authority is hereby granted to and acknowledged in the United 
States to exercise exclusive legislation, as provided by the constitution of 
the United States, over the military reservations of Fort Assinaboine, Fort 
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Custer, Fort Keogh, Fort Maginnis, Fort Missoula, and Fort Shaw, as now 
established by law, so long as said places remain military reservations, to the 
same extent and with the same effect as if said reservations had been purchased 
by the United States by consent of the legislative assembly of the state of 


Montana ; 


and the legislative assembly is authorized and directed to enact 


any law necessary or proper to give effect to this article. 

_ Provided, that there be and is hereby reserved to the state the right to 
serve all legal process of the state, both civil and criminal, upon persons and 
property found within any of said reservations, in all cases where the United 


States has not exclusive jurisdiction. // 


Operation and Effect 

This section acknowledges absolute sov- 
ereignty in the United States over the 
gpl named or referred to therein. State 

. Tully, 31 M 365, 375, 78 P 760. 


State May Cede Jurisdiction To Federal 
Government Over Other Areas _ 

Rule of “expressio unius est exclusio 
alterius” held not to apply to section 1, 
article II, so as to preclude legislature 
from ceding jurisdiction to federal govern- 
ment over land at Fort Peck damsite. 
State ex rel. Board of County Commis- 
sioners of Valley County v. Bruce et al., 
104 M 500, 510, 69 P 2d 97. 

Id. The word “purchased” in this article 
means acquisition of land by actual pur- 
chase, and act of taking possession thereof 


under option: contracts, whereby the gov- 
ernment became obligated to pay for the 
lands, constituted a purchase within such 
meaning. 


References 


Valley County v. Thomas, 109 M 345. 
3713 9% Ee 2d 345. 


United States¢=3. 

65 C.J. United States § 7. 

04 Am. Jur. 594, United States, §§ 81 
et seq. 

State or municipal regulations as ap- 
plicable to work on military reservations. 
115 ALR 371. 

Domicil or residence of person in the 
armed forces. 148 ALR 1413. 


ARTICLE III 


A DECLARATION OF RIGHTS OF THE PEOPLE OF THE Sin OF MONTANA 


Section 1. 


All political power is vested in and derived from the people; 
all government of right originates with the people; 


is founded upon their 


will only, and is instituted solely for the good of the whole. 


Operation and Effect — 


This guaranty refers as well to the right 
of naming candidates for public office as 
it does to the right of. the electors to vote 
for the candidates at the polls. State ex 
rel. Scharnikow v. Hogan, 24 M 383, 391, 
62 P 583; State ex rel. Metcalf v. Wile- 
man, 49 M 436, 441, 143 P 565; State ex 
rel. Mills v. Stewart, 64 M 453, 461, 210 P 
465. 

Holding that upon the resignation of 
the governor and assumption of his duties 
and powers by the lieutenant-governor no 
vacancy in the office of governor is cre- 
ated is not in violation of section 1, ar- 
ticle ITI, constitution, declaring that all 
political power is vested in and derived 
from the people, as depriving them of the 
right of electing a governor, since they 


Sec. 2. The people of the state 


must be presumed to have known the law 
and to have chosen the lieutenant-gover- 
nor with knowledge that at any time 
during his term he might be called upon to 
discharge the duties of governor for the 
residue of the latter’s term. State ex rel. 
Lamey v. Mitchell, 97 M 252, 260, 34 P 
2d 369. 


References - 

Bignell et al. v. Cummins, 69 M 294, 301, 
222 P 797; State ex rel. Corry v. Cooney 
et al., 70 M 355, 360, 225 P 1007; State 
ex rel. Halloran v. McGrath, 104 M 490, 
498, 67 P 2d 838; Crenshaw vy. Crenshaw, 
Sa ee ee Pied £0 e0Ue. 


. Elections€1 et.seq. 
29 C.J.S. Elections §1 et seq. 


have the sole and .exclusive right of 


governing themselves, as a free, sovereign, and independent:-state, and to alter 
and abolish ‘their constitution and form of government, whenever they may 
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CONSTITUTION OF MONTANA 


deem it necessary to their safety and happiness, provided such change be not 
repugnant to the constitution of the United States. 


References 


Cited or applied in State ex rel. Hay v. 
Alderson, 49 M 387, 414, 142 P 210; Pohl 
vy. Chicago, Milwaukee & St. Paul Ry. Co., 
52 M 572, 576, 160 P 515; Tax Commission 
Case, 68 M 450, 469 et seq., 219 P 817; 
State ex rel. Corry v. Cooney et al., 70 M 
355, 360, 225 P 1007; State ex rel. Halloran 
v. McGrath, 104 M 490, 498, 67 P 2d 838. 


Sec. 3. 


StatesC=1, 4. 

59 C.J. States §§ 1-11. 

11 Am. Jur. 966 et seq., Constitutional 
Law, §§ 245 et seq. 

. Constitutionality of statute regulating 
or imposing tax or license fee upon. news- 
papers or magazines. 35 ALR 7 and 110 
ALR. 327. 


All persons are born equally free, and have certain natural, essential, 


and inalienable rights, among which may be reckoned the right of enjoying 
and defending their lives and liberties, of acquiring, possessing, and protecting 
property, and of seeking and obtaining their safety and happiness in all 


lawful ways. 
Operation and Hffect Generally 


Sections 3 and 27 of this article imply, 
if they do not express, a _ prohibition 
against the power of the legislature to 
enact a law whose effect would be the im- 
pairment of a vested right. Hinds v. Wil- 
cox, 22 M 4, 11, 55 P 355. 

The constitution of this state guaran- 
tees to every one the right to pursue happi- 
ness and to acquire, possess, and protect 
property in all lawful ways, and this pro- 
vision secures the right to peaceable pos- 
session and to free ingress to and egress 
from property. The rights thus secured 
cannot be invaded, unless the public 
health, morals, or safety, or the general 
welfare, requires interference, or the own- 
er is deprived of his rights by due process 
of law. Iverson v. Dilno, 44 M 270, 273, 
bP ear 

On the authority of Hersey v. Neilson, 
47 M 132, and Stange v. Esval, 67 M 301, 
held that section 4482, R. C. M. 1921, 
(since repealed) requiring the contract for 
county printing to be let to a newspaper 
published in the particular county con- 
tinously for a period of one year immedi- 
ately preceding its letting, is not void as 
in violation of the fifth and fourteenth 
amendments to the federal constitution, as 
depriving the county of the right to con- 
tract and granting a person a privilege or 
immunity not granted to another, or of 
section 26, article V of the state constitu- 
tion, prohibiting the enactment of special 
or class legislation, or of sections 3 and 27, 
article III thereof, as denying the county 
the right to contract and depriving it of 
property without due process of law. State 
ex rel. Woare v. Board of Commrs., 70 M 
252, 255, 225 P 389. 

Section 1 of the fourteenth amendment 
to the federal constitution, and sections 3 
and 27 of article III of the constitution 


of Montana, imply, if, indeed, they do not 


express, a prohibition against the power 
of the legislature to enact a law whose ef- 


lord 
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fect would be the impairment of a vested 
right. (Hinds v. Wilcox, 22 M 4, 55 P 
355.) State ex rel. Altop v. City of Bill- 
ings et al., 79 M 25, 45, 255 P 11. 

Neither section 3 nor section 6 of ar- 
ticle III of the constitution in effect pro- 
viding, respectively, that all persons are 
born equally free, have certain inalienable 
rights, ete., and that courts of justice shall 
be open to every person, and a speedy rem- 
edy afforded for every injury to person 
or property, can be said to have any ap- 
plicability in determining whether the leg- 
islature has by statute abrogated the age- 
old common-law doctrine that neither 
spouse has the right to maintain a per- 
sonal tort action against the other. Con- 
ley v. Conley, 92 M 425, 439, 15 P 2d 922. 


Right to Kill Game in Defense of Person 
or Property 


On appeal from a conviction of killing 
an elk out of season, the defense was 
predicated upon Sees. 3, 13 and 29 of this 
article; held, under the facts presented, 
that legal justification may always be 
interposed as a defense by a person 
charged with killing a wild animal con- 
trary to law, and that the general law on 
the right to use force, sec. 64-210, must 
be construed in pari materia with sec. 26- 
307 when found inoperative, otherwise the 
latter section would be unconstitutional as 
denying an inalienable right. Cause was 
reversed and remanded for a new trial. 
State v. Rathbone, 110 M 225, 237, 100 P 
2d 86. 


Statutes Invalid Under This Provision 


The amendment approved February 28, 
1899, to section 93-2829, relating to prop- 
erty held in tenancy in common, impairs 
the vested rights of cotenants whose 
estates were in existence at the time the 
amendment became operative, and is re- 
pugnant to this section and section 27 of 
this article. Butte & Boston Consol. Min. 


CONSTITUTION OF MONTANA 


Co. v. Montana Ore Purchasing Co., 25 M 
41, 68, 63 P 825. 


Statutes Valid Under This Provision 


Nothing in this section invalidates a 
code provision which requires a newspaper, 
after taking a contract for public print- 
ing, to sublet such part of it as it is itself 
unable to perform to some similar enter- 
prise, within the state. Hersey v. Neilson, 
47 M 1382, 146, 131 P 30. 

The statutes authorizing the state in- 
spector of fruit pests to destroy infected 
fruit are valid. Colvill v. Fox, 51 M 72, 
79, 149 P 496. 

Sees. 1113-1132 R.C.M. 1935 (since re- 
pealed) providing for teachers’ pensions, 
is not invalid as in contravention of this 
section. Trumper v. School District No. 
55, 55 M 90, 98, 173 P 946. 

While every person has the right to 
travel upon a public highway and trans- 
port his property thereon, use of it for the 
purpose of carrying on the business of 
motor vehicle transportation is not a vest- 
ed right but a mere privilege or license 
which the legislature may grant or with- 
hold in its discretion, or grant upon such 
conditions as it sees fit to impose; hence 
chapter 154, laws of 1923, (since repealed) 
regulating such business, is not open to the 
constitutional objections that it takes pri- 
vate property for public use without due 
process of law, or denies to the people the 
right of enjoying their property. State v. 
Johnson, 75 M 240, 252, 243 P 1073. 

Held, that section 4 of chapter 154, laws 
of 1923, (since repealed) providing that no 
person shall operate motor vehicles on the 
public highways for compensation without 
first having obtained a license, is not viola- 
tive of this section. Willis v. Buck et al., 
81 M 472, 480, 263 P 982. 

Held, that chapter 48, laws of 1929, 
(since repealed) authorizing the board of 
county high school trustees to rent a school 
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building for public dances is not violative 
of section 3, article ITI, constitution, as 
permitting a branch of the state govern- 
ment to enter into unfair competition with 
a citizen who pays taxes on property used 
for such purposes and, hence, cannot com- 
pete with those in charge of tax-exempt 
property kept up at public expense, the 
section prohibiting the enactment of a law 
which would impair vested rights, but not 
insuring to a person, first in the field, a 
monopoly in any line of business. Young 
v. Board of Trustees et al., 90 M 576, 583 
4 P 2d 725. 


The unfair practices act, secs. 51-101 to 
51-118, held not in conflict with this sec- 
tion; under its police power the state may 
by legislative action adopt whatever eco- 
nomic policy, looking to the curbing of 
unrestrained and harmful competition and 
protecting the public against monopolies, 
may reasonably be deemed to protect the 
public welfare, and the courts are without 
authority to override it. Associated Mer- 
chants of .Montana v. Ormesher, 107 M 
530, 542, 86 P 2d 1031. 
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Constitutional Law€=83(1), 86, 87. 
16 C.J.S. Constitutional Law §§ 201, 202, 
205, 208, 209. 


Sec. 4. The free exercise and enjoyment of religious profession and worship, 


without discrimination, shall forever hereafter be guaranteed, and no person 
shall be denied any civil or political right or privilege on account of his 
opinions concerning religion, but the liberty of conscience hereby secured shall 
not be construed to dispense with oaths or affirmations, excuse acts of licentious- 
ness, by bigamous or polygamous marriage, or otherwise, or justify practices 
inconsistent with the good order, peace, or safety of the state, or opposed 


to the civil authority thereof, or of the United States. 


No person shall be 


required to attend any place of worship or support any ministry, religious 
sect, or denomination, against his consent; nor shall any preference be given 
by law to any religious denomination or mode of worship. 


Operation and Effect 

Held, that section 4, article III of the 
state constitution, guaranteeing the free 
exercise and enjoyment of religious pro- 
fession and worship, is not in conflict with 


rir 


any provision of the federal constitution, 
and that such provision cannot be invoked 
as a protection against legislation enacted 
by chapter 22, laws 1923, prohibiting the 
unlawful possession of peyote (a narcotic), 
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under the claim that the drug was pos- 
sessed for use by members of a church to 
which defendant belonged, for sacramental 
purposes. State v. Big Sheep, 75 M 219, 
238, 243 P 1067. 


References 


-Minersville School. District v. Gobitis, 
108 F 2d 683, 688. 


Constitutional Law@=84. 

16 C.J.S, Constitutional Law § 206. 

11 Am. Jur. 1100, Constitutional Law, 
§ 312. 

Sectarianism in schools. 
141 ALR 1144. Tite 

Effect of, and remedies for, exclusion of 

eligible class or classes of persons from 
jury list in criminal case. 52 ALR 919. 
' Validity and construction of statute or 
ordinance relating to distribution of ad- 
vertising matter. 22 ALR 1484 and 114 
ALR 1446. , 

Power of municipal or school authorities 
to prescribe vaccination or other health 
measure as a condition of school attend- 
ance. 93 ALR 1413. 

Constitutionality, construction, and ap- 
plication of statutes exempting schemes 
for benefit of public, religious, or chari- 
table purposes from statutes or constitu- 


Sec. 5. 


5 ALR 866 and 
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tronal -provisions-. against lotteries or 
gambling. 103 ALR 875. 

Validity of provision in respect of racial 
or religious differences, in zoning ordinance 
or regulation which is not confined to that 
matter but embraces, or is part of, a 
broader zoning plan. 126 ALR 638. 

Power: of legislature or school author- 

ities to prescribe and enforce oath of al- 
legiance, salute to flag, or other ritual of 
a patriotic character. 127 ALR 1502 and 
141 ALR 1030. 
_ Validity of statutory or municipal regu- 
lation of soliciting of alms or contributions 
for charitable, religious, or individual pur- 
poses. 128 ALR 1361. 

Discrimination. because of race, color, 
or ereed in respect of appointment, duties, 
compensation, etc., of schoolteachers or 
other public officers or employees. 130 ALR 
1512. 

Use ‘of streets or parks for religious 
purposes. 133 ALR 1402. 

Validity, construction, and application 
of statutes or regulations concerning rec- 
reational or social activities of pupils of 
public schools. 134 ALR 1274. 

’ Constitutional guaranty of freedom of 
religion as applied to. license taxes or 
regulations. 146 ALR 109. 


All elections shall be free and open, and no power, civil or military, 


shall at any time interfere to prevent the free exercise of the right of suffrage. 


Operation and Effect 


Where an act of the legislature provid- 
ed for not less than two nor more than 
five polling places in school districts of 
thé first class, and it appeared that the fa- 
cilities were somewhat inadequate to ac- 
commodate those who wished to vote, but 
it further appeared that those who were 
not able to vote did not attempt to do so 
until the latter part of the day, the law 
was not in conflict with this section. State 
ex rel. Bray v. Long, 21 M 26, 34, 52 P 645. 

Under the rule that a statute which de- 
nies to the elector of the state, or any part 
of it, the right to nominate candidates for 
public office is void as violative of this 
section and section 26 of this article, chap- 
ter 113, laws of 1909, (omitted) providing 
for nonpartisan nomination to judicial 
office, by petition, is invalid because in- 


Sec. 6. 


1, 97 M 358, 363, 34 P 2a 522; 


capable of being made to operate uniformly 
throughout the state, in that it fails to 
provide any means by which a candidate 
for judicial office may be nominated in a 
newly created municipality, or for a newly 
created judicial office, or for judicial office 
in a district the boundaries of which have 
been changed since the last election, or 
may be changed hereafter. State ex rel. 
Holliday v. O’Leary, 43 M 157, 164, 115 
P 204. 


References 


State ex rel. Fisher v. School Dist. No. 
Maddox v. 
Board of State Canvassers, 116 M 217, 225, 
149 P 2d 112. 

Eleetions@>7. 

29 C.J.S. Elections § 6. 


Courts of justice shall be open to every person, and a speedy 


remedy afforded for every injury of person, property, or character; and that 
right and justice shall be administered without sale, denial, or delay. 


Defendant Convicted of Crime Unable 
to Pay for Transcript 

Where a defendant convicted of crime is 
unable to meet the expense incident to 


procuring a transcript of the evidence to 


enable him to present his appeal to the 
supreme court for review, it is the duty of 
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the court to order the county to pay there- 
for, under sec. 93-1904, evidently enacted 
to carry out the command of this consti- 
tutional provision. State ex rel. Parmenter 
v. District Court, 111 M 453, 454, 110 P 
2d 971. 
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Means Actionable Injuries 


This provision, addressed to the courts, 
means no more than that the courts must 
be accessible to all persons alike and af- 
ford a speedy remedy for such injuries as 
the law recognizes as actionable. Stewart 


v. Standard Publishing Co., 102 M 43, 49, 


55 P 2d 694. 


Operation and Effect in General 


Maintenance of a wife may be enforced 
by the district courts of this state, in the 
exercise of their equity jurisdiction, by 
decreeing proper relief in an _ action 
brought by the wife against her husband, 
independently of an action for divorce, 
where it is shown that he without just 
cause abandoned her, or by his cruelty or 
other improper conduct has given her cause 
for living separate and apart from him, 
and she is without means of support and 
he is able to maintain her. Edgerton v. 
Edgerton, 12 M 122, 145, 29 P 966. 


The courts of the state are open to af- 
ford a remedy for such an injury as might 
be suffered by the holder of a valid sub- 
sisting mining claim through another per- 
son’s proceeding to obtain patent to the 
same ground. Poore v. Kaufman, 44 M 
248, 257, 119 P 785. 


The provisions of this section, as well as 
the section of the code defining a nuisance, 
may be invoked for the protection of a 
person whose business is interfered with 
by reason of aggressive manifestations by 
crowds in the alleged interest of organized 
labor. Iverson v. Dilno, 44 M 270, 273, 
1198 1) (19. 


A district judge cannot, by his own 
wrongful conduct, deny to a litigant the 
right to be heard in a court established 
for the purpose of administering judicial 
remedies. Stephens v. Nacey, 47 M 479, 
482, 133 P 361. 

The provisions of the fourteenth amend- 
ment to the constitution of the United 
States, and of sections 6 and 7 of article 
III of the state constitution, to the effect 
that no person may be deprived of his 
liberty without due process of law, have 
no application to the case of one detained 
in quarantine because affected with a dan- 
gerous communicable disease. In re Ca- 
selli, 62 M 201, 203, 204 P 364. 


Neither section 3 nor section 6 of ar- 
ticle III of the constitution in effect pro- 
viding, respectively, that all persons are 
born equally free, have certain inalienable 
rights, etc., and that courts of justice shall 
be open to every person, and a speedy 
remedy afforded for every injury to per- 


son or property, can be said to have any 


applicability in determining whether the 
legislature has by statute abrogated the 
age-old common-law doctrine that neither 
spouse has the right to maintain a per- 
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sonal tort action against the other. Con- 
ley v. Conley, 92 M 425, 439, 15 P 2d 922. 


Inconvenience or loss to prospective 
jurors, or lack of adequate travel, hotel or 
eating facilities for them constitutes no 
excuse for depriving a litigant of his con- 
stitutional right to prompt disposition of 
his litigation. State ex rel. Carlin v. Dis- 
trict Court, _. M __, 164 P 2d 155, 157. 


Scope of Provision 


This section is addressed exclusively to 
the courts. The courts are its sole subject- 
matter, and it relates directly to the duties 
of the judicial department of the govern- 
ment. It means no more or less than that 
under the provisions of the constitution 
and laws constituting them, the courts 
must be accessible to all persons alike, 
without discrimination, at the time or 
times and the place or places appointed 
for their sitting, and afford a speedy rem- 
edy for every wrong recognized by law as 
being remediable in a court. The term 
“injury,” as therein used, means such an 
injury as the law recognizes or declares to 
be actionable. Shea v. North-Butte Min. 
Co., 55 M 522, 533, 179 P 499. 


Statutes Valid Under This Provision 


The act approved March 14, 1889, pro- 
viding that in actions for the foreclosure 
of mechanics’ liens, the owner of the prop- 
erty subject to the lien shall pay as costs 
a reasonable attorney’s fee, is not uncon- 
stitutional as being repugnant to this sec- 
tion. Wortman v. Kleinschmidt, 12 M 316, 
331, 30 P 280. But see Mills v. Olson, 43 M 
129, 139, 115 P 33. See, also, Doty v. 
Reece, 53 M 404, 410, 164 P 512. 


The act approved December 10, 1903, au- 
thorizing each party to disqualify five dis- 
trict judges by filing an affidavit of prej- 
udice, does not violate this section. State 
ex rel. Anaconda Copper Min. Co. v. Clan- 
ey, 30 M 529, 543, 77 P 312. 


Sections 94-1467 and 94-1468 of the Cor- 
rupt Practices Act, awarding the suc- 
cessful party in an election contest attor- 
ney’s fees, etc., are not open to constitu- 
tional objections that they deny to the un- 
successful one the equal protection of the 
laws, grant to the former a special priv- 
ilege not enjoyed by successful litigants in 
other cases, violate the provision that jus- 
tice shall be administered without sale, 
denial, or delay, and constitute an attempt 
to delegate legislative power to the courts. 
Doty v. Reece, 53 M 404, 408, 164 P 542. 


The Workmen’s Compensation Act of 
1915 (92-101 et seq.), is not repugnant to 
this section, as closing access to the courts 
by the injured employee and compelling 
him to seek relief through the industrial 
accident board. Shea v. North-Butte Min. 
Co., 55 M 522, 530, 179 P 499. 
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84-4158 and 84-4161 as applied.to an ac- 
tion to enjoin the issuance of a tax deed 
for irregularities in the tax sale pro- 
ceedings, and not for absolute want of 
power to tax, is not rendered invalid by 
the provision requiring the deposit provid- 
ed for therein, under section 6, article III, 
of the constitution, declaring that courts 
of justice shall be open to every person 
without price. State ex rel. Souders v. 
District Court, 92 M 272, 277,-12-P 2d 852. 

Under the rule that this provision ap- 
plies to such injuries as the law recognizes 
as actionable, held that the argument that 
under. sec. -11-1306 relieving cities and 
towns from liability for injuries sustained 
by fall on icy sidewalk, injured person 
would be deprived of his constitutional 
right to have a remedy if the abutting 
owner be not held liable, is not meritorious. 
Stewart v. Standard Publishing Co., 102 
M 43, 48, 55 P 2d 694. 


Mandamus to Compel District Court to 
Call Jury Term 

Under sections 6 and 23, article III, 
mandamus will lie to compel a district 
court to call a jury and dispose of a case 
even though trial court has determined 
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that the matter is not properly before it 
and refused such actions. State ex rel. 
Carlin v.- District Court et al., _. M ._, 
164 P 2d 155. 

Id. Inconvenience or loss to prospective 
jurors or lack of adequate travel, hotel or 
eating facilities for them, constitutes no 
excuse for depriving a litigant of his con- 
stitutional right to prompt disposition of 
his litigation. oF 
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Constitutional Law€=322, 324, 327, 328. 

16 CJ.S. Constitutional Law §8§ 709, 
Pil ee ek 

11 Am. Jur. 1121 et seq., Constitutional 
Law, 326. 


The people shall be secure in their persons, papers, homes, and 


effects, from unreasonable searches and seizures, and no warrant to search 
any place or seize any person or thing shall issue without describing the 
place to be searched, or the person or thing to be seized, nor without proba- 
ble cause, supported by oath or affirmation, reduced to writing. 


Oath or Affirmation 


The provision that no warrant shall is- 
sue without probable cause, supported by 
oath, prevents arbitrary accusations by re- 
quiring affidavits of truthfulness to facts 
constituting probable cause, avoids false 
issues, and guarantees to the citizen that 
no warrant of seizure of his person can 
lawfully issue except upon such probable 
cause, supported by the oath of some one. 
But, being a formal matter, the support by 
oath or affirmation can be waived, and, if 
the verification can be waived, the illegal- 
ity of a warrant issued upon an unverified 
information can also be waived. State ex 
rel. Nolan v. Brantly, 20'M 173, 178, 50 
P 410. 

A warrant may issue on an information 
filed by the county attorney by leave of 
court on a motion in writing not verified, 
and the information verified on informa- 
tion and belief only. State v. Shafer, 26 
M 11, 15, 66 P 463. 

It is contended that the guaranty con- 
tained in section 7, article III, of the con- 
stitution was violated in this: That the 
information was not verified by the coun- 
ty attorney. The question was determined 
adversely to defendant, and further dis- 
eussion foreclosed by this court, in State 
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v. Clancy, 20 M 498, 52 P 267, and that 
case has been followed and approved in 
State v. Shafer, 26 M 11, 66 P 463, and in 
State v. Martin, 29 M 273, 74 P 725; State 
v. Paine, 61 M 270, 272, 202 P 203. 


Operation and Effect in General 


The requirement of the constitution that 
no warrant shall issue without probable 
cause, reduced to writing, and supported 
by oath or affirmation, is, prima facie, 
satisfied and complied with when an infor- 
mation charging a public offense is filed 
by the county attorney; and such an in- 
formation is, prima facie, the statement 
of probable cause under oath, equally with 
an indictment presented upon the oath 
of grand jurors. State v. Clancy, 20 M 
498, 501, 52 P 267. 

The constitutional guaranty contained 
in this section cannot be disregarded to 
satisfy the idle curiosity of litigants. State 
ex rel. Mendenhall v. District Court, 29 M 
363, 368, 74 P 1078. 

The provisions of the fourteenth amend- 
ment to the constitution of the United 
States, and of sections 6 and 7 of article 
III of the state constitution, to the effect 
that no person may be deprived of his lib- 
erty without due process of law, have no 
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application to the case of one detained in 
quarantine because affected with a dan- 
gerous communicable disease. In re Ca- 
selli, 62 M 201, 203, 204 P 364. 


Probable Cause 
The proper construction of the words 


“probable cause,” as used in this section,. 


may be facts embodied in a complaint 
which charges the offense upon informa- 
tion and belief. State v. McCaffery, 16 M 
33, 38, 40 P 63; State v. Shafer, 26 M 11, 
16, 66 P 463. . 

To warrant the issuance of a seareh 
warrant under the liquor law it must ap- 
pear to the magistrate that probable cause 
for its issuance exists, and to that end. the 
complaint or affidavit, must set forth the 
facts which show probable cause; the show- 
ing, however, need not be sufficient to 
justify a conviction, the law being satis- 
fied if by legal evidence direct or cir- 
cumstantial, it be made to appear that the 
law is being violated. State v. Gardner, 
74 M 377, 380, 240 P 984. 

Id. “Probable cause” in the sense it 
is employed in section 7, article III of the 
state constitution and in the liquor law 
with relation to the issuance of search 
warrants, is knowledge of facts, actual or 
apparent, strong enough to justify a rea- 
sonable man in the belief that he has 
lawful grounds for believing. that the law 
is being violated. 


“ 


Regulatory Laws—Due Process 


Sec. 66-404 and other provisions of an 
act licensing barber business, which ex- 
empted from license requirement barbers 
_ practicing in the state on the effective date 

of the act, but did not exempt those 
practicing in other states, held not viola- 
tive of the equal protection clause of the 
14th amendment nor of the due process 
clause of federal and state constitutions. 
State v. Bays, 100 M 125, 129, 47 P 2d 50. 


Search Warrants 


" Because a search warrant is a process 
subject to much abuse, it has in this coun- 
try generally been limited in its use by 
constitutional restrictions. State ex rel. 
Streit v. Justice Court, 45 M 375, 382, 123 
P 405. . 

Held, on application for writ of prohi- 
bition, that a complaint filed in the dis- 
trict court, under the prohibition enforce- 
ment act (chap. 143, laws of 1917), (since 
repealed) stating, in the form of a con- 
clusion, that affiant “has probable cause to 
believe and does believe” that on a given 
day intoxicating liquors were being un- 
lawfully possessed, kept, etc., on certain 
premises, was insufficient to give the dis- 
trict court or judge jurisdiction to issue 
a search warrant, that the warrant issued 
in pursuance thereof was violative of the 
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inhibition contained in section 7, article 
III, of the state constitution, against un- 
reasonable searches and seizures, and that 
the. proceeding based thereon was void ab 
initio. State ex rel. Samlin v. District 
Court, 59 M 600, 605 et seq., 198 P 362. 


Statutes Held Valid Under This Provi- 
sion. 


Held, that chapter 116, laws of 1923, 
(since repealed) -conferring jurisdiction 
upon justices’ courts to issue search war- 
rants in liquor cases is not rendered in- 
valid as in contravention of section 7, 
article III, of the constitution by the 
erroneous use of the word “partially” in- 
stead of “particularly” in providing that 
the complainant in his affidavit shall 
“partially” describe the premises to be 
searched. State v. District Court et al. 
71 M.570;°573, ‘230 P1089. 


b] 


Unreasonable Searches and Seizures 


The legislature, by section 93-8301, pro- 
viding that any court in which an ac- 
tion is pending may order either party to 
give to the other an inspection of any 
document in his possession containing evi- 
dence relating to the merits of the action 
or defense, has given a construction to this 
section defining the circumstances under 
which the inspection of the private papers 
and documents of one party in an action 
by another will not be deemed an unrea- 
sonable search. State ex rel. Boston & 
Montana Ete. Co. v. District Court, 27 M 
441, 445, 71 P 602. 


Evidence obtained by the taking of the 
shoes of defendant, charged with murder, 
whether with or without his consent, and 
comparing them with footprints leading 
from the place of the crime, is admissible, 
and its use does not deprive him of the 
constitutional guaranty prohibiting unrea- 


sonable searches and seizures. State v. 
Fuller, 34 M 12, 18, 85 P 369. 
The guaranty against unreasonable 


searches and seizures embodied in section 
7, article III, of the state constitution ap- 
plies to all invasions by the state govern- 
ment or any of its employees, of the sanc- 
tity of the home of the citizen, his per- 
sonal security, personal liberty and private 
property where there is no probable cause 
to believe that his rights in this behalf 
have been forfeited by his own criminal 
conduct. State ex rel. Samlin v. District 
Court, 59 M 600, 605 et seq., 198 P 362. 


The protection granted by this section 
of the state constitution against unrea- 
sonable searches and seizures reaches all 
alike, whether accused of crime or not, and 
the duty of enforcing it is obligatory upon 
all entrusted with the enforcement of the 
law. State ex rel. King v. District Court 
et al.,.70 M 191, 195, 224 P 862; State ex 
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rel. Thibodeau v. District Court, 70 M 
202, 209, 224 P 866. 

The constitutional provision, both fed- 
eral and. state, against unreasonable 
searches and seizures applies to a person 
and his baggage and personal belongings, 
and to the search of a person unlawfully 
arrested and the seizure of his belongings. 
State ex rel. Sadler v. District Court et al., 
70 M 878, 385, 225 P 1000. 

Id. Any search and seizure which is un- 
lawful is unreasonable. 

Where a sheriff is in the possession of 
such knowledge from the employment of 
his own senses or from information ac- 
tually imparted to him by other credible 
persons to cause him in good faith, acting 
within reasonable discretion, to believe 
that the liquor law was being violated in 
his presence, he may make seizure and 
arrest the offender and in doing so, with- 
out a warrant, he does not violate any 
constitutional rights of such person. State 
ex rel. Brown v. District Court, 72 M 213, 
216, 232 P 201. 

The constitutional guaranty (art. III, 
sec. 7), against unreasonable searches and 
seizures extends only to one’s person, pa- 
pers, home and effects; hence defendant’s 
contention that trespass by an officer up- 
on his land so near to an outbuilding in 
which a still was being operated as to ob- 
serve it in operation violated his consti- 
tutional right has no merit, the guaranty 
not covering his field (or the roadway). 
State v. Ladue, 73 M 535, 539, 237 P 495. 

The constitutional guaranty against un- 
reasonable searches and seizures extends 
only to persons, their papers, homes and 
effects, not to open fields; hence where a 
search warrant had been issued in a prose- 
cution for cattle stealing, and hides of 
slaughtered cattle were found in an open 
field of defendant, motion to suppress the 
evidences secured on the ground that the 
premises on which they had been found 
were not described in the warrant was 
properly overruled. State v. Arnold, 84 
M 348, 358, 275 P 757. 

A compulsory production of private 
books and papers by means of a subpoena 
duces tecum constitutes a violation of this 
provision unless the books and documents 
have first been shown to be material or 
relevant to the issues in a cause and the 
court is: apprised of the nature of the 
action and the necessity for their pro- 
duction. In the instant case where peti- 
tioner made no request or showing, the 
order held violative of this provision on 
application for writ of certiorari. State 
ex rel. Smith v. District Court, 112 M 506, 
508, 118 P 2d 141. 


On application for writ of certiorari to 
annul order of district court for perpetu- 
ation of testimony and requiring prospec- 
tive defendant to produce all books and 
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records pertaining to an alleged account 
over a period of over twenty-four years, 
held: the procedure was a “fishing expedi- 
tion” and violated relator’s constitutional 
right against unlawful search and seizure 
of his papers and personal effects and the 
court’s order therefor was in excess of 
jurisdiction. State ex rel. Pitcher v. Dis- 
strict Court et al., 114 M 128, 139, 133 P 
2d 350. 


When Rights May Be Waived 


The protection afforded by this section 
is waived in a criminal case, unless the de- 
fendant objects at the trial; hence, where 
an information charging a person with the 
commission of an offense was not verified, 
but the defendant entered a plea of not 
guilty and was convicted of murder in 
the second degree, he thereby waived the 
right to object upon that ground. State 
ex rel. Nolan v. Brantly, 20 M 173, 176, 
50 P 410. 

Held, that one charged with a violation 
of the liquor laws who wishes evidence 
obtained through an illegal search and 
seizure suppressed must protect himself by 
timely action, and that objection to such 
evidence on the ground that it had been 
secured through a violation of his consti- 
tutional rights, made for the first time 
at the trial, though defendant for prac- 
tically a year knew that without such evi- 
dence, the state could not make out even 
a prima facie case against him, was not 
timely. State v. Gotta, 71 M 288, 289, 
229 P 405. 


When State and When Federal Constitu- 
tion Applicable : 

The provisions of the federal and state 
constitutions relative to unreasonable 
searches and seizures being but limitations 
upon the powers of the respective govern- 
ments, either government is responsible 
only for the wrongful acts or omissions of 
its own officers; hence where one charged 
with the violation of the liquor law com- 
plains of illegal acts done by federal en- 
forcement officers under a federal search 
warrant over whom the state has no con- 
trol, his rights are determinable by a ref- 
erence to section 7, article III of the state 
constitution, and not under the provisions 
of the fourth amendment to the United 
States constitution. State v. Gardner, 77 
M 8, 18, 249 P 574, 

As the provisions of the federal consti- 
tution against unreasonable searches and 
seizures has no application to state offi- 
cers, so that of the state constitution can- 
not be invoked against independent ac- 
tion by federal officers or private per- 
sons; hence where, after the constitutional 
rights of a person charged with illegal 
possession of morphine had been violated 
by federal officers in opening a package 
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sent through the mails containing the drug, 
a sheriff arrested the addressee and seized 
the package on information imparted to 
him by such officers as to its contents, 
but not in co-operation or collusion with 
them, his seizure in that mode did not 
render the package inadmissible in evi- 
dence as made in contravention of the 
section of the state constitution against 
unreasonable searches and seizures, and 
the court in suppressing it committed er- 
ror. State v. District Court et al., 82 M 
515, 519 et seq., 268 P 501. 
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06 C.J. Searches and Seizures § 3 et seq,, 
§ 15 et seq. 

11 Am. Jur. 1106, Constitutional Law, 
§ 315. 

Constitutionality. of statute or ordinance 
authorizing an arrest without a warrant. 
1 ALR 585. 

Constitutional guaranties against un- 
reasonable searches and seizures as applied 
to search for or seizure of intoxicating 
liquor. 3 ALR 1514; 13 ALR 1316; 27 
ALR 709; 39 ALR 811; and 74 ALR 1418. 

Entry and search of premises for pur- 
pose of arresting one without search war- 
rant. 5 ALR 263. 

Right to jury trial in case of seizure 
of property alleged to be illegally used. 
17 ALR 568 and 50 ALR 97. 

Federal Constitution as a limitation upon 
powers.of the state in respect of search 
and seizure. 19 ALR 644. 

Admissibility of evidence obtained by 
unlawful search and seizure. 24 ALR 
1408; 32 ALR 408; 41 ALR 1145; 52 ALR 
477; 88 ALR 348; 134 ALR 819; and 150 
ALR 566. 
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Right of search and seizure incident to 
lawful arrest without a search warrant. 
32 ALR 680; 51 ALR 424; 74 ALR 1387; 
and 82 ALR. 782. 

Injunction against search of premises 
for liquor. 36 ALR 936. 

Necessity of showing warrant upon mak- 


ing arrest under warrant. 40 ALR 62. 


Civil liability for improper issuance of 
search warrant or proceedings thereunder. 
45 ALR 605. 

Rights and protection of innocent per- 
sons where property in which they are in- 
terested is seized because of its illegal use 
in connection with intoxicating liquor. 47 
ALR 1055; 61 ALR 551; 73 ALR 1087; 82 
ALR 607; "and 124 ALR 288. 

Admissibility of evidence obtained by 
government. or other public officer by in- 
tercepting letter or telegraph or telephone 
message. 53 ALR 1485; 66 ALR 397; and 
134 ALR 614. 

Search of automobile without a warrant 
by officers relying on description of per- 
sons suspected of a crime. 60 ALR 299. 

Liability on bond of sheriff or other 
peace officer for unlawful search. 62 ALR 
855, 

Constitutionality of statute providing 
for seizure of property of absent husband 
or parent, for benefit of wife or child. 65 
ALR. 886. 

Issuance of second search warrant ner 
lapse of time for executing first, without 
additional showing of probable cause. 85 
ALR 113. 

Arrest, or search and seizure, without 
warrant on suspicion or information as to 
unlawful possession of weapons. 92 ALR 
490. 


Power of municipal or school authorities 
to prescribe vaccination or other health 
measure as a condition of school attend- 
ance. 93 ALR 1413. 


Validity of particular statutory pro- 
vision or other regulation as to inspection, 
entry, or search of places licensed for 
sale of intoxicating liquors. 116 ALR 
1098. 


Illustrations of distinction, as regards 
search and seizure, between papers or other 
articles which merely furnish evidence of 
crime, and the actual instrumentalities of 
crime. 129 ALR 1296. 


Criminal Beitels ‘é which justice’s courts and municipal and 


other courts, inferior to the district courts, have jurisdiction, shall, in all 
courts inferior to the district court, be prosecuted by complaint. All crim- 
inal actions in the district court, except those on appeal, shall be prose- 
cuted by information, after examination and commitment by a magistrate, 
or after leave granted by the court, or shall be prosecuted by indictment 
without such examination or commitment, or without such leave of the court. 
A grand jury shall consist of seven 1 of whom five must concur to find an 


indictment. 
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A grand jury shall only be drawn and summoned when the district judge 
shall, in his discretion, consider it necessary, and shall so order. 


“Criminal Offenses” Defined 


When prosecuted under the code of civil 
procedure, a contempt of court is not to be 
regarded as a “criminal offense,’ to be 
prosecuted only by complaint, information, 
or indictment, as laid down by this sec- 
tion, but, rather, as a special proceeding 
of a criminal character—in that sense it 
is a public offense, yet it is not one a 
prosecution for which is exclusively con- 
trolled by constitutional limitations ceir- 
cumscribing methods of prosecution of 
strictly criminal offenses. State ex rel. 
Flynn v. District Court, 24 M 33, 35, 60 
P 493; State ex rel. Boston & M. Co. v. 
Clancy, 30 M 193, 198, 76 P 10. 


Filing of Information Without Prelim- 
inary Examination Permissible 


The right of the court to grant leave to 
file an information without previous ex- 
amination by a committing magistrate is 
settled law in this state. It is authorized 
by the constitution, granted by the statute, 
and confirmed by numerous decisions of 
the court. State v. Brett, 16 M 360, 40 
P 873; State v. Spotted Hawk, 22 M 33, 
55 P 1026; State v. Little Whirlwind, 22 
M 425, 56 P 820; State v. Bowser, 21 M 
133, 53 P 179; State v. Martin, 29 M 273, 
74 P 725; State v. Vuckovich, 61 M 480, 
491, 203 P 491; State v. Foot, 100 M 33, 
39, 48 P 2d 1113; State ex rel. Juhl v. Dis- 
trict Court, 107 M 309, 312, 84 P 2d 979. 


Necessity for Grand Jury 


Where defendant was indicted by a 
grand jury of seven persons drawn and 
summoned by order of the district judge, 
it was not required that the order should 
show the necessity therefor, it being pre- 
sumed that the judge considered his action 
necessary. State v. King, 9 M 445, 450, 
24 P 265. 


Not in Violation of Amendment 14 of 
United States Constitution 


The proceeding authorized by this sec- 
tion, allowing prosecution by information 
with leave of court, without preliminary 
examination having been had, is not a 
deprivation of the liberty of the citizen 
without due process of law, and does not 
abridge the privileges and immunities of 
any citizen as guaranteed by the four- 
teenth amendment of the constitution of 
the United States. State v. Brett, 16 M 
360, 366, 40 P 873. 


Not in Violation of the United States 
Constitution Dealing With Privileges and 
Immunities of Citizens ; 

The provision of this section, that prose- 
eutions shall be either by information or 
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indictment, and authorizing the court to 
decide which method shall be pursued in 
each particular case, is not an abridgment 
of the privileges and immunities of citi- 
zens. State v. Little Whirlwind, 22 M 425, 
426, 56 P 820. 


Object of This Provision in the Consti- 
tution 


One of the objects of the constitution 
was to do away, to a great extent, with 
the machinery and expense of a grand 
jury, by substituting therefor prosecution 
by information. It is not necessary, in 
order to vest power in the county attor- 
ney to file an information, that there shall 
be a preliminary examination and com- 
mitment. He may act, after leave has 
been granted by the court, in a case where 
there may not have been any charge or 
information before a committing magis- 
trate. State v. Brett, 16 M 360, 364, 40 
P 873; State v. Bowser, 21 M 133, 135, 53 
Pat79, 

One of the purposes of the convention 
in formulating this section, and the peo- 
ple in adopting it, was to dispense with 
the slow, expensive, and therefore unsatis- 
factory procedure by indictment, and to 
substitute a procedure expeditious and 
inexpensive, to be availed of by the 
prosecuting officers at their discretion, 
subject to control by the court, to guard 
a particular defendant against oppression 
and malice, and prevent abuse of power 
by the county attorney. State v. Brett, 
16 M 360, 365, 40 P 873; State v. Cain, 
16 M 561, 563, 41 P 709; State v. Vinn, 
50 M 27, 34, 144 P 773. 


Operation and Effect in General 


In a prosecution for murder, the sub- 
stantial rights of the accused were not 
prejudiced by the submission of his case 
to the grand jury created by the constitu- 
tion, and the clause of this section relat- 
ing to the number of jurors composing that 
body is not ex post facto. State v. Ah 
Jim, 9 M 167, 173, 23 P 76. 

Under this section, either there must 
have been an examination and commit- 
ment, or leave of court procured, but both 
steps are not required. State v. Brett, 16 
M 360, 364, 40 P 873. 

Prosecutions in the district court may 
be either by information, in cases where 
there has been an examination and com- 
mitment or admission to bail by a magis- 
trate, in which case an order of the court 
is not necessary; or by information filed 
by order of the court upon written motion 
of the county attorney, which may be done 
without such examination. State v. Bow- 
ser, 21 M 133, 134, 53 P 179, 
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An information may be filed with leave 
of court, without a previous commitment 
of accused by a magistrate. An informa- 
tion need not show on its face that it was 
filed with leave of court. State v. Spotted 
Hawk, 22 M 33, 43, 55 P 1026. 

After dismissal of an indictment be- 


cause of substantial defects therein, the . 


district court may, but is not required to, 
submit the case to another grand jury, 
or permit, or order, the county attorney 
to file an information charging the de- 
fendant with the same offense ineffectu- 
ally sought to be charged against him by 
the indictment. State v. Vinn, 50 M 27, 
33, 144 P 773. 


Provisions Self Executing and Provisions 
Not Self Executing 


The clause of this section, relating to 
the prosecution of criminal actions by in- 
formation, did not execute itself, and be- 
fore it could be carried into effect, the 
exercise, jurisdiction, and limitations of 
the procedure, and the rights and plead- 
ings of the state and accused, must be 
defined by the legislative department. 
wtate~v. Ah Jim, 9M 16757172232 P4676; 
State v. Fisher, 79 M 46, 48, 254 P 872. 

The clause of this section relating to the 
grand jury executes itself, and in the ab- 
sence of further legislation, all offenses of 
the grade of felonies, or having their 
origin in the district court, must be in- 
quired into under the provisions of the 
Criminal Practice Act relative to indict- 
ments. State v. Ah Jim, 9 M 167, 173, 23 
P 16. 

The provision of the constitution relat- 
ing to prosecution by information is not 
self-executing, and in the absence of legis- 
lation defining the procedure, a trial and 
conviction upon information is without 
process of law. In re Durbon, 10 M 147, 
148, 25 P 442. 
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injunctions against crime or abatement of 
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ment without indictment. 49 ALR 635, at 
page 646. 


Constitutional or statutory changes af- 
fecting grand jury or substituting infor- 
mation for indictment as an ex post facto 
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Right, under statute or otherwise, to 
waive indictment, information or other 
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indictment as violation of constitutional 
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Validity of legislation directed against 
political, social, or industrial propaganda 
deemed to be of a dangerous tendency. 1 
ALR 336; 20 ALR 1535; and 73 ALR 1494. 


No law shall be passed impairing the freedom of speech; every 


person shall be free to speak, write, or publish whatever he will on any sub- 
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ject, being responsible for all abuse of that liberty; and that in all suits and 


prosecutions for libel, the truth thereof may be given in evidence; 


and the 


jury, under the dtrertion of the court, shall determine the law and the facts. 


Contempt Proceeding Not Violative of 
Provision 


Motion to quash citation of attorney in 
proceeding for contempt of the supreme 
court, asserting that the proceeding was 
violative of respondent’s rights under this 
section and of the first amendment of the 
constitution of the United States, denied. 
State ex rel. Hall v. Niewoehner, 116 M 
437, 449, 155 P 2d 205. 


Freedom of Speech—Scope and Effect 


The constitutional freedom of speech 
mentioned in this section includes the 
right to discuss matters pertaining to 
courts, or the practice therein, which have 
no tendency to affect the merits or re- 
sults of particular cases pending. In re 
Shannon, 11 M 62, 72, 27 P 352. 

While this section of the constitution 
secures the largest liberty to the press, it 
also imposes responsibilities. It is a statute 
of liberty, not of “licentious scandal.” 
The liberty of the press is one thing; the 
“abuse of that liberty” is quite another. 
State ex rel. Haskell v. Faulds, 17 M 140, 
145, 42 P 285. 

The language of this section is not sus- 
ceptible of any other meaning than this: 
That the individual citizen of Montana 
cannot be prevented from speaking, writ- 
ing, or publishing whatever he will on any 
subject; if, however, what he writes or 
publishes constitutes a criminal libel, he 
may be held responsible for the abuse of 
the liberty in a criminal prosecution, or 
if what he speaks, writes, or publishes 
wrongfully infringes the rights of others, 
he may be held responsible for the abuse 
in a civil action for damages. Lindsay & 
Co. v. Montana Federation of Labor, 37 M 
264, 276, 96 P 127. 


Under this section, a court may not en- 
join a labor organization from publishing 
a circular calling upon all laboring men, 
and those in sympathy with organized la- 
bor, not to patronize a certain business 
house, characterized therein as “unfair,” 
even though the persons comprising the 
organization be insolvent, and an abuse 
of the liberty guaranteed by the constitu- 
tion may result in loss for which there 
cannot be any adequate compensation. 
Lindsay & Co. v. Montana Federation of 
Labor, 37 M 264, 276, 96 P 127. See, also, 
Empire Theatre Co, v. Cloke, 53 M 183, 
190, 163 P 107. 


The right of free speech is guaranteed 
by the constitution. It is declared there 
that no law shall be enacted impairing it, 
and that every person shall be free to 
speak, write, or publish whatever he will 


on any subject. At the same time, it 


_ leaves a way open by which everyone who 
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abuses his privilege may be brought to ac- 
count. Kelly v. Independent Publishing 
Co., 45 M 127, 139, 122 P 735. 

The second clause of this section is not 
alone addressed to the legislature, but un- 
der it the courts as well are without au- 
thority to restrain one by injunction from 
publishing what he pleases, though it im- 
poses responsibility for all abuse of that 
liberty. Empire Theatre Co. v. Cloke, 53 
M183, 191, 163 P 107. 


Held, that this section guaranteeing the 
right of free speech, is not intended to 
extend immunity for every use or abuse 
of language, the fundamental idea con- 
veyed by it being penalty for a violation 
of the privilege, not prevention of its 
ssp Tipton v. Sands, 103 M 1, 10, 60 

P 2d 662. 


Immunity Not Extended to Seditious 
Utterances During War 


The immunity granted by this section 
does not extend to seditious utterances 
during time of war, and the Sedition Act 
of the extraordinary session of 1918 is not 
invalid. State v. Kahn, 56 M 108, 117, 
182 P 107. 


Right of Jury to Determine Law. 


The system of practice of this state is 
based upon the theory that it is the prov- 
ince of the jury to determine the facts, 
and that of the court to determine and de- 
clare the law, in all cases, except in prose- 
cutions for libel. The clause of this 
section conferring upon the jury, under the 
direction of the court, the power to “de- 
termine the law and the facts, appears to 
make it plain that the jury have no right 
to determine the law in any other ease. 
“Expressio wunius est exclusio alterius.” 
Murray v. Heinze, 17 M 353, 365, 42 P 
1057, 43 P 714. 


The doctrine that the jury are the judges 
of the law as well as the facts is never 
recognized in this jurisdiction, except, 
possibly, in prosecutions for libel, which 
are regulated by express constitutional 
provision. King vy. Lincoln, 26 M 157, 
EGL 005 os0." | 

While the jury have the power to de- 
termine the law and facts in an action for 
libel, it is the duty of the court to give 
the jury a correct declaration of the legal 
principles involved, and an erroneous in- 
struction to the prejudice of a party is 
eause for reversal. Paxton v. Woodward, 
31 M 195, 216, 78 P 215. See, also, State 
v. Koch, 33 M 490, 501, 85 P 272. 
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Except in prosecutions for libel, wherein 
the jury, “under the direction of the 
court, shall determine the law and the 
facts,” the court shall declare the law, and 
the jury shall determine the facts. Allen 
v. Bear Creek Coal Co., 43 M 269, 289, 115 
P 673. 


In libel cases, since the constitution pro-_ 


vides that in such cases “the jury, under 
the direction of the court, shall determine 
the law and the facts,” the refusal of the 
jury to follow the advice of the court on 
the question of the libelous nature of the 
publication is no ground for granting a 
new trial. Harrington v. Butte Miner Co., 
48 M 550, 554, 139 P 461. 

Notwithstanding the provision of section 
10 of article III of the constitution, that 
in an action for libel the jury shall de- 
termine the law as well as the facts, the 
question whether an alleged libelous com- 
munication is privileged or not is one for 
determination by the trial court as one of 
law, and where it was privileged and there 
was no evidence of malice presented, the 
court properly withdrew the case from the 
jury by granting defendant’s motion for 
nonsuit. Manley v. Harer et al., 82 M 30, 
36, 264 P 937. 

While under this provision the jury in 
libel suits shall determine the law and the 
facts, the function of the trial court and 
jury is not greatly different from what it 
is in other cases; thus it is for the court, 
and not the jury, to pass upon the ad- 
missibility of evidence, upon motions for 
“nonsuit or for a directed verdict, upon 
motions for new trial and’ motions to set 
aside verdicts or vacate judgments, and so 
libel suits, though sui generis, are subject 
to those rules of practice found wise and 
useful in administering justice generally 
in the courts. Griffin v. Opinion Publish- 
ing Co., 114 M 502, 512, 1388 P 2d 580. 


Statutes Held Valid Under This Pro- 
vision 

This section is not violated by section 
94-3540, making the publication of a false 
and grossly inaccurate report of the pro- 
ceedings of any court punishable both as a 
contempt and as a misdemeanor. State ex 
rel. Haskell v. Faulds, 17 M 140, 145, 42 
P. 285, 

As against the contention that pistevieh 
proceedings against the press under sec. 
94-3540, invade the constitutional right of 
freedom of speech, held that while one 
might publish decisions of the court, com- 
ment upon them freely and discuss their 
correctness, it is abuse of liberty of the 
press to destroy public confidence in the 
court and encourage disregard of its orders 


Sec. 11. 


Art. III, § 11 


by false and defamatory publications. In 
re Nelson et al., 103 M 43, 57, 60 P 2d 365. 
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or regulating dissemination of betting odds 
or other gambling information. 47 ALR 
1135. 

Public speaking in street. 62 ALR 404. 

Constitutionality of corrupt practices 
acts. 69 ALR 377. 

Validity of legislation directed against 
political, social, or industrial propaganda 
deemed to be of a dangerous tendency. 
73 ALR 1494. 

Constitutionality and construction of 
statutes relating to charges and attacks on 
candidates of nomination or election to 
public office. 96 ALR 582. 

Validity and construction of statute or 
ordinance relating to distribution of adver- 
tising matter. 114 ALR 1446. 

Duty of secrecy on part of members of, 
or witnesses or other persons present be- 
fore, grand jury. 127 ALR 272. 

Constitutional guaranties of freedom of 
speech and of the press as applied to 
statutes and ordinances providing for 
licensing or otherwise regulating distribu- 
tion of printed matter or solicitation of 
subscriptions therefor. 127 ALR 962. 

Validity of statutory or municipal reg- 
ulation of soliciting of alms or contribu- 
tions for charitable, religious, or indivi- 
dual. purposes. 128 ALR 1361. 

Right of labor union to publicize that 
commodity is nonunion-made, or that com- 
peting commodity is union-made. 131 ALR 
1068. 

Freedom of speech and press as limita- 
tion on power to punish for contempt. 
159 ALR 1379. 


No ex post facto law nor law impairing the obligation of con- 


tracts, or making any irrevocable. grant. of special privileges, franchises, or 
immunities, shall be passed by the legislative assembly. 


Art. II, § 11 


Irrevocable Granting of Special Privi- 
leges, Etc.—Scope and Effect 


Secs. 94-2425 to 94-2428, making it un- 
lawful to record or register, or to aid or 
abet in recording, reporting, or registering 
any bet or wager upon races held without 
the state, and which, among other things, 
allows betting on speed contests held with- 
in race-track or fair-ground enclosures in 
this state, for thirty days in first-class 
counties and fourteen days in other coun- 
ties, is not in contravention of the provi- 
sions of this section prohibiting the ir- 
revocable granting of any special privi- 
leges, franchises, or immunities. State v. 
Rose, 40 M 66, 71, 105 P 82. 


Judgment Is Not a Contract 


A judgment is in the nature of a con- 
tract, but it is not a contract within the 
meaning of this section, and a statute 
changing the rate of interest which a 
judgment shall bear after entry is not un- 
constitutional. Stanford v. Coram, 28 M 
288, 292, 72 P 655. 


Laws Impairing the Obligation of Con- 
tract Invalid—Scope and Effect 


The legislature can no more impair the 
obligation of a contract entered into by 
the state than it can the obligation of a 
contract made between individuals. State 
ex rel. State Sav. Bank v. Barret, 25 M 
112 ESP Gs: P1020: 

A statute which changes the terms of an 
agreement by imposing new conditions, or 
dispensing with those expressed or im- 
plied, is repugnant to the constitution as 
being a law impairing the obligation of a 
contract; and the degree of impairment 
is immaterial. State ex rel. State Sav. 
Bank v. Barret, 25 M 112, 119, 63 P 1030: 

Where a contract was made with refer- 
ence to a certain section of the code, which 
provided that, if certain state warrants to 
be issued in payment of work on the state 
school of mines building could not be paid 
on presentation for lack of money in the 
state school of mines building fund, out 
of which they were to be paid, they should 
bear a certain rate of interest per annum 
from the date of presentation, a subse- 
quent Jaw repealing the section of the code 
in question was void as to such contract, 
as impairing the obligation of the con- 
tract, and the holder was entitled to in- 
terest on the warrants. State ex rel. State 
Sav. Bank v. Barret, 25 M 112, 120, 63 P 
1030. 

The act passed in 1899, page 113, au- 
thorizing the directors of a mining cor- 
poration to sell its property, does not im- 
pair the obligation of contracts, and is 
valid. See, also, Somerville v. St. Louis 
Min. & M. Co., 46 M 268, 275, 127 P 464. - 

Neither can the city insist that its con- 
tract with the railway company is inviol- 
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able, protected by the contract clause of 
the federal constitution or by section 11, 
article III of our state constitution. Speak- 
ing generally, a municipal corporation does 
not stand in a position to assert as against 
the state the benefit of the constitutional 
provision against the impairment of the 
obligation of contracts. While the grant 
of a street railway franchise and its ac- 
ceptance constitute a contract, it is one 
subject to legislative restriction, regula- 
tion and control by the public service 
commission and therefore cannot be 
claimed to be inviolable so as to prevent 
the grantee from discontinuing a part of a 
line of its system in face of a provision in 
the franchise requiring it to operate the 
line for the entire term of the grant, irre- 
spective of the question of loss sustained 
in its operation. City of Helena v. Helena 
Light & Ry. Co., 63 M 108, 118, 207 P 337. 

The liability of directors under section 
15-407, not being founded in contract and 
there being no vested interest in an unen- 
forced penalty, sec. 15-407 taking away 
the right of action against the directors 
of a corporation for incurring debts in 
excess of its subscribed capital stock, held 
not invalid as impairing the obligation 
of contract or interfering with vested 
rights. Continental Oil Co. v. Montana 
C. Co., 63 M 223, 230, 207 P 116. 

Chapter 140, laws of 1927 (since re- 
pealed), held not open to the objection 
that it impairs the obligation of a contract 
in that whereas at the time the contract 
of lease between the operator and the’ 
lessor of oil land the law contemplated 
but one assessment, and that to the opera- 
tor, it imposes part of the tax upon the 
lessor, since a contract between individuals 
does not have the effect of depriving the 
state of its power of taxation. Byrne v. 
Fulton Oil Co., 85 M 329, 337, 278 P 514. 

If a city ordinance can reasonably be 
said to be a proper exercise of the police 
power, it is of no consequence that it af- 
feets property rights or rights based upon 
existing contracts, since such rights must 
yield to the common welfare. City of 
Butte v. Roberts, 94 M 482, 486, 23 P 2d 
243. 


Id. An ordinance requiring taxicab 
drivers to occupy a position by the side 
of their vehicles along the curb line of 
the street fronting a railway station, and 
prohibiting them from soliciting patron- 
age on railway property, held a valid exer- 
cise of the police power as against the ob- 
jections that it was in conflict with the 
due process of law clause of the federal 
and state constitutions, indirectly inter- 
fered with interstate commerce carried on 
partially within the state, and impaired 
the obligations of contracts between the 
operator of the taxicabs and railway com- 
panies. 
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Chapter 88, laws of 1935 (omitted) au- 
thorizing remission of interest and penal- 
ties held not violative of this constitu- 
tional provision. State ex rel. Sparling v. 
Hitsman, 99 M 521, 533, 44 P 2d 747. 

Sec. 93-5820, creating additional exemp- 
tion on automobile of the value of not 
more than $300 in favor of head of a 
family or persons over sixty years of 
age, is invalid under this constitutional 
provision and under art. I, sec. 10 of the 
federal constitution, where the judgment 
on which execution was issued was ob- 
tained on a contract antedating the effec- 
tive date of the section. Rieger v. Wilson, 
102 M 86, 91, 56 P 2d 176. 


Laws Not Violating This Provision 

Secs. 89-101 to 89-141 relating to crea- 
tion of state water conservation board, 
authorizing it to issue bonds or execute 
mortgage or trust deeds in favor of the 
United States, enter into contracts with 
federal government, ete., held not un- 
constitutional as irrevocably granting 
special privileges, franchises or immuni- 
ties under this provision. State ex rel. 
Normile v. Cooney, 100 M 391, 400, 47 
P 2d 637. 

Under the rule that a contract between 
individuals cannot deprive the state of any 
power of taxation otherwise belonging to 
it, held that secs. 2096.1 and 2096.2 R.C.M. 
1935 (since repealed) did not impair the 
obligation of a contract when applied to 
royalty accruing under a contract executed 
before the enactment of said sections. 
Forbes v. Mid-Northern Oil Co., 100 M 10, 
21, 45 P 2d 673. 

Although chapter 85, laws of 1937, 
authorizing issuance by counties of emer- 
gency relief warrants expired by its own 
terms March 15, 1939, a county issuing 
such warrants during the life of the act 
would have authority to make necessary 
levies to pay the warrants after the act 
expired, since legislature will not be said 
to have intended to impair the obligation 
of the county. Kraus v. Riley, 107 M 
116, 121, 80 P 2d 864. . 

Held, in a taxpayer’s suit to recover 
taxes paid under protest, that sec. 16-1904, 
prohibiting consideration of anticipated 
loss of revenue for nonpayment of taxes 
does not offend against this provision as 
impairing obligations of contracts, since 
the budget act, secs. 16-1901 to 16-1911 
contemplates issuance of interest-bearing 
registered warrants under secs. 16-2002 and 
16-2604, up to budget appropriation, if 
there be no money in a fund, which may 
be budgeted for the succeeding year. Great 
Northern Railway Co. v. Phillips County, 
112 M 542, 544, 118 P 2d 754. 


Meaning of Ex Post Facto Laws as 
Prohibited Herein 


Section 11, article III of the constitu- 


Art. III, §11 


tion, in so far as it prohibits the enact- 
ment of ex post facto legislation has ref- 
erence to crimes and not to matters which 
affect private rights retroactively, and as 
to the latter the only inhibition against 
retroactive legislation found therein is that 


_ such legislation must not impair the obli- 
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gation of contract or interfere with vested 
rights. Durocher v. Myers, 84 M 225, 230, 
274 P 1062. 


Retrospective Laws Permissible When 


There is no prohibition in the constitu- 
tion against retrospective legislation other 
than that contained in this section. The 
legislature is therefore untrammeled and 
free, in so far as constitutional provisions 
are concerned, to pass any retrospective 
laws which do not violate the obligations 
of contracts or interfere with any vested 
rights. Bullard v. Smith, 28 M 387, 396, 
72 Po76l: 

While no constitutional barriers, other 
than those stated in this section, exist to 
restrain retroactive legislation in this 
state, and while a certain amount of retro- 
spection is necessarily involved in many 
of our laws, it is nevertheless a funda- 
mental rule of construction that retroac- 
tive effect is not to be given to a statute 
unless commanded by its context, terms, 
or manifest purpose. Falligan v. School 
District, 54 M 177, 179, 169 P 803. 
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Power to require nonassenting creditors 
or bondholders to accept securities of, or 
shares in, new or reorganized corporation. 
28 ALR 1196 and 88 ALR 1238. 

Validity and applicability to existing 
eauses of action not already barred of 
statute enlarging period of limitation. 46 
ALR 1101. 

Constitutionality of statute relating to 
injunctions against crime or abatement of 
nuisance arising from violation of liquor 
law. 49 ALR 635. 

Constitutional or statutory changes af- 
fecting grand jury or substituting infor- 
mation for indictment as an ex post facto 
law. 53 ALR 716. . 

Validity of curative statute impairing 
judgment or rendering it ineffective. 53 
ALR 1134 and 136 ALR 328. 

Effect of statutory change of penalty or 
punishment after conviction. 55 ALR 443. 

Constitutionality and construction of 
statute enhancing penalty for second or 
subsequent offense. 58 ALR 20; 82 ALR 
345; 116 ALR 209; 132 ALR 91; and 139 
ALR 673. 

Constitutionality of statute. restoring 
competency of convicts as witnesses. 63 
ALR 982. 

Constitutionality of statutes providing 
for consolidation or merger of public util- 
ity corporations. 66 ALR 1568. 

Constitutionality of levee and flood con- 
trol acts. 70 ALR 1274. 

Applicability of constitutional or stat- 
utory provisions relating to added liability 
of stockholders to holders of stock issued, 
or stockholders of corporations organized, 
before their enactment. 72 ALR 1252. 

Constitutionality of statutes or ordi- 
nances for taxation of common earriers 
by automobile. 75 ALR 13. 

Constitutionality, construction, and ef- 
fect of statutory or charter provisions 
relating to the sale of all or substantially 
all of the assets of corporation or division 
or distribution of proceeds. 79 ALR 624. 

Subsequent issue of bonds by public 
body as impairing obligation to prior 
creditors. 87 ALR 397. 

Statutes in relation to interest as obnox- 
ious to constitutional provision against 
impairing obligation of contract. 87 ALR 
462. 

Validity of so-called “sales tax.” 89 ALR 
1432; 110 ALR 1485; 117 ALR 846; and 
128 ALR 893. 

Constitutionality of statute permitting 
state to take or use in evidence depositions 
in criminal case. 90 ALR 377. 

Constitutionality of statutes limiting 
hours of labor in private industry. 90 ALR 
814. 

Raising maximum limit of permissible 
municipal indebtedness as impairing obli- 


gation of existing municipal contracts. 90 


ALR 859. 
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Debtor’s exemption statutes as impairing 
obligations of existing contracts. 93 ALR 
177. 

Contract for payment in. gold or silver or 
in gold or silver coin (“gold coin” clauses). 
95 ALR 1383. 

Constitutional provision against impair- 
ing obligation of contract as applicable to 
statutes affecting rights or remedies of 
holders or owners of improvement bonds or 
liens. 97 ALR 911. 

Validity of privilege tax as applied to 
contractor performing contract with Fed- 
eral government. 97 ALR 1257 and 114 
ALR 347, 

Constitutional provision against impair- 
ing obligation of contracts as applied to 
rights or remedies of owners of property 
subject to assessment for local “improve- 
ments.” 100 ALR 164. 

Constitutionality, construction and appli- 
cation of statute permitting release of part 
of property subject to tax liens or special 
assessments. 100 ALR 418. 

Validity, effect, and enforceability of 
provision of bonds, coupons, or other obli- 
gations of municipal ‘or political body or 
of statute or ordinance under which they 
are issued, that they will be accepted in 
payment of taxes. 100 ALR 1339. 

Power of corporation to change obliga- 
tions to stockholders. 105 ALR 1452 and 
117 ALR 1290. 

Constitutionality of statute providing 
for proceedings supplementary to execu- 
tion. 106 ALR 383. 

Statutes affecting mortgagee’s rights 
and remedies in respect of deficiency as 
unconstitutional impairment of obligation 
of contract. 108 ALR 891; 115 ALR 435; 
130 ALR 1482; and 133 ALR 1473. 

Tax exemption as unconstitutionally im- 
pairing public obligations antedating the 
exemption. 109 ALR 817. 

Constitutional prohibition of ex post 
facto laws as applicable to statutes rela- 
ting to joinder of offenses or defendants. 
110 ALR 1308. 

Constitutional provisions against impair- 
ment of obligations of contract as applied 
to sinking funds for retirement of munici- 
pal or public bonds. 115 ALR 220. 


Power to detach land from municipal 
corporations, towns, or villages. 117 ALR 
267. 


Applicability to existing claims of stat- 
ute shortening period for filing claims 
against decedent’s estate; and constitution- 
ality of statute as so applied. 117 ALR 
1208. 


Statutes affecting province of jury in 
criminal case as applicable in prosecutions 
for offense committed prior to its adoption. 
118 ALR 724. 


Selective Training and Service Acts. 129 
ALR 1171; 137 ALR 1183; 140 ALR 1504; 
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141 ALR 1513; 142 ALR 1510; and 143 
ALR 1520. 

Constitutionality of statute changing 
rights of withdrawing members of build- 
ing and loan association. 133 ALR 1493. 

Statute regarding right of surviving 


spouse in estate of deceased spouse as af- 


Art. III, § 14 


fecting contract or waiver in that regard 
executed before passage of the statute. 
137 ALR 1099. 

Validity and construction of war legisla- 
tion in nature of moratory statute. 137 
ALR 1380 and 143 ALR 1518. 


Sec. 12. No person shall be imprisoned for debt except in the manner 
prescribed by law, upon refusal to deliver up his estate for the benefit of 
his creditors, or in cases of tort, where there is strong presumption of fraud. 
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Constitutionality of statute regulating 
time of payment of wages. 12 ALR 612 
and 26 ALR 1396. ° 

Constitutionality of “worthless check” 
act. 23 ALR 459 and 76 ALR 1229. 


Alimony or maintenance as debt within 
constitutional or statutory provisions 
against imprisonment for debt. 30 ALR 
130. 


Constitutionality of statute penalizing 
unsuccessful appeal to courts from action 
of administrative board. 39 ALR 1181. 

Constitutional provision against im- 
prisonment for debt as applicable to non- 
payment of tax, fee, or other obligation to 
government. 40 ALR 77. 

Validity of regulations affecting whole- 
sale produce dealers. 48 ALR 449. 

Constitutionality, construction, and ap- 
plicability of statute making refusal to 
pay for commodities a criminal offense. 
76 ALR 1338. 

Constitutionality of statute providing 
for proceedings supplementary to. execu- 
tion. 106 ALR 383. 

Constitutional provision against im- 
prisonment for debt as applicable in bas- 
tardy proceeding. 118 ALR 1109. 


Sec. 18. The right of any person to keep or bear arms in defense. of 
his own home, person, and property, or in aid of the civil power when thereto 
legally summoned, shall not be called in question, but nothing herein con- 


tained shall be held to permit the carrying of concealed weapons. 


Right to Kill Game in Defense of Per- 
son or Property 
‘On appeal from a conviction of killing 


an elk out of season, the defense was pre- 


dicated upon secs. 3, 13 and 29 of this 
article; held, under the facts presented, 
that legal justification may always be in- 
terposed as a defense by a person charged 
with killing a wild animal contrary to law, 
and that the general law on the right to 
use force, sec. 64-210, must be construed in 
pari materia with sec. 26-307 when found 
inoperative, otherwise the latter section 
would be unconstitutional as denying an 


inalienable right. Cause was reversed and 
remanded for a new trial. State v. Rath- 


‘bone, 110 M 225, 237, 100 P 2d 86. 


References 

Cited or applied in Butte Miners’ Union 
v. City of Butte, 58 M 391, 401, 194 P 
149; State v. Hodge, 84 M 24, 273 P 1049. 


Weapons¢1-3, 6 et seq. 
- 68 C.J. Weapons § 2. 

11 Am. Jur. Constitutional Law, p. 1036, 
§ 277; p. 1104 et seq., § 313. 


Sec. 14. Private property shall not be taken or damaged for public use 
without just compensation having been’ first made to or pea into court for 


the owner. 
Acts Not Violating This Provision 


Sees. 35-101 to 35-141 constituting the 
state housing law do not. violate- this 
section, housing projects being devoted to 
a public use, the grant of right of eminent 
domain to the housing authorities and pro- 
viding just compensation for property 
taken be made to the owners. Rutherford 
v. City of Great Falls, 107 M 512, 517, 
86 P 2d 656, 


Damages Comprehended by This Pro- 
vision 

A landowner is eutitled, under this sec- 
tion, to compensation for damages owing 
to the; grading of a street on which his 
property abuts, in accordance with a grade 
established by a city, notwithstanding the 
fact that such grade is the first one ever 
fixed. Less v. City of Butte, 28 M 27, 33, 
72 P 140. 


c@1 
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Id. It seems that this section does not 
authorize a remedy for every diminution 
in the value of property that is caused by 
public improvements; the damages for 
which compensation is to be made being a 
damage to the property itself, and not in- 
cluding mere infringement of the owner’s 
personal pleasure or enjoyment. 

The right to compensation for damages 
to property occasioned by the grading of 
a street from contour to established grade, 
is guaranteed by this section. State ex 
rel. City of Butte v. District Court, 48 M 
614, 617, 1389 P 791. 


“Just Compensation” 

A railway company is entitled to pos- 
session of condemned property upon mak- 
ing a deposit of the damages awarded by 
the commission, though title pending ap- 
peal is merely provisional, and the fact 
that an appeal has been taken does not 
abrogate the award of the commission, 
for until revised by appeal such award is 
just compensation and this provision has 
been complied with thereby. State ex rel. 
Volunteer Min. Co. v. McHatton, 15 M 
159, 160, 38 P 711. 


Operation and Effect in General 


The assumption that a railroad, since 
it is for the public use and benefit, has, 
through being given authority by the 
legislature to construct its line, rights to 
which the rights of adjacent property 
holders are subordinated, is limited by 
the principle of the constitution that no 
person can be deprived of property with- 
out due process of law, and compensation 
first being made to the owner. Wine v. 
Northern Pacific Ry. Co., 48 M 200, 206, 
136 P 387. 

The rule of construction applicable to 
this provision of the constitution is de- 
clared in section 27 of this article. Ex- 
pressed in terms clearly prohibitory, with- 
out words in itself or elsewhere in the con- 
stitution expressly declaring it to be other- 
wise, it is a limitation denying to the 
legislature the power to authorize the tak- 
ing or damaging of the property of the 
citizen without a fulfillment of the con- 
dition expressly imposed by it, namely 
“without just compensation having been 
first made to or paid into court for the 
owner.” Eby v. City of Lewistown, 55 M 
113, 122, 173 P 1163. 

Id. Section 13, chapter 89, laws of 1913, 
(since repealed) which casts upon the 
owner of the city or town realty embraced 
within the limits of a proposed special im- 
provement district the burden of ascertain- 
ing the amount of damages likely to ensue 
to the property by reason of its creation, 
and making claim for the amount within 
a specified time, or be debarred thereafter 
from doing so, is in violation of this sec- 
tion. 
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Contention of defendant land owner in 
a proceeding by the state to condemn land 
for highway purposes, that sections 93- 
9905, 93-9918 to 93-9920, authorizing an 
appeal by plaintiff after payment of the 
judgment into court for defendant and 
after securing possession of the land, is 
invalid under this constitutional provision 
prohibiting the taking of private property 
for public use without paying just com- 
pensation therefor, and that the appeal 
should therefore be dismissed, held not 
meritorious. State et al. v. Bradshaw Land 
etc. Co., 99 M 95, 43 P 2d 674. 


Payment or Tender of Compensation 
Condition Precedent 


By adopting, this section the convention 
modified the rule of the common law, 
which denied to the owner compensation 
for infringements upon his right of free 
access to his property by changes in the 
grade of the street upon which it abuts, 
and secured to him the possession and en- 
joyment of it free from interference with 
it by any means for any public purpose, 
until just compensation has been ascer- 
tained and made or tendered to him. The 
making or tendering of compensation is 
thus made a condition precedent. Less v. 
City of Butte, 28 M 27, 31, 72 P 140; Eby 
v. City of Lewistown, 55 M 1138, 122, 173 
Pi A163; 


Private property cannot be taken for a 
public use in invitum, except upon compen- 
sation first being made to the owner. In 
other words, the payment or tender of com- 
pensation, the amount of which has been 
ascertained in the manner provided by 
law, is made a condition precedent to the 
acquisition of any right by the public. 
Possession taken from the owner without 
compliance with this condition is wrong- 
ful, and ejectment will lie in favor of the 
owner to recover it. The fact that the 
wrong-doer is a municipal corporation 
does not affect the right to maintain the 
action. Flynn v. Beaverhead County, 49 
M 347, 352, 141 P 673; Postal Telegraph- 
Cable Co. v. Nolan, 53 M 129, 136, 162 P 
169; Eby v. City of Lewistown, 55 M 113, 
123, 173 P 1163. 


Title to land condemned for a public use 
does not pass until payment is made or 
tendered. School Dist. No. 1 v. Powers 
et al., 62 M 151, 156, 204 P 598. 


Provision Is Mandatory, Prohibitory and 
Self-Executing 
This section is both mandatory and pro- 


hibitory, and it is also self-executing. Less 
v. City of Butte, 28 M 27, 33, 72 P 140. 


Purpose of Provision 


This section was drafted in broad lan- 
guage for the express purpose of prevent- 
ing an unjust or arbitrary exercise of the 
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power of eminent domain. Less v. City of 
Butte, 28 M 27, 32, 72 P 140. 


Statutory Construction of Public Road 
Legislation 


Public highways, in construing sec. 
32-103, are such as have been established 
by the public authorities or were recog- 
nized by them and used generally by the 
public, or which had become such by pre- 
scription or adverse use at the time of the 
enactment of the statute; any other view 
would, in our opinion, render the legisla- 
tion open to serious constitutional objec- 
tion.. Peasley v. Trosper, 103 M 401, 405, 
63 P 2d 131. 


Subject to Statutes of Limitation 


Held, that an action against a city to re- 
cover damages caused by the flooding of 
plaintiff’s city property in consequence of 
the raising of a street level, based upon 
this constitutional provision, is subject to 
statutes of limitation which affect the 
remedy rather than the right (as against 
the contention that such a holding would 
force the person damaged into an affirma- 
tive act to stop the running of such a stat- 
ute, a proceeding allegedly inconsistent 
with the right guaranteed by the constitu- 
tion.) Stranahan v. City of Havre, 112 M 
591, 597, 119 P 2d 629. 


Taking of Private Property for Public 
Use—Scope and Effect 


By the vacation of a public road, there 
is no taking of private property for public 
use, within the meaning of this section. 
State ex rel. Johnson v. Board of Com- 
missioners, 19 M 582, 585, 49 P 147. 

An examination of a lode mining claim 
under section 93-6216 is not in contraven- 
tion of this section prohibiting the taking 
or damaging of private property without 
just compensation to the owner. State ex 
rel, Parrot S. & C. Co. v. District Court, 28 
M 528, 544, 73 P 230. 

The district court has the power to com- 
pel a defendant, upon the payment of the 
reasonable cost, to lower and hoist the 
agents of the plaintiff into and from the 
underground workings of a lode mining 
claim, while engaged in the inspection 
thereof, without infringing the provisions 
of this section. State ex rel. Boston & 
M. Co. v. District Court, 30 M 206, 219, 
76 P 206. 

Chapter 106, laws of 1905 (since re- 
pealed), providing for the construction 
and maintenance of drains ‘‘wherever the 
same shall be conducive to the improve- 
ment or reclamation of agricultural lands, 
public health, convenience, or welfare,” is 
not unconstitutional as permitting the tak- 
ing of private property for other than a 
public use. Billings Sugar Co. v. Fish, 40 
M 256, 260, 106 P 565. 
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The statutes authorizing the state in- 
spector of fruit pests to destroy infected 
fruit are valid, though the destruction is 
without compensation to the owner. Col- 
vill v. Fox, 51 M 72, 79, 149 P 496. 


Id. This provision of the constitution 
refers to the authority exercised by the 
state, or through some designated agency, 
by virtue of the power of eminent do- 
main, where the property taken is sub- 
jected to some public use, as for highway, 
railway, or other purpose in which the 
public interest is the predominating factor. 
It has no application whatever to property 
destroyed by the public agencies acting by 
virtue of the police power of the state. 
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Eminent Domain©69 et seq. 

29 C.J.S. Eminent Domain § 96 et seq. 

See generally, 18 Am. Jur. 621 et seq., 
Eminent Domain. 


Profits derived from business conducted 
on property taken by eminent domain as 
evidence of market value. 7 ALR 163. 

Exercise of eminent domain for purpose 
of irrigating land of private owner. 9 
ALR 583 and 27 ALR 519. 


Right to condemn property previously 
condemned or purchased for public use, 
but not actually so used. 12 ALR 1502. 

Right of abutting owner to compensation 
for railroad in street under constitutional 
provision against damaging property for 
publie use without compensation. 22 ALR 
145. 

Electric light or power line in street or 
highway as an additional servitude. 30 
ALR 1049. 

Right to use or permit use of street or 
highway for private telephone or telegraph 
line. 34 ALR 405. 

Liability of municipality for damages 
or compensation for abating as a nuisance 
what is not in fact such. 46 ALR 362. 

Eminent domain: combination of public 
and private uses or purposes. 53 ALR 9. 

Public benefit or convenience as dis- 
tinguished from use by the public as 
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ground for the exercise of the power of 
eminent domain. 54 ALR 7. 

Lack of diligence to contest a public 
use on ground that compensation has been 
made for private property or rights as 
affecting right to relief. 58 ALR 681. 

Furnishing electricity to public as pub- 
lic use or purpose for which power of 
eminent domain may be exercised. 58 ALR 
787. 

Protection of rights of mortgagee in 
eminent domain proceedings. 58 ALR 1534 
and 110 ALR 542. 

Exercise of eminent domain to preserve 
places of historical interest. 59 ALR 945. 

Power to extend boundaries of municipal 
corporation. 64 ALR 1335. 

Exercise of eminent domain for purpose 
of library. 66 ALR 1496. 

Exercise of eminent domain for prop- 
erty to be exchanged for other property 
required for public purpose or use. 68 ALR 
449, 
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Exercise of power of eminent domain for 
purposes of logging road or logging rail- 
road. 86 ALR 552. 

Exercise of eminent domain for purpose 
of increasing right or interest which peti- 
tioner already owns or relieving the prop- 
erty of petitioner of some burden or obli- 
gation in respect of property. 108 ALR 
1522. 

Right to take property under eminent 
domain as affected by fact that property 
is already devoted to cemetery purposes. 
109 ALR 1502. 

Right to abandon and effect of abandon- 
ment of eminent domain proceedings. 121 
ALR 12. 

Injunction against exercise of power 
of eminent domain. 133 ALR 11. 

Deduction of benefits in determining 
compensation or damages in eminent do- 
main. 145 ALR 7. 

Increment to value, from projects for 
which land is condemned, as a factor in 
fixing compensation. 147 ALR 66. 


The use of all water now appropriated, or that may hereafter 


be appropriated for sale, rental, distribution,.or other beneficial use, and 
the right of way over the lands of others, for all ditches, drains, flumes, 
canals, and aqueducts, necessarily used in connection therewith, as well as 
the sites for reservoirs necessary for collecting and storing the same, shall 
be held to be a public use. Private roads may be opened in the manner to 
be prescribed by law, but in every case the necessity of the road, and the 
amount of all damage to be sustained by the opening thereof, shall be first 
determined by a jury, and such amount, together with the expenses of the 
proceeding, shall be paid by the person to be benefited. 


Construction to Be Given This Provision 


The constitutional provision (this one) 
declaring, among other things, that the 
use of sites for reservoirs necessary for 
collecting and storing water shall be a pub- 
lic one, should receive a broad construc- 
tion to the end that flood waters which 
would otherwise go to waste may be con- 
served for the purpose of making the arid 
lands of the state productive. Donich et 
al. v. Johnson et al., 77 M 229, 239, 250 P 
963. 


Impounding of Water A Lawful Business 


This section of the constitution provides 
that the appropriation and use of waters, 
as well as the sites for reservoirs neces- 
sary for collecting and storing the same, 
shall be held to be a public use. The im- 
pounding of water in a reservoir for the 
purpose of irrigation, etc., is held to be a 
lawful business. Federal Land Bank v. 
Morris, 112 M 445, 453, 116 P 2d.1007. 


Operation and Effect in General 


The provisions of this section, that the 
necessity for, and the damages occasioned 
by, the opening of private roads shall first 


be determined by a jury, did not abrogate 
sections, 50-801 et seq., granting to the 
owners of mining claims a right of way 
across the claims of others, and providing 
for the assessment of damages by commis- 
sioners, but merely modified the statute as 
to the method of determining the damages, 
leaving the jurisdiction and procedure in 
other respects, unchanged. State ex rel. 
Coleman y. District, Court, 14 M 476, 479, 
Ot4 Penta 

The taking of land for the purpose of 
flooding it, rendered necessary by the con- 
struction of a dam for generating electric 
power, to be sold to industrial enterprises 
and to the public generally, the power also 
to be utilized for pumping water upon 
arid lands, is for such a public use as will 
support the right to acquire the land by 
condemnation. Helena Power. Transmis- 
sion Co. v. Spratt, 35 M 108, 128, 88 P 773. 


The language of this section, in the light 
of our history and natural conditions, in a 
region where the conservation and use of 
its waters is all-important to its develop- 
ment and progress, is a mandate from the 
sovereign people to the courts. The words 
“sale” and “rental? are especially  sig- 
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nificant. This section is self-executing, 
and should receive a broad construction. 
Spratt v. Helena Power Transmission Co., 
37 M 60, 78, 94 P 631. 

The appropriator of water need not be 
an owner of, or a person in the possession 
of, land in order to make a valid appro- 


priation for irrigation purposes. The use . 


of water is a public use, and a public serv- 
ice corporation can appropriate water, 
independently of present or future cus- 
tomers; otherwise the improvement of arid 
lands in localities where the undertaking 
by individuals would be too vast for them 
must never take place. Bailey v. Tintin- 
ger, 45 M 154, 175, 122 P 575. 

The use of water flowing in the streams 
of this state is declared by the constitu- 
tion to be a public use. The use must be 
beneficial, and, when the appropriator or 
his successor ceases to use the water for 
such purpose, the right ceases, Conrow v. 
Huffine, 48 M 437, 444, 138 P 1094. 

While the effect of the provisions of 
this section of article III, constitution, de- 
claring the use of water for certain pur- 
poses to be a public one (held self-execut- 
ing), is to foreclose inquiry into the sub- 
ject by legislature and the judiciary, the 
questions whether the power of eminent 
domain shall be put in motion for any par- 
ticular purpose, and whether the exigencies 
of the occasion and the public welfare re- 
quire its exercise, rest entirely with the 
legislature. State et al. v. Aitchison et al., 
96 M 335, 340, 30 P 2d 805. 

Id. Conceding, without deciding, that 
the use to which the fish and game com- 
mission intended to put land sought to be 
_ condemned for a fish rearing pond comes 
within the provisions of this article and 
section, declaring what use of water is 
public, in the absence of legislation grant- 
ing the right to the commission to take 
property for such use, the district court 
was without jurisdiction to entertain the 
commission’s suit to condemn it. 


In action to open a private road the 
constitution and statutes providing for an 
award of expenses of the proceeding to 
defendant apply only where the plaintiff 
is successful. Kendrick v. Powell, _. M 
__., 178 P 2d 859. 


“Other Beneficial Use” Defined 


The phrase “other beneficial use,” as 
used in this section, includes other uses 
than such as are kindred to rental, sale, 
or distribution. It includes in the term 
“public use” the use of water for the pur- 
pose of irrigating a particular tract of 
agricultural land, or working a particular 
mine, as well as the use of water for irri- 
gating a number of tracts of land, or 
working a number of mines owned by dif- 
ferent persons. Ellinghouse v. Taylor, 19 
M 462, 464, 48 P 757. See, also, Eastern 
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Oregon Land Co. v. Willow River L. & I. 
Co., 204 Fed. 516, 522, 122 ©. C. A. 636. 
While any person is permitted to appro- 
priate water for a useful purpose, it must 
be used with some regard for the rights of 
the public. Fitzpatrick v. Montgomery, 
20 M 181, 187, 50 P 416. See, also, 
Schodde v. Twin Falls Water Co., 224 U. 8. 
107, 121, 32 Sup. Ct. 470, 56 L. Ed. 686. 


Sale or Rental of Water 


An appropriation of water may be made 
for purposes of sale or rental. (See sec. 
89-803). Sherlock v. Greaves, 106 M 206, 
218, 76 P 2d 87. 


Use of Appropriated Water Made a Pub- 
lic Use 


Under this section, the use of appropri- 
ated water is made a public use. Smith v. 
Denniff, 24 M 20, 22, 60 P 398. 

The use of water to irrigate a farm 
under the water-right law is a public use. 
City of Helena v. Rogan, 26 M 452, 475, 
68 P 798. 

The use of the waters in streams being 
declared by this section to be a public 
use, every citizen is entitled to divert and 
use them so long as he does not infringe 
the rights of some other citizen who has 
acquired a prior right by appropriation, on 
condition that he restore the waters to the 
channel of the stream on the cessation of 
his necessity. Bullerdick v. Hermsmeyer, 
32 M 541, 554, 81 P 334; Featherman v. 
Hennessy, 42 M 535, 541, 113 P 751. 

Since the use of water is declared by the 
constitution to be a public use, the right 
to appropriate water on the land of an- 
other may be acquired by condemnation 
proceedings. Prentice v. McKay, 38 M 
114, 118, 98 P 1081. 

A beneficial use of the water flowing in 
the streams of the state is a public use, 
but it may nevertheless be appropriated 
to a more necessary public use, an example 
of which is the right of a city to acquire 
a water supply by the exercise of the 
right of eminent domain, even though it 
may have already been. appropriated to 
some other public use. Carlson v. City of 
Helena, 39 M 82, 105, 102 P 39. 

Under this section, the use of water in 
streams is a public use, and every citizen 
is entitled to divert and use it so long as 
he does not infringe upon the rights of 
others who have acquired a prior right by 
appropriation. State ex rel. Reeder v. 
District Court et al., 100 M 376, 380, 47 
P 2d 653. 
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Kraus v. Riley, 107 M 116, 124, 80 P 2d 
864. 


Waters€—127 et seq. 
67 C.J. Waters §§ 409 et seq., 1027 et 
seq. 


In all criminal prosecutions the accused shall have the right 


to appear and defend in person and by counsel; to demand the nature and 
cause of the accusation; to meet the witnesses against him face to face; to have 
process to compel the attendance of witnesses in his behalf, and a speedy 
public trial by an impartial jury of the county or district in which the 
offense is alleged to have been committed, subject to the right of the state 
to have a change of venue for any of the causes for which the defendant may 


obtain the same. 
Applicable Only to Criminal Cases 


Since a disbarment proceeding is not a 
criminal prosecution, this section, declar- 
ing the right of the accused to meet the 
witnesses face to face, is inapplicable, and 
depositions can be taken on the applica- 
tion of the attorney general. In re Well- 
come, 23 M 259, 58 P 711. 


“Criminal Prosecutions” Defined 


The term “criminal prosecutions,” as 
employed in the constitution, refers to 
prosecutions for offenses which were 
crimes at common law, and doubtless to 
statutory offenses. State ex rel. Payne v. 
District Court, 53 M 350, 355, 165 P 294. 


“District” Defined 


The word “district,” as used in the pro- 
vision declaring that in criminal prosecu- 
tions the accused shall be tried by a jury 
from the “county or district in which the 
offense is alleged to have been committed,” 
is not synonymous with the term “town- 
ship,” but means the precise portion of the 
territory or political division of the state 
over which a court may exercise power in 
criminal matters. State v. O’Brien, 35 M 
482, 494, 90 P 514. 


Effect of Appeal on Right to Speedy 
Trial 


Where defendant was tried within a 
week after the offense was committed, this 
section was complied with, but where, 
after conviction, he appealed to the dis- 
trict court for trial de novo, he did not 
have the benefit of sec. 94-9501, providing 
for dismissal of prosecution when not post- 
poned on defendant’s application if not 
brought to trial within six months, the 
section having no application under such 
facts. State v. Schnell, 107 M 579, 582, 
88 P 2d 19. 


Legislation Recognizing This Provision 
Sec. 94-9501, providing for the discharge 
of one accused of crime unless trial is 
had within a stated time after filing of in- 
formation or indictment, was enacted to 
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enforce the right to a speedy trial pro- 
vided for by this constitutional provision, 
and constitutes a legislative construction 
or definition thereof, and must be con- 
strued fairly to accomplish that end. State 
v. McGowan, 113 M 591, 594, 131 P 2d 
262. ; 


Operation and Effect in General 


If, during the presentation of the case, 
the court has accorded the defendant all 
the rights enumerated in this section, and, 
further, has guarded him against surprise 
by the introduction of evidence against 
him by the state which he cannot meet, or 
the effect of which he cannot minimize, so 
far as this would have been possible by 
previous knowledge of the witnesses, he 
cannot complain that the county attorney 
has failed to pursue the statute regarding 
the indorsing of the names of witnesses 
upon the information. State v. McDonald, 
51 M 1, 5, 149 P 279, 


Right of Accused to Meet Witnesses 
Against Him Face to Face 


The accused, in a criminal prosecution, 
is entitled to meet the witnesses against 
him face to face, and it is therefore error, 
in a criminal trial, where the prosecuting 
witness was not within the state, to admit 
in evidence the committing magistrate’s 
general recollection of the testimony which 
such witness gave at the preliminary ex- 
amination. State v. Lee, 13 M 248, 249, 
33 P 690. See, also, State v. Byers, 16 M 
565, 569, 41 P 708. 

That the right secured by this section to 
a person accused of crime to meet the 
witnesses against him face to face is not 
an absolute one is determined by the next 
succeeding section, wherein provision is 
made for taking and using the deposition 
of a witness in a criminal case, State v. 
Vanella, 40 M 326, 332, 106 P 364. 


Right to Appear and Defend by Coun- 
sel 


Held that the constitutional provision 
(art. III, sec. 16) that one accused of 
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crime shall have the right to appear by 
counsel, when applied to one imprisoned 
with reference to his right to consult with 
his attorney, does not guarantee to him 
the right of private consultation on mat- 
ters not connected with a case pending 
against him, but when the accusation 
against him has ripened into a judgment 


of conviction and he becomes a ward of- 


the state, he no longer possesses such con- 
stitutional right and is subject to all rea- 
sonable rules and regulations of the state 
prison. State v. District Court et al., 85 
M 215, 222, 278 P 122. 


Right to Appear and Defend in Person 


Under the constitutional and statutory 
provisions applicable, a defendant charged 
with crime must be present throughout the 
entire trial, including the rendition of the 
verdict, and the fact of his presence must 
be made to appear from the record. State 
v. Reed, 65 M 51, 55, 210 P 756. 

Id. One charged with crime cannot 
waive his right to be present at his trial. 


Right to Demand the Nature and Cause 
of the Accusation 


The constitutional rights, guaranteed by 
this section to the accused, to demand the 
nature and cause of the accusation, are 
not violated by the statute permitting an 
accusation against one as principal who 
is in fact an agent, for the reason that the 
old distinction between principal and ac- 
cessory before the fact was merely arbi- 
trary, and “without existence in natural 
reason or the ordinary doctrines of the 
law.” State v. Geddes, 22 M 68, 87, 55 P 
919. 

In a prosecution under the statute for 
the infamous crime against nature, the 
right of the defendant to “demand the 
nature and cause of the accusation” has 
been accorded to him, even though the in- 
formation fails to allege a description of 
the manner or means by which the offense 
was accomplished. State v. Guerin, 51 
M 250, 257, 152 P 747. 

The guaranty contained in this section 
is but declaratory of the ancient common- 
law rule that no one shall be held to an- 
swer an information or indictment, unless 
the crime be charged with precision and 
fullness, to the end that the defendant 
may have ample opportunity to make his 
defense and avail himself of his conviction 
or acquittal in a subsequent proceeding 
for the same offense. State v. Wolf, 56 M 
493, 499, 185 P 556. 


Defendant Entitled to Bill of Particulars 


Although there is no statute of this state 
requiring the giving of a bill of particulars 
in a criminal case, the right to demand 
such exists by virtue of section 16, article 
III, of state constitution and sixth amend- 
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ment to federal constitution, giving ac- 
cused the right to demand the nature and 
cause of the accusation, where the infor- 
mation fails to furnish the necessary par- 
ticulars. State ex rel. 
trict Court et al., 112 M 1538, 155, 113 P 
2d 996. 


Right to Speedy Public Trial 

Where a defendant has been twice tried 
before the expiration of the second term 
after the filing of the information, and the 
state prosecutes an appeal from an order 
granting him a new trial after a convic- 
tion on the second trial, which appeal was 
finally held to be unauthorized, and during 
the pendency of such appeal two terms 
elapsed without another trial, this is not a 
denial to the accused of the speedy trial 
guaranteed him by this section. State ex 
rel. Northrup v. Conrow, 13 M 552, 553, 
35 P 240. 

Where, in a prosecution for rape, the 
court made an order that on account of 
the nature of the case no one should be 
allowed in the court room in addition to 
those then present, and those present, after 
once leaving, could not return, court offi- 
cers, doctors, attorneys, and newspapermen 
being excluded from the order, the en- 
forcement of such order was a denial of 
the right to a public trial guaranteed by 
this section. State v. Keeler, 52 M 205, 
212, 156 P 1080. 

Id. The constitution guarantees to a de- 
fendant charged with crime, whether in- 
nocent or guilty, a public trial, and when 
the right is denied him, he has not had a 
fair and impartial trial within the mean- 
ing of the constitution, and all that can 
be required of him is that he make known 
the fact of the denial, and the law im- 
putes prejudice. 

Id. The provision of the constitution 
guaranteeing to the accused the right to a 
public trial is to be construed in the light 
of the conditions prevailing in Montana 
at the date of its enactment in 1889. 

The right to a speedy trial guaranteed 
by the constitution (art. III, sec. 16) to 
one accused of crime may be waived by 
him. State v. Test, 65 M 134, 136 et seq., 
211.-P 217. 


Right to Trial by Impartial Jury 

A jury is an entity. By the constitu- 
tion of this state, one accused of crime is 
guaranteed the right to “a speedy public 
trial by an impartial jury of the county or 
district in which the offense is alleged to 
have been committed.” An impartial jury 
must be composed of twelve impartial 
men. A number less than that will not 
suffice. If one of the jurors is incompe- 
tent because of actual bias entertained by 
him against the accused, and conceals such 
incompetency on his voir dire, this vitiates 
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the jury as a whole. The accused being 
entitled to a jury of twelve. impartial 
men, if he has but eleven, while the 
twelfth is hostile to him, he has not the 
impartial jury which the constitution and 
laws contemplate that he shall have. State 
v. Mott, 29 M 292, 297, 74 P 728. 

Id. Section 94-7603, providing that when 
the jury has been guilty of any misconduct 
by which a fair and due consideration of 
the case has been prevented, it shall be 
ground for a new trial, is not unconstitu- 
tional as not granting to the accused in a 
criminal prosecution a “trial’ by an im- 
partial jury.” woe 

Where defendant, in a prosecution for 
murder, pleads “not guilty,” an. instruc- 
tion to the jury to the effect that they 
could find him guilty of murder in either 
of its degrees, or of voluntary or involun- 
tary manslaughter, but “you cannot find 
him not guilty,” is in contravention of de- 
fendant’s constitutional right to have the 
question of his guilt or innocence deter- 
mined by a jury, of which right he cannot 
be deprived, no matter how clear and un- 
impeached or free from suspicion the evi- 
dence may be. State v. Koch, 33 M 490, 
496, 85 P 272. See, also, State v. Sloan, 
35 M 367, 371, 89 P 829; State ex rel. Rowe 
v. District Court, 44 M 318, 327, 119 P 
1103. . 

The constitutional guaranty, that in all 
criminal prosecutions the accused shall 
have the right to trial by jury, includes 
misdemeanors as well as felonies. State 
v. Koch, 33 M 490, 496, 85 P 272. 

In a criminal action the defendant can- 
not object that a particular juror was not 
allowed to sit in his case on a challenge 
for cause; his right being only that he 
shall be tried by an impartial jury, as 
provided in this section. State v. Byrd, 
41 M 585, 590, 111 P 407. 

The right to trial by an impartial jury, 
every member of which is impartial, given 
by the constitution, is an unqualified one, 
which it is beyond the power of the legis- 
lature to curtail, and any provisions of 
the statutes which relate to the selection 
of a jury are to be understood as merely 
providing the means by which the consti- 
tutional guaranty may be exercised to the 
fullest extent. State v. Brooks, 57 M 480, 
188 P 942. {si 


‘Section 16, article III of the constitution 
of Montana, provides: “In all criminal 
prosecutions the accused shall have the 
right to * * * a speedy public trial by an 
impartial jury,” etc. And it has been 
held under like provisions in other states 
that “although the statute professes to 
give all the grounds of challenging a juror 
for cause, the constitutional guaranty of 
an impartial jury will not be allowed to 
be destroyed by the legislature’s omission 
of grounds that clearly render the juror 


article mentioned herein, 
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incompetent.” State v. Russell, 73 M 240, 
248, 235 P 712. 

Held, that the provision of section 11075, 
R. C. M. 1921, as amended by chapter 116, 
laws of 1923 (since repealed), requiring the 
district court upon conviction of a person 
for an offense against the prohibition act 
to enjoin such person perpetually from 
thereafter violating any of its provisions, 
is void in so far as it authorizes the issu- 
ance of injunction against the commission 
of offenses not denominated nuisances in 
the act, as permitting substitution of a 
summary trial of the offender by the court 
in a contempt proceeding, for the trial by 
jury guaranteed by the constitution. State 
ex rel. Stewart v. District Court, 77 M 
361, 376, 251 .P 137. 


“Trial” Defined 


The word “trial,” as used in this sec- 
tion embraces all proceedings in the prog- 
ress of a criminal prosecution after the 
issues are made up, down to and including 
the rendition of the verdict. State v. 
Koch, 33 M 490, 496, 85 P 272. 


Venue of Criminal Actions 


Criminal actions must be tried in the 
county where the offense was committed. 
State v. Tully, 31 M 365, 369, 78 P 760. 


The local jurisdiction of the crime is in 
the county where it is committed, and the 
charge must show that fact; the defendant 
is entitled to know the cause of the accu- 
sation, so that he may prepare his defense. 
State v. Beesskove, 34 M 41, 50, 85 P 376. 


The design of this provision of the con- 
stitution is to furnish a guaranty to every 
person charged with a crime of a trial by 
a jury from the vicinage or neighborhood 
where the crime is supposed to have been 
committed, so that he may have the bene- 
fit, on his trial, of his own good charac- 
ter and standing with his neighbors, if 
these he has preserved, and also of such 
knowledge as the jury may possess of the 
witnesses who may give evidence against 
him. State v. O’Brien, 35 M 482, 495, 90 
P 514, 


Proof of the charge in the information 
that defendant published the seditious 
in a certain 
county, was indispensable to give the dis- 
trict court of such county jurisdiction to 
try the cause. State v. Smith, 57 M 563, 
190 P 107. 


When Defendant’s Duty to Ask For 
Speedy Trial 


Where one convicted in a justice court 
of a misdemeanor appeals to the district 
court, and desires a more speedy trial 
than is accorded him, it is incumbent upon 
him to apply for it, before he can avail 
himself of this constitutional provision. 
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State v. Bicknell; th aM 579, 582, 88 P 2d 
19. 


References 


State v. District Court, 61 M 558, 571, 
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86 Law Ed. 1595, 1604, 62 SC 1259; State 
v. Allison, 116 M 352, 366, 153 P 2d 141. 


Criminal Law¢>117, 573-576, 627, 635, 
641, 662; Indictment and Information¢= 
56; Jury©—83 et seq.; Witnesses@—2, 


22 C.J.S. Criminal Law §§ 133 et seq., 
188; 467 et seq.; 23 C.J.S. Criminal Law 
§§ 963, 978 et seq., 999 et seq.; 42 C.J.S. 
Indictments and Informations §90; 50 
C.J.S. Juries § 208 et seq.; 70 C.J. Wit- 
nesses § 5. 


Rights of accused: 14 Am. Jur. 
Criminal Law, §§ 118 et seq. 

Use in criminal case of testimony given 
on former trial, or preliminary examina- 
tion, by witness not available at present 
trial. 15 ALR 495; 79 ALR 1392; and 122 
ALR 425, 

Finger prints as evidence. 
and 63 ALR 13824. 

Right of defendant in criminal case to 
conduct defense in person. 17 ALR 266. 

Effect of, and remedy for, infringement 
of right of accused to communicate with 
his attorney. 23 ALR 1382 and 54 ALR 
~ 1225. 

Presence of accused during view by jury. 
30 ALR 1357 and 90 ALR 597, 

Right of defendant in a criminal case to 
cross-examine a codefendant who has taken 
the stand in his own behalf. 33 ALR 826. 

Constitutional guaranty of right to ap- 
pear by counsel as applicable to misde- 
meanor case. 42 ALR 1157. 


847, 


16 ALR 370 


Sec. 17. 


84 M 14, 19, 273 P 1044; 


Art. III, §17 


Remedy for delay in bringing accused to 
trial or to retrial after reversal. 58 ALR 
1510. : 

Right: to take finger mite and photo- 
graphs of accused before trial, or to retain 
same in police record after "acquittal or 
discharge of accused. 83 ALR 127. 

Brevity of time between assignment of 


counsel and trial as affecting question 


whether accused is denied right to assist- 
ance of counsel. 84 ALR 544. 

Constitutionality of statute permitting 
state to take or use in evidence depositions 
in criminal case. 90 ALR 377. 

Brief voluntary absence of defendant 
from court room during trial of criminal 
case as ground of error. 100 ALR 478. 

Constitutional or statutory right of ac- 
cused to speedy trial as affected by his 
incarceration for another offense. 118 ALR 
1037. 

Waiver or loss of defendant’s right to 
speedy trial in criminal case. 129 ALR 
572. 

Right of accused to have evidence inter- 
preted to him. 140 ALR 766. 

Relief in habeas corpus for violation of 
accused’s right to assistance of counsel. 
146 ALR 369. 

Duty of court when appointing counsel 
for defendant to name attorney other than 
one employed by, or appointed for, a co- 
defendant. 148 ALR 183. . 

Plea of guilty without advice of counsel. 
149 ALR 1403. 

Privilege against self-incrimination as 
available to member or officer of unin- 
corporated association as regards its books 
or papers. 152 ALR 1208. 

Privilege against self-incrimination as 
applicable to testimony that one has been 
compelled to give in another jurisdiction. 
154 ALR 994. 

Exclusion of public during criminal trial. 
156 ALR 265. 

Right of defendant in criminal case to 
discharge of, or substitution of other coun- 
sel for, attorney appointed by court to 
represent him. 157 ALR 1225. 


No person shall be imprisoned for the purpose of securing his 


testimony in any criminal proceeding longer than may be necessary in order 
to take his deposition. If he can give security for his appearance at the 
time of trial, he shall be discharged upon giving the same; if he cannot give 
security, his deposition shall be taken in the manner prescribed by law, and 
in the presence of the accused and his counsel, or. without their presence, if 
they shall fail to attend the examination after reasonable notice of the time 
and place thereof. Any deposition authorized by this section may be re- 
ceived as evidence on the trial, if the witness shall be dead or absent from the 
state. 

Operation and Effect 


.In eases of a criminal nature, deposi- 
tions can be taken, on notice, in the pres- 


ence of the accused and his counsel, “or 
without their presence, if they shall fail 
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to attend.” State v. Vanella, 40 M 326, 
337, 106 P 364. 

Id. The right of defendant to be pres- 
ent at the taking of a deposition is not an 
absolute one, but a privilege which he may 
waive; and the burden is upon him to 


Sec. 18. 
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show that he was not present, or was not 
given an opportunity to be present, before 
he can complain. 


Witnesses@19, 20. 
70 C.J. Witnesses § 60. 


No person shall be compelled to testify against himself, in a 


criminal proceeding, nor shall TO person be twice put i in jeopardy for the 


same offense. 


Defendant May Waive Privilege of Not 
Having to Testify Against Himself 

The privilege that “no person shall be 
compelled to testify against himself in a 
criminal proceeding,’ may be waived by 


consent, either expressly or by implica- 
tion. State v. Fuller, 34 M 12, 18, 85 P 
369. 


Id. Where, on a trial for murder, de-— 


fendant consented to the taking of his 
shoes for the purpose of comparison with 
footprints, leading from the place of homi- 
cide, he waived his right to object to the 
use of such evidence against him on the 
ground that this section forbids its use in 
declaring that no person shall be com- 
pelled to testify against himself in a crim- 
inal proceeding. 

When a witness waives his constitutional 
privilege by testifying in his own behalf, 
he renders himself liable to be cross-exam- 
ined upon all facts relevant and material 
to the issue raised by his denial of the 
commission of the offense imputed to him. 
State v. Smith, 57 M 349, 359, 188 P 644. 


Double or Former Jeopardy 


The plea of former jeopardy cannot be 
maintained on a second trial which a de- 
fendant has obtained.upon his own mo- 
tion. Territory v. Hart, 7 M 489, 496, 17 P 
718; State v. Thompson, 10 M 549, 562, 27 
P 349. 

Defendant, who was charged with mur- 
der, was tried three times, and at the third 
trial found guilty of manslaughter. The 
jury disagreed upon the second trial, and 
was discharged. At the third trial the 
plea of once in jeopardy was interposed, 
on the ground that the jury had been dis- 
charged at the second trial without there 
having existed a necessity therefor, which 
defense was overruled by the district court. 
Under these circumstances, the disagree- 
ment of the jury and their consequent dis- 
charge did not operate to bring the de- 
fendant within the provision of this sec- 
tion which prohibits any person from being 
put twice in jeopardy for the same of- 
fense. State v. Keerl, 33 M 501, 509, 85 P 
862. 

The constitutional security a person has 
against being twice put in jeopardy for 
the same offense prevents only a second 
prosecution after the first has resulted in 
a conviction or acquittal; intermediate 


steps, such as the dismissal of an indict- 
ment on technicalities, give him no such 
security. State v. Vinn, 50 M 27, 35, 144 
P 773. 

Id. This section does not mean that, 
after an indictment has been dismissed, a 
defendant may not be charged with the 
same offense by any method the use of 
which is permitted by the constitution, 
until his guilt or innocence has been ascer- 
tained by the verdict of a jury, or, in any 
event, until he has once been in jeopardy. 

The right to immunity from a second 
prosecution is constitutional, and that 
right is to be measured by the meaning of 
the term “jeopardy” as employed in the 
constitutional provision. This is to be as- 
certained from the state of the law when 
the constitution was adopted, not from 
subsequent legislation; and, as so ascer- 
tained, the term was not intended to apply 
merely to those cases where a verdict has 
been rendered, but it applies as well to 
every case where the defendant has been 
brought to trial in a competent court upon 
a sufficient indictment or information be- 
fore a jury duly impaneled and sworn; and 
whenever such jeopardy has occurred for 
the same offense, and has, without neces- 
sity or the procurement of the accused, 
ended by a discharge of the jury before 
verdict, the plea is available. State v. 
Gaimos, 53 M 118, 121, 162 P 596. 

Section 94-4701 provides that an act 
made punishable in different provisions of 
the code cannot be punished under more 
than one. Section 11078, R. C. M. 1921 
(since repealed), declares that separate 
offenses against the intoxicating liquor 
law may be united in the information in 
separate counts and defendant tried at 
one trial and a penalty for all offenses im- 
posed. Held, that the procedure pointed 
out by chapter 9 is controlling, and that 
the contention that it is violative of the 
constitutional provision that no person 
shall be twice put in jeopardy for the 
same offense is without merit. State v. 
Marchindo, 65 M 431, 444, 211 P 1093. 

Id. Where defendant in the same infor- 
mation was charged with unlawfully sell- 
ing intoxicating liquors, with unlawful pos- 
session thereof, and with maintaining a 
common nuisance under the prohibition 
act, the test to be applied in determining 
whether conviction on any one of the 
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counts, all arising out of the same act, 
will bar conviction of any of the others, 
under the constitutional provision against 
putting a person twice in jeopardy for the 
same offense, is whether the same evidence 
would sustain a conviction under each 
count; hence where each count required 


proof of a fact which the others did not, ° 


the constitutional guaranty is not violated. 


Right of Defendant to Refuse to Testi- 
fy Against Himself—In General 


Evidence obtained by the taking of the 
shoes of defendant, charged with murder, 
against his consent, and comparing them 
with foot prints leading from the place of 
the crime, is admissible, and its use does 
not deprive him of the constitutional 
guaranty declaring that no person shall be 
compelled to testify against himself in a 
criminal proceeding. State v. Fuller, 34 M 
12, 19, 85 P 369. 

Although no compulsion may be exer- 
cised upon a person charged with crime to 
make him testify against himself, still, if 
the accused goes upon the witness stand 
in his own behalf, he is subject to all 
proper cross-examination, even though in 
such cross-examination he may be com- 
pelled to incriminate himself. State v. 
Vanella, 40 M 326, 336, 106 P 364. 

Held, that where defendant on trial for 
attempting to maim horses by shooting 
them with a shotgun, was found in bed 
when arrested, the officer, who testified 
that he had a search warrant, properly 
seized a pair of shoes standing near the 
bed and a box of shells in plain sight, as 
well as a shotgun, and that the articles 
were properly admitted in evidence over 
objection that by their use defendant was 
being compelled to become a_ witness 
against himself. State v. Benson, 91 M 
21, 27, 5 P 2d 223. 

Where one charged with homicide, with- 
out knowledge of his constitutional rights 
and without being informed of his right to 
counsel, that he could refuse to testify, 
and that his statements might thereafter 
be used against him, was required to 
answer questions at the inquest put to him 
by the county attorney under the belief 
that he had to obey his orders, and at 
the trial in its case in chief the state 
introduced his entire testimony so given, 
admission thereof was in violation of de- 
fendant’s constitutional rights, necessitat- 
ing reversal of conviction. State v. Al- 
lison, 116 M 352, 355, 153 P 2d 141. 


Testimony Applicable To 

The constitutional guaranty against a 
self-incrimination in a criminal proceed- 
ing applies to any testimony given by 
defendant, regardless of whether it be a 
confession or admission or simply a state- 
ment of facts pertinent to the issues and 


Art. III, § 18 


tending to prove other facts of guilt. 
State v. Allison, 116 M 352, 359, 153 P 
2d 141, 


Waiver of Guaranty Against Self-In- 
crimination 


While the constitutional rights guaran- 
teed to one accused of crime may be 
waived, such waiver must be informed 
and intelligent; there can be no waiver by 
one who does not know his rights or what 
he is waiving; and it has been said that 
courts indulge every reasonable presump- 
tion against waiver of such rights; hence 
contention of the state that one such will- 
ingly took the witness stand and volun- 
teered himself as a witness at the inquest 
prior to the trial (without knowledge of 
his rights and under the belief that he had 
to obey the county attorney’s orders), 
therefore waived the privilege against 
self-incrimination has no merit. State v. 
Allison, 116 M 352, 355, 153 P 2d 141. 
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22 CJ.S. Criminal Law § 238 et seq.; 
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15 Am. Jur. 38, Criminal Law, §§ 359 
et seq. (former jeopardy). 


Plea of former jeopardy or of former 
conviction or acquittal where jury was 
not sworn. 12 ALR 1006. 

Plea of former jeopardy where jury 
discharged because of misconduct or dis- 
qualification of one or more of their num- 
ber. 38 ALR 706. 

Constitutionality of statute relating to 
injunctions against crime or abatement of 
nuisance arising from violation of liquor 
law. 49 ALR 635. 

Constitutionality and construction of 
statute enhancing penalty for second or 
subsequent offense. 58 ALR 20; 82 ALR 
345; 116 ALR 209; 132 ALR 91; and 139 
ALR 673. 

Conviction of lessor offense as bar to 
prosecution for greater or new trial. 59 
ALR 1160. 

- Plea of double jeopardy where jury was 
discharged because of inability of the 
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prosecution to present testimony. 74 ALR 
803. 

Award of venire de novo or new trial 
after verdict of guilty as to one or more 
counts and acquittal to another as per- 
mitting retrial or conviction on latter 
count. 80 ALR 1106. 

Discharge on habeas corpus after con- 
viction as affecting claim or plea of former 
jeopardy. 97 ALR 160. 

Necessity and sufficiency of pleading by 
prosecution to contest defendant’s plea of 
former jeopardy. 113 ALR 1146. 

Right of court to accept verdict upon 
one or more counts of an indictment or 
information when jury is unable to reach 
a verdict on all counts or is silent as to 


Sec. 19. 


All persons shall be bailable by ‘sufficient sureties, 
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part of counts, and effect of such accept- 
ance. 114 ALR 1406. 

Former acquittal or conviction under in- 
dictment or other information for rape 
or other sexual offense which does not 
allege that female was under age of con- 
sent as bar to subsequent prosecution 
under indictment or information: whiclh al- 
leges that she was under age of consent; 
and vice versa. 119 ALR 1205. 

Overruling of plea of former jeopardy 
as reviewable on habeas corpus. 122 ALR 
1443. 

Plea of former jeopardy where jury is 
discharged because of illness or insanity 
of juror. 125 ALR 694. 


except for 


capital offenses, when the proof is evident or the presumption great. 


Operation and Effect 


When an application is made for bail, in 
a capital case, the county attorney, if he 
resists the application, should make some 
showing that the proof is evident or the 
presumption great, thus bringing the case 
within the exception mentioned in the con- 
stitution. On failure to make such show- 
ing, the defendant is entitled to bail in 
all cases; but, if such showing is made, 
the court or judge should refuse bail with- 
out hesitation. State ex rel. Murray v. 
District Court, 35 M 504, 508, 90 P 513. 
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Bail€=39 et seq. 

8 C.J.S8. Bail § 29 et seq. 

6 Am. Jur. 50, Bail and Recognizance, 
§$§ 6 et seq. 


Sec. 20. 


Constitutional right to bail pending ap- 
peal from conviction. 19 ALR 807 and 77 
ALR 1235, 

Bail pending appeal from conviction. 
45 ALR 458. a 2 

Amount of bail required in criminal ac- 
tion. 53 ALR 399. 

Supersedeas, stay, or bail, upon appeal 
in habeas corpus. 63 ALR 1460 and 143 
ALR 1354. 

Factors in fixing amount of bail in 
criminal cases. 72 ALR 801. 

Delay in taking before magistrate or 
denial of opportunity to give bail as sup- 
porting action for false imprisonment. 79 
ALR 13. 

Rape as bailable offense. 118 ALR 1115. 

Validity, construction, and application 
of statutes regulating bail bond business. 
123 ALR 1215. 

Constitutional or statutory provisions re- 
garding release on bail as applicable to 
children subject to Juvenile Delinquency 
Act. 160 ALR 287. 


Excessive bail shall not be required, or excessive fines imposed, 


or cruel and unusual punishments inflicted. 


Operation and Effect 


A fine is a penalty exacted by the state 
for some criminal offense, and this pro- 
vision has no application to the penalty 
imposed upon the directors of a corpora- 
tion for neglect to file the annual state- 
ment required by section 15-811. Daily 
v. Marshall, 47 M, 377, 398, 133, P 681. 
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Manner of inflicting death sentence as 
cruel or unusual punishment. 30 ALR 


1452. 


Asexualization or sterilization of ¢rimi- 
nals or defectives. 40 ALR 535; 51 ALR 
862; and 87 ALR 242. 


Constitutionality of statute relating to 
injunctions against crime or abatement of 
nuisance arising from violation of liquor 
law. 49 ALR 635. 


Constitutionality and construction of 
statute enhancing penalty for second or 
subsequent offense. 58 ALR 20; 82 ALR 
345; 116 ALR 209; 132 ALR 91; and 139 
ALR 673. 


- Validity and effect of sentence of banish- 
ment, or suspension of sentence or proba- 
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tion on condition of leaving state or 
locality. 70 ALR 100. 

Effect of unreasonableness, or variance 
from constitutional, charter, or statutory 


Sec. 21. The privilege of the writ of habeas corpus shall never be sus- 
pended, unless, in case of rebellion, or invasion, the public safety require it. 
Habeas Corpus@121, 123, 39 C.J.S. Habeas Corpus. §§ 123, 124. 


Sec. 22. The military shall always be in strict subordination to the civil 
power; no soldier shall in time of peace be quartered in any house without . 
the consent of the owner, nor in time of war, except in the manner prescribed by 
law. 


Army and Navy¢=3. 
6.C.J.S. Army and Navy §3. 


Sec. 238. The right of trial by jury shall be secured to all, and remain 
inviolate, but in all civil cases and in all criminal cases not amounting to 
felony, upon default of appearance, or by consent of the parties expressed 
in» such manner as the law may prescribe, a trial by jury may be waived, 
or a trial had by any less number of jurors than the number provided. by 
law. A jury in a justice’s court, both in civil cases and in cases of criminal 
misdemeanor, shall consist of not more than six persons. In all civil actions 
and in all criminal cases not amounting to felony, two-thirds in number of 
the jury may render a verdict, and such verdict so rendered shall have the 


provision, of penalty prescribed by ordi- 
nance. 1388 ALR 1208. 


36 Am. Jur. 260, Military, §§ 110 et seq. 


same force and effect as if all of such jury concurred therein. 


How and When Trial by Jury May Be 
Waived 


The provision of this section, that a jury 
may be waived in the manner prescribed 
by law—that is, by written law—is man- 
datory and prohibitory. It is the duty of 
the court to grant to litigants the rights 
given them by the constitutional provision. 
The constitution, in effect, commands that 
a jury trial, if waived, shall be waived in 
@ certain manner, and prohibits its being 
waived in any other manner. Chessman v. 
Hale, 31 M 577, 590, 79 P 254. 

The modes prescribed by statute for 
waiving right to a trial by jury are exclu- 
sive. Moore v. Capitol Gas Corp., 117 M 
148, 152, 158 P 2d 302. 


Right of Trial by Jury—In General 


Plaintiff, in an action for damages for 
the maintenance of a nuisance, is entitled 
to a trial by jury of his right to damages, 
although he also asks for the equitable re- 
‘lief of injunction to restrain the continu- 
ance of acts complained of. Chessman 
v. Hale, 31 M 577, 584, 79 P 254. 

Id. A party to an action is not under 
any obligation to demand a trial by jury, 
nor is he required to submit to the court 
the question as to whether he has a right 
to a jury trial, when these rights are grant- 
ed to him by the constitution. 

The provision of this section, that the 
right of trial by jury shall remain invio- 
late, and referring to civil cases, did not 


confer the right to trial by jury, in a spe- 
cial proceeding to obtain the benefits of 
chapter 67, laws of 1909, (omitted, uncon- 
stitutional) providing a scheme for in- 
dustrial insurance for persons engaged in 
coal mining within the state, and their 
dependents, in case of injury or death 
in the course of their occupation; and 
hence such act was not unconstitutional, 
as depriving those subject to its terms of 
their right to trial by jury. Cunningham 
v.. Northwestern Improvement Co., 44 M 
180, 217, 119 P 554. 


If the relator, in a mandamus proceed- 
ing, must litigate therein any private right 
to damages which he may have against 
the respondent personally, arising out of 
the wrong to which the mandate itself is 
directed, perforce the adversary must sub- 
mit; so that a cause of action at law be- 
comes summarily justifiable without a 
jury, notwithstanding the fact that as to 
such causes of action both parties are en- 
titled to a jury, and cannot be compelled 
to submit to a summary adjudication. 
Bailey v. Edwards, 47 M 363, 372, 133 P 
1095. | 

Where the primary purpose of an action 
against. a corporation was to recover on 
promissory notes aggregating the sum of 
$27,000, and to enforce liability of its di- 
rectors as co-makers and guarantors and 
for failure to file the annual statements re- 
quired by statute, and the only equitable 
relief prayed for was. the foreclosure of a 
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mortgage given by one of the directors on 
two town lots as security for the notes, the 
answers of defendants consisting inter alia 
of denials and counterclaims which were 
put in issue by reply, the defendants were 
entitled to a trial by jury of the strictly 
legal issues presented by the pleadings, and 
denial of such a jury trial was error. 
Benson-Stabeck Co. v. Farmers’ E. Co. et 
al., 66 M 395, 403, 214 P 600. 

Held, that an action to compel the re- 
lease of an oil and gas lease of record on 
the ground that the lessee had failed to 
commence drilling operations within the 
time fixed in the lease, by reason of which 
it became forfeited, and for the recovery 
of the statutory penalty, damages and at- 
torney’s fees (secs. 73-114; 73-115), is one 
at law, entitling plaintiff to a jury trial. 
Solberg v. Sunburst Oil & Gas Co. et al, 
70 M 177, 181, 225 P 612. 

In a proceeding under section 11067, R. 
C. M. 1921, (since repealed) to abate as 
a common nuisance a rooming-house where 
intoxicating liquor was being illegally kept 
and sold, providing that “the action shall 
be brought and tried as an action in 
equity,” the defendant is not entitled to 
a jury trial. State v. Mercier et al., 70 
M 333, 335, 225 P 802. 

Inconvenience or loss to prospective 
jurors or lack of adequate travel, hotel or 
eating facilities for them constitutes no 
excuse for depriving a litigant of his con- 
stitutional right to prompt disposition of 
his litigation and where case is to be tried 
to a jury, supreme court will direct trial 
court, by mandamus, to call a jury and 
try the case. State ex rel. Carlin v. Dis- 
trict Court et al, _. M __, 164 P 2d 
155. 


Right of Trial by Jury Limited by Con- 
ditions at Time of Adoption of the Con- 
stitution. 


The constitution must be construed in 
view of the conditions existing at the time 
of its adoption, and the right of trial by 
jury guaranteed under this broad declara- 
tion is the right as it then existed, and 
not one created or extended, except by ex- 
press terms, by the instrument itself. This 
rule extends to both civil and criminal 
trials. State ex rel. Jackson v. Kennie, 24 
M 45, 56, 60 P 589; Montana O. P. Co. v. 
Boston M. C. C. & 8S. M. Co., 27 M 288, 
306, 70 P 1114. 


Under this section the party complained 
of, in a proceeding in a justice court, to 
compel him to give security to keep the 
peace, is not entitled to a jury trial. No 
such right existed when the constitution 
was adopted, and there is nothing in the 
constitution extending the right to any 
case in which it did not exist at the date 
of its adoption. State ex rel. Jackson v. 
Kennie, 24 M 45, 56, 60 P 589. 
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The direction of a verdict in a creditors’ 
suit to set aside a sale as fraudulent was 
not an infringement on the defendant’s 
right to a trial by jury, though the testi- 
mony in the case was conflicting, since 
such cases were within the exclusive juris- 
diction of chancery at the time the con- 
stitution was adopted, and the constitution 
did not enlarge the right of trial by jury. 
Finch v. Kent, 24 M 268, 279, 61 P 653. 


Since parties in an action to determine 
an adverse claim to real property, or an 
interest therein, were not entitled to a jury 
trial prior to the adoption of the constitu- 
tion, a defendant in an action to try an 
adverse claim to a lode mining claim under 
the statute authorizing such an action, as 
re-enacted subsequent to the constitution, 
is not entitled to have the issues submitted 
to a jury. Montana O. P. Co. v. Boston & 


M. C. C. & 8. M. Co., 27 M 288, 306, 70 


P 1114. 

The right guaranteed by this section is 
the same as that guaranteed by the sev- 
enth amendment of the federal constitu- 
tion, because the federal constitution was 
the fundamental law of the territory at the 
time of its admission as a state, and the 
right as it then existed was preserved in 
the state constitution. Chessman v. Hale, 
31 M 577, 585, 79 P 254; Consolidated Gold 
& Sapphire Min. Co. v. Struthers, 41 M 
HOS ay tM cde bye 


The right of trial by jury, as it existed 
at the time of the adoption of the constitu- 
tion, still exists and cannot be taken away 
by legislative enactment. Chessman v, 
Hale, 31 M 577, 585, 79 P 254, 


The provision of this section, that the 
right of trial by jury shall be secured to 
all, and remain inviolate, applies only to 
cases where right of trial by jury existed 
at the time of the adoption of the consti- 
tution. This section refers in terms to 
“civil cases” and “criminal cases.” Cun- 
ningham v. Northwestern Improvement Co., 
44 M 180, 215, 119 P 554. 


The right of trial by jury is preserved as 
it existed at the time the constitution was 
adopted, and since the right to a trial of 
a contested divorce suit did not exist at 
that time, a party to such a suit may not 
now demand, as a matter of right, a jury 
trial of the issues raised by the pleadings. 
Davidson v. Davidson, 52 M 441, 443, 158 
P 680. 


The proceeding by which a drain district 
is created and managed is not an ordinary 
civil action but a special statutory proceed- 
ing in which the trial by jury did not exist 
at the time the state constitution was 
adopted, and hence the constitutional right 
of trial by jury is not denied by failure of 
the statute to make the question of benefits 
received or damages suffered by a land 
owner determinable by a jury. In re Val- 
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ley Center Drain District, 64 M 545, 551, 
211 P 218. 

The right of trial by jury guaranteed by 
section 23, article III, of the state consti- 
tution is the right as it existed at the time 
the constitution was adopted. Bull v. Butte 
Electric Ry. Co., 69 M 529, 532, 223 P 514. 


See, also, In re McLure’s Estate, 68 M | 


556, 570, 220 P 527. 

The right of trial by jury guaranteed 
by this section is the right as it existed 
at the time the constitution was adopted; 
hence, since the right to a jury trial in 
an equity case did not exist at that time, 
it does not exist now. Merchants Fire 
Assurance Corporation of New York v. 
Watson, 104 M 1, 13, 64 P 2d 617. 

Action by corporation against one of 
its directors to decree and enforce a trust 
of mining claims located by director and 
necessary to development and operation of 
plaintiff's property was one in equity and 
defendant did not have right to demand 
jury trial since such right did not exist 
at time of adoption of the constitution. 
Golden Rod Mining Co. v. Bukvich et al., 
108 M 569, 580, 92 P 2d 316. 

The constitutional guaranty of a right 
to trial by jury does not grant or enlarge 
the right of a jury trial but merely pre- 
serves it as it existed at the time the 
Constitution was adopted. Moore v. Cap- 
itol Gas Corp., 117 M 148, 152, 158 P 2d 
302. 

The effect of the pre-trial practice act 
is not such as to deprive a litigant, in a 
case involving questions of fact, of the 
right to have controverted fact questions 
disposed of by a jury as prescribed by the 
Constitution. State ex rel. Carlin v. Dis- 
trict Court, __. M __, 164 P 2d 155, 158. 


References 


Cited or applied in Spencer v. Spencer, 
31 M 631, 639, 79 P 320; State v. Koch, 
33 P 490, 496, 85 P 272; Freeman v. United 
States, 227 Fed. 732, 746; State v. Kelly et 
al., 57 M 123, 130, 187 P 637; Broat Lum- 
ber Co. v. Van Houten, 66 M 478, 485, 213 
P 1116; Boepple v. Mohalt, 101 M 417, 437, 
440, 442, 54 P 2d 857; Butler Brothers 
Development Co. v. Butler, 111 M 329, 
342, 108 P 2d 1041; State ex rel. Palagi v. 
Regan, County Clerk, 113 M 3438, 357, 126 
P 2d 818. 


Art. III, § 25 


Criminal Law€87214; Jury¢>4, 9 et 
seq.; Trial€—3214. 

23 C.J.S. Criminal Law § 1391; 50 O.J.S. 
Juries §§ 4, 9 et seq.; 64 C.J. Trial § 872. 

11 Am. Jur, 1107, Constitutional Law, 
§ 317; 31 Am. Jur. 552, Jury, §§ 3 et seq. 

Right to jury trial in proceeding for 
removal of public officer. 3 ALR 232 and 
8 ALR 1476. 

Constitutionality of statute conferring 
on chancery courts power to abate public 
nuisances. 5 ALR 1474; 22 ALR 542; and 
75 ALR 1298. 

Right to jury trial in case of seizure of 
property alleged to be illegally used. 17 
ALR 568 and 50 ALR 97. 

Right to waive trial by jury in criminal 
eases, and effect of waiver upon jurisdic- 
tion of court to proceed without a jury. 
48 ALR 767 and 58 ALR 1081. 

Constitutionality of statute relating to 
injunctions against crime or abatement of 
nuisance arising from violation of liquor 
law. 49 ALR 635. 

Constitutionality and construction of 
statute enhancing penalty for second or 
subsequent offense. 58 ALR 20; 82 ALR 
345; 116 ALR 209; 132 ALR 91; and 139 
ALR 673. 

Right to jury in will contest. 62 ALR 
82. . 

Constitutionality of corrupt practices 
act. 69 ALR 377. 

Constitutionality of arbitration statute. 
69 ALR 816. 

Right to consent to trial of criminal case 
before less than twelve jurors; and effect 
of consent upon jurisdiction of court to 
proceed with less than twelve. 70 ALR 
279 and 105 ALR 1114. 


Constitutionality of compulsory arbitra- 
tion or appraisal provision of standard 
policy. 77 ALR 619. 


Right of defendant in criminal case to 
insist, over objection of prosecution or 
court, upon trial by court without a jury. 
79 ALR 563. 


Statutes in relation to subject-matter or 
form of instructions by court as impairing 
constitutional right to jury trial. 80 ALR 
906. 

Validity of statute empowering admin- 
istrative officials to transfer to peniten- 
tiary inmate of reformatory. 95 ALR 1455. 


Sec. 24. Laws for the punishment of crime shall be founded on the prin- 
ciples of reformation and prevention, but this shall not affect the power of the 
legislative assembly to provide for punishing offenses by death. 


Criminal Law¢ 1205. 
Sec. 25. 


24 C.J.S. Criminal Law § 1974. 


Aliens and denizens shall have the same right as citizens to 


acquire, purchase, possess, enjoy, convey, transmit, and inherit mines and 
mining property, and milling, reduction, concentrating, and other works, and 
real property necessary for or connected with the business of mining and 
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treating ores and minerals: provided, that nothing herein contained shall be 
construed to infringe upon the authority of the United States to provide for 
the sale or disposition of its mineral and other public lands. 


NOTE.—As to right of nonresident alien 
to inherit other than mining property, 
see section 91-519 et seq. 


Operation and Effect 


This provision goes no further than to 
put aliens and denizens on the same foot- 
ing as citizens in granting the right to in- 
herit. In other words, since citizens have 
the right, aliens and denizens also have it. 
The provision is not a limitation upon the 
power of the legislature to impose upon it 
the condition prescribed in section 91-418, 
that “no non-resident foreigner can take 
by succession unless he appears and claims 
such succession within five years after the 
death of the decedent to whom he claims 
succession,” or any other condition which 
it may deem necessary to prescribe in order 


Sec. 26. 


that estates may be properly administered 
and distributed. The code provision in 
question is a statute of limitations which 
does not affect in any way the right con- 
ferred. It deals with the remedy only, and, 
being remedial in its nature, is not in any- 
wise repugnant to this provision of the 
constitution. In re Colbert’s Estate, 44 M 
259, 267, 119 P 791. 


References 


Cited or applied in State ex rel. Kolbow 
v. District Oourt, 38 M 415, 417, 100 P 
207; Bottomly v. Meagher County, 114 M 
220, 227, 133 P 2d 770. 


Aliens©=6 et seq. 
3 C.J.S. Aliens § 11 et seq. 


The people shall have the right peaceably to assemble for the 


common good, and to apply to those invested with the powers of government 
for redress of grievances by petition or remonstrance. 


Operation and Effect 


Under the rule that a statute which de- 
nies to the elector of the state, or any part 
of it, the right to nominate candidates for 
public office is void as violative of this 
section and section 5 of this article, chap- 
ter.113, laws of 1909, (omitted) providing 
for non-partisan nominations to judicial 
office, by petition, is invalid because in- 
capable of being made to operate uni- 
formly throughout the state, in that it fails 
to provide any means by which a candi- 
date for judicial office may be nominated 
in a newly created municipality, or for a 
newly created judicial office, or for judi- 
cial office in a district the boundaries of 
which have been changed since the last 
election, or may be changed hereafter. 
State ex rel. Holliday v. O’Leary, 43 M 
157, 164, 115 P 204. 


Constitutional Law¢=91. 

16 C.J.S. Constitutional Law § 214. 

See 11 Am. Jur. 1118 et seq., Constitu- 
tional Law, § 325. 

Validity of statute or ordinance pro- 
hibiting or regulating holding of meeting 
in street. 10 ALR 1483 and 25 ALR 114. 

Constitutionality of statute regulating 
or imposing tax or license fee upon news- 
papers or magazines. 35 ALR 7 and 110 
ALR 327. 

Validity of statute or ordinance against 
picketing. 35 ALR 1200; 108 ALR 1119; 
122 ALR 1043; 125 ALR 963; and 130 
ALR 1303. | 

Public speaking in street. 62 ALR 404. 

Use of streets or parks for religious 
purposes. 133 ALR 1402. 


Sec. 27. No person shall be deprived of life, liberty, or property without 


due process of law. 


Curative Statutes Do Not Remove Neces- 
sity to Give Notice of Application for Tax 
Deed 


Since the legislature could not in viola- 
tion of the due process of law clause of 
the constitution have done away with the 
necessity of giving notice of an applica- 
tion for tax deed prescribed by sec. 84- 
4151, contention in an action to set aside 
such a deed on the ground that notice had 
not been given, that failure to give notice 
was cured by chs. 94 and 105, 1. 1939, held 
without merit. Kerr v. Small, 112 M 490, 
493, 117 P 2d 271 


“Due Process of Law” Defined 


The phrase “due process of law” does: 
not necessarily mean by a judicial proceed- 
ing. Cunningham -v. Northwestern Im- 
provement Co., 44 M 180, 217, 119 P 554. 
See also, State ex rel. Marshall v. District 
Court, 50 M 289, 296, 146 P 743. 

So long as the statute authorizing the 
construction and maintenance of a drain 
and the imposition of special assessments 
to defray the cost thereof provides for no- 
tice to every interested land owner and an 
opportunity for him to be heard before he 
can be affected adversely, it does not de- 
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prive him of his property without due pro- 
eess of law. In re Valley Center Drain 
District, 64 M 545, 551, 211 P 218. 

The constitutional guaranty that no per- 
son shall be deprived of his property with- 
out due process of law may be violated 
without the physical taking of it for public 


or private use; any law which destroys its . 


use or value results in depriving the owner 
of it. Bettey v. City of Sidney, 79 M 314, 
317, 257 P 1007. 


Eminent Domain 

The jurisdiction of courts over eminent 
domain proceedings is wholly statutory; 
the due process of law clause, in addition 
to its requirement of public use and just 
compensation, protects the land owner 
from the adoption of any form of pro- 
cedure which deprives him of a reasonable 
opportunity to be heard. The provisions 
of the law granting the right of eminent 
domain must be complied with. Housing 
Authority of City of Butte v. Bjork and 
County of Silver Bow, 109 M 552, 556, 
98 P 2d 324, 


Operation and Effect in General - 


The assumption that a railroad, since it 
is for the public use and benefit, has, 
through being given authority by the leg- 
islature to construct its line, rights to 
which the rights of adjacent property 
holders are subordinated, is limited by the 
principle of the constitution that no person 
ean be deprived of property without due 
process of law. Wine v. Northern Pacific 
Ry..Co., 48 M 200, 206, 136 P 387. 

The due process of law clauses of the 
federal and state constitutions require a 
hearing or an opportunity to be heard, be- 
fore one may be held to be concluded by a 
judgment. Mitchell v. Banking Corp. of 
Montana, 94 M 183, 187, 22 P 2d 155. 

The incumbent of a public office for a 
definite term carrying a fixed salary has a 
“property interest” therein within statute 
defining property and within constitutional 
provision that no person shall be deprived 
of property without due process of law. 
State ex rel. Ryan v. Norby, _._ M __, 
165 P 2d 302, 304. 


Statutes and Proceedings Held Invalid 
Under This Provision 

A statute which authorizes the taxation 
of costs upon the filing of a memorandum, 
without notice to the person liable there- 
for, would seem to be obnoxious to the 
constitutional guaranty contained in this 
section, the phrase “due process of law” 
including notice and a hearing before 
judgment. State ex rel. Riddell v. District 
Court, 33 M 529, 532, 85 P 367. 

The provision of sec. 91-522 declaring 
the statute incapacitating nonresident 
aliens to receive property in this state 
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as decedent’s heir, devisee, or legatee ap- 
plicable to vested interests in estates in 
process of probate and undistributed at 
effective date of statute, is invalid as 
denying due process of law. In re Nossen’s 
Estate, __ M __, 162 P 2d 216, 218. 

Held, that chapter 125, laws of 1921 
(secs. 3550-3552, R. C. M. 1921 omitted) 
prohibiting the use or consumption of na- 
tural gas from a natural gas well in such a 
manner as to prevent the heat therein 
contained from being utilized for other 
manufacturing purposes or domestic pur- 
poses, is unconstitutional as depriving the 
owner of his property without due process 
of law. Gas Products Co. v. Rankin, 63 M 
372, 393, 207 P 998. 

The provisions of the herd law (sec. 
3348, et seq., R. C. M. 1921 since repealed) 
must be strictly followed in order to afford 
protection to those responsible for the im- 
pounding and sale of animals under its 
authority, and where they are not so fol- 
lowed, the taking constitutes a taking of 
private property without due process of 
law (sec. 27, art. III, const.), and a con- 
version of the property. Jorgenson v. 
Story et al., 78 M 477, 490, 254 P 427, 

The subjection of lands to assessments 
for the construction or purchase of an irri- 
gation system and water rights is a taking 
of such lands to the extent of the charge 
thus laid upon them, and notice giving to 
the owner an opportunity to be heard on 
the question whether his lands are such as 
may properly be included, within the dis- 
trict for the creation of which a petition is 
filed, and proper service of same, are 
essential, else the taking is without due 
process of law, and violative of the con- 
stitution, these steps being jurisdictional. 
Scilley v. Red Lodge-Rosebud Irr. Dist., 
83 M 282, 296, 272 P 543. 

Defendant holder of stock in a state 
bank died after action had been com- 
menced against him to recover on his stat- 
utory liability as such stockholder; after 
his death his attorneys filed an answer and 
then withdrew from the case. The execu- 
tors of his estate were not substituted as 
defendants until long after submission of 
the cause for decision, the estate not being 
represented at the trial. On appeal from a 
judgment against the executors, held, that 
having been denied the right to be heard 
before judgment was rendered against 
them, it was void as in violation of the 
constitutional due process of law clause. 
Mitchell v. Banking Corp. of Montana, 94 
M 183, 187, 22 P 2d 155. 

Held, that the concluding clause of the 
last sentence of the motor registration act, 
section 3, chapter 158, laws of 1933 (84- 
406), relating to the time when motor 
vehicles are assessable for taxation pur- 
poses, is so vague and uncertain in its 
terms that taxing officials are unable to 
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construe it uniformly or administer its 
provisions without discrimination, and 
therefore violates this section of the con- 
stitution, prohibiting the taking of prop- 
erty without due process of law. Venne- 
kolt v. Lutey et al., 96 M 72, 75, 77, 28 P 
2d 452. 

Secs. 173.2 to 173.20 inclusive R. C. M. 
1935 (omitted) requiring insurance of 
public buildings held unconstitutional as 
regards cities and towns because an un- 
lawful interference with municipal func- 
tion and an attempt to take municipal 
property without due process of law. State 
v. Holmes, 100 M 256, 278, 47 P 2d 624. 

Since cities in maintaining fire depart- 
ments are exercising proprietary and not 
governmental functions, chapter 49, laws 
of 1935 (omitted) fixing the hours of labor 
and minimum compensation for firemen, is 
unconstitutional as invading the propri- 
etary rights of cities in manner not justi- 
fiable under the police power of the state. 
State ex rel. Kern v. Arnold, 100 M 346, 
365, 49 P 2d 976. 


Statutes and Proceedings Held Valid 


Under This Provision 


Sections 93-1901-8 and 93-1901-12 au- 
thorizing a party to contradict his own 
witness by other evidence, and to ask him 
whether he had made other statements, are 
not repugnant to this section. State v. 
Bloor, 20 M 574, 585, 52 P 611. 

A litigant has no constitutional right to 
have his cause tried before a particular 
judge, and hence a party is not deprived 
of his life, liberty, or property by the mere 
fact that he cannot have his cause tried 
before the judge of the district where the 
action was commenced. State ex rel. Ana- 
conda C. M. Co. v. Clancy, 30 M 529, 541, 
ike awe. 

Id. The act of December 10, 1903, 
amending section 180 of the code of civil 
procedure of 1895 (93-901), so as to pro- 
vide for the disqualification of district 
judges on the filing of an affidavit of pre- 
judice, is not in violation of this section, 
in that no notice is required to be given 
of the filing of the disqualifying affidavit, 
since, as the mere filing of the affidavit 
works the disqualification, the giving of 
notice would serve no purpose. 

The act of the legislature, laws of 1909, 
chapter 67, page 81, (omitted) although 
invalid for another reason, is not in viola- 
tion of the due process of law principle of 
the constitution. Whether the collection 
of an occupation tax in the summary man- 
ner provided by the act affords due pro- 
cess of law is set at rest, as to taxes gen- 
erally, by Kelly v. City of Pittsburg, 104 
U. S. 78, 26 L. Ed. 658. See, also, Palmer 
v. McMahon, 133 U. S. 660, 10 Sup. Ct. 
324, 33 L. Ed. 772. And see, also, McMillan 
v. Anderson, 95 U. S. 37, 24 L. Ed. 335, 
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where it is said that the mode of assessing 
taxes is summary in all cases, in order that 
it may be speedy and effectual, but that 
summary does not mean arbitrary, or un- 
equal or illegal. Cunningham v. North- 
western Improvement Co., 44 M 180, 217, 
119 P 554. 

The statutes authorizing the state in- 
spector of fruit pests to destroy infected 
fruit are valid. Colvill v. Fox, 51 M 72, 
79, 149 P 496. 

Secs. 1113 to 1132 R. C. M. 1935, (since 
repealed) providing for teachers’ pensions, 
are not invalid as in contravention of this 
section. Trumper v. School District No. 55, 
55 M 90, 93, 173 P 946. 

Held, under. this case, that section 89- 
1402, prescribing the procedure for the ex- 
tension of an irrigation district already 
created, when the act is viewed as a whole 
and liberally construed as provided in 
section 89-2109, is not open to the objec- 
tion that it operates to deny the noncon- 
senting land owner of his property with- 
out due process of law, in that, while pro- 
viding for a hearing, it makes no provision 
for granting relief to him. In re Crow 
Creek Irrigation District, 63 M 293, 299, 
PAU fas saan 7 

On the authority of Hersey v. Neilson, 
47 M 132, and Stange v. Esval, 67 M 301, 
held that section 4482, R. C. M. 1921 
(since repealed) requiring the contract for 
county printing to be let to a newspaper 
published in the -particular county con- 
tinuously for a period of one year im- 
mediately preceding its letting, is not void 
as in violation of the fifth and fourteenth 
amendments to the federal constitution, as 
depriving the county of the right to con- 
tract and granting a person a privilege or 
immunity not granted to another, or of 
section 26, art. V of the state constitution, 
prohibiting the enactment of special or 
class legislation, or of sections 3 and 27, 
article III thereof, as denying the county 
the right to contract and depriving it of 
property without due process of law. State 
ex rel. Woare v. Board of Commrs., 70 M 
252, 255 et seq., 225 P 389. 


Held, that secs. 91-4401 to 91-4456, im- 
posing an inheritance tax upon all estates 
of persons who died since April 1, 1921, 
remaining undistributed on the date of its 
approval, March 5, 1923, is a valid enact- 
ment and not open to attack on the 
grounds that it violates the equal protec- 
tion of the law clause of the constitution, 
is class legislation and authorizes the tak- 
ing of property without due process of 
law. State ex rel. Rankin vy. District Court, 
70 M 322, 327, 225 P 804. 

Held, that section 4 of chapter 154, laws 
of 1923, (since repealed) providing that 
no person shall operate motor vehicles on 
the public highways for compensation 
without first having obtained a license, 
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is not violative of section 27 of art. III 
of the state constitution, providing that 
no person shall be deprived of liberty or 
property without due process of law. Wil- 
lis v. Buck et al., 81 M 472, 480, 263 P 
982, 

Held, in an action by the state to collect 
the license tax imposed upon distributors 
of gasoline by the act as amended by 
chapter 186, laws of 1925 (since repealed) 
that the provision denying to a distributor 
who refuses or neglects to furnish to the 
state treasurer a quarterly statement of 
his sales the right by action to attack the 
correctness of the statement made for him 
by the state board of equalization upon 
such information as it may be able to 
obtain, or to enjoin the collection of the 
tax assessed against him by the board, does 
not deprive the delinquent of his property 
without due process of law; the fault hav- 
ing been his he may not be heard to com- 
plain of the consequences of his refusal 
or neglect. State v. Silver Bow Refining 
Co., 83 M 380, 385, 272 P 684. 


No person has a vested right to use the 
public highways for a commercial purpose, 
and a denial of the right to do so takes 
from him no property or property right 
without due process of law. Northern Pa- 
cific Ry. Co. v. Bennett, 83 M 483, 497, 272 
P 987. 

Held, that secs. 82-1201 et seq., in not 
requiring service of an order to show 
cause on the owner of a building sought to 
be condemned as a fire hazard in a pro- 
ceeding instituted by the state fire mar- 
shal, do not offend against the due 
process of law clause of the constitution, 
since they do require the order, designated 
the “process” by which the court acquires 
jurisdiction, to be “issued,” which term 
comprehends the idea that it be sent forth 
for service by an officer on the person to 
whom it is directed. State ex rel. Brooks 
v. Cook, 84 M 478, 486, 276 P 958. 

Chapter 154, laws of 1923 (since re- 
pealed) held not open to attack with re- 
spect to the regulation of common ¢carriers, 
under the due process of law clause of the 
state constitution. Stoner v. Underseth et 
al., 85 M 11, 22, 277 P 437. 

Sees. 4024 R. C. M. 1921 (since repealed) 
and 89-1715, curing defects in the creation 
of irrigation districts, held not open to con- 
stitutional objections based on the provi- 
sions of section 13, article XV, section 27, 
article III, section 23, article V, and sec- 
tion 1, article VIII, of the state constitu- 
tion, or the fourteenth amendment to the 
constitution of the United States. State v. 
Board of County Commrs., 86 M 595, 607, 
285 P 932. | 

Held, that section 84-905, authorizing 
the state board of equalization to apply 
the unit rule of valuation in ascertaining 
the value of property of telegraph, tele- 
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phone and railroad companies, is not vul- 
nerable to objections on the grounds that 
it violates the due process and equal pro- 
tection of the law clauses of the constitu- 
tion. Western Union T. Co. v. State Board, 
ete., 91. M 310, 320, 7 P)2d 551. 

Under this case, held, that secs. 8-101 to 


8-125, regulating the use of state highways 


by motor carriers for hire, are a valid en- 
actment as against the contentions of a 
private contract carrier that by requiring 
him to obtain from the state board of rail- 
road commissioners a certificate of public 
convenience and necessity, the act is in- 
valid, as denying him the right to contract, 
and offending against the equal protection 
of the law and the due process of the law 
clauses of the constitution. (Justices Ford 
and Angstman dissenting.) Barney v. 
Board of Railroad Commrs., 93 M 115, 138, 
17 P 2d 82; Fulmer v. Board of Railroad 
Commrs., 96 M 22, 28 et seq., 28 P 2d 
849. 

An ordinance requiring taxicab drivers 
to occupy a position by the side of their 
vehicles along the curb line of the street 
fronting a railway station, and prohibiting 
them from soliciting patronage on railway 
property, held a valid exercise of the police 
power as against the objections that it was 
in conflict with the due process of law 
clause of the federal and state constitu- 
tions, indirectly interfered with interstate 
commerce carried on partially within the 
state, and impaired the obligations of con- 
tracts between the operator of the taxi- 
eabs and railway eompanies. City of Butte 
v. Roberts, 94 M 482, 486, 23 P 2d 243. 


Sees. 173.2 to 173.20 inclusive R. C. M. 
1935 (omitted) requiring insurance of 
public buildings so far as it applies to 
counties and school districts held constitu- 
tional. State v. Holmes, 100 M 256, 278, 47 
P 2d 624. 

In providing emergency relief by the 
creation of high school districts in coun- 
ties having county high schools by sees. 
75-4601 to 75-4606 the legislature did not 
violate the provisions of this section of 
the constitution. State ex rel. Berthot v. 
Gallatin County High School District, 102 
M 356, 360, 58 P 2d 264. 

Secs. 23-1301 et seq., authorizing a re- 
count of ballots cast at any election by 
boards of county canvassers, a public office 
not being property, deprivation thereof is 
not violating this provision, and if one is 
accorded the right to appear, be heard, 
file pleadings, make objections and parti- 
cipate fully in a hearing the due process 
clause is satisfied. State ex rel. Riley v. 
District. Court, 103 M 576, 586, 64 P 2d 
115. 

Held, that secs. 53-107; 53-109; 53-110; 
53-112; 53-114; 53-116; 53-117; 53-118 and 
84-406 relating to the taxation of motor 
vehicles, do not violate the due process 
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of law clause of the constitution. Wheir 
v. Dye, 105 M 347, 361, 73 P 2d 209. 

Held, that sec. 41-1113 enacted at the 
extraordinary session of 1933-34, prior to 
the adoption of art. XVIII, sec. 4 of the 
constitution making eight hours a day’s 
work, is not invalid as offending against 
the fourteenth amendment to the federal 
constitution, nor art. III, sec. 27 of the 
state constitution. State v. Safeway 
Stores, Inc., 106 M 182, 198, 76 P 2d 81. 

Held, that section 91-4701, requiring 
notice to an alleged incompetent of a hear- 
ing to determine his competence, but not 
requiring notice to any other, does not 
violate the due process clause of the state 
or federal constitutions. State ex rel. Hay- 
nes v. District Court et al., 106 M 578, 
582, 81 P 2d 422. 

Held, that secs. 53-201 to 53-206 provid- 
ing for service of summons in actions 
against nonresident automobilists. arising 
out of accident or collision while driving 
upon Montana highways, are constitutional 
under this and the federal due process of 
law clauses, and that the state’s police 
power extends to nonresident as well as 
resident motorists. State ex rel. Charette 
v. District Court, 107 M 489, 496, 86 P 2d 
750. 

The unfair practices act, secs. 51-101 to 
51-118, held not in conflict with either the 
federal or state constitutional provisions 
as a denial of due process of law. As- 
sociated Merchants of Montana v. Ormes- 
her, 107 M 530, 542, 86 P 2d 1031. 

Held, that sec. 41-1306, providing for 
allowance of attorneys’ fees to the success- 
ful party in an action to recover wages, 
is not invalid as violating the due process 
of law clause of either the state or federal 
constitutions, nor as denying to either 
party the equal protection of the law. 
Britt v. Cotter Butte Mines, 108 M 174, 
176, 91 P 2d 403. 

Ch. 188 L. 1939, (omitted) authorizing 
county commissioners to provide for the 
payment of floating indebtedness by levy- 
ing of special taxes or the issuance of 
funding bonds to pay such indebtedness 
when the same exceeds a certain amount, 
held not taking of property without due 
process of law in violation of this provi- 
sion of the constitution. State ex rel. Sieg- 
friedt v. Carbon County, 108 M 510, 513, 92 
P 2d 301. 

Where state bonds are sold before the 
expiration of six months after adjourn- 
ment of the legislature within which 
period the creative act is subject to action 
by the people on referendum, during which 
period the act is attacked as unconstitu- 
tional but found valid, and the act is 
“still in full force and effect” within the 
terms of art. V, sec. 1 of the constitution, 
the bonds are subsisting obligations of the 
state, since to hold otherwise would de- 
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prive the purchasers of their property 
without due process of law. Lodge v. 
Ayers, 108 M 527, 535, 91 P 2d 691. 

The due process of law clause of the 
federal and state constitutions is not ap- 
plicable to subdivisions of the state (such 
as counties), and therefore contention that 
sec. 94-5610 as amended, under which a dis- 
trict judge is authorized to apportion costs 
of criminal trials between counties is not 
unconstitutional as offending against this 
clause. Rosebud County v. Flinn, 109 M 
537, 539, 98 P 2d 330. 

Curative or validating statutes, such as 
sec. 84-4160.1, validating tax deeds there- 
tofore issued notwithstanding error in 
stating the amount due for taxes, interest 
and penalty in the notice of application 
for tax deed, do not violate this provision 
of the constitution relative to due process 
of law.’ Howard v. Newlon, 112 M 189, 
191; 114 P.2d 272. 

Motion to quash citation of attorney in 
proceeding for contempt of supreme court, 
urging that in denying respondent’s mo- 
tion to disqualify four, or in the alterna- 
tive two, of the Justices of the court, his 
rights under this section and the four- 
teenth amendment to the constitution of 
the United States were violated, found 
without merit. State ex rel. Hall v. Nie- 
woehner, 116 M 487, 449, 155 P 2d 205. 


Ward’s Right to Conduct Litigation and 
Select Attorney After His Majority 


It is not a mere technicality to insist 
that a person’s rights may not be litigated 
without his authority, for that is an in- 
herent right guaranteed by the due pro- 
cess: clauses of. both the federal (fifth 
amendment; fourteenth amendment, sec. 
1), and state (this section) constitutions, 
and by sec. 93-2115, applying to the right 
of a person sui juris (in the instant case 
the ward on attaining majority) to manage 
his own affairs, including the right to con- 
trol his own litigation and select his own 
attorney. Mitchell v. McDonald, 114 M 
292, 304, 136 P 2d 536. 


References 


Cited or applied in State v. Ah Jim, 9 
M 167, 171, 23 P 76; State v. Kingsly, 10 
M 537, 544, 26 P 1066; State v. Bernheim, 
19. M 512, 514, 49 P 441; Hinds v. Wilcox, 
22 M 4,11, 55 P 355; Butte & B. Co. v. 
Montana O. P. Co., 25 M 41, 68, 63 P 825; 
State ex rel. Heinze v. District Court, 32 M 
394, 397, 80 P 673; Billings Sugar Co. v. 
Fish, 40 M 256, 260, 106 P 565; Equitable 
Life Assur. Co. v. Hart, 55 M 76, 88, 173 
P 1062; State v. Lewis, 67 M 447, 452, 
216 P 337; State v. Mercier et al., 70 M 
333, 339; 225 P 802; Chicago ete. Ry. Co. 
v. Board of R. R. Com., 76 M 305, 318, 
247 P 162; State ex rel. Altop v. City of 
Billings et al., 79 M 25, 45, 255 P 11; 
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State v. Board of Prison Commrs. et al., 84 
M 14, 19, 273 P 1044; Durocher v. Myers, 
84 M 225, 233, 274° P 1062; State v. Gate- 
way Mortuaries, Inc., et al., 87 M 225, 234 
et seq., 287 P 156; Roberts et al. v. Hos- 
king et al., 95 M 562, 564, 28 P 2d 199; 
Binsfield v. Johnson, 6 F. Supp. 29, 31; 


Granger v. Erie et al., 101 M 170, 172, 53 . 


P 2d 443; State ex rel. Cook et al. v. Dis- 
trict Court, 102 M 424, 431, 58 P 2d 273; 
State ex rel. Hamilton et al. v. District 
Court et al., 102 M 341, 346, 57 P 2d 1227; 
Martin v. Glacier County, 102 M 213, 219, 
56 P 2d 742; State v. Stephens, 102 M 414, 
416, 59 P 2d 54; Grady v. City of Livings- 
ton, et al. 115, M: 47, 54, 141 P 2d 346; 
State vy. Allison, 116 M 352, 366, 153 P 
2d 141; State ex rel. Westlake v. District 
Court; i =" M2178 P. 2d 896,.898. 


Constitutional Law¢=251 et seq. 

16 O.J.S. Constitutional Law § 567 et 
seq. 

12 Am. Jur. 258, Constitutional Law, 
§§ 567 et seq. 

Compulsory examination for venereal 
disease. 2 ALR 1332 and 22 ALR 1189. 

Constitutionality of statute or ordinance 
providing for destruction of animals. 8 
ALR 67. 

Constitutionality of statute regulating 
the time of payment of wages. 12 ALR 612 
and 26 ALR 1396. 

Constitutionality of statutes for protec- 
tion of vegetation against disease or in- 
fection. 12 ALR 1136. 

Income tax on nonresident or foreign 
corporation. 15 ALR 1326 and 90 ALR 484. 

Validity of minimum wage statutes re- 
lating to private employment. 24 ALR 
1259; 47 ALR 217; 103 ALR 1466; and 
108 ALR 1345. 

Constitutionality of statute regulating 
or imposing tax or license fee upon news- 


papers or magazines. 35 ALR 7 and 110 


ALR 327. 

Constitutionality of statute making un- 
Jawful possession of intoxicating liquor 
legally obtained, or providing for its con- 
fiscation. 37 ALR 1386. 

Asexualization or sterilization of crimi- 
nals or defectives. 40 ALR 535; 51 ALR 
862; and 87 ALR 242. 

Constitutionality of “civil rights” legis- 
lation by state. 49 ALR 505. 

Constitutionality of statute relating to 
injunctions against crime or abatement of 
nuisance arising from violation of liquor 
law. 49 ALR 635. 


Constitutionality of statute against so- 
licitation of business by or for attorney. 
53 ALR 279. 


Constitutionality of statute or ordinance 
prohibiting or regulating advertising by 
physician, surgeon, or other person profes- 
sing healing arts. 54 ALR 400. 


Art. III, §27 


a 


Constitutionality of statute 
riparian rights. 56 ALR 277. 

Regulation of use of highway by private 
motor vehicles for hire. 56 ALR 1056; 81 
ALR 1415; and 87 ALR 735. 

Constitutionality and construction of 
statute enhancing penalty for second or 
subsequent offense. 58 ALR 20; 82 ALR 
345; 116 ALR 209; 132 ALR 91; and 139 
ALR 673. 

Validity of special statute authorizing 
exemption of industrial concern from taxa- 
tion. 64 ALR 1217. — 

Power to extend boundaries of muni- 
cipal corporations. 64 ALR 1335. 

Schools; free textbooks and other school 
supplies for individual use of pupils. 67 
ALR 1196. 

Constitutionality of levee and flood con- 
trol acts. 70 ALR 1274. 

Constitutionality of chain store tax. 73 
ALR 1481; 85 ALR 736; and 112 ALR 305. 

Validity of legislation directed against 
political, social, or industrial propaganda 
deemed to be of a dangerous tendency. 73 
ALR 1494, 


Constitutionality of statutes or ordi- 
nances for taxation of common carriers 
by automobile. 75 ALR 13. 

State income tax on resident in respect 
of income earned outside the state. 87 
ALR 380. 

Validity of so-called “sales tax.” 89 
ALR 1432; 110 ALR 1485; 117 ALR 846; 
and 128 ALR 893. 

Constitutionality of statute permitting 
state to take or use in evidence depositions 
in criminal case. 90 ALR 377. 


Constitutionality of statutes in relation 
to registration before voting at election or 
primary. 91 ALR 349, 

Power of municipal or school authorities 
to prescribe vaccination or other health 
measure as a condition of school attend- 
ance. 93 ALR 1413. 

Constitutionality of statutes providing 
for refund of taxes illegally or erroneously 
exacted. 98 ALR 284. 


Judicial questions regarding Federal 
Social Security Act or state legislation 
adopted in anticipation of, or after the 
passage of, that act, to set up “state plan” 
contemplated by it. 100 ALR 697; 106 
ALR 243; 108 ALR 613; 109 ALR 1346; 
118 ALR 1220; and 121 ALR 1002. 


Failure of advertisement in judicial pro- 
ceeding for sale of land for delinquent 
taxes or foreclosure of tax lien, to des- 
cribe lands affected, as contrary to due 


affecting 


process of law or other constitutional ob- 


jection. 107 ALR 285. 

Power to detach land from municipal 
corporations, towns, or villages. 117 ALR 
267. 

Constitutionality of regulations as to 
milk. 119 ALR 243. 
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Validity of statutory or municipal reg- 
ulation of soliciting of alms or contribu- 
tions for charitable, religious, or indivi- 
dual purposes. 128 ALR 1361 and 130 ALR 
1504. ' 


Sec. 28. 
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Constitutionality, construction, and ap- 
plication of general use tax or other com- 
pensating tax designed to complement 
state sales tax. 129 ALR 222. 


There shall never be in this state either slavery or involuntary 


servitude, except as a punishment for crime, whereof the party shall have 


been duly convicted. 


References 
State ex rel. Marquette v. Police Court, 
86 M 297, 307, 283 P 430. 


Constitutional Law¢—83(2). 

16 CO.J.S8. Constitutional Law § 203. 

10 Am. Jur. 896, Civil Rights, §3; 11 
Am. Jur. 1097, 1098, Constitutional Law, 

311. 
S eae ata of statute requiring 
persons, regardless of financial condition, 


Sec. 29. 


to engage in some business, profession, oc- 
cupation, or employment. 9 ALR 1366. 

Injunction against strike as violating 
constitutional provision against involun- 
tary servitude. 46 ALR 1541. 

Selective Training and Service Act. 129 
ALR 1171; 137. ALR 1183; 140 ALR 1504; 
141 ALR 1513; 142 ALR 1510; and 143 
ALR 1520. 


The provisions of this constitution are mandatory and prohibi- 


tory, unless by express words they are declared to be otherwise. 


Construction and Meaning of This Pro- 
vision 

This section can have but one meaning, 
namely, that with reference to the subjects 
upon which the constitution assumes to 
speak, its declarations shall be conclusive 
upon the legislature, and shall prevent the 
enactment of any law which has for its 
purpose the extension or limitation of the 
powers which they confer. In re Weston, 
28 M 207, 212, 72 P 512. 

While all the provisions of the constitu- 
tion are “mandatory and prohibitory,” yet 
the courts, bearing in mind that the legis- 
lature is a co-ordinate branch of the gov- 
ernment, and that its action, if fair, should 
be sustained, have given this section a 
liberal construction, so as to not interfere 
with or impede proper legislative functions. 
State v. McKinney, 29 M 375, 381, 74 P 
1095. 

A provision of the constitution is to be 
deemed mandatory and prohibitory unless 
declared to be otherwise, or else made by 
the instrument itself subject to exception. 
State ex rel. Peyton v. Cunningham, 39 M 
197, 201, 103 P 497. 

A constitutional provision is construed 
to be mandatory from the nature of the 
instrument, but in Montana the character 
is given by express declaration to that ef- 
fect. State ex rel. Hay v. Alderson, 49 M 
387, 412, 142 P 210. 


Interpretation of Other Constitutional 
Provisions Based on This Provision 


Section 9 of article XIX of this consti- 
tution, requiring the secretary of state to 
publish a proposed constitutional amend- 
ment for three months prior to the next 
general election is mandatory, and a non- 


compliance therewith renders the adoption 
of the proposed amendment nugatory. 
State ex rel. Woods v. Tooker, 15 M 8, 14, 
37 P 840. See, also, Durfee v. Harper, 22 
M 354, 363, 56 P 582; Tipton v. Mitchell, 
97 M 420, 429 et seq., 35 P 2d 110. 


The provisions of the constitution pro- 
viding for the assessment and taxation of 
all the property of corporations situated 
within this state are mandatory. North- 
western Mut. Life Ins. Co. v. Lewis and 
Clarke County, 28 M 484, 497, 72 P 982. 

The appellate jurisdiction of the su- 
preme court is extended under the constitu- 
tion to “all cases at law and in equity,” 
and the rule of interpretation for ascer- 
taining the limits of this jurisdiction is in- 
cluded in the maxim, “inclusio unius est 
exclusio alterius,” since “the provisions of 
this constitution are mandatory and pro- 
hibitory, unless by express words they are 
declared to be otherwise.” State ex rel. 
City of Helena v. Helena W. W. Co., 43 M 
169, E73.) LLOer 3200, 

The provision, in section 34 of article III 
of the constitution, limiting, in the case 
of an appointment to fill a vacancy in an 
elective office, the tenure of the appointee 
to the time of the qualification of a per- 
son chosen by the electors to serve for the 
unexpired term, is exclusive and hence pro- 
hibitory. The legislature cannot extend 
the terms beyond that thus definitely fixed, 
and the governor is equally without power 
to do so. State ex rel. Patterson v. Lentz, 
50 M 322, 340, 146 P 932. 

The legislature may extend the exemp- 
tion to the property enumerated in section 
2 of article XII of the constitution, but it 
cannot go further or inelude any other. 
This is the construction uniformly placed 


112 


CONSTITUTION OF MONTANA 


upon such provisions, and is commanded by 
the rule of interpretation contained in this 
section. Cruse v. Fischl, 55 M 258, 263, 
175 P 878. 

The provisions of section 16, article XII 
of the constitution, are mandatory and pro- 
hibitory, in the sense that the legislature 


cannot take from the state board of equali- . 


zation the power to assess railroad prop- 
erty, nor vest such power elsewhere. State 
v. State Board of Equalization, 56 M 413, 
442, 185 P 708, 186 P 697. 

This section does not require applica- 
tion of the maxim “inclusio unius est ex- 
clusio alterius” to:section 1 of article XII, 
and legislature had power to adopt a 
method of taxation in addition to those 
specified therein. State v. Driscoll, 101 M 
348, 358, 54 P 2d 571. 


Operation and Effect in General 


The rule declared in this section applies 
to all parts of the constitution. State ex 
rel. City of Butte v. Weston, 29 M 125, 129, 
74 P 415; State v. Gowdy, 62 M 119, 126, 
203 P 1115. 


References 


Cited or applied in State v. Ah Jim, 9 
M 167, 172, 23 P 76; State ex rel. Rotwitt 
v. Hickman, 9 M 370, 379, 23 P 740; Pal- 
mer v. City of Helena, 19 M 61, 68, 47 P 
209; Mutual Life Ins. Co. v. Martien, 27 M 
437, 439, 71 P 470; Chessman v. Hale, 31 M 
577, 590, 79 P 254; Missouri River Power 
Co. v. Steele, 32 M 433, 437, 80 P 1093; 
State ex rel. Haire v. Rice, 33 M 365, 385, 
83 P 874; State v. Koch, 33 M 490, 496, 
85 P 272; State v. District Court, 35 M 51, 
53, 88 P 564; Johnson v. City of Great 


Sec. 30. 


Art. IV, §1 


Falls, 38 M 369, 373, 99 P 1059; State ex 
rel. Jones v. Foster, 39 M 583, 590, 104.P 
860; State ex rel. Working v. Mayor, 43 M 
61, 63, 114 P 777; State ex rel. Ford v. 
Schofield, 53 M 502, 515, 165 P 594; City 
of Butte v. Montana Independent Tel. Co., 
50 M 574, 578, 148 P 384; Eby v. City of 
Lewistown, 55 M 113, 120, 173 P 1163; 
State ex rel. Cutts v. Hart, 56 M 571, 574, 
185 P 769; Willis v. Pilot Butte Min. Co., 
58 M 26, 34, 190 P 124; State ex rel. Bon- 
ner v. Dixon et al., 59 M 58, 76, 195 P 841; 
State ex rel. Mills v. Dixon et al. 66 M 
76, 84, 213 P 227; Tax Commission Case, 
68 M 450, 470, 219 P 817; State ex rel. 
Missoula Co. v. Brown et al., 73 M 371, 
375, 236 P 548; State ex rel. Wallace v. 
Callow, 78 M 308, 319, 254 P 187; O’Con- 
nell v. State Bd. of Equalization, 95 M 91, 
122, 25 P 2d 114; Farbo v. School Dist. No. 
1 of Toole Co., 95 M 531, 536, 28 P 2d 455; 
Roberts et al. v. Hosking et al., 95 M 562, 
564, 28 P 2d 199; Vaughn & Ragsdale Co., 
Inc. v. State Board of Equalization, 109 M 
52, 59, 96 P 2d 420; Blackford v. Judith 
Basin County, 109 M 578, 588, 98 P 2d 
872; State v. Rathbone, 110 M 225, 237, 
100 P 2d 86; State ex rel. Palagi v. 
Regan, County Clerk, 113 M 348, 356, 
126 P 2d 818; State ex rel. Greene v. 
Anderson, County Clerk, 113 M 582, 587, 
129 P 2d 874; State ex rel. Grant v. Eaton, 
114 M 199, 209, 133 P 2d 588; Bottomly, 
Attorney General v. Meagher County, 114 
M 220, 224, 133 P 2d 770; Burgan & Walker 
Inc. v. State Highway Commission, 114 M 
459, 469, 137 P 2d 663. 


Constitutional Law@=35, 36. 
16 O.WJ.S. Constitutional Law §§ 62-65. 


The enumeration in this constitution of certain rights shall not 


be construed to deny, impair, or disparage others retained by the people. 


References 


Roberts et al. v. Hosking et al., 95 M 
562, 564, 28 P 2d 199. 


Constitutional Law¢=26. 
16 C.J.S. Constitutional Law §§ 67-70, 
196. 


"See. 31. No armed person or persons or armed body of men shall be brought 
into this state for the preservation of the peace, or the suppression of domestic 
violence, except upon the application of the legislative assembly, or of the 
governor when the legislative assembly cannot be convened. 


Insurrection and Sedition€=5. 46 C.J.S. Insurrection and Sedition § 4. 


ARTICLE IV 
DISTRIBUTION OF POWERS 


Section 1. The powers of the government of this state are divided into 
three distinct departments: The legislative, executive, and judicial, and no 
person or collection of persons charged with the exercise of powers properly 
belonging to one of these departments shall exercise any powers properly 
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belonging to either of the others, except as in this constitution expressly 


directed or permitted. 
Administrative Powers of District Courts 


Article IV, section 1, does not forbid the 
conference on the state district courts of 
administrative powers in connection with 
and ancillary to their judicial functions. 
O’Neill v. Yellowstone Irrigation Dist., 44 
M 492, 121 P 283; State v. Johnson, 75 M 
240, 249, 243 P 1073. Compare State ex 
rel, Kellogg v. District Court, 13 M 370, 
34 P 298; Hillis v. Sullivan, 48 M 320, 137 
P 392; Porter v. Investors Syndicate, 287 
U. 8S. 346, 77 L. E. 354, 53 SC 132. 


Courts May Not 
Venue Statute 


When the court in State ex rel. Inter- 
state Lumber Co. v. District Court, 54 M 
602, 172 P 1030 held that the term “con- 
tract”, as used in the general venue statute 
sec. 93-2904, must be accepted in its broad- 
est signification and as including every 
kind of contract, whether express or im- 
plied, and inserted into the statute the 
imperative word “must” in lieu of the per- 
missive word “may”, it entirely eliminated 
the application of the venue rule declared 
in the first sentence of the section, ir- 
respective of whether or not any place of 
performance was stipulated, thereby chang- 
ing and amending the statute, a power 
reserved to the legislature. Hardenburgh 
v. Hardenburgh, 115 M 469, 482, 484, 146 
P 2d 151. 


Courts May Not Delete From Nor Add 
Words To Statute 


Courts are enjoined by this constitu- 
tional provision from exercising powers 


Change Or Amend 


properly belonging to the legislative de- , 


partment of the state government and 
therefore may not delete words from or 
add words to a statute; such changes may 
be made only by the legislature. State ex 
rel, Grant v. Eaton, 114 M 199, 203, 133 P 
2d 588. 


Courts May Not Interfere With Dis- 
cretionary Powers of Railroad Commis- 
sioners 


Under this section of the constitution, 
providing for the division of powers of the 
three co-ordinate departments of state gov- 
ernment, and restricting each within its 
own sphere of action, courts may not in- 
terfere with the discretionary powers 
lodged in the board of railroad commis- 
sioners in the administration of the motor 
vehicle act, so long as it is acting within 
lawful authority. Fulmer v. Board of Rail- 
road Commrs., 96 M 22, 33, 28 P 2d 849. 


Delegation of Powers by the Legisla- 
ture 


Section 1192 of the -pemal code of 1895, 


as amended by laws 1907, page 24 
(omitted), providing that any person who 
shall wear or use the insignia or cere- 
monies of any society, order, or organiza- 
tion of ten years’ standing in this state, 
“unless entitled to use or wear the same, 
under the constitution and by-laws, rules, 
and regulations of such society or organ- 
ization,” shall be guilty of a misdemeanor, 
is unconstitutional and void, in that by 
leaving it to the different societies to sup- 
ply in their secret work the description of 
the articles which it is unlawful to use or 
wear, the legislature delegated legislative 
powers to the orders mentioned. State v. 
Holland, 37 M 393, 402, 96 P 719. See, 
also, State ex rel. Bennett v. State Board 
of Examiners, 40 M 59, 64, 104 P 1055; 
O’Neill v. Yellowstone Irr. Dist., 44 M 492, 
505, 121 P 283; State ex rel. Smith v. 
District Court, 50 M 134, 138, 145 P 721. 

Held, that the drainage act, does not at- 
tempt to delegate legislative power to the 
judiciary, and therefore does not impinge 
upon the provisions of section 1, article IV, 
of the state constitution, prohibiting the 
exercise of powers of a state department 
properly belonging to any other. In re 
Valley Center Drain District, 64 M 545, 
552, 211 P 218. 

A statute granting a board or commis- 
sion certain powers to be exercised under 
general rules given for its guidance, with 
the requirement that it must find certain 
ultimate facts before taking a prescribed 
action, is not open to condemnation as del- 
egating legislative power in violation of 
article IV of the state constitution, where, 
because of multifarious fact conditions 
which may properly be considered in the 
administration of the powers given, it is 
impossible to incorporate in the statute a 
more detailed recital of such conditions. 
Northern Pacific Ry. Co. v. Bennett, 83 M 
483, 496, 272 P 987. 


Id. Under the preceding, held that that 
portion of section 4 of chapter 154, laws of 
1923 (since repealed), requiring the op- 
erator of a motor vehicle for hire over a 
route served, inter alia, by a railway com- 
pany, to first secure a certificate from the 
railroad commission, is not invalid as del- 
egating legislative powers to the commis- 
sion on the alleged ground that it fixes no 
standard or test on the basis of which it 
may act. 


Legislative Powers Not Delegated To 
State Armory Board 


Sections 82-201 et seq., creating the Mon- 
tana armory board and authorizing it to 
select and purchase sites and erect armories 
thereon and donate any such to the state 
after payment of all indebtedness secured 
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by such property, are not a delegation of 
legislative power contrary to section 1, 
article IV, because the state will not be- 
come the owner of any of the property 
until or unless donated to it by the board. 
Geboski v. Montana Armory Board et AG 
110 M 487, 491, 103 P 2d 679. 

While one of the three departments of 
state government cannot lawfully delegate 
any of its powers to either of the others, 
where a statute merely authorizes a board 
to carry out the expressed will of the legis- 
lature, although procedural directions are 
specified only in general terms, the act is 
not vulnerable to the criticism that it del- 
egates legislative powers contrary to this 
section. State v. Andre, 101 M 366, 369, 
54 P 2d 566. 


Extent of the Exception to This Pro- 
vision 

The exception embodied in this article 
was not intended to extend further than 
to matters arising out of some unforseen 
menace, public calamity, accident, sudden 
emergency, extraordinary occurrence or un- 
precedented climatic condition, rendering 
immediate action imperative to prevent 
serious or irreparable injury to the public. 
State ex rel.. Goodman v. Stewart, 57 M 
144, 187 P 641. 


Judicial Powers 


The legislative declaration that an emer- 
gency exists and that for that reason a 
certain act is necessary for the immediate 
preservation of the public peace and safe- 
ty, making the act non-referable, is not 
conclusive, the question—backed by facts 
—-whether the act is of such character 
being a judicial one determinable by the 
courts. State ex rel. Goodman v. Stewart, 
57 M 144, 187 P 641. 

Id. Im determining whether an act is 
necessary for the immediate preservation 
of the public peace or safety, and so ex- 
cepted from the power reserved in the 
people to have a referendum, courts may 
consider the face of the act, the history 
of the legislation and contemporaneous 
declarations of the legislature, the evil 
to be remedied, and the natural or absurd 
consequences of any particular interpreta- 
tion. 


Legislature Cannot Impose Ministerial 
or Executive Duties on the Courts 


The orderly disposition of the business 
of the state requires the faithful observ- 
ance of this section; and the legislature 
cannot impose upon the supreme court, or 
its justices, the performance of an act not 
judicial in its character, but purely minis- 
terial or executive. In re Weston, 28 M 
207, 219, 72 P. 512. 

The constitutional requirement that the 
several departments of government be kept 
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distinct’ prevents a judge of court being 
made a ministerial agent to gather and 
furnish testimony for use by the legis- 
lature in passing upon the qualifications of 
its members. State ex rel. Smith v. District 
Court, 50 M 134, 140, 145 P 721. 


A statute which authorizes district 


judges to order the payment of claims 


against a county after disapproval by the 
auditor would seem to violate this section 
for the reason that it undertakes to cast 
upon district court judges a power which 
pertains. exclusively to the executive 
branch of the government. State ex rel. 
Dolin v. Majors, 58 M 140, 151, 192 P 618. 

Generally speaking, the power of ap- 
pointment is an executive function which 
cannot be delegated to the judiciary. Ap- 
plication of O’Sullivan, 117 M 295, 301, 
158 P 2d 306. 


Legislature Not To Exercise Judicial 
Function Through Commission 


Under this provision, prohibiting either 
one of the three departments of the state 
government from exercising any of the 
powers properly belonging to either of the 
others, the legislature cannot, through the 
medium of the public service commission, 
exercise judicial powers. State ex rel. 
Public Service Commission v. District 
Court, 107 M 240, 242, 84 P 2d 335. 


Operation and Effect in General 


A county attorney may hold the office 
of notary public, without violating the 
provisions of this section, and it is no 
objection to an affidavit used by the state, 
on a motion for a new trial, that the 
notary before whom it was taken was the 
county attorney. State v. Jackson, 9 M 
508, 519, 24 P 213. 

It is not lawful for any department, or 
officer thereof, to interfere with the power 
of any other department. Jordan v. An- 
drus, 26 M 37, 39, 66 P 502. 

The constitution, after dividing the pow- 
ers of government into three distinct 
departments, namely, the legislative, execu- 
tive, and judicial, provides that “no per- 
son or collection of persons, charged with 
the exercise of powers belonging to one of 
these departments shall exercise powers 
properly belonging to either of the others;” 
the only exception being where some pro- 
vision is found in the constitution express- 
ly providing otherwise. State ex rel. 
Schneider v. Cunningham, 39 M 165, 168, 
101;PR 962. 

The separation of the government into 
three great departments does not mean that 
there shall be no common link of connec- 
tion or dependence, the one upon the other 
in‘ the slightest degree; but only that the 
powers properly belonging to one shall not 
be exercised by the others. State ex rel. 
Hillis v. Sullivan, 48 M 320, 330, 187 P 392. 
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The powers reposed in either one of the 
three departments of state government, 
neither one of the other two may encroach 
upon or exercise, except as in the constitu- 
tion expressly directed or permitted. Mills 
v. Porter et al., 69 M 325, 329, 222 P 428. 

Because of the division of governmental 
powers into three distinct departments 
under the Constitution, neither the dis- 
trict courts nor the supreme court may 
substitute their discretion for the discre- 
tion reposed in boards and commissions by 
legislative acts. Peterson v. Livestock 
Commission, __ M __., 181 P 2d 152, 157. 

Id. A statute which attempts to place 
the court in the place of a commission or 
board to try a matter anew as an ad- 
ministrative body is unconstitutional as a 
delegation to the judiciary of nonjudicial 
powers. 


Purpose of This Provision 


The purpose of this section is to con- 
stitute each department an _ exclusive 
trustee of the power vested in it, ac- 
countable to the people alone for its faith- 
ful exercise, so that each may act as a 
check upon the other, and thus may be 
prevented the tyranny and oppression 
which would be the result of a lodgment 
of all power in the hands of one body. 
State ex rel. Schneider v. Cunningham, 39 
M 165, 168, 101 P 962; O’Neill v. Yellow- 
stone Irr. Dist., 44 M 492, 505, 121 P 283; 
State ex rel. Smith v. District Court, 50 M 
134, 140, 145 P 721. 


Statutes Held Not to Violate This Pro- 
vision 

Sec. 89-1201, providing for the creation 
of irrigation districts, is not, in conferring 
certain alleged non-judicial powers and 
duties in that connection upon the district 
judge, violative of the provisions of this 
section dividing the powers of government 
into the legislative, executive, and judicial 
departments, and prohibiting each from 
exercising any power properly belonging 
to either of the others. O’Neill v. Yellow- 
stone Irr. Dist., 44 M 492, 504, 121 P 283. 

Id. Where the principal powers con- 
ferred upon a district judge by an act, the 
constitutionality of which is attacked on 
the ground that the powers thus bestowed 
are non-judicial in character, contrary to 
the provisions of this section, are judicial, 
the fact that their exercise may incidental- 
ly require the performance of legislative or 
administrative functions does not impair 
the validity of the legislation conferring it. 

The fact that the state auditor is a 
member of the industrial accident board 
does not render the workmen’s compensa- 
tion act unconstitutional on the ground 
that he thus holds two offices, since the 
only limitation upon the legislature in im- 
posing duties upon that officer under this 
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section prohibits the imposition of duties 
appertaining to. the legislative or judicial 
—not the executive—departments of gov- 
ernment. Shea v. North-Butte Min. Co., 
55 M 522, 538, 179 P 499. 

Section 1, article IV, of the state con- 
stitution prohibits either one of the three 
departments of state government from 
trenching upon the prerogatives of the 
other, and under that section held that the 
contention that the legislature intended by 
providing in section 6103, R. C. M. 1921 
(since repealed), that a receiver appointed 
to take charge of an insolvent state bank 
shall conduct its affairs under the super- 
vision of the state bank examiner, ete., 
that the district court, which is responsible 
for the acts of the receiver, its appointee, 
should be deprived of authority to give 
directions to him or to confirm a sale of 
the bank’s property cannot be sustained. 
State ex rel. Rankin v. Yegen, 79 M 184, 
193, 255 P 744, 

In providing emergency relief by the 
creation of high school districts in coun- 
ties having county high schools by secs. 
75-4601 to 75-4606, the legislature, by 
formulating the policy to be followed in 
broad terms, and leaving the working out 
of the details to designated officers, did not 
delegate legislative power to administra- 
tive officers in violation of this provision 
of the constitution. State ex rel. Berthot 
v. Gallatin County High School District, 
102 M 356, 359, 58 P 2d 264. 

Secs. 89-101 to 89-141, in authorizing 
water conservation board to carry out the 
expressed will of the legislature but leav- 
ing certain matters of detail to it with- 
out specific direction as to how they shall 
be done, held, not delegation of legislative 
authority in contravention of this pro- 
vision. State ex rel. Normile v. Cooney, 
100 M 391, 402, 47 P 2d 637. 

That part of sec. 84-4503 authorizing 
action to recover taxes paid under protest 
on ground of overvaluation of property 
with trial by jury after the state board 
of equalization has refused to grant relief 
is in conflict with this constitutional pro- 
vision relating to the powers of the three 
departments of government, in that it at- 
tempts to impose upon the judiciary, func- 
tions in fact finding matters that properly 
belong to another department of state 
government. International Business Ma- 
chine Corporation v. Lewis and Clark 
County, 111 M 384, 390, 112 P 2d 477. 


The state highway treasury anticipation 
debenture act of 1945 imposing a 5 cents 
a gallon gasoline tax on dealers and dis- 
tributors is not unconstitutional as del- 
egating to the state highway commission 
legislative authority to determine what 
debentures may be sold in the specified 
ten-year period, and therefore the author- 
ity to determine what the indebtedness 
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shall be, in view of history of gasoline 
tax collections which would remove ques- 
tion of payment from legislative discre- 
tion. Pioneer Motors v. State Highway 
Commission, _. M __., 165 P 2d 296, 803. 


Unlawful Usurpation of Powers 


The state government being divided into 
three, separate departments, the officials 
of one branch may not, under this section 
usurp or exercise the powers of either of 
the others. State ex rel. DuFresne v. 
Leslie, 100 M 449, 454, 50 P 2d 959. 


When Courts May Control Governor by 
Mandamus 


This section does not prevent the courts 
from controlling by mandamus the exer- 
cise by the governor of the state of a 
purely ministerial duty. State ex rel. State 
Pub. Co. v. Smith, 23 M 44, 48, 57 P 499. 


Who May Not Challenge Constitutional- 
ity 

One charged with unlawfully keeping, 
giving and consuming intoxicating liquor 
and not with violating any rule or regula- 
tion of the liquor control board, was not 
in a position to challenge the constitution- 
ality of the state liquor control act on the 
ground that it delegated legislative and 
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Legislative power to abridge, limit, or 
regulate power of courts with respect to 
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ARTICLE V 


LEGISLATIVE DEPARTMENT 


Section 1. The legislative authority of the state shall be vested in a legis- 
lative assembly, consisting of a senate and house of representatives; but the 
people reserve to themselves power to propose laws, and to enact or reject 
the same at the polls, except as to laws relating to appropriations of money, 
and except as to laws for the submission of constitutional amendments, and 
except as to local or special laws, as enumerated in article V, section 26, of 
this constitution, independent of the legislative assembly; and also reserve 
power, at their own option, to approve or reject at the polls, any act of the 
legislative assembly, except as to laws necessary for the immediate preserva- 
tion of the public peace, health, or safety, and except as to laws relating to 
appropriations of money, and except as to laws for the submission of con- 
stitutional amendments, and except as to. local or special laws, as enumerated 
in article V, section 26, of this constitution. The first power reserved by the 
people is the initiative and eight per cent. of the legal voters of the state 
shall be required to propose any measure by petition; provided, that two- 
fifths of the whole number of the counties of the state must each furnish as 
signers of said petition eight per cent. of the legal voters in such county, and 
every such petition shall include the full text of the measure so proposed. 
Initiative petitions shall be filed with the secretary of state, not less than 
four months before the election at which they are to be voted upon. 
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The second power is the referendum, and it may be ordered either by 
petition signed by five per cent. of the legal voters of the state, provided 
that two-fifths of the whole number of the counties of the state must each 
furnish as signers. of said petition five per cent. of the legal voters in such 
county, or, by the legislative assembly as other bills are enacted. 

Referendum petitions shall be filed with the secretary of state, not later 
than six months after the final adjournment of the session of the legislative 
assembly which passed the bill on which the referendum is demanded. The 
veto. power of the governor shall not extend to measures referred to the 
people by the legislative assembly or by initiative referendum petitions. 

All elections on measures referred to the people of the state shall be 
had at the biennial regular general election, except when the legislative as- 
sembly, by a majority vote, shall order a special election. Any measure re- 
ferred to the people shall still be in full force and effect unless such peti- 
tion be signed by fifteen per cent. of the legal voters of a majority of the 
whole number of the counties of the state, in which case the law shall be 
inoperative until such time as it shall be passed upon.at an election, and the 
result has been determined and declared as provided by law. The whole 
number of votes cast for governor at the regular election last preceding the 
filing of any petition for the initiative or referendum shall be the basis on 
which the number of legal petitions and orders for the initiative and for 
the referendum shall be filed with the secretary of state; and in submitting 
the same to the people, he, and all other officers, shall be guided by the 
general laws and the act submitting this amendment, until legislation shall 
be especially provided therefor. The enacting clause of every law originated 


by the initiative shall be as follows: 


“Be it enacted by the people of Montana.” 
This section shall not be construed to deprive any member of the legis- 
lative assembly of the right to introduce any measure. 


NOTE.—Section 1 is given as amended 
by act approved March 2, 1905 (L. 1905, 
Ch. 61), declared to be in force by pro- 
clamation by the governor December 7, 
1906. 


Act Held Not Making Appropriation 

Within Meaning of This Provision 

Sees. 4-401 to 4-441, known as the liquor 
control act, allocating license fees 50 per 
cent. to public school fund, and 50 per 
cent. to public welfare fund, is not an act 
relating to appropriations of public moneys 
and therefore not exempt from referen- 
dum; an “allocation” or apportionment to 
certain funds not doing away with the 
necessity of making an appropriation by 
legislative authority. State ex rel. Haynes 
v. District Court, 106 M 470, 476, 78 P 
2d 937. 


“Appropriation” Defined and lLimita- 
tion on Under This Provision 


Held, that the word “appropriations” 
used in section 1 of article V, of the con- 
stitution, excluding the right to initiate 
(or refer) laws relating to appropriations 
from the power of the people in their 


law-making capacity, means the setting 
apart of a portion of the public funds for 
a public purpose, or a specific designated 
fund in esse or for which provision has 
been made, it not being necessary, to con- 
stitute a valid appropriation, that the fund 
be then in the treasury. State ex rel. Bon- 
ner v. Dixon et al., 59 M 58, 74 et seq., 
195 P 841. 

Id. Held, that moneys raised from the 
sale of state bonds for a specified purpose 
and placed in the treasury to the credit 
of a particular fund is not an “appropri- 
ation” within the meaning of section 1, ar- 
ticle V, of the constitution, and that there- 
fore initiative measure No. 19, providing 
for the issuance and sale of bonds the pro- 
ceeds of which are to be used for the con- 
struction, repair, etc., of buildings at the 
state educational institutions, ete., is not 
an appropriation act, and hence was not 
excluded from the legislative prerogative 
of the people. 

An “appropriation”, within the mean- 
ing of this section, is the setting aside, by 
the legislature, of a sum of money for 
specifie objects or the payment of demands 
against the state; the making of an ap- 
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propriation does not necessarily require 
the introduction of an appropriation bill, 
but may be accomplished in any manner 
receiving the sanction of law. State ex 
rel. Haynes v. District Court, 106 M 470, 
476, 78 P 2d 937. 

An “appropriation” within the meaning 
of this section, has reference exclusively 
to the state general fund, or a fund 
already in existence or for which provision 
has been made, rather than to moneys re- 
ceived in the treasury and credited to a 
fund for the sale of an authorized de- 
benture issue, such as authorized by initi- 
ative measure no. 41, the 1938 debenture 
act. Martin v. State Highway Commission, 
107 M 603, 608, 88 P 2d 41. 

This constitutional section provides that 
the initiative and referendum powers re- 
served to the people do not extend to ap- 
propriations of money, hence referendum 
measure no. 47, ch. 217, 1. 1943 (omitted), 
which required that the entire act should 
be submitted at an election, containing 
among other matters an appropriation of 
$50,000 for expenses of such election, 
could not constitutionally be submitted to 
the people for approval or rejection and 
injunction from holding election granted. 
Burgan & Walker Inc. v. State Highway 
Commission, 114 M 459, 469, 137 P 2d 663. 


“Emergency” Defined 


Held, that the exception embodied in 
article V, section 1, of the constitution, i.e., 
that acts necessary for the immediate pres- 
ervation of the public health, peace or safe- 
ty shall not be subject to the referendum, 
was not intended to extend further than 
‘to matters arising out of some unforseen 
menace, public calamity, accident, sudden 
emergency, extraordinary occurrence or un- 
precedented climatic condition, rendering 
‘immediate action imperative to prevent 
serious or irreparable injury to the public. 
State ex rel. Goodman v. Stewart, 57 M 
144, 187 P 641. 


" Emergency Legislation—Power of Courts 


Held, that the legislative declaration 
that an emergency exists and that for that 
reason a certain act is necessary for the 
immediate preservation of the public peace 
and safety, making the act nonreferable 
(Const., Art. V, Sec. 1), is not conclusive, 
the question—backed by facts—whether 
the act is of such character being a 
judicial one determinable by the courts. 
State ex rel. Goodman v. Stewart, 57 M 
144, 187 P 641. 

Id. In determining whether an act is 
necessary for the immediate preservation 
of the publie peace or safety, and so ex- 
cepted from the power reserved in the 
people to have a referendum, courts may 
consider the face of the act, the history of 
the legislation and contemporaneous declar- 
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ations of the legislature, the evil to be 
remedied, and the natural or absurd conse- 
quences of any particular interpretation. 

“Id. Held, that chapter 28, laws of 1919, 
extra session (73-101), amending the pri: 
mary election law, was not necessary for 


_the immediate preservation of the public 


peace and safety, and therefore not ex- 
cepted from a referendum. (Mr. Chief 
Justice Brantly and Mr. Justice Holloway 
dissenting). 

The question whether an act passed as 
an emergency measure falls within the ex- 
ception found in section 1, article V, of 
the constitution, wherein the people re- 
serve to themselves the right to approve 
or reject on referendum an act passed by 
the legislature except as to laws neces- 
sary for “the immediate preservation of 
the public peace, health or safety”—.e., 
matters arising out of some unforseen 
menace, accident, sudden emergency, extra- 
ordinary occurrence or unprecedented eli- 
matic conditions—is one of fact for the 
court’s determination, and in determining 
it the court may look to the act, the his- 
tory of the legislation, contemporaneous 
declarations of the legislature and the evil 
to be remedied, and in case of doubt the 
question’ should be resolved in favor of 
the people. State v. State Board of Edu- 
cation et al., 97 M 121, 127, 33 P 2d 516. 


Id. Held, that the legislature in enact- 
ing chapter 10, laws extraordinary session 
1933-34 (omitted), authorizing the erection 
of students’ union buildings at state edu- 
cational institutions and financing them in 
eonformity. with the national industrial 
recovery act, in view of the then acute 
financial, industrial and labor conditions 
existing, was justified in declaring that an 
emergency, existed and that the act was 
necessary for the preservation of the public 
peace, health and safety. 


Id. An emergency measure need not be 
earried into effect immediately and a delay 
on the part of the officials or agency em- 
powered to act cannot defeat a justifiable 
declaration of the legislature that the 
emergency existed at the time the act was 
passed, suspending the power of referen- 
dum reserved to the people. 


“Tegal Voter’ Defined 


A legal voter, possessing the qualifica- 
tions of citizenship, age, residence, etc., is 
one who has registered. State ex rel. 
Gleason v. Stewart, 57 M 397,188 P 904. 


Laws Not Violating This Provision 


Held that chapter 61, laws of 19385 
(omitted), providing for extension of 
leases of state grazing lands for addition- 
al period of three years at option of 
lessees does not violate this section or 
merit assertion that option delegates legis- 
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lative authority. Leuthold v. Brandjord, 
100 M 96, 108, 47 P 2d 41. 

Sees. 89-101 to 89-141, in authorizing 
water conservation board to carry out the 
expressed will of the legislature but leav- 
ing certain matters of detail to it without 
specific direction as to how they shall be 
done, held not a delegation of legislative 
authority in contravention of this pro- 
vision. State ex rel. Normile v. Cooney, 
100 M 391, 402, 47 P 2d 637. 

In providing emergency relief by the 
creation of high school districts in coun- 
ties having county high schools by secs. 
75-4601 to 75-4606, the legislature, by 
formulating the policy to be followed in 
broad terms, and leaving the working out 
of the details to designated officers did 
not delegate legislative power to adminis- 
trative officers in violation of this pro- 
vision of the constitution. State ex rel. 
Berthot v. Gallatin County High School 
District, 102 M 356, 359, 58 P 2d 264. 


“Immediate Preservation of the Public 
etc.” 


The fact that the legislature is enacting 
a statute claimed to be exempt from refer- 
endum, in declaring an emergency does 
not state that its enactment is necessary 
for the immediate preservation of the 
public health, welfare and safety, does 
not alone affect its referability, nor does 
the inclusion of that word by itself ex- 
empt it from referendum; in either event 
its referability is a question for the 
courts, the element of immediate neces- 
sity for enactment being an essential con- 
dition to declare it free from referendum. 
State ex rel. Haynes v. District Court, 106 
M 470, 480, 78 P 2d 937. 


Interim Referred Act Is In Full Force 


The state insurance act, Secs. 173.2- 
173.20 R. C. M. 1935 (repealed), was in 
full force and effect during the interim 
allowing the people to act between its 
operative date as declared in the act it- 
self, and the date of the declaration of 
the result of the election, at which time 
it becomes ineffective from the beginning, 
not by repeal, but for lack of approval of 
a constitutional branch of the legislative 
department. The entire process of the 
referendum is legislative in character. 
Fitzpatrick v. State Board of Examiners, 
105 M 234, 240, 70 P 2d 285. 


Moot Questions Remain In Suit Testing 
Constitutionality of Act Defeated on Ref- 
erendum 


An action attacking the constitution- 
ality of the state insurance law (sees. 
173.2 to 173.20 R. C. M. 1935, repealed) 
defeated on referendum at the general 
election held on November 3, 1936, with 
the result that all contracts issued under 
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the act became terminated, judgment of 
dismissal affirmed, for the reason that 
naught but moot questions remained for 
decision of which the supreme court does 
not take cognizance. Thomas v. State 
Board of Examiners, 106 M 120, 121, 75 
Pyi2d-°789, 


Power of People to Initiate Laws Lim- 
ited by the Constitution 


In the exercise of their prerogative to 
initiate laws under article V, section 1, of 
the constitution, the people are subject to 
the same constitutional limitations as are 
applicable to the legislative assembly. 
State ex rel. Bonner v. Dixon et al., 59 M 
58, 74 et seq., 195 P 841. 


- Procedure in Initiating a Measure 


In initiating a measure under the power 
reserved to the people by this constitu- 
tional provision, a substantial compliance 
with the legislative direction contained in 
the provisions of sections 37-105, 37-106 
is necessary. State ex rel. Bonner v. Dixon 
et al., 59 M 58, 195 P 841, 


Referendum Amendment to the Consti- 
tution 


By force of the referendum amendment 
to the constitution, a referable act does 
not become finally effective until the 
people have exercised their reserved power, 
either by declining to refer it or by ap- 
proving or disapproving it at the polls. 
State ex rel. Esgar v. District Court, 56 M 
464, 475, 185 P 157. 


Referendum—Nature and Effect 


The referendum, while in political effect 
a veto, is not such inthe sense in which 
that term is used in our constitution, and 
is not an invasion of the executive func- 
tion. Under it the people proceed toward 
bills enacted by the assembly, expressing 
assent or dissent, in essentially the same 
manner as the senate upon a bill which 
has passed the house; they are an addi- 
tional body through which acts of the 
legislature must pass in certain cases, and 
disapproval, when it occurs, is purely 
legislative. State ex rel. Hay v. Alderson, 
49 M 387, 407, 142 P 210; State ex rel. 
Esgar v. District Court, 56 M 464, 471, 
185 P 157. 

There is not any repugnancy either be- 
tween the provision of this section, which 
requires referred measures to be voted upon 
at biennial general elections, and the pro- 
visions of section 2041, revised codes of 
1907 (since repealed), which forbids a 
local option election to be held in any 
month in which a general election is held. 
They deal with different subjects, and each 
is controlling in its appointed sphere. State 
ex rel. Eagye v. ar a 51 M 357, 363, 
152 P 761. 
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The provision of this section, reserving 
to the people the right to refer, and to 
approve or reject, an act of the legislature 
by their ballot, and declaring that in the 
interim the legislation shall be in full force 
and effect, means that it is in force and 
effect, subject to the will of the people, 


and that upon disapproval of a measure . 


it becomes ineffective from the begin- 
ning, because it lacks the approval of a 
constitutional branch of the legislative de- 
partment, namely, the people. State ex rel. 
Esgar v. District Court, 56 M 464, 475, 
185 P 157. 

Under the amendment to this section, a 
petition for referendum to be effective 
must be signed by five per cent of all the 
legal voters of the state, and each of the 
two-fifths of all the counties must furnish 
as signers five per cent of the legal voters 
of that county; if then the whole number 
from those counties does not make the re- 
quired five per cent, the petition may be 
rendered effective by a sufficient number 
of signers from other counties to supply 
the deficiency. State ex rel. Gleason v. 
Stewart, 57 M 397, 188 P 904. 

Id. Where a suspension of a legislative 
act pending submission thereof to a vote 
of the people is sought through the medium 
of a referendum, the petition must be 
signed by fifteen per cent of the legal 
voters of a majority of the whole number 
of counties of the state—not by fifteen per 
cent of all the legal voters of the state. 


“Special Election” as Used Herein De- 
fined 

Held, that the provision of section 1, 
article V, of the constitution, as amended 
in 1905 that “all elections on measures re- 
ferred to the people” shall be at the bi- 
ennial regular election, except when the 
legislature shall order a special election, by 
the use of the words “special election” 
means a special general election, i.e. a 
statewide election. State v. State Highway 
Com. et al., 89 M 205, 215, 296 P 1033. 


’ Statutes Take Effect, When, and Re- 
main in Effect Until When 


Under sec. 43-507, every statute unless 
a definite time is prescribed therein, takes 
effect on the first day of July of the year 
of passage and approval, and remains in 
full force and effect during the interim in 
which the referendum clause of the con- 
stitution may be resorted to by the people, 
and the date of the subsequent election, 
unless it shall become “inoperative” by 
reason of the signing of a petition for 
referendum by 15% of the legal voters of 
a majority of the whole number of coun- 
ties of the state, hence bonds sold under 
an operative law in full force and effect 
would be valid. Lodge v. Ayers, 108 M 
527, 534, 91 P 2d 691. 


At Vel 


Reference to “the People of the State” 


The reference in this section of “meas- 
ures referred to the people of the state” 
is qualified and controlled by sec. 2 of 
Art. IX of the constitution which provides 
that if the question concerns the creation 
of any levy, debt or liability the voter 
must be a taxpayer whose name appears 
on the last completed assessment roll in 
order to vote thereon. Pioneer Motors v. 
State Highway Commission, _. M 
165 P 2d 796, 799. 


———) 


References 


Cited or applied in State ex rel. Havi- 
land v. Beadle, 42 M 174, 178, 111 P 720; 
Tax Commission Case, 68 M 450, 465, 219 P 
817; State ex rel. Jones v. Erickson, 75 M 
429, 436 et seq., 244 P 287; Arps v. State 
Highway Commission, 90 M 152, 161, 300 
P 549; State ex rel. Judd v. Cooney et al., 
97 M 75, 80, 32 P 2d 851; Porter v. In- 
vestors Syndicate, 286 U. S. 451, 467, 76 L. 
E. 1230, 52 SC 132; Ford v. Mitchell, 103 
M 99, 103, 61 P 2d 815; Sawyer Stores, Inc. 
v. Mitchell, 103 M 148, 153, 164, 62 P 
2d 342; State ex rel. Holloran v. McGrath, 
104 M 490, 493, 67 P 2d 838; State ex rel. 
Haynes v. District Court, 105 M 89, 91, 
70 P 2d 440; Vaughn & Ragsdale Co. Ine., 
v. State Board of Equalization et al., 109 
M 52, 56, 96 P 2d 420; In re Irvine’s 
Estate, 114 M 577, 585, 139 P 2d 489; 
LaBorde v. McGrath, 116 M 283, 288, 149 
P 2d 9138. 


States€—25; Statutes€-3514. 

59 C.J. States §42; 59 CJ. Statutes 
§ 231. 

28 Am. Jur. 151, Initiative, Referendum, 
and Recall; 49 Am. Jur. 247, States, Terri- 
tories and Dependencies, §§ 28 et seq. 

Statutes: Conclysiveness of legislative 
declaration of emergency. 7 ALR 519. 

Effect of declaring an emergency in the 
enactment of a law without declaring it 
free from the operation of referendum. 7 
ALR 530. 

Civil responsibility of member of legis- 
lative body for his vote therein. 22 ALR 
125. 

Formalities and requisites of the cre- 
ation of legislative committees. 28 ALR 
1154. 

Power to extend boundaries of municipal 
corporations, 64 ALR 1335. 


Withdrawal of names from initiative, 
referendum, or recall petition. 85 ALR 
1373. 


Power of legislative body to amend, re- 
peal, or abrogate initiative or referendum 
measure or to enact measure defeated on 
referendum. 97 ALR 1046. 

Time within which officer must perform 


duty to pass sufficiency of initiative, refer- 
endum, or recall petition. 102 ALR 51. 
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excepting certain laws from referendum. 
146 ALR 284. 


Construction and application of consti- 
tutional or statutory provisions expressly 


Sec. 2. Senators shall be elected for the term of four years, and repre- 
sentatives for the term of two years, except as otherwise provided in this 
constitution. 

Statutes Held Valid Under This Pro- 
vision 


Held, that ch. 116, 1. 1937 (since re- 
pealed), providing that the holder of a 
public office must tender his resignation 
upon becoming a candidate for another 
office, etc., does not offend as against this 
constitutional provision as having the ef- 
fect of shortening the term of office of a 
state senator seeking another office during 


Sec. 3. No person shall be a representative who shall not have attained 

the age of twenty-one years, or a senator who shall not have attained the 

age of twenty-four years, and who shall not be a citizen of the United States, 

and who shall not (for at least twelve months next preceding his election) 

have resided within the county or district in which he shall be elected. 
States¢-28(1). 59 C.J. States § 52. 


his incumbency as fixed herein. Mulhol- 
land v. Ayers, 109 M 558, 566, 99 P 2d 234. 


References 


Cited in State ex rel. Quintin v. Ed- 
wards, 38 M 250, 264, 99 P 940. 


States€—28. 
59 C.J. States § 54. 


Sec. 4. The legislative assembly of this state, until otherwise provided 
by law, shall consist of sixteen members of the senate, and dy Ve members 
of the house of representatives. 


It shall be the duty of the first legislative assembly to divide the state 
into senatorial and representative districts, but there shall be:-no more than 
one senator from each county. The senators shall be divided into two classes. 
Those elected from odd-numbered districts shall constitute one class, and 
those elected from even-numbered districts shall constitute the other class; 
and when any additional senator shall be provided for by law, his: class shall 
be determined by lot. ‘5, 

One-half of the senators elected to the first legislative assembly- shall hold 
office for one year, and the other half for three years; and it shall be de- 
termined by lot immediately after the organization of the senate, whether the 
senators from the odd or even-numbered. districts shall hold for one or three 
years. 


“One” Senator from Hach County 


Contention that it is competent for the 
legislative assembly to provide for a proxy 
or substitute to perform the duties of a 
duly elected member in the event of tem- 
porary disability, such as is created by 
absence in the military service under secs. 
77-701 to 77-708, may not be sustained, 
since to act, to vote, to participate in the 
proceedings of the assembly the legislator 
must function in person and not by proxy. 
A county may not, at one time, have one 
duly elected, qualified living senator and 
one duly acting senator. The duties are 


Sec. 5. Hach member of the first 


purely personal in nature, and during a 
legislative session his presence is required 
at the seat of government. State ex rel. 
Grant, v. Eaton, 114 M 199, 206, 133 P 
2d 588. 


References 


Cited in State ex rel. Harrington v. 
Kenney, 10 M 410, 418, 25 P 1022; State 
ex rel. Greene: v. Anderson, 113 M 582, 
586, 129 P 2d 874. 

States€-25-28. 

59 C.J. States §§ 42-51. 


legislative assembly, as a’ compensation 


for his services shall receive six dollars for each day’s attendance, and twenty 
cents for each mile necessarily traveled in going to and returning from the 
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seat of government to his residence by the usually traveled route, and shall 
receive no other compensation, perquisite, or allowance whatsoever. 


No session of the legislative assembly, after the first, which may be ninety 


days, shall exceed sixty days. 


After the first session, the compensation of the members of the legislative 
assembly, shall be as provided by law; provided, that no legislative assembly 


shall fix its own compensation. 

Operation and Effect 

This section and section 15 of this ar- 
ticle guarantee to persons occupying the 
office of legislator certain rights, privi- 
leges, and emoluments, which courts of 
justice will regard and enforce in proper 
cases and upon proper showing. State ex 
rel. Thompson v. Kenney, 9 M 223, 232, 23 
P 733. 

Under this section and section 8 of this 
article, the constitution fixed the compensa- 
tion of members of the first legislative as- 
sembly, and conferred upon that body the 
power to enact laws for the payment of 
its successors. Such legislation can be 
amended at any time, subject to the re- 
strictions that no legislative assembly can 
pass a law which defines its own compen- 
sation, and that members cannot receive 
an increase of salary or mileage. It was 
also contemplated that the first legislative 
assembly would provide the statutes which 
were applicable to these conditions, but it 
failed to discharge its functions by the 
passage of any laws. The second legisla- 
tive assembly having made an appropri- 
ation by law for the payment of its mem- 
bers at the same rate established by this 
section, it was held that the intent of the 


See. 6. 


constitution being to prevent a legislative 
assembly from securing extravagant com- 
pensation by its own votes, the second leg- 
islative assembly did not fix its own com- 
pensation within the intent, spirit, or scope 
of these sections, and the appropriation 
was valid. State ex rel. Harrington v. 
Kenney, 10 M 410, 412, 25 P 1022. 


On collateral attack upon the validity 
of secs. 2420.1 R. C. M. et seq. (since re- 
pealed), known as the chain store license 
tax law, based upon the ground that it 
was passed after the 60-day limit for hold- 
ing a regular legislative session under this 
provision had expired, the legislative jour- 
nals showing on their face a compliance 
with such limitation import absolute verity 
and are binding upon the courts; hence it 
was error to admit parol testimony show- 
ing the contrary. Standard Oil Co. v. State 
Board of Equalization, 110 M 5, 10, 99 P 
2d 229. . 


States@32, 60. 
59 C.J. States § 58. 


43 Am. Jur. 134, Publie Officers, §§ 340 
et seq.; 49 Am. Jur. 262, States, Territories, 
and Dependencies, § 46. 


The legislative assembly (except the first) shall meet at the seat 


of government at twelve o’clock noon, on the first Monday of January, next 
succeeding the general election provided by law, and at twelve o’clock, noon, 
on the first Monday of January, of each alternate year thereafter, and at 
other times when convened by the governor. 


The term of service of the members thereof shall begin the next day after 
‘their election, until otherwise provided by law; provided, that the first legis- 
lative assembly shall meet at the seat of government upon the proclamation 
of the governor after the admission of the state into the Union, upon a day 
to be named in said proclamation, and which shall not be more than fifteen 
nor less than ten days after the admission of the state into the Union. 


M 58, 80, 195 P 841; Pierson v. Hendrick- 


Operation and Effect 
sen et al., 98 M 244, 38 P 2d 991. 


For ordinary purposes, the legislature 
may not convene oftener than once in two 


years. State ex rel. Bennett v. State Board 
of Examiners, 40 M 59, 62, 104 P 1055. 


References 
State ex rel. Bonner v. Dixon et al., 59 


States€—32. 

59 C.J. States § 59. 

Power of legislature or branch thereof 
as to time of assembling, and length of 
session. 56 ALR 721. 


Sec. 7. No senator or representative shall, during the term for which he 
shall have been elected, be appointed to any civil office under the state; and 
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no member of congress, or other person holding an office (except notary pub- 
lic, or in the militia) under the United States or this state, shall be a member 
of either house during his continuance in office. 


“Civil Office” Defined 


Held, that the words “civil office” as 
used in section 7 of article V, constitution 
of Montana, in providing that no senator 
or representative shall, during the term for 
which elected, be appointed to any civil 
office, mean any public office not of a 
military character. State ex rel. Barney v. 
Hawkins, et al., 79 M 506, 513 et seq., 257 
PyAl1. 

Id. To make any position of employ- 
ment a public office of a civil nature it 
must be created by the constitution or by 
the legislature or created by a municipality 
pursuant to authority delegated to it; it 
must possess a delegation of a portion of 
the sovereign power of government, to be 
exercised for the benefit of the public; the 
powers conferred and the duties to be dis- 
charged must be defined, directly or im- 
pliedly, by the legislature or through legis- 
lative authority; the duties must be per- 
formed independently and without control 
of a superior power, other than the law, 
unless they be those of an inferior or sub- 
ordinate office, created or authorized by the 
legislature and by it placed under the con- 
trol of a superior office or body; it must 
have permanency and continuity, and the 
incumbent must take and file an oath, hold 
a commission and give an official bond, if 
required by proper authority. See, also, 
State ex rel. Nagle v. Page, 98 M 14, 37 
P 2d 575. . 

Id. Under the above rule, held, that an 
employee of the state board of railroad 
commissioners appointed under its author- 
ity to employ “other assistants” and styled 
by it “auditor” who at the time of his 
appointment was a member of the legisla- 
ture, does not hold a “civil office” under 
the state, and that therefore his appoint- 
ment does not violate the above provision. 

Held, upon review of the statutes per- 
taining to the appointment and duties of 
state boiler inspectors, in a proceeding in 
quo warranto to determine whether such 
an inspector upon his election and qualifi- 
cation as state senator became disqualified, 


Sec. 8. 


under this section, from longer holding the 
office of inspector, that a boiler inspector 
is not a public, or state, officer, but merely 
a state employee, and that therefore the 
constitutional provision has no application 
to him. State ex rel. Nagle v. Page, 98 M 
14,.22,.37 Pi 2d. 570, 


Member Relief Commission Civil Officer 


Held, that a member of the Montana 
relief commission created by secs. 335.1- 
335.17 R. C. M. 1935 (since repealed), is a 
civil officer and not mere state employee, 
and subject to this provision, rendering 
a state senator or representative ineligible 
for appointment to commission during term 
elected. State ex rel. Nagle v. Kelsey, 102 
M 8, 17, 55 P 2d 685. 


Ousting—Quo Warranto—Complaint 


Held, that supreme court has original 
jurisdiction of a quo warranto proceeding 
brought by attorney general to oust state 
senator appointed during his term to “civil 
office under the state”, and plaintiff need 
not set forth in complaint the name of 
other claimant to office, nor that anyone 
else is entitled to the office. State ex rel. 
Nagle v. Kelsey, 102 M 8, 10, 55 P 2d 685. 


What Immaterial to Determination of 
Case 

In quo warranto proceeding to oust civil 
officer from office to which he was ap- 
pointed during term for which he was 
elected state senator in contravention of 
this provision, the fact that others of like 
disqualification held similar offices is not 
entitled to consideration, such conditions 
not constituting precedents for court rul- 
ings. State ex rel. Nagle v. Kelsey, 102 
M 8, 19, 55 P 2d 685. 


References 


Mulholland v. Ayers, 109 M 558, 565, 99 
P 2d 234. 


Officers¢30. 
46 C.J. Officers § 49 et seq. 


No. member of either house shall, during the term for which he 


shall have been elected, receive any increase of salary or mileage under any 


law passed during such term. 
Operation and Effect 


This section embodies an express re- 
striction upon the powers of the legislative 
assembly. Lloyd v. Silver Bow County, 11 
M 408, 413, 28 P 453. 


References 
Cited or applied in State ex rel. Harring- 


ton v. Kenney, 10 M 410, 412, 25 P 1022; 
Poorman v. State Board of Equalization, 
99 M 543, 45 P 2d 307. 


States@63. 

59 C.J. States § 250. 

_43 Am, Jur. 140, Public Officers, §§ 348 
et seq. 
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Sec. 9. The senate shall, at the beginning and close of each regular 
session, and at such other times as may be necessary, elect one of its mem- 
bers president pro tempore. The house of representatives shall elect one of 


its members speaker. 


Each house shall choose its other officers, and shall 


judge of the elections, returns, and qualifications of its members. 


“Judge of the Elections, Returns and 
Qualifications of Its Members” 


The power to try the ultimate right of 
a person claiming to be a member of the 
legislative assembly is in the house where 
he claims his seat. State ex rel. Thompson 
v. Kenney, 9 M. 223, 232, 23 P 733. 

Speaking generally, the state constitu- 
tion is a limitation of powers, but the pro- 
vision contained in this section, that each 
house shall judge of the elections, returns, 
and qualifications of its members, is an 
exception to that rule. This is a distinct 
grant of power by the people to each 
branch of the legislative assembly, a power 
necessary to the existence and independ- 
ence of each house as an instrumentality of 
government. This power, emanating from 
the sovereign people, cannot be delegated 
by either house or both acting together; 
and likewise neither house possesses the 
power to divest itself of the authority thus 
conferred upon it. So long as the constitu- 
tion stands as it is now written, no officer, 
individual, court, or other tribunal can in- 
fringe upon the exclusive prerogative of 
each house to determine for itself whether 
one who presents himself for membership 
is entitled to a seat. State ex rel. Smith 
v. District Court, 50 M 134, 138, 145 P 
721, 

Id. The power conferred by the last sen- 
tence of this section is a continuing one, 
and may be exercised at any time during 
the term of the member. 

Since each house of the legislative as- 
sembly is the judge of the ultimate right 
of persons to seats as members thereof, the 
supreme court is without jurisdiction to 
entertain a proceeding in quo warranto to 
determine such right. State ex rel. Ford 
y. Cutts, 53 M 300, 301, 163 P 470. 

Each house of the legislative assembly is 
by the constitution clothed with plenary 
and exclusive authority to determine for 
itself, and in its own way, whether a per- 
son who presents himself for membership 
is entitled to a seat, and each member, 
after seated, holds his office at the will 
and pleasure of the house to which he 
belongs, its authority in this respect being 
a continuing one running throughout the 


term for which he is elected. State ex rel. 


' Boulware v. Porter, 55 M 471, 473, 178 P 


832. 

Though each house of the legislative as- 
sembly has plenary power to judge of the 
qualifications, elections, and returns of its 
membership, the courts are not for that 
reason required to aid one who was ap- 
pointed to a vacancy in one of the houses, 
contrary to a provision of the constitution, 
in his endeavor to secure the emoluments 
attached to the office, State ex rel. Cutts 
ve Hart, 00 M’o71,°577, 185 P 769. 


When Court Does Not Interfere With 
Jurisdiction. Lodged in Senate 

Where a member of the senate was 
seated by that body though illegally ap- 
pointed to fill a vacancy which did not 
exist and who by mandamus sought to 
compel.payment of mileage and per diem 
to him, the supreme court in denying relief 
to relator does not interfere with the 
jurisdiction lodged in the senate by this 
section, but simply exercises its own juris- 
diction, voluntarily invoked by relator in 
his endeavor to recover emoluments to 
which he is not entitled under the law. 
State ex rel. Grant v. Eaton, 114 M 199, 
210, 133 P 2d 588. 


Does Not Prohibit Recount of Votes for 
Candidates for Legislature 


Sole purpose of recount statutes (23-2301 
et seq.) is to determine in a doubtful case 
whether the official canvass of the vote 
was correct; the recount is not an election 
contest and the result is not binding upon 
the legislative branch when the proceeding 
involves candidates for the legislature. 
Therefore the courts may order a recount 
in such cases without infringing upon the 
prerogatives of the legislative houses 
guaranteed by section 9, article V. State 
ex rel. Ainsworth v. District Court et al., 
107 M 370, 372, 86 P 2d 5. 


References 


Cited or applied in State ex rel. Havi- 
land v. Beadle, 42 M 174, 178, 111 P 720. 


States€=29, 30. 
59 C.J. States §§ 43, 53. 


Sec. 10. A majority of each house shall constitute a quorum to do busi- 
ness, but a smaller number may adjourn from day to day, and compel the 
attendance of absent members, in such manner and under such penalties 


as each house may prescribe. 
States€=33. 


59 C.J. States § 65. 
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Sec. 11. Each house shall have power to determine ‘the rules of its pro- 
ceedings, and punish its members or other persons for contempt or disorderly 
behavior in its presence; to protect its members against violence or offers of 
bribe or private solicitation, and with the concurrence of two-thirds, to expel 
a member, and shall have all other powers necessary for the legislative as- 
sembly. ofa free state. 

A member expelled for corruption shall not thereafter be eligible to either 
house of the legislative assembly; and punishment for contempt or disorderly 
behavior shall not bar a criminal prosecution for the same offense. 


References 

Cited or applied in State ex rel. Havi- 
land v. Beadle, 42 M 174, 178, 111 P 720; 
In re Nelson et al., 103 M 438, 58, 60 P 
2d 365. 


Sec. 12. 


Criminal Law©—163; States€—35. 
22 CJ.S. Criminal Law § 240; 59 C.J. 
States § 67. 


Each house shall keep a journal of its proceedings, and may, 


in its discretion, from time to time, publish the same, except such parts as 
require secrecy,.and the ayes and noes on any question shall, at the request 
of any two members, be entered on the journal. 


Operation and Effect 


This section requires that each house 
shall keep a journal of its proceedings; 
but, except those instances where the con- 
stitution requires a specific entry to be 
made in the journals, the question what 
entries shall be made, or how full or 
minute the entries made shall be, are mat- 
ters addressed to the legislative discretion. 


See. 13. 


State ex rel. Gregg v. Erickson, 39 M 280, 
288, 102 P 336. 


States€—37 

59 C.J. States § 70 et seq. 

Resort to constitutional or legislative 
debate, committee reports, journals, etc., 
as aid in construction of constitution or 
statute. 70 ALR 5. 


The sessions of each house and of the committees of the whole 


shall be open, unless the business is such as requires secrecy. 


Sec. 14. Neither house shall, without the consent of the other, adjourn 
for more than three days, nor to any cther Paes than that in whien the two 
houses shall be sitting. 


Sec. 15. The members of the legislative assembly shall, in all cases, ex- 
cept treason, felony, violation of their oath of office, and breach of the peace, 
be privileged from arrest during their attendance at the sessions of their 
respective houses, and in going to and returning from the same; and for any 
speech or debate in either house they shall not be questioned in any other 
place. 

References 


Cited or applied in State ex rel. Thomp- 
son v. Kenney, 9 M 223, 232, 23 P 733. 


Immunity of public officer from crimi- 
nal arrest. 1 ALR 1156. 

Service of a subpoena as an arrest 
within constitutional or statutory immu- 


States€—28 (2). nity of members of legislature or others 
09 C.J. States § 57. from arrest. 79 ALR 1214. 
49 Am. Jur. 261, States, Territories, Immunity of legislators from service 
and Dependencies, § 45.. of civil process. 94 ALR 1470. 
Sec. 16. The sole power of impeachment shall vest in the house of repre- 


sentatives; the concurrence of a majority of all the members being necessary 
to the exercise thereof. Impeachment shall be tried by the senate sitting for 
that purpose, and the senators shall be upon oatl® or affirmation to do jus- 
tice according to law and evidence. When the governor or leutenant-gov- 
ernor is on trial, the chief justice of the supreme court shall preside. No 
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person shall be convicted without a concurrence of two-thirds of the senators 


elected. 
Operation and Effect 


This section provides that the sole 
power of impeachment is vested in the 
house of representatives, and that im- 


peachment shall be tried by the senate — 


sitting for that purpose. The senate can- 
not initiate the proceedings; the house 
must perform that function—whereupon 
the senate tries the impeachment. It 
will thus be seen that it is the legislative 
assembly, constituting the legislative de- 
partment of the state government, to 
which is delegated, by the constitution, 
the sole power of impeachment from its 
initiatory step to the final judgment. 
In other words, the jurisdiction to conduct 
and determine impeachments is, by the 


Sec. 17. 


constitution, lodged solely in the legis- 
lative department. A senator or repre- 
sentative, by virtue of the fact that he 
may act in impeachment proceedings, 
does not thereby lose his character or 
status as a member of the legislative 
assembly. It is only because of the fact 
that he is such senator or representative 
that he may act in such proceedings. 
State ex rel. Haviland v. Beadle, 42 M 
174, 180, 111 P 720. 


States€—52, 

59 C.J. States § 211 et seq. 

43 Am, Jur. 27, Public Officers, §§ 175 
et seq. 


The governor, and other state and judicial officers, except jus- 


tices. of the peace, shall be liable to impeachment for high crimes and mis- 
demeanors, or malfeasance in office, but judgment in such cases shall only 
extend to removal from office and disqualification to hold any office of honor, 
trust, or profit under the laws of the state. The party, whether convicted or 
acquitted, shall, nevertheless, be liable to prosecution, trial, judgment, and 


punishment according to law. 
Operation and Effect 


Section 17, article V, of the constitu- 
tion, provides for the removal of certain 
officers by impeachment, and section 18 
of the same article declares that officers 
not liable to impeachment are subject 
to removal for misconduct or malfeasance 
in office, in such manner as may be pro- 
vided by law. Recalling that our con- 
. stitution is a limitation and not a grant 
of power, it will be seen at once that 
the provisions of section 18 added nothing 
to the power which the legislature would 
have had in the absence of, such provi- 
sions. In other words, the legislature was 
left entirely free to enact such statutes 
as it might see fit providing for the re- 
moval of officers other than those enu- 
merated in section 17. State v. District 
Court et al., 62 M 600, 603, 205 P 955. 


State and Judicial Officers—Who Are 


A policeman is not a state officer sub- 
ject to removal by impeachment in ac- 
cordance with the provisions of this 
section. He is a public officer in the sense 
that he has certain duties to perform 
other than those strictly pertaining to the 
government of the municipality for which 
he is acting. State ex rel. Quintin v. 
Edwards, 38 M 250, 263, 99 P 940. 

The words “state officers,” as employed 
in this section, do not include members 
of the legislative assembly. Members of 
the legislative assembly are not liable to 
impeachment. State ex rel. Haviland v. 
Beadle, 42 M 174, 179, 111 P 720. 


1 


9 


bes 


Id. The framers of the constitution 
did not regard a senator as either a state 
or judicial officer, within the meaning of 
those terms as employed in. this section. 
He cannot be a judicial officer because 
the. constitution expressly provides that 
a judicial officer may be removed by im- 
peachment, and a senator cannot be so 
removed. The governor and other state 
and judicial officers can be removed only 
by impeachment. The constitutional pro- 
vision is exclusive. 


Id. “Judicial officers,’ as used in this 
section, was adopted by the legislative 
assembly in passing section 94-5401, both 
provisions using the phrase in the same 
sense. 


This section is only applicable to con- 
stitutional officers, and’ does not cover a 
city police judge, whose office is statutory 
only. State ex rel. Working v. Mayor, 43 
M 61, 63, 114 P 777. 

A police judge is not a “judicial officer” 
as that term is used in this section. State 
ex rel. Ryan v. Norby, _.._ M __, 165 P 
2d 302, 303. 


Statutes Held Not to Violate This Pro- 
vision 


Held, that sec. 94-1450 et seq., known 
as corrupt practices, act does not contra- 
vene the provisions of this section of the 
constitution, and district court. has juris- 
diction to entertain. a proceeding for 
removal of state officer for violation 
thereof and to test the validity of his 
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election. Tipton v. Sands, 103 M 1, 9, 60 
P 2d 662. 

Ch. 116, 1. 1937 (since repealed), pro- 
viding that the holder of a public office 
must tender his resignation upon becom- 
ing a candidate for another office, ete., 
held not open to the contention that it 
adds causes of removal of public officers 
to those provided for by this constitu- 
tional provision, it simply providing a 
method whereby a public officer may 
voluntarily abandon his office; nor may 
the act be held arbitrary or capricious. 
Mulholland v. Ayers, 109 M 558, 566, 99 
P 2d 234. 
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References 

Cited or applied in State ex rel. Rowe 
v. District Court, 44 M 318, 323, 119 P 
1103; State ex rel. Payne v. District 
Court, 53 M 350, 355, 165 P 294; State 
v. District: Court, 61 M 558, 560, 202 P 
756; State ex rel. Palagi v. Regan, 113 
M 343, 353, 126 P 2d 818. 


JudgesG11; States€=—52. 

48 C.J.S. Judges §§ 26-28, 104; 59 C.J. 
States § 211 et seq. 

43 Am. Jur. 27, Public Officers, §§ 175 
et seq. 


All -officers not liable to impeachment shall be subject to re- 


moval for misconduct or malfeasance in office, in such manner as may be 


provided by law. 


Governor Not Disqualified By Estoppel 
or Res Judicata in Hearing Removal 
Charges 


Proceeding under this section to remove 
members of highway commission for col- 
lection of illegal fees and per diem, 
governor not barred from passing upon 
accusation by doctrines of estoppel or res 
judicata because he had passed upon and 
approved the alleged illegal claims as a 
member of the state board of examiners. 
State ex rel. Matson v. O’Hearn, 104 M 
126, 135, 65 P 2d 619. 


“Misconduct in Office” 


Any act involving moral turpitude, or 
any act which is contrary to justice, hon- 
esty, principle, or good morals, if per- 
formed by virtue of office or by authority 
of office, is included in the term “mis- 
conduct in office.’ State ex rel. Wynne 
v. Examining and Trial Board, 43 M 389, 
393, 117 P 77; State ex rel. Ryan v. 
Board of Aldermen, 45 M 188, 193, 122 
P 569. 

The word “misconduct” as used in this 
section includes any act involving moral 
turpitude or which is contrary to justice, 
honesty, principle or good morals, it need 
not be wilful, nor does it necessarily im- 
ply corruption or criminal neglect. State 
ex rel. Matson v. O’Hearn, 104 M 126, 
137, 65 P 2d 619. 


Operation and Effect 


Section 11-721, authorizing the city 
council to remove any officer on written 
charges after notice by a two-thirds vote 
of all the members elect, is in consonance 
with this section, and the statute is a 
proper exercise of the legislative author- 
ity granted, and a police judge of a city 
may be removed in a proper case by the 


Sec. 19. 


city council. State ex rel. Working v. 
Mayor, 43 M 61, 63, 114 P 777. 

In pursuance of this provision, the 
legislature enacted section 94-5502 and 
section 94-5516. From a comparison of 
the two sections, it appears that the first 
was intended to apply to those cases only 
in which the accused has been guilty of 
wilful or corrupt misconduct or malfea- 
sance, while the other was intended to 
apply to those derelictions which are the 
result of incompetency or inattention to 
official duties. State ex rel. Rowe v. Dis- 
trict Court, 44 M 318, 323, 119 P 1103. 


This section added nothing to the power 
which the legislature would have had in 
the absence of the provisions therein con- 
tained. In other words, the legislature 
was left entirely free to enact such stat- 
utes as it might see fit providing for the 
removal of officers other than those enu- 
merated in the preceding section. State 
ex rel. Payne v. District Court, 53 M 350, 
356, 165 P 294; State v. District Court 
et al., 62 M 600, 603, 205 P 955. 


A police judge is subject. to removal 
from office under this. provision for mis- 
conduct or misfeasance in office. State ex 
rel..Ryan_v,. Norby; _.. M4, 165, Fad 
302, 303. 


References 


Cited or applied in State v. Driscoll, 49 
M 558, 560, 144 P 153; State v. District 
Court, 61 M 558, 560 et seq., 202 P 756; 
State ex rel. Hessler v. District Court, 64 
M 296, 297, 209 P 1052. 


. StatesC—52. 

59 C.J. States § 209. 

43 Am. Jur. 38, Public Officers, §§ 194 
et seq. 


No law shall be passed except by bill, and no bill shall be so 


altered or amended on its passage through either house as to change its 


original purpose. 
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Operation and Effect 


No act of legislation has the force of 
law, even though unanimously passed and 
approved by.the governor, unless the re- 
quirements of this section and sections 20 
and 23 of this article, that every law shall 
be passed by bill, that it must have an en- 
acting clause, and a title clearly expressing 
the subject of the enactment, are met; and 
a resolution, in the passing of which 
neither of these essentials has been ob- 
served, is not an authoritative expression 
of the legislative will upon the subject 
with which it deals. Under this rule house 
joint. resolution No. 13 (laws 1909, p. 390), 
conferring upon the state game warden 
authority to appoint the widow of a deputy 
warden, who was killed in the discharge of 
his duties, a deputy in addition to those 
authorized by statute, is invalid, and the 
state auditor properly refused to issue to 


Sec. 20. The enacting clause of 


every law shall be as follows: 


Art. V, § 22 


her a warrant for services performed as 
such deputy warden. State ex rel. Peyton 
v. Cunningham, 39 M 197, 200, 103 P 497. 


Acts Not Violating This Provision 


Ch. 91, 1. 1937 (secs. 84-3301 to 84-3307), 
providing for the licensing of moving pic- 


.ture theaters, held not open to the con- 


stitutional objection that, as finally passed 
it was so altered or amended as to change 
its original purpose. State ex rel. Griffin 
v. Greene, 104 M 460, 462, 67 P 2d 995. 


References 


Cited or applied in Mutual Benefit Life 
Ins. Co. v. Winne, 20 M 20, 35, 49 P 
446; Tax Commission Case, 68 M 450, 470, 
219 P 817. 


Statutes€-11, 16(1). 
59 C.J. Statutes §§ 37, 60. 


“Be it 


enacted by the Legislative Assembly of the State of Montana.” 


Acts Violating This Provision 


When ch. 199, 1. 1937 (omitted), was in- 
troduced in the legislative assembly, pro- 
viding for the licensing of chain stores, it 
carried the erroneous enacting clause for 
acts initiated by the people, i.e. “Be it 
enacted by the people of the state of Mon- 
tana”. The clause was amended to con- 
form to the requirement of this section, 
passed through both houses, but before 
signed by the presiding officers of both 
houses and the governor, was again 
changed, either intentionally or through 
inadvertence to the original defective 
clause. Held, that the act is invalid under 
this constitutional provision. Vaughn & 
Ragsdale Co., Inc. v. State Board of Equal- 
ization 109 M 52, 55, 96 P 2d 420. 


See. 21. 


This Provision Mandatory and Prohib- 
itory—Essence 

Like all other provisions of the consti- 
tution, the provision of this section is 
mandatory and prohibitory, in the absence 
of express words declaring otherwise. The 
enacting clause of a statute is of the very 
essence of a bill introduced in the legis- 
lature. (See art. III, sec. 29, Const.) 
Vaughn & Ragsdale Co., Inc. v. State 
Board of Equalization, 109 M 52, 56, 59, 
96 P 2d 420. 


References 


Cited or applied in State ex rel. Peyton 
v. Cunningham, 39 M 197, 200, 103 P 497. 


Statutes¢—40. 
59 C.J. Statutes § 149. 


No bill for the appropriation of money, except for the expenses 


of the government, shall be introduced within ten days of the close of the 
session, except by unanimous consent of the house in which it is sought to be 


introduced. 

“Appropriation” Defined 

Held, that the word “appropriations” 
used in the constitution means the setting 
apart of a portion of the public funds for 
a public purpose, or a specific designated 
fund in esse or for which provision has 
been made, it not being necessary, to con- 
stitute a valid appropriation, that the fund 
be then in the treasury. State ex rel. Bon- 


See. 22. 


ner v. Dixon et al., 59 M 58, 76, 195 P 
841. 


References 


Arps v. State Highway Commission, 90 
M 152, 158, 300 P 549. 


Statutes€-12 (2). 
59 C.J. Statutes § 39. 


No bill shall be considered or become a law. unless referred to.a 


committee, returned therefrom, and printed for the use of the members. 


References 

Tax Commission Case, 68 M 450, 470, 219 
P 817; Sawyer Stores, Inc. v. Mitchell et 
al., 103 M 148, 165, 62 P 2d 342. 


StatutesC-13, 14. 
59 C.J. Statutes §§ 41, 43. 


129 


Art. V, § 28 


See. 23. 


CONSTITUTION OF MONTANA 


No bill, except general appropriation bills, and bills for the 


codification and general revision of the laws, shall be passed containing more 
than one subject, which shall be clearly expressed in its title; but if any sub- 
ject shall be embraced in any act which shall not be expressed in the title, 
such act shall be void only as to so much thereof as shall not be so expressed. 


Acts Not Violating This Provision 


The act of March 4, 1891, pg. 225, 1. 1891, 
entitled “An act to amend sections 790, 
795, 796, and 808, Fifth Division of the 
Compiled Statutes of Montana,” relates to 
one general subject, and is not obnoxious to 
this section, prohibiting the passage of a 
law containing more than one subject, 
which shall be expressed in its title. Hotch- 
kiss v. Marion, 12 M 218, 225, 29 P $21. 

The act entitled “An act to regulate the 
sale and redemption of transportation tick- 
ets of common earriers,” passed in 1893, 
provides for the appointment of agents to 
sell tickets and the issuance of a license, 
and prescribes penalties for the violation 
of parts of the act. The subject of the act 
is clearly expressed in the title, since the 
penalty imposed is merely-an incident to 
the regulation of the sale and redemption 
of. transportation tickets, which is the sub- 
ject of the law. State v. Bernheim, 19 M 
512, 518, 49 P 441. See, Snook v. Clark, 
20 M 230, .233, 50 P 718; State v. MeKin- 
ney, 29 M 375, 383, 74 P 1095; In re Ter- 
rett, 34 M 325, 331, 86 P 266; State v. 
Ross, 38 M 319, 323, 99 P 1056. 

The act approved March: 2, 1891, en- 
titled “An act requiring railroad companies 
to pay for damages to stock,” and which 
provides that railroad companies must 
fence their track or respond in damages, is 
not void because the title does not refer to 
fences or penalties. Snook v. Clark, 20 M 
230, 233, 50 P 718. See State v. McKin- 
ney, 29 M 375, 384, 74 P 1095; In re Ter- 
rett, 34 M 325, 331, 86 P 266. 

An act approved March 4, 1897, was en- 
titled “An act repealing sections 470 and 
472, article IX, chapter III, title I, part 
III, of the Political Code, relating to the 
appointment of the state land agent and 
his annual salary.” These sections were 
amended and not repealed. The misuse 
of the word “repealing” in the title of 
such act, instead of “amending” does not 
violate this section, since the other words 
of the title clearly point out the sections, 
chapter, title, and code and subject to be 
affected by the provisions of the bill. State 
ex rel. Neill v. Page, 20 M 238, 242, 50 P 
719, 

The act of March 9, 1893, amending the 
act of 1891, concerning the compensation 
of county officers, and providing for the 
payment of sheriffs by salary, and that 
the commissioners shall fix the number of 
deputy sheriffs, is not repugnant to this 
section. Jobb v. County of Meagher, 20 
M 424, 437, 51 P 1034. 


The act of March 4, 1897, entitled “An 
act to provide for the organization * * * 
of building and loan associations * * * ,” 
is a general revision of the laws relating 
to one subject embraced therein, and pro- 
vides that corporations then existing 
should not be affected by the law unless 
they elected to come within its provisions. 
The omission in the title of this proviso 
did not nullify the act. Home B. & L. 
Assoc. v. Nolan, 21 M 205, 214, 53 P 738. 


The title of the act of March 7, 1895, 
entitled “An act to amend sections 364 
and 365 of the Fifth Division of the Com- 
piled Statutes of Montana and the amend- 
ments thereto, approved September 14 
1887,” relating to the qualifications of 
mayors and aldermen, and declaring the 
same, does not conflict with this section. 
Dowty v. Pittwood, 23 M 113, 117, 57 P 
(ade 

Laws of 1897, p. 245, entitled “An act 
to amend section 705 of title X, of the 
Penal Code of the state of Montana, to 
have the cages in all mines cased in,” 
making it unlawful for any corporation to 
sink or work through any vertical shaft 
where mining cages are used to a greater 
depth than three hundred feet, unless such 
shaft shall be provided with an iron-bon- 
neted safety-cage, sufficiently expresses the 
subject-matter of the act in the title, with- 
in the meaning of this section. State v. 
Anaconda Copper Min. Co., 23 M 498, 500, 
59 P 854. 

The act approved March 18, 1895, en- 
titled “An act providing for unlawful levy 
and collection of public revenue,” is not in 
violation of the provisions of this section 
requiring the subject-matter of acts to be 
clearly expressed in their titles, the words 
“providing for unlawful levy,” etc., being 
construed as meaning “providing a remedy 
for unlawful levy,” ete. Western Ranches 
vy. Custer County, 28 M 278, 284, 72 P 659. 

Laws of 1903, chapter 120, p. 232, sec- 
tion 15, entitled “An act to create the 
office of meat and milk inspector for the 
state of Montana, and prescribing his 
powers and duties and compensation there- 
for,” imposing a license on persons selling 
milk, is not in violation of this section. 
State v. McKinney, 29 M 375, 380, 74 P 
1095. 

The act of 1907, chapter 29, p. 50, re- 
lating to the establishment and mainten- 
ance of county free high schools, does not 
contain more than one subject, namely pro- 
vision for the establishment and mainten- 
ance of such schools, and for validating 
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all acts done under enactments of the leg- 
islature passed on the subject at prior 
sessions. Evers vy. Hudson, 36 M 135, 145, 
92 P 462. 

Laws of 1907, chapter 115, p. 287, pro- 
hibiting certain forms of gambling, is not 
open to the constitutional objection that it 


contains more than one subject. State v.. 


Ross, 38 M 319, 322, 99 P 1056. 

The title of chapter 96, laws of 1915 (92- 
101 to 92-1222), known as the workmen’s 
compensation act, fairly indicates the gen- 
eral subject of the act, is comprehensive 
enough in its scope reasonably to cover all 
the provisions thereof, and is not calcu- 
lated to mislead either the legislature or 
the public and is therefore sufficient to 
meet the requirements of this section. 
Lewis and Clark County v. Industrial Ac- 
cident Board, 52 M 6, 11, 155 P 268. 

The act regulating the practice of oste- 
opathy, approved March 1, 1905 (66-1401 
et seq.), and the act amendatory thereof, 
approved March 6, 1907, are not repugnant 
to this section, on the ground that there is 
nothing in the titles of the acts indicating 
an intention to include “chiropractic;” the 
latter, like the former, having to do with 
the art of healing by the use of the hands, 
falls within the definition of “osteopathy,” 
and must be held to have been intended as 
included within it. State v. Hopkins, 54 
M 52, 56, 166 P 304. 

Chapter 21, extra session laws of 1918, 
(omitted) known as the war defense act, 
has to do with but one subject, which is 
clearly expressed in its title namely, “to 
assist the United States in carrying on and 
prosecuting the war now existing between 
the United States and the German and 
Austrian empires,” and does not contravene 
the provisions of this section. State ex 
rel. Campbell v. Stewart, 54 M 504, 509, 
171 P 755. 

Held, that initiative measure No. 19 does 
not contravene the constitutional provision 
(art. V, sec. 23), forbidding the enact- 
ment of any law containing more than one 
subject which shall be clearly expressed in 
its title. State ex rel. Bonner v. Dixon et 
al., 59 M 58, 74 et seq., 195 P 841. See 
also State v. Pippi, 59 M 116, 195 P 556. 

Held, that the title to chapter 96, 1. 1923 
(84-4101 et seq.), “An act to fix the 
time and method of collecting taxes and 
interest thereon,” sufficiently expresses the 
subject of the act—authorizing the semi- 
annual payment of taxes—to meet the re- 
quirements of this constitutional provi- 
sion. Thomas v. City of Missoula et al., 
70 M 478, 482, 226 P 213. 

Chapter 75, laws of 1917 (secs. 53-114, 
53-122) is not invalid so far as it assumes 
to impose a license fee upon owners of 
motor vehicles, for failure to indicate in 
its title a purpose to impose a charge of 
any kind, the unity of title to an act re- 
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quired by this provision being observed 
if the various provisions of the act are 
germane to the general subjects expressed 
in the title. State v. Pepper, 70 M 596 
607, 226 P 1108. : 

Held, on habeas corpus, that the bank 
act (chap. 89, laws of 1915), as amended 
by chapter 90, laws of 1923 (Sec. 6081, R. 
C. M. 1921, since repealed), under which 
complainant was convicted of accepting 
deposits when his bank was insolvent, is 
not open to the charge of unconstitu- 
tionality on the ground that the titles of 
both the original and the amendatory acts 
are insufficient to meet the requirements 
of section 23, article V, of the constitution ; 
held, further, that by the enactment of 
chapter 90, laws of 1923, section 6078, R. 
C. M. 1921, (since repealed) providing the 
method of determining the insolvency of 
a bank, was not repealed by implication. 
State ex rel. Boone v. Tullock, 72 M 482 
484 et seq., 234 P 277. 

Chapter 116, laws of 1923, amending 
sections 11071, 11075 and 11079, Ka, Cy, M. 
1921, (since repealed) and increasing the 
punishment for the unlawful transporta- 
tion or possession of intoxicating liquor, 
held not open to the attack that it contra- 
venes the provisions of section 23, article 
V, of the constitution, in that the purpose 
to increase the punishment is not indicated 
in its title. State v. Duncan, 74 M 428, 
434, 240 P 978, 

Held, that house bill 398, laws of 1925, 
page 416, assuming, on behalf of the state, 
liability for injuries sustained by a student 
in the University of Montana through the 
negligence of one of the state’s agents and 
making an appropriation to discharge that 
liability, is not open to the objection that 
it contains a plurality of subjects in viola- 
tion of section 23, article V of the consti- 
tution. Mills v. Stewart, 76 M 429, 435, 
247 P 332. 

Held, that chapter 225, laws of 1921 (sec. 
93-8017), abolishing the appeal from an 
order denying a new trial, does not offend 
against the provision of section 23, article 
V, of the constitution, that an act con- 
taining a subject not embraced in the title 
shall be void as to that subject. Kline v. 
Murray et al., 79 M 530, 540, 257 P 456. 

Under the rules set forth in this case, 
held that the title to chapter 95, laws of 
1931, (omitted) is not fatally defective in 
declaring, inter alia, the act to be one pro- 
viding for an excise tax on gasoline, etc., 
whereas in the body of the act the tax is 
imposed on distributors and dealers. Arps 
v. State Highway Commission, 90 M 152, 
169, 300 P 549. 

Held, that chapter 85, laws of 1927, 
(secs. 84-4158, 84-4161) does not offend 
against the requirements of section 23, 
article V, of the constitution, relative to 
the contents of the title to an act, in 
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that the provision for a deposit of taxes, 
interest and penalties is germane to the 
matters expressed in the title, and there- 
fore sufficient to meet the constitutional 
requirement. State ex rel. Souders v. Dis- 
trict Court, 92 M 272, 277, 12 P 2d 852. 

Under this case, held, that the assertion 
that initiative measure No. 28 is unconsti- 
tutional if the contention that arsenic or 
arsenious oxide is taxable under initiative 
measure No. 28 be upheld, in that that 
product is not mentioned in its title, may 
not be sustained. State v. State Board of 
Equalization, 93 M 19, 40, 17 P 2d 68. 

The purpose of section 23, article V, of 
the constitution, prohibiting the inclusion 
of more than one subject in a bill, is sub- 
served if its provisions are germane to 
the general subject expressed in its title; 
and under that rule, held, that the title 
to house bill No. 222 (laws of 1931, p. 
590), making appropriations for the oper- 
ation and maintenance of the state edu- 
cational institutions, and for the payment 
of fire insurance premiums thereon, does 
not offend against section 23, fire insurance 
being essential and germane to the proper 
operation and maintenance of such insti- 
tutions—the main subject of the act. Mil- 
ler Ins. Agency v. Porter et al., 93 M 567, 
570 et seq., 20 P 2d 6438. 

Held, on application for writ of quo ‘war- 
ranto, that the title to chapter 7, laws of 
1931, amending section 15-119, and pre- 
scribing the method whereby corporations 
“whose terms of corporate existence have 
expired, or may hereafter expire,” may, 
in the one case, revive, and in the other 
extend, their existence, deals with but one 
subject—the life of corporations—and 
therefore does not offend against the man- 
date of section 23, article V, of the con- 
stitution, that no bill, other than those 
excepted, shall contain more than one sub- 
ject, clearly expressed in its title. State 
ex rel. Nagle v. The Leader Co. et al, 
97 M 586, 589, 37 P 2d 561. 

Act Mont. Feb. 14, 1891 (laws 1891, p. 
262), entitled “An act..ceding to the 
United States jurisdiction over certain 
lands,” held sufficiently to state subject 
of act to cede exclusive. jurisdiction ta 
United States over all lands within state 
which were or might be embraced within 
Yellowstone national park, and certain 
other lands, within requirement of this sec- 
tion of the constitution of Montana. Yel- 
lowstone Park Transp. Co. v. Gallatin 
County, 31 F 2d 644. 

Held, that chapter 184, laws of 1931 
(sees. 8-101 to 8-125)—the motor ‘carrier 
act, is not violative of section 23, ar- 
ticle. V, of the constitution, as against the 
contentions that, instead of dealing with 


the regulation ’ of the public highways, as- 


set forth in the title of the act, it regulates 
the business of the public and private car- 
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riers, and prevents competition between 
motor carriers and railroads, and that 
therefore its provisions are not germane to. 
the subject expressed in the title. (Mr. 
Justice Angstman dissenting.) State ‘v. 
Healow et al., 98 M 177, 179, 38 P 2d 285. 

Held, as against the contention that 
chapter 176, laws of 1929 (sec. 32-314) of- 
fends against this provision of the consti- 
tution, in that the subject of the amend- 
ment is not clearly expressed in its title, 
and that therefore section 32-314 as it was 
before the attempted amendment is still 
the law, is without merit. Durland v. 
Prickett et al, 98 M 399, 39 P 2d 652. 

Chapter 18, ‘laws 1935 amended section 
25-404 to Slow witnesses but seven cents 
per mile to conform to chapter 16, laws 
1933 which latter chapter was held invalid 
as to witnesses because title defective. 
Coolidge v. Meagher, 100 M 172, 183, 46 
P 2d 684. 

Title to the state liquor control act of 
Montana, regulating the sale of intoxicat- 
ing liquor, and creating the liquor control 
board, held not to offend against the pro- 
visions of this section that the subjects 
of the act must be clearly expressed in 
its title. State v.. Driscoll, 101 M 348, 
358, 54 P 2d 571. 


Sees. 89-101 to 89- 141 based on three 
various chapters all pertinent to one gen- 
eral subject. of. water conservation, held, 
where all of the different parts of a stat- 
ute. have a.natural connection and relate 
directly or indirectly to one legitimate sub- 
ject of legislation, or are germane thereto, 
the act is not invalid as containing more 
than one subject not clearly _expressed 
in its title. State ex rel. Normile v. 
Cooney, 100 M 391, 404, 47 P 2d 687. 


The title to chapter 31, laws of 1929, 
amending section 84-4124, held sufficient 
as against the contention that it offends 
against this provision of the constitution, 
in that it does not clearly express the 
legislative intent to deal therein with tax 
certificates. Martin v. Glacier County, 102 
M 213, 217, 56 P 2d 742. 


. Held, that the title to chapter 135, 1. 
1935 (omitted), the purpose of which is to 
continue in force ch. 24, 1. ext. ses. 1933-34, 
having to do with the ‘public works emer- 
gency relief program, is not open to the 
charge that the matter of the chapter is 
not clearly expressed therein. State ex rel. 
Berthot v. Gallatin County High School 
District, 102 M 356, 363, 58 P 2d 264. 


Secs. 23-2301 et seq:, authorizing a re- 
count of ballots cast at any election by 
boards of county canvassers, held not so 
deficient as to be condemned under this 
provision if its scope be held to extend 
to others than county officers. State ex 
rel. eee v. District Court, 103 M_. 576, 
584, 64 P 2d 115. 


132 


CONSTITUTION OF MONTANA 


Initiative measure: no. 41, 1938 deben- 
ture act, authorizing issuance of state 
highway treasury anticipation debentures, 
held sufficient to meet the requirements of 
this section, all the provisions of the act 
having a natural connection relating di- 
rectly or indirectly to its one object and 


purpose. Martin v. State Highway Com-. 


mission, 107 M 603, 607, 88 P 2d 41. : 

Held, that the title of ch. 133, 1. 1939, 
(omitted) is sufficient under this pro- 
vision of the constitution, as all that is 
required to meet the provision that the 
subject of a statute must be clearly ex- 
pressed in its title is that the act shall be 
germane to the subject expressed in its 
title, and where the general object is 
plainly expressed, it is not necessary that 
the title should embody the exact methods 
of application or procedure. Lodge v. 
Ayers, 108 M 527, 532, 91 P 2d 691. 

Held, that the title of ch. 21, 1. 1937, 
amending sec. 94-5610, authorizing district 
courts to apportion costs of prosecution 
and trial between counties where personal 
property was stolen in one county and 
taken into another county where trial was 
had, is not open to the objection that it 
violates this constitutional provision. Rose- 
bud County v. Flinn, 109 M 537, 543, 98 
P 2d 330. pee f 

House bill 151, found on pages 534 and 
547, 1. 1943 the general appropriation bill 
for 1944-5 biennium, which in addition to 
making the appropriation allegedly amends 
ch. 105, 1. 1919, creating the veterans wel- 
fare commission, requiring claims to be 
paid by the state board of examiners 
instead of the commission, held not to vio- 
late this provision of the constitution as 
containing more than one subject not 
clearly expressed in its title. State ex 
rel. Davidson v. Ford, 115 M 165, 171, 141 
P 2d 373. 

Acts Violating This Provision 

Chapter IX of the proposed penal code 
of 1895, entitled “Gaming,” and prohibit- 
ing the same, having been stricken out by 
the legislature, and prior laws authorizing 
certain gambling games re-enacted in lieu 
thereof, which were annex to chapter VIII 
of the penal code, entitled. “Lotteries,” 
the act of February 28, 1895, entitled “An 
act to amend chapter IX of the penal code 
of the state of Montana,” and prohibiting 
all gambling, is in conflict with this sec- 
tion, since, at the time of the passage of 
said act of February 28 there was no 
chapter IX concerning gaming in the penal 
code to be. amended, and as the other 
chapters numbered IX in said code per- 
tained to other subjects, there was nothing 
in the title of the bill to indicate to which 
one, if any, of the three existing chapters 
it was an amendment. State v. Mitchell, 17 
M 67, 75, 42 P 100. 
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_ Chapter 58, laws of 1903, approved 
March 4, 1903; amending the game laws, 
is in conflict with this section and void. 
The subject of the act is not clearly ex- 
pressed in the title, and the intent of the 
legislature cannot be inferred therefrom. 
State v. Brown, 29 M 179, 207, 74 P 366, 

Sections 11, 25, and 26, of the act ap- 
proved March 15, 1901, the purpose of 
which was to create a state board of 
health, define its powers and duties, and 
provide for the compensation of its officers 
and for the enforcement of its rules, while 
the .body of the statute, among other 
things, confers upon county boards of 
health power to-declare quarantine against 
contagious diseases and confine persons af- 
fected with such diseases in suitable deten- 
tion hospitals, for which power is also 
granted, is unconstitutional as in contra- 
vention of this section. Yegen y. Board of 
County Commrs., 34 M 79, 83, 85 P 740. 

The “estray law,” p. 30 of laws of 1903, 
entitled “An act to define the word ‘estray’ 
and to provide a penalty for the taking up, 
using, or disposing of estrays upon the 
‘public domain’,” section 1 of which de- 
fines an estray as an animal “which is 
away from its accustomed range,” section 
2 of which makes it a misdemeanor to take 
from the range any estray animal, and 
section 3 of which provides that one who, 
with intent to steal, disposes of or at- 
tempts to dispose of any estray, shall be 
guilty of grand larceny, is void ‘as viola- 
tive of this section of the constitution, in 
that it embraces a subject not expressed 
in its title, the terms “public domain” 
and “range” not being synonymous. State 
v. Cunningham, 35 M 547, 549, 90 P 755. 

The act of March 7, 1899 (Laws 1899, 
p. 79), “relating to bonds of officers and 
other bonds,’ in so far as it applies to 
undertakings on appeal, runs counter to 
the provisions of this section of the con- 
stitution, and is, to that extent, invalid. 
Russell v. Chicago, Burlington & Quincy 
Ry: Co., 37 M 10, 13, 94 P 501. 

The so-called “non-partisan judiciary 
act,” laws of 1909, chapter 113, is not 
in harmony with the constitutional re- 
quirement that the purpose of a statute 
shall be clearly expressed in the title; the 
title of the enactment is “An act to pro- 
vide for non-partisan nominations for judi- 
cial offices,” whereas the body of it dis- 
closes the purpose of the legislation was 
not to provide for non-partisan nomina- 
tions, for which provision was already 
made, but to prohibit judicial nominations 
by partisan political organizations. State 
ex rel. Holliday v. O’Leary, 43 M 157, 165, 
115 P 204, 

Held, that the title to chapter 93, laws 
of 1925: “An act to amend sections 4318 
and 4327 of the revised codes of 1921, re- 
lating to changing the boundaries of 


133 


Art. V, § 23 


Fergus and Judith Basin counties,” the 
effect of section 1 of which act (omitted) 
was to include within the boundaries of 
Fergus county the entire county of Petro- 
leum created in February, 1925, thus abol- 
ishing the latter county, is insufficient to 
meet the requirements of section 23, article 
V, of the constitution, rendering the sec- 
tion invalid. State ex rel. Foot v. Burr 
et al., 73 M 586, 588, 238 P 585. 

Held, that so much of section 1, of chap- 
ter 19, laws of 1925, as assumes to amend 
section 9746, revised codes of 1921, (93- 
8018) by the addition of a provision de- 
claring within what time transcripts on 
appeal shall be filed in the supreme court, 
and repealing by implication section 9732, 
(93-8004) prescribing the time within 
which an appeal from a judgment may be 
taken, is void as in contravention of sec- 
tion 23, article V, of the state constitution, 
in that the title of the chapter does not 
disclose the purpose of the legislature to 
effectuate a change in the time within 
which transcripts must be filed as fixed by 
subdivision 2 of rule V of the supreme 
court rules. Hale et al. v. Belgrade Co., 
Ltd., et al., 74 M 308, 310 et seq., 240 P 
371. 

Chapter 16, laws 1933 purporting to 
amend sec. 59-801 invalid in so far as it 
attempted to reduce mileage of witnesses, 
as its title was misleading in failing to 
include word ‘‘witnesses” and did not direct 
attention of public and legislature to this 
subject. Coolidge v. Meagher, 100 M 172, 
182, 46 P. 2d 684. 


Effect of Failure to Argue Defect in 
Title 


Where a statute is attacked as uncon- 
stitutional on appeal on the grounds that 
it embraces a subject not expressed in its 
title, but counsel in his brief fails to pre- 
sent argument in support of the contention, 
the supreme court will proceed upon the 
presumption that the act is constitutional 
until its invalidity is shown beyond a rea- 
sonable doubt. Fulton Oil Co. v. Toole 
County, 86 M 367, 375, 283 P 769; Fulmer 
v. Board of Railroad Commrs., 96 M 22, 
42, 28 P 2d 849, 


Effect 
Defect 


Alleged defect in the title to the original 
aet relating to the handling of explosives, 
of which sections 69-1927 and 69-1928, 
revised codes, were a part, and which act 
was carried forward in three subsequent 
codifications of the laws, held cured by the 
adoption of such codes by the legislature. 
Cashin v. Northern Pac. Ry. Co., 96 M 92, 
114, 28 P 2d 862. 


Effect on Bills to Revise or Harmonize 
Sections of Law 


Where the purpose of a bill is manifestly 
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to harmonize and revise generally sections 
of the law referring to the same subject 
it is not necessary to mention specifically 
in the title of the bill the several sections 
proposed to be amended or repealed; in 
such a case it is sufficient to state in the 
title that it is a bill for an act to revise 
the laws pertaining to that subject; and 
the fact that the title of the bill specified 
certain sections and did not mention one 
which was repealed in the body of the bill 
did not render it void under this section 
of the constitution. In re Ryan, 20 M 
64, 65, 50 P 129. See State ex rel. Cotter 
v. District Court, 49 M 146, 150, 152, 140 
P 732. 


Operation and Effect in General 


The unity of title required by this sec- 
tion is served notwithstanding the exis- 
tence of many provisions in an act, where 
such provisions are germane to the gen- 
eral subject expressed. Hotchkiss v. 
Marion, 12 M 218, 225, 29 P 821; State v. 
McKinney, 29 M 375, 381, 74 P 1095; In re 
Terrett, 34 M 325, 331, 86 P 266; Carlson 
v. City of Helena, 39 M 82, 108, 102 P 39; 
State ex rel. Hay v. Alderson, 49 M 387, 
405, 142 P 210. 


By this constitutional notice it is only 
intended that the subject of the bill shall 
be fairly expressed in the title. It is not 
necessary—for the constitution has not so 
declared—that a title shall embody the 
exact limitations or qualifications con- 
tained in the bill itself which are germane 
to the purpose of the legislature, if the 
general subject of the measure is clearly 
expressed in the title. Upon the highest au- 
thority it is held that, under constitutional 
provisions substantially like that referred 
to in Montana, where the degree of parti- 
cularity necessary to be expressed in the 
title of a bill is not indicated by the con- 
stitution itself, the courts ought not to 
“embarrass legislation by technical inter- 
pretations based upon mere form of phrase- 
ology. The objections should be grave, and 
the conflict between the statute and the 
constitution palpable before the judiciary 
should disregard a legislative enactment 
upon the sole ground that it embraced 
more than one object, or, if but one object, 
that it was not sufficiently expressed by 
that title.” State v. Anaconda Copper Min. 
Co.,.23 M 498, 501,59 P 854; Yegen v. 
Board of County Commrs., 34 M 79, 84, 
85 P 740; Evers v. Hudson, 36 M 135, 148, 
92 P 462. 

The act approved March 6, 1897, en- 
titled “An act to amend sections 4063, 
4064, 4065, 4068, and 4083 of the political 
code of Montana, and to add to article 11, 
chapter XII, title X, part III, of the poli- 
tical code, a section to be numbered 4084 
regarding licenses,’ contained provisions 
relating to licenses of wholesale and retail 
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liquor dealers. The subject was clearly 
expressed in the title. If any subject is 
embraced in an act, which is not expressed 
in its title, such act is void only as to so 
much as is not so expressed, as this. sec- 
tion of the constitution should receive a 
liberal construction. State v. Courtney, 27 
M 378, 386, 71 P 308. 


If the title of an act is single, and 


directs the mind to the subject of the law 
in a way calculated to direct the attention 
truly to the matter which is proposed to 
be legislated upon, the object of the pro- 
vision is satisfied. It is not satisfied un- 
less the object of the legislation is clearly 
so expressed. Western Ranches v. Custer 
County, 28 M 278, 284, 72 P 659; State 
v. Brown, 29 M 179, 208, 74 P 366; State 
v. Cunningham, 35 M 547, 550, 90 P 755. 

The title is generally sufficient if the 
body of the act treats only, directly or in- 
directly, of the subjects mentioned in the 
title, and of other subjects germane there- 
to, or of matters in furtherance of or nec- 
essary to accomplish the general objects of 
the bill, as mentioned in the title. Details 
need not be mentioned. The title need not 
contain a complete list of all matters cov- 
ered by the act. State v. McKinney, 29 M 
375, 381, 74 P 1095; Yegen v. Board of 
County Commrs., 34 M 79, 84, 85 P 740. 

Meaningless words or phrases in the 
title of an act may be discarded by con- 
struction, and if, after such elimination, 
the title clearly expresses the subject em- 
braced in the act, it is not objectionable 
to this section. Evers v. Hudson, 36 M 
135, 142, 92 P 462. 

In determining the question whether an 
act offends against the constitutional in- 
hibition that no bill shall be passed con- 
taining more than one subject, the object 
sought to be accomplished by the legis- 
lation is a proper subject of inquiry. Evers 
v. Hudson, 36 M 135, 145, 92 P 462. 


Where provisions in an act are germane 
to the general subject expressed in the 
title, the unity of title required by section 
23, article V, of the constitution is observ- 
ed even though such provisions are not 
mentioned in the title. State ex rel. Boone 
v. Tullock, 72 M 482, 484 et seq:, 234 P 
277. 

Where the title of an amendatory act 
refers to the number of the section of the 
code to be amended and indicates its sub- 
ject matter with sufficient particularity to 
identify it to a reasonable degree of cer- 
tainty it is sufficient to withstand consti- 
tutional attack based on section 23, article 
V, of the constitution. State v. Duncan, 
74 M 428, 434; 240 P 978. 

Where two or more propositions are con- 
tained in the title of an act which may be 
logically viewed as parts or aspects of a 
single plan, the constitutional requirement 
of unity of subject is met. State ex rel. 
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Jones v. Erickson, 75 M 429, 435 et seq., 
244 P 287. 

Id. The fact that in the title of an 
act the particle “and” is used to join 
two co-ordinate phrases is not alone suffi- 
cient to indicate more than one purpose 
in view, since the chief thought in the sen- 
tence may be contained in the first phrase 
thereof, while the thought in the second 
phrase is subordinate thereto, and under 
such conditions it is permissible, in order 
to give emphasis to the chief thought, to 
change the phrase containing the subor- 
dinate thought to a participial phrase. 


To meet the requirement of section 23, 
article V, constitution, the title to an act 
is sufficient if it clearly expresses the gen- 
eral subject of the measure, and where its 
subject matter is the amendment of a cer- 
tain section of the codes and the amend- 
ment is germane to the provisions of such 
section, the title setting forth that its 
purpose is to amend the section relating to 
the given subject is sufficient, stating the 
nature of the proposed amendment. State 
v. Silver Bow Refining Co., 78 M 1, 16, 252 
Ey oi. 

Where an act is assailed as in violation 
of this provision of the constitution, on 
the ground that the subject is not clearly 
expressed in its title, the title will be held 
sufficient im the absence of a constitutional 
provision indicating the degree of particu- 
larity necessary to be expressed in the 
title, if the body of the act treats only, 
directly or indirectly, of the subjects men- 
tioned in the title, and of others germane 
thereto, or of matters in furtherance or 
necessary to accomplish the general objects 
of the bill as mentioned in the title; men- 
tion of details is unnecessary. The test is, 
did the title mislead the public or members 
of the legislature as to the subjects ex- 
pressed in the act? Arps v. State Highway 
Commission, 90 M 152, 169, 300 P 549, 

Where the body of an act treats only, 
directly or indirectly, of the subjects men- 
tioned in its title, and of other subjects 
germane thereto or of matter in further- 
ance of or necessary to accomplish the 
general objects of the bill as mentioned in 
the title, the title will be deemed sufficient, 
it not being required that it contain a 
complete list of all matters covered by the 


act. Barbour v. State Board of Education, 


92 M 821, 326, 13 P 2d 225. 

Where all the different parts of a statute 
have a natural connection and relate 
directly or indirectly to one legitimate sub- 
ject of legislation, the act is not invalid 
as offending against this provision of the 
constitution, providing that no bill shall 
contain more than one subject. Merchant’s 
Nat.:Bk. v. Dawson County, 93 M 310, 332, 
19 P 2d 892. 

The fact that the title of an act in set- 
ting forth its subject employs a phrase 
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somewhat broader than that appearing in 
the act does not affect its constitutionality 
with reference to the provisions of sec- 
tion 23, article V, constitution, relating to 
the contents of the title. State ex rel. 
Nagle v. The Leader Co. et al., 97 M 587, 
589, 37 P 2d 561. 


The question as to what is “germane” 
to a subject, within the rule that if an 
amendatory act is not germane to the sub- 
ject matter of the act to be amended, it 
is of no effect, is one of fact, rather than 
of law, and there can be no clear line of 
demarcation between those matters which 
fall within, and those which fall without, 
the inhibition of this provision of the 
constitution. Durland v. Prickett et al., 
98 M 399, 39 P 2d 652. 


The requirement of this section that the 
subject of a statute shall be clearly ex- 
pressed in its title, is generally met if 
the body of the act treats only of the 
subjects mentioned in the title and of 
other subjects germane thereto; details 
need not be mentioned; the test is whether 
the title is of such character as to mislead 
the public or members of the legislature as 
to the subjects embraced in the act. State 
v. Driscoll, 101 M 348, 353, 54 P 2d 571. 


Id. The question as to what is germane 
in the body of a statute to the subjects 
mentioned in its title, is one of fact rather 
than law, and there can be no elear line 
of demarcation between those matters 
which fall within and those which fall 
without the inhibition of this section. 


Penalty Clause Need Not Be Designated 
in the Title 


A penalty clause may be incorporated 
in an act without being designated in its 
title, In re Terrett, 34 M 325, 331, 86 
P 266. 


Power of Court to Determine Title of 
Act Limited by This Provision 


The legislature is the judge, to a great 
extent, at least, of the title which it will 
prefix to a bill; and the court has no right 
to hold a title void because, in its opinion, 
a better one might have been used. State 
v. McKinney, 29 M 375, 381, 74 P 1095. 


In passing upon the validity of statutes, 
courts should not embarrass legislation by 
technical interpretations based upon mere 
form or phraseology, their function being 
to give effect to the legal acts of the legis- 
lature, not to supervise them; and where 
the sufficiency of the title to an act is at- 
tacked, a court has no right to hold it bad 
because in its opinion a better one might 
have been chosen, the legislature being the 
judge, to a great extent at least, of the 
title which it will prefix to a bill. Arps v. 
State Highway Commission, 90 M 152, 169, 
300 P 549. 
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Purpose of Requiring Singleness of Sub- 
The purpose of requiring singleness of 
subject is to prevent the practice, which 
was common in all legislative bodies where 
no such restriction existed, of embracing 
in the same bill incongruous matters, hav- 
ing no relation to each other, or to the 
subject specified in the title, by which 
measures were often adopted without at- 
tracting attention. Jobb v. County of 
Meagher, 20 M 424, 437, 51 P 1034. 

The purposes of this section are to re- 
strict the legislature to the enactment of 
laws the objects of which legislators and 
the public as well may be advised of, to 
the end that any who are interested, 
whether as representatives or those repre- 
sented, may be intelligently watchful of 
the course of the pending bill. The limita- 
tion is likewise designed to prevent legis- 
lators and the people from being misled by 
false or deceptive titles, and to guard 
against fraud in legislation by way of in- 
corporating into a law provisions concern- 
ing which neither legislators nor the public 
have any intimation through the title read 
or published. State v. Anaconda Copper 
Min, Co., 23 M 498, 501, 59 P 854; State v. 
Brown, 29 M 179, 208, 74 P 366; Yegan v. 
Board of County Commrs., 34 M 79, 83, 
85 P 740; Russell v. Chicago, Burlington & 
Quincy Ry. Co., 37 M 1, 10, 14, 94 P 501; 
State ex rel. Holliday v. O’Leary, 43 M 
157, 165, 115 P 204; State v. Hopkins, 54 
M 52, 58, 166 P 304; State ex rel. Foot v. 
Burr et al., 73 M 586, 588, 238 P 585; 
Hale et al., v. Belgrade Co., Ltd., et al., 74 
M 308, 310 et seq., 240 P 371; Johnson v. 
Meagher County, 116 M 565, 570, 155 P 
2d 750. 

The purposes of this constitutional pro- 
vision are to prevent the legislature from 
the enactment of laws surreptitiously; to 
prevent “log-rolling” legislation; to give 
to the people general notice of the char- 
acter of proposed legislation, so they may 
not be misled; to give all interested an op- 
portunity to appear before committees of 
the legislature and be heard upon the ad- 
visability of the proposed legislation; to 
advise members of the legislature of the 
character of the proposed legislation, and 
give each an opportunity to intelligently 
watch the course of the proposed bill; to 
guard against fraud in legislation, and 
against false and deceptive titles. State 
v. McKinney, 29 M 375, 380, 74 P 1095; 
State v. Hopkins, 54 M 52, 58, 166 P 304. 

The object of this constitutional provi- 
sion is not to embarrass honest legislation, 
but to prevent the vicious practice, which 
prevailed in states which did not have such 
inhibitions, of joining in one act incon- 
gruous and unrelated matters. The rule of 
interpretation now quite generally adopted 
is that, if all parts of the statutes have 
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a natural connection and can reasonably 
be said to relate, directly or indirectly, to 
one general and legitimate subject of leg- 
islation, the act is not open to the charge 
that it violates this constitutional provi- 
sion; and this is true no matter how ex- 


tensively or minutely it deals with the _ 


details looking to the accomplishment of 
the main legislative purpose. Or, stating 
the converse of the proposition, it may be 
said that if, after giving the act the 
benefit of all reasonable doubts, it is ap- 
parent that two or more independent and 
incongruous subjects are embraced in its 
provisions, the act will be held to trans- 
gress the constitutional provision, and to 
be void by reason thereof. Evers v. Hud- 
son, 36 M 135, 145, 92 P 462; State v. Ross, 
38 M 319, 322, 99 P 1056. 

The purpose of this provision prohibit- 
ing more than one subject in a legislative 
bill and requiring that it be expressed in 
its title, is to prevent the practice of em- 
bracing incongruous matters having no re- 
lation to each other or to the subject speci- 
fied in the title; infraction thereof must 
be plain and obvious to be recognized as 
fatal, sound policy and legislative conveni- 
ence dictating a liberal construction of the 
title and subject matter of statutes to 
maintain’ their validity. Rosebud County 
v. Flinn, 109 M 537, 543, 98 P 2d 330. 


Reason for Excepting Appropriation 
Bills and Bills for Codification 

The obvious reason for the exception of 
appropriation bills and bills for the codi- 
fication and general revision of the laws 
is that the first are necessary for the main- 
tenance of the government, and hence their 
validity ought not to be open to question 
for informality; and the latter are so 
extraordinary in their character that both 
the members of the legislative body and 
the public are presumed to know what is 
being done. It would be impracticable to 
formulate a title which would cover every 
subject embraced in such a bill, and a bill 
of either class does not fall within the 
prohibition of this section. State ex rel. 
Cotter v. District Court, 49 M 146, 151, 
140 P 732. 


When No Justification for Finding Im- 
plied Amendment of Other Statutes 

As applied to ch. 11, 1. 1939, (omitted) 
in the enactment of which the legislature 
carefully omitted from its title and body 
all elements of a moratorium in the matter 
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of payment of taxes, this provision declar- 
ing that the subject of a bill shall be 
clearly expressed in its title, does not 
justify a finding that an implied amend- 
ment of other statutes (prior moratorium 
acts) must be construed into the body of 
the chapter simply to fill out the purpose 
expressed in the act. In construing a new 
statute, all the applicable laws must be 
read together, which construction is not 
equivalent to reading into the new statute 
something not placed there by the legis- 
lature. State ex rel. Jensen Livestock 
Co. v. Hyslop, 111 M 122, 132, 107 P 2d 
1088. 


Where Title Would Offend Under Dif- 
ferent Interpretation. 


The term “engaged in”, as used in the 
title of the motor carrier act, ch. 184, 1. 
1931 (8-101 to 8-125), held to mean one who 
has “embarked in” the business of “trans- 
portation by motor vehicles of persons and 
property for hire’; to hold that persons 
engaged in carrying on other businesses 
and employing motor vehicles for trans- 
porting their own goods included within 
its meaning, the act would offend against 
this constitutional provision, the title not 
having given notice to the public or legis- 
lature of intent to regulate such other 
persons, and their use of the highways. 
Board of Railroad Commissioners v. Gam- 
ble-Robinson Co., 111 M 441, 448, 111 P 
2d 306. 


References 

Cited or applied in State ex rel. Peyton 
v. Cunningham, 39 M 197, 200, 103 P 497; 
Veto Case, 69 M 325, 332, 222 P 428; State 
v. Board of County Commrs., 86 M 595, 
607, 285 P 932; Great Northern Ry. Co. v. 
Hatch et al., 98 M 269, 38 P 2d 976; 
Sawyer Stores, Inc. v. Mitchell et al., 103 
M 148, 165, 62 P 2d 342. 


Statutes€—64(10), 105 et seq. 

59 C.J. Statutes §§ 225-6, 371 et seq. 

Constitutionality of statute exempting 
proceeds of life or benefit insurance. 1 
ALR 757, at p. 760. 

Tax on automobile or on its use for cost 
of road and street construction, improve- 
ment, or maintenance. 24 ALR 937, at p. 
940 and 68 ALR 200, at p. 208. 

Constitutionality of statute regulating 
or imposing tax or license fee upon news- 
papers and magazines. 35 ALR 7, at p. 10 
and 110 ALR 327, at p. 330. 


Sec. 24. No bill shall become a law except by a vote of a majority of all 
the members present in each house, nor unless on its final passage the vote 
be taken by ayes and noes, and the names of those voting be entered on the 


journal. 
Journal—Purpose and Operation of 
~The journal of either house of the legis- 


lature imports verity, and may be looked 
to to determine whether or not a bill, 
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valid on its face, signed by the presiding 
officer of each house, approved by the gov- 
ernor, and deposited in ‘the office of the 
secretary. of state, was in fact passed in 
compliance with the requirements of this 
section. Palatine Ins. Co. v. Northern Paci- 
fic Ry. Co., 34 M 268, 273, 85 P 1032. 


Necessity That Names Be Entered on 
the Journal 

Under this section, the act of March 
11, 1901, relating to the limitation of time 
within which actions may be brought, did 
not become a law, it appearing from the 
journal of the senate that the names of 
the members of that branch of the legis- 
lature voting on the measure were not en- 
tered on the journal. Palatine Ins. Co. v. 
Northern Pacifie Ry. Co., 34 M 268, 278, 
85 P 1032. ‘ 

It is the rule in this state that the 
courts will not go behind the duly authen- 
ticated enrolled bill, except to determine 
whether on its final passage the names of 
those voting were entered on the journal. 
Palatine Ins. Co. v. Northern Pacifie Ry. 
Co., 34 M 268, 274, 85 P 1032; State ex rel. 
Gregg v. Erickson, 39 M 280, 288, 102 P 
336; Barth’ v. Pock, 51 M 418, 426, 155 P 
282. 

After a bill has, on third reading, passed 
the house in which it originated, the vote 
being taken by ayes and noes and the 
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names of those voting entered on the jour- 
nal,.as required by this. section, and is 
amended in the other house of the legis- 
lative. assembly, and then returned to the 
first for action on the amendments, it is 
not necessary that the vote on the adop- 
tion of the amendments thus made be again 
taken by ayes and noes, and the names en- 
tered on the journal. Johnson v. City of 
Great Falls, 38 M 369, 371, 99 P 1059. 

Under the rule that where the consti- 
tutionality of an act is questioned on the 
ground of irregularity in its passage, the 
only purpose for which courts may go be- 
hind the enrolled bill is to ascertain wheth- 
er the aye and no vote was entered in the 
journals of the legislative assembly, it is 
not permissible to determine whether an 
amendment to a bill made by a joint con- 
ference committee was considered by eith- 
er house before passage upon third read- 
ing. State ex rel. Woodward v. Moulton 
et al., 57 M 414, 189 P 59. 


References 

Tax. Commission Case, 68 M 450, 466, 
219 P.817; State ex rel. McTaggart v. Aus- 
tin B. Middleton, 94 M 607, 28 P 2d 186; 
Standard Oil Co. v. State Board of Equal- 
ization, 110 M 5, 11, 99 P 2d 229. 


StatutesC-19, 20. 
59 C.J. Statutes §§ 78, 81. 


‘or amended, or the provisions thereof 


extended by reference to its. title only, but so much thereof as is revised, 
amended or extended shall be re-enacted and published at length. 


Definition of Word “Extend’’ 


Held, that ch. 135, 1. 1935, (omitted) 
the purpose of which, as indicated by its 
title, is to “extend” i. e. prolong, the life 
of ch. 24, 1. ext. ses. 1933-34 is not invalid 
under this constitutional provision pro- 
hibiting amendment, revision or extension 
of an existing statute by reference to its 
title only, the word “extend” in that con- 
nection meaning “to make more extensive; 
to enlarge the scope of; to give wider 
range.” State ex rel. Berthot v. Gallatin 
County High School District, 102 M 356, 
366, 58 P 2d 264. 


Laws Not Violating This Provision 


The amendments to water conservation 
law (secs. 89-102 to 89-127) by chapter 95, 
laws of 1935, itself complete and intel- 
ligible, and original in form, and therefore 
not falling within the meaning of this con- 
stitutional provision prohibiting the revi- 
sion or amendment of a statute by refer- 
ence to its title only, etc., held to conform 
to this rule. State ex rel. Normile v. 
Cooney, 100 M 391, 405, 47 P 2d 637. 

In the adoption, by reference to pre- 
existing statutes governing the issuance 
and sale of bonds by school district, levy- 


ing of taxes, etc. in enacting secs. 1301.1— 
1301.6 R. C. M. 1935, (see 75-4601 to 75- 
4606). held not to violate this provision 
of Constitution against revision, amend- 
ment or extension of any law by reference 
to its title only. State ex rel. Berthot v. 
Gallatin County High School District, 102 
M 356, 360, 58 P 2d 264. 


House bill 151, found on pages 534 and 
547, 1. 1943 the general appropriation bill 
for 1944-45 biennium, allegedly amending 
ch. 105, 1. 1919, (since repealed) creating 
the veterans welfare commission, require- 
ing claims to be paid by the state board 
of examiners instead of the commission, 
held .not violative of this constitutional 
provision, the change constituting no more 
than a restatement of the law as followed 
by practically all departments or bureaus 
of the state government, and to correct a 
practice not in accord with the statutes 
or the constitution. State ex rel. David- 
son v. Ford, 115 M 165, 173, 141 P 2d 
373. af eh 9G! 


Laws Violating This Provision 


Held, that sec. 1996.1 R. C. M. 1935, 
(omitted). attempting to amend all taxing 
statutes in wholesale fashion by declaring 
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that wherever a maximum tax levy is 
provided by statute it shall be based upon 
the taxable, and not upon the assessed, 
value of the property concerned, irrespec- 
tive of the particular expression used in 
the statute, is invalid as offending against 
this provision of the constitution. Northern 


Pacific Railway Co. v. Dunham, 108 M 338, | 


341, 90 P 2d 506. 


Not Applicable to Amendments by Im- 
plication 

This constitutional inhibition against re- 
vision or amendment of a statute by refer- 
ence to its title only, has no application to 
amendments by implication. State ex rel. 
Berthot v. Gallatin County High School 
District, 102 M 356, 365, 58 P 2d 264. 


Operation and Effect 

This section has no application to an act 
which does not purport to be an amend- 
ment to or a revision of a prior act, but 
which is an additional and independent 
piece of legislation, impliedly amending, 
and hence repealing, so much of the prior 
act as is in conflict with it. The object 
sought to be attained by this prohibition 
of the constitution was to remedy a well- 
known evil. Many statutes were amended 


by merely striking out or adding words. 


or phrases, the amendatory statute giving 
no intimation of the language of the stat- 
ute so amended. To obviate the confu- 
sion and uncertainty consequent upon that 
mode of amendment, this section requires 
that the statute as amended shall be re- 
enacted and published at length. King v. 
Pony Gold Min. Co., 24 M 470, 478, 62 P 
: Bas 

The laws of the third legislative assem- 
bly, 1893, are not amendments to the code, 
but the laws of the land at the time of the 
passage of the codes, and continued in 
force. This section has no application to 
the act approved March 9, 1893, relating 
to the limitation of time within which cer- 
tain actions must be brought, appearing 
as section 524 of the code of civil pro- 
cedure of 1895. Palatine Ins. Co. v. North- 
ern Pacific Ry. Co., 34 M 268, 275, 85 P 
1032. 


The act of 1907, empowering foreign 
corporations to exercise the right of emi- 
nent domain, is not in violation of this 
section. Spratt v. Helena Power Trans- 
mission Co., 37 M 60, 79, 94 P 631. 


Id. An act, original in form, which 
grants some power, confers some right, or 
creates some burden or obligation, is not 
in conflict with the provisions of this sec- 
tion, even though. it does refer to some 
other existing statute, general or local, for 
the purpose of pointing out the procedure 
or some administrative detail necessary 
for the execution of the power, the en- 
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forcement of the right, or the discharge of 
the burden or obligation. 

In order to amend section 3119 of the 
revised codes of 1907 (16-3701) as it re- 
ferred to the salaries of jailers, so as to 
change the language from “at a salary not 
to exceed ninety dollars per month” to 
“and receive the same salary as other 
deputy sheriffs,” it was required, in com- 
pliance with this part of the constitution, 
that the entire section as amended should 
be re-enacted and published at length. 
State ex rel. Hay v. Hindson, 40 M 353, 
356, 106 P 362. 

The fact that the “non-partisan judici- 
ary act” of 1909 amends or revises a pre- 
vious statute by reference to its title only 
should render it void irrespective of its 
other constitutional defects. State ex rel. 
Holliday v. O’Leary, 43 M 157, 168, 115 
P 204. 

This section is absolute in its terms. 
It means that under no possible set of 
circumstances may a law be revised or 
amended by reference to its title only; 
and any act passed in violation of its pro- 
visions is absolutely void. State ex rel. 
oe v. Schofield, 53 M 502, 508, 165 P 
594. 

An act which does not assume to be an 
amendment, nor re-enact that portion of 
a prior statute claimed to be amended by 
it, does not, under this section, have the 
effect of an amendment. State v. Cen- 
tennial Brewing Co., 55 M 500, 512, 179 
P 296. 

Held, that chapter 95, laws of 1931, 
(omitted) does not offend against the pro- 
visions of section 25, article V, constitu- 
tion, as attempting to amend chapter 6, 
laws of 1931, (omitted excepting as to 
sec. 84-1802) and chapter 92, laws 1929, 
(omitted excepting as to sec. 84-1802) 
without re-enacting or publishing them at 
length; but that by chapter 95, chapter 6 
is impliedly repealed, as are also the pro- 
visions of chapter 92, laws 1929, in so 
far as the time during which the gasoline 
tax provided for is to be exacted. Arps 
v. State Highway Commission, 90 M 152, 
172, 300 P 549. 

State highway debenture act of 1945 
held not unconstitutional as revising, re- 
writing, amending and extending gasoline 
license tax laws in vital features by refer- 
ence only and without reenacting and 
publishing such laws at length since the 
act repeals and re-enacts only the five cent 
per gallon gasoline license tax without af- 
fecting other provisions. Pioneer Motors 
v. State Highway Commission, __ M __, 
165 P 2d 796, 803. 


Purpose 

The purpose of this provision of the con- 
stitution is to eliminate the uncertainty 
and confusion incident to amendment of 
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statutes by striking out, inserting or sub- 
stituting words for others, such prohibi- 
tions, however, applying only to laws 
which are strictly amendatory or revisory 
and which are usually unintelligible with- 
out reference to other statutes to deter- 
mine their meaning and scope, but where 
an amendatory act is complete in itself, 
the fact that other statutes are amended 
by it by implication would not condemn 
it under this section. Northern Pacific 
Railway Co. v. Dunham, 108 M 338, 341, 
90 P 2d 506. 


Sec. 26. The legislative assembly 


CONSTITUTION OF MONTANA 


References 


Cited or applied in State v. Mitchell, 17 
M 67, 75, 42 P 100; Dowty v. Pittwood, 23 
M 113, 117, 57 P 727; Snidow v. Montana 
Home for the Aged, 88 M 337, 345, 292 P 
722. 


StatutesC141. 
59 C.J. Statutes § 446 et seq. 


Constitutionality of fencing and stock 
laws. 6 ALR 212, at p. 216 and 18 ALR 67, 
at p. 68. 


shall not pass local or special laws 


in any of the following enumerated cases, that is to say: For granting 
divorces; laying out, opening, altering or working roads or highways; va- 
cating roads, town plats, streets, alleys or public grounds; locating or chang- 
ing county seats; regulating county or township affairs; regulating the prac- 
tice in courts of justice; regulating the jurisdiction and duties of justices 
of the peace, police magistrates or constables; changing the rules of evidence 
in any trial or inquiry; providing for changes of venue in civil or criminal 
cases; declaring any person of age; for limitation of civil actions, or giving 
effect to informal or invalid deeds; summoning or impaneling grand or petit 
juries; providing for the management of common schools; regulating the rate 
of interest on money; the opening or conducting of any election or designat- 
ing the place of voting; the sale or mortgage of real estate belonging to 
minors or others under disability; chartering or licensing ferries or bridges 
or toll roads; chartering banks, insurance companies and loan and _ trust 
companies; remitting fines, penalties or forfeitures; creating, increasing or 
decreasing fees, percentages or allowances of public officers; changing the 
law of descent; granting to any corporation, association or individual the 
right to lay down railroad tracks, or any special or exclusive privilege, im- 
munity or franchise whatever; for the punishment of crimes; changing the 
names of persons or places; for the assessment or collection of taxes; affecting 
estates of deceased persons, minors or others under legal disabilities; ex- 
tending the time for the collection of taxes; refunding money paid into 
the state treasury; relinquishing or extinguishing in whole or in part the 
indebtedness, liability or obligation of any corporation or person to this state, 
or to any municipal corporation therein; exempting property from taxation; 
restoring to citizenship persons eonvicted of infamous crimes; authorizing the 
creation, extension or impairing of liens; creating offices, or prescribing the 
powers or duties of officers in counties, cities, township or school districts; 
or authorizing the adoption or legitimation of children. In all other cases 
where a general law can be made applicable, no special law shall be enacted. 


'“Changing”’ and “Removing” Defined Constitutional Amendment Allowing 
The words “changing” and “removing” Consolidation of Cities and Counties Not 
found in the constitution and the statute im Conflict With This Provision 


laws refer to the act of changing or re- 
moving a county seat that has been defi- 
nitely located, and have no reference to 
a so-called temporary or provisional county 
seat. State ex rel. Geiger v. Long, 43 M 
401, 412, 117 P 104. : 


Amendment to article XVI of the con- 
stitution by adding thereto section 7, pro- 
viding for the consolidation of county and 
city governments, held not open to the ob- 
jection that it violates section 26, article 
V, of that instrument prohibiting the leg- 
islature from passing a local or special act 
regulating county affairs, creating offices 
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or prescribing the powers and duties of 
officers in counties and cities, or of sec- 
tion 31 thereof prohibiting the extension 
of terms of public officers or the increas- 
ing or diminishing of their salaries. State 
ex rel. Corry v. Cooney et al., 70 M 355, 
363 et seq., 225 P 1007. 


Creation of a New County by Special 


Act Not Forbidden by This Provision 


The creation of a new county by special 
act is not forbidden by this section, and 
matters necessarily incidental to the crea- 
tion of a new county which are provided 
for in the act creating it, solely for the 
purpose of organizing the new county, and 
setting it in motion as one of the govern- 
mental subdivisions of the state, do not 
come within either the letter or the spirit 
of its inhibitions. Holliday v. Sweet Grass 
County, 19 M 364, 48 P 553. 

Chapter 56, laws of 1917, (omitted) 
creating Carter County, is not invalid as 
violative of this section, forbidding special 
legislation where a general law can be 
made applicable; the act creating the 
county being an implied legislative deter- 
mination that the general law providing 
for the creation of new counties is no 
longer applicable under present conditions. 
State ex rel. Ford v. Schofield, 53 M 502, 
508, 165 P 594, 


Laws Not Violating This Provision 


Chapter 95, laws of 1935, found under 
secs. 89-102 to 89-127, is not a special or 
local law granting to a corporation special 
or exclusive privileges, immunities or 
franchises prescribed in this provision, 
such board being a public corporation, an 
agency of the state, and as such not in- 
cluded in this prohibition. State ex rel. 
Normile v. Cooney, 100 M 391, 406, 47 P 
2d 637. 

Held, that secs. 75-4601 to 75-4606 not a 
“special law” within the meaning of this 
constitutional provision on contention that 
by providing that said sections shall not 
apply to any high school district in a 
county having a population of 45,000 or 
over, based on the 1930 federal census, 
thereby not reaching all counties falling 
within that class. State ex rel. Berthot v. 
Gallatin County High School District, 102 
M 356, 361, 58 P 2d 264. 

Sec. 82-2004 does not violate this pro- 
vision of the constitution. State ex rel. 
Helena Allied Printing Council v. Mitchell, 
105 M 326, 338, 74 P 2d 417. 


Legislature to Decide Whether General 
Law Would Be Applicable 


Obiter: Where the legislature passes a 
special act, the question whether or not a 
general law on the subject could have been 
made applicable is one, broadly speaking, 
for that body alone. Arps v. State High- 
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way Commission, 90 M 152, 163 et seq., 
300 P 549. 


Operation and Effect in General 


This section embodies an express re- 
striction upon the powers of the legisla- 
tive assembly. Lloyd v. Silver Bow Coun- 
ty, 11 M 408, 413, 28 P 453. 

While courts will not generally interfere 
with the determination of the legislature 
evinced by enacting a special statute, that 
the general law covering the subject is in- 
applicable because of extrinsic facts and 
circumstances or that the general statute 
has spent its force with the passing of time 
and has become inadequate, they will hold 
the special act invalid under this provi- 
sion of the constitution, whether there are 
not and cannot be such facts or circum- 
stances which can militate against the op- 
eration of the general law. State ex rel. 
Redman v. Meyers, 65 M 124, 126 et seq., 
210 P 1064. 


“Persons” Defined 


The word “persons” as used in this 
section, embraces all persons, whether 
natural or artificial. State ex rel. Sackett 
v. Thomas, 25 M 226, 241, 64 P 503. 


Persons Who May Complain Under This 
Provision 

A person who is not one of a class 
whose rights are said to have been dis- 
criminated against by an alleged special 
act of the legislature, contrary to the pro- 
visions of this section, will not be heard 
to complain of its unconstitutionality on 
that account. Spratt v. Helena Power 
Transmission Co., 37 M 60, 88, 94 P 631. 

One charged with having aided and 
abetted in recording, reporting, and regis- 
tering a bet on a horse race held without 
the state, contrary to the provisions of 
chapter 92, laws of 1909, may not call the 
constitutionality of the act in question, on 
the ground that its provisions having to 
do with speed contests within the state, 
are a denial of the equal protection of the 
laws guaranteed by the federal constitu- 
tion, and local or special in their charac- 
ter. State v. Rose, 40 M 66, 71, 105 P 82. 


“Public Officers” 

The term “public officers” as used in this 
provision, in prohibiting the enactment of 
special laws increasing “allowances of 
public officers”, held, to mean officers hav- 
ing a fixed and definite term, and not ap- 
pointive officers who hold at the pleasure 
of the appointing power. Adami v. County 
of Lewis and Clark, 114 M 557, 559, 138 P 
2d 969. 


Purpose of Provision 


The object of this constitutional provi- 
sion against special or local laws is to pre- 
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vent a diversity of laws relating to the 
same subject. Arps v. State Highway 
Commission, 90 M 152, 163 et seq., 300 P 
549. 


Regulation of Trade—Special or Class 
Legislation 

An act regulating a trade or profession 
which permits those engaged therein on 
the effective date of the act to continue 
without passing an examination as pre- 
scribed therein is not “special” or class 
legislation prohibited by this section. State 
v. Bays, 100 M 125, 47 P 2d 50. 


“Special Law”’—Defined 


A special statute within the meaning of 
this provision of the constitution, forbid- 
ding such legislation, is one which relates 
to particular persons or things of a elass, 
or one made for individual cases and for 
less than a class, or one which relates and 
applies to particular members of a class 
either particularized by the express terms 
of the act or separated by any method of 
selection from the whole class to which the 
law might, but for such limitation, be ap- 
plicable. State ex rel. Redman vy. Meyers, 
65 M 124, 126 et seq., 210 P 1064. 

Id. Determination of the question 
whether a statute is special depends, not 
upon what it includes, but upon what it ex- 
cludes. 

See, also, State v. Industrial Ace. Board 
et al., 94 M 386, 392, 23 P 2d 253. 

A law which operates in the same man- 
ner upon all persons in like circumstances 
is not local or special in the constitutional 
sense. Arps v. State- Highway Commis- 
sion, 90 M 152, 163 et seq., 300 P 549. 

A “special law” prohibited by this pro- 
vision of the constitution, is one which re- 
lates to particular persons or things of a 
class, or one which relates and applies to 
particular members of a class, either par- 
ticularized by express terms of the act or 
separated by any method of selection from 
the whole class to which the law might, 
but for such limitation, be applicable; the 
prohibition does not extend to a reasonable 
classification of persons or corporations 
for regulatory purposes. State v. State 
Bank of Moore et al., 90 M 539, 551, 4 P 
2d 717. 

A statute which limits its operation to 
those who are within its provisions at the 
time of its passage or within a limited time 
thereafter is special legislation, forbidden 
by this section of the constitution. Rob- 
erts et al. v. Hosking et al., 95 M 562, 
567, 28 P 2d 199. 

This constitutional provision, prohibit- 
ing the enactment of a special statute, 
does not extend to a reasonable elassifica- 
tion of persons, and one which operates in 
the same manner upon all persons in 
like circumstances is not “special” in the 
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constitutional sense; hence chapter 88, laws 
of 1935 (omitted) granting the privilege 
of redemption of property sold for taxes 
without the ~exaction of penalty and in- 
terest to all persons in the same situation 
is a general and not a special act. State 
ex rel. Sparling v. Hitsman, 99 M 521, 531, 
44 P 2d 747. 

A law is general and uniform in its 
operation when it applies equally to all 
persons embraced within the class to 
which it is addressed, provided such clas- 
sification is made upon some natural in- 
trinsic or constitutional distinction © be- 
tween the persons within the class and 
others not embraced within it, but is not 
“oveneral’ and makes an improper dis- 
crimination if it confers particular privi- 
leges or imposes peculiar disabilities upon 
a class of persons arbitrarily selected from 
a large number of persons all of whom 
stand in the same relation to the privileges 
eonferred or the disabilities imposed. The 
difference on which the classification is 
based must be such as, in some reasonable 
degree, will account for and justify the 
particular legislation. Leuthold v. Brand- 
jord et al., 100 M 96, 105, 47 P 2d 41. 


Special or Local Laws Forbidden 


(Changing the Names of Persons or 
Places) The provision of this section, pro- 
hibiting the legislature from passing local 
or special laws changing the names of 
persons or “places,” applies to the names 
of counties, notwithstanding section 4, 
article VI, and sections 1 and 3, article 
XVI, of the constitution, recognize the 
power of the legislature to create new 
counties, and to change those already es- 
tablished. State ex rel. Sackett v. Thom- 
as, 25 M 226, 240, 64 P 503. 

(Creating a Private Corporation) The 
constitution makes it impossible for a pri- 
vate corporation to be created in this state 
by a special act of the legislature. In re 
Beck’s Estate, 44 M 561, 573, 121 P 784. 

(Creation of Joint School Districts) 
Held, that section 1038, R. C. M. 1921 
(omitted) relating to the creation of joint 
school districts, is invalid as special legis- 
lation upon a subject covered by a general 
statute (sec. 75-1814), in that it operates 
only upon existing districts divided by the 
creation of new counties under the new 
eounties act and excludes from its opera- 
tion all existing districts which may have 
been or may be divided by the creation of 
new counties by direct legislative acts. 
State ex rel. Redman v. Meyers, 65 M 124, 
126 et seq., 210 P 1064. 

(Exemption of Certain State Employees 
From Necessity of Taking Examination) 
Held, that subdivision 3 of section 2 of 
chapter 46, laws of 1933, (66-1801 to 66- 
1812) which chapter regulates the practice 
of the profession of publie accounting, ex- 
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empting certain state employees who shall 
have been continuously engaged in their 
several employments for at least four 
years prior to making application for a 
certificate entitling them to engage in the 
profession of public accounting, from ex- 
amination as to their qualifications to 


which others not so employed must submit, - 


is unconstitutional as special legislation. 
Roberts et al. v. Hosking et al., 95 M 562, 
567, 28 P 2d 199. 

(Regulating County Affairs) The pro- 
viso to section 794, fifth division, of the 
compiled statutes of 1887, enacted by the 
territorial legislature, which excepts the 
county of Missoula from the provisions of 
the law fixing the rate of interest on coun- 
ty warrants, is in conflict with the provi- 
sions of this section prohibiting the pass- 
age of local or special laws regulating 
county affairs and the rate of interest on 
money. Hotchkiss v. Marion, 12 M 218, 
224, 29 P 821. 

Under the constitution, the legislature 
has the power to create counties and give 
them names, or destroy them, but after 
they are created they may not be disturbed 
by special or local legislation, except inci- 
dentally in the exercise of the creative 
power, or in cases where a general law can- 
not be..made applicable. State ex rel. 
Sackett v. Thomas, 25 M 226, 240, 64 P 
503. 

(Reopening of Claim for Workmen’s 
Compensation) Held, that chapter 85, laws 
of 1933, (omitted) in effect authorizing the 
reopening of a claim for compensation 
under the workmen’s compensation act of 
one designated by name, after denial there- 
of by the board for failure to follow the 
statutory directions with reference to fil- 
ing notice of accident, and after the matter 
had become res adjudicata, and directing 
the board to investigate the claim as 
though all necessary steps had been taken 
by the claimant, is a special statute and as 
such invalid. State v. Industrial Ace. 
Board et al., 94 M 386, 392, 23 P 2d 253. 
"Held, that ch. 79, 1. 1939 amending sec. 
92-602 (unconstitutional portion omitted), 
excepting workmen employed by school 
districts from the prescribed limitation of 
time within which claims for injuries must 
be presented to the party liable, or from 
the filing of claims with the industrial ac- 
cident board under the workmen’s com- 
pensation act, etc. held unconstitutional 
as being a special act in the nature of 
elass legislation in contravention of this 
provision. Kerruish v. Industrial Accident 

Board, 112 M 556, 557, 118 P 2d 1049. 


City Ordinance Violates Section When 

A eity ordinance which prohibits the in- 
stallation of plumbing called “Durham 
work,” made of certain material, in one- 
or two-story buildings, and permits its-in- 
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stallation in all others over two stories 
high, is arbitrary and unreasonable class 
legislation and therefore invalid as in con- 
flict with this section in the absence of 
evidence showing that the prohibited kind 
of material is detrimental to the health 
and safety of the people of the munici- 
pality. Practically the same rules apply 
to the validity of an ordinance as to en- 
actment of a binding statute. City of Mis- 
soula v. Swanberg, 116 M 232, 233, 149 P 
2d 248. 


Statutes Held Not to Be Local or Special 
in Character 


A law which classifies school districts 
according to population, and provides a 
system for the election of trustees which 
is uniform for all districts within the 
same class, is not a local or special law 
within the meaning of this section, al- 
though the law provides that the elec- 
tions in the different classes shall be held 
under different supervision. State ex rel. 
Bray v. Long, 21 M 26, 30, 52 P 645. 


A proviso that an act, approved March 
4, 1897, shall not affect any building and 
loan association heretofore organized un- 
der the laws of Montana, unless such as- 
sociation elects to come under its provi- 
sions, operates alike on all corporations, 
and is valid. The proviso is neither local 
nor special, and does not purport to charter 
an association. Home B. & L. Assoc. v. 
Nolan, 21 M 205, 215, 53 P 738. 


The act of March 9, 1893, which by 
sections 1 and 2 (93-8711, 93-8712) author- 
izes any corporation incorporated in the 
state for guarantying or becoming a sure- 
ty on bonds to become a sole surety, with- 
out an affidavit showing qualifications, is 
not a special law regulating the practice 
in courts of justice, or granting to a cor- 
poration a special or exclusive privilege. 
King v. Pony Gold Min. Co., 24 M 470, 
476, 62 P 783. 


Since section 2897, revised codes of 1907, 
(since repealed) requiring county printing 
to be done within the state, applies to all 
counties and to all county printing, it is 
neither a local nor special statute within 
the meaning of this section. Hersey v. 
Neilson, 47 M 132, 147, 131 P 30. 


Sections 94-1467 and 94-1468, awarding 
the successful party in an election contest 
attorney’s fees, etc., are not open to con- 
stitutional objections that they deny to 
the unsuccessful one the equal protection 
of the laws, grant to the former a special 
privilege not enjoyed by successful liti- 
gants in other cases, violate the provision 
that justice shall be administered without 
sale, denial, or delay, and constitute an at- 
tempt to delegate legislative power to the 
courts. Doty v. Reece, 53 M 404, 408, 164 
P 542. 


143 


Art. V, § 26 


Chapter 95, laws of 1915 (1113-1132) 
R. C. M. 1935 (since repealed), providing 
for teachers’ pensions, is not invalid as in 
contravention of this section. Trumperv. 
School District No. 55, 55 M 90, 93, 173 P 
946. 

On the authority of Hersey v. Neilson, 
47 M 132, and Stange v. Esval, 67 M 301, 
held that section 4482, R. ©. M. 1921 
(since repealed), requiring the contract for 
county printing to be let to a newspaper 
published in the particular county ¢on- 
tinuously for a period of one year im- 
mediately preceding its letting, is not void 
as in violation of the fifth and fourteenth 
amendments to the federal constitution, as 
depriving the county of the right to con- 
tract and granting a person a privilege or 
immunity not granted to another, or of sec- 
tion 26, article V of the state constitution, 
prohibiting the enactment of special or 
class legislation, or of sections 2 and 27, 
article III thereof, as denying the county 
the right to contract and depriving it of 
property without due process of law. State 
ex rel. Woare v. Board of.Commrs., 70. M 
252, 254 et seq., 225 P 389. 

Held, that chapter 186, laws of 1925 
(since repealed), imposing a license tax 
upon dealers and distributors of gasoline 
(superseded by initiative measure No. 31, 
laws of 1927, p. 604) (since repealed), 
under which a dealer sought to recover a 
tax paid under protest on the grounds that 
the act was unconstitutional as offending 
against the equal protection of the law 
clause of the federal constitution, as well 
as against the provisions of section 11, 
article XII, section 11 of article XV, and 
section 26 of article V of the state consti- 
tution, to the effect that taxes shall be 
uniform upon the same class of subjects, 
that foreign corporations engaged in busi- 
ness in the state shall not have any great- 
er rights or privileges than domestic cor- 
porations, and that the legislative assem- 
bly shall not pass local or special laws 
where a general law can be made to apply, 
is not open to the attacks made upon it. 
Hart Refineries v. Harmon, 81 M 423, 425 
et seq., 263 P 687. 

Held, in a taxpayer’s suit, that chapter 
24, laws of 1929, 11-2269 to 11-2273, cre- 
ating a revolving fund to be raised by 
transfers from the general fund of the 
city or town which shall be deemed loans, 
and in addition to or in lieu of such trans- 
fers, from a tax levy, to secure prompt 
payment of special improvement: district 
bonds or warrants, is not invalid as viola- 
tive of either section 1, article XIV, 
amendments to the federal constitution, 
guaranteeing the equal protection of the 
laws, or section 26, article V, of the state 


constitution, prohibiting the passage of — 


special laws. Stanley v. Jeffries, 86 M 114, 
127, 284 P 134. 
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Held, that chapter 29, laws’ of. 1929 
(since repealed), authorizing the issuance 
of county bonds for high school purposes 
is not violative of the provisions of section 
3, article XIII, of the constitution, pro- 
hibiting the use of borrowed funds for 
any purpose other than that specified in 
the law authorizing the loan, or of section 
11, article XII, declaring that taxes shall 
be levied and collected by general laws and 
for public purposes only, or section 26, ar- 
ticle V, providing that local or special laws 
regulating county affairs for the manage- 
ment of common schools and the assess- 
ment and collection of taxes shall not be 
passed; held, further, that the act is not 
open to the objection that it fails to pro- 
vide a workable plan. State ex rel. Hen- 
derson v. Dawson County, 87 M 122, 131, 
286 P 125. . . 

A curative act which is made applicable 
to all places within the state, or all things 
or subjects affected by the conditions 
which are to be remedied, is not a special 
act within the meaning of the constitu- 
tional prohibition against the enactment of 
special statutes. Weber v. City of Helena 
et al., 89 M 129, 142 et seq., 297 P 464. 

Chapter 95, laws of 1931 (omitted), is 
not obnoxious to the provision of section 
26, article V, constitution, that the legis- 
lative assembly shall not pass local or spe- 
cial laws for the opening or conducting of 
any election or designating the place of 
voting; the act providing that the election 
at which the proposition was to be sub- 
mitted to the people should be held under 
the general election laws, with certain pro- 
visions relative to the shortening of time 
of registration and notice, made necessary 
by the exigencies of the case, neither of 
which had anything to do with the open- 
ing or conducting of the election. Arps v. 
State Highway Commission, 90 M 152, 163 
et. seq., 300 P 549, 

Section 108, chapter 89, laws of 1927 
(5-1035), which, by denying to a stock- 
holder in a state bank, the right to inspect 
certain of its books, in effect prohibits 
bank officials from divulging semi-confi- 
dential information they receive as to the 
financial standing of the bank’s customers, 
held not a special law (this provision), nor 
one making an unreasonable classification 
in making the act applicable only to state 
banks. State v. State Bank of Moore et 
al., 90 M 539, 551, 4 P 2d 717. 

Chapter 64, laws of 1929, 84-402 et seq., 
and chapter 64, laws of 1927 (84-4605), so 
far as they relate to taxation of moneyed 
capital and shares of stock of state banks, 
in requiring reports for purposes of assess- 
ment by a banking corporation, though 
none is required from owners of competing 
capital, are not special laws in contraven- 
tion of section 26, article V, of the consti- 
tution, the taxing officers under other pro- 
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visions of law having authority to call for 
such reports. Bank of Miles City v. Cus- 
ter County, 93 M 291, 309, 19 P 2d 885. 
Held, that the motor carrier act (sections 
8-101 to 8-125) is not rendered unconstitu- 
tional as special legislation (this constitu- 
tional provision) by the fact that under 


it holders of certificates of convenience. 


and necessity, issued under prior acts of 
like tenor, are entitled to operate there- 
under and are relieved of the burden of 
making new applications and submitting 
evidence to establish their right to such 
certificates. State v. Healow et al., 98 M 
177, 182, 838 P 2d 285. 

Id. The fact that the motor carrier act 
declares that the board of railroad com- 
missioners in considering applications for 
the certificates of convenience and neces- 
sity, must give regard to the transporta- 
tion service being furnished, or that will 
be furnished, by railroads or other exist- 
ing transportation agency, does not render 
the act obnoxious to section 26, article V, 
of the constitution, as conferring a special 
or exclusive privilege, immunity or fran- 
chise in the use of the highways upon such 
agencies, the matters prescribed for con- 
sideration being general in character and 
left to the discretion of the board. 

This constitutional provision, prohibit- 
ing the enactment of a special statute, 
does not extend to a reasonable classifica- 
tion of persons, and one which operates in 
the same manner upon all persons in like 
circumstances is not “special” in the con- 
stitutional sense; hence chapter 88, laws 
of 1935 (omitted), granting the privilege 
of redemption of property sold for taxes 
without the exaction of penalty and in- 
terest to all persons in the same situation 
is a general and not a special act. State 
ex rel. Sparling v. Hitsman, 99 M 521, 531, 
44 P 2d 747. 

Chapter 61, laws of 1935 (omitted), di- 
recting land board to extend for three 
years, all grazing leases previously issued 
for two years or less under earlier statute, 
,-without requiring open bidding, was “gen- 
eral” and not “special” in that it related to 
all members in the class of short-term 
leasers. Leuthold v. Brandjord et al., 100 
M 96, 106, 47 P 2d 41. 

The state housing law, secs. 35-101 to 
35-141, held not invalid as special or 
class legislation in violation of this sec- 
tion, as singling out persons of low income 
for special treatment. Rutherford v. City 
of Great Falls, 107 M 512, 520, 86 P 2d 656. 


Sec. 2235 R. C. M. 1935 (since repealed), 
authorizing the former owner of real prop- 
erty held by a county under tax deed, to 
repurchase 
held not in violation of this constitutional 
provision, relating, as it does, to all in- 
stances coming within a general class of 
situations, i.e., those in which real estate 


it under certain conditions, © 
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has been taken by tax deed and is held by 
the county after the effective date of the 
act. Blackford v. Judith Basin County, 109 
M 578, 591, 98 P 2d 872. 


Contention that secs. 11-2269 to 11-2273, 
referring to the matter of special improve- 
ment district revolving funds contravene 
this section of the constitution, as being 
special laws, held groundless under author- 
ity of the case of Stanley v. Jeffries, 86 
M 114, 284 P 134. Hansen v. City of 
Havre, 112 M 207, 216, 114 P 2d 1053. 


Ch. 87, 1. 1943, amending sec. 25-604 
relating to and increasing salaries of 
deputy and assistant county officials by 
permitting a 1212% increase in their max- 
imum salaries, held not to offend against 
this constitutional provision since it is 
not a special law, but a law of general 
operation. Adami v. County of Lewis and 
Clark and Whalen v. Board of County 
Commissioners of Lewis and Clark County, 
114 M 557, 559, 1388 P 2d 969. 


When Special Laws Are Permissible 

The concluding sentence of this section 
does not prohibit special legislation alto- 
gether, but does seek to curtail it. It for- 
bids special laws where general laws can 
be made applicable. State ex rel. Ford v. 
Schofield, 53 M 502, 508, 165 P 594. 


References 


Cited or applied in State ex rel. Lam- 
bert v. Coad, 23 M 131, 139, 57 P 1092; In 
re O’Brien, 29 M 530, 537, 75 P 196; State 
ex rel. Hay v. Alderson, 49 M 387, 390, 142 
P 210; Poe v. Sheridan County, 52 M 279, 
288, 157 P 185; Equitable Life Assur. Co. 
v. Hart, 55 M 76, 88, 173 P 1062; State ex 
rel. Rankin v. District Court, 70 M 322, 
327, 225 P 804; Great Northern Ry. Co. v. 
Hatch et al., 98 M 269, 38 P 2d 976; State 
ex rel. Gebhardt v. City Council of the 
City of Helena, 102 M 27, 40, 55 P 2d 671; 
Magelo v. Industrial Accident Board, 103 
M 477, 479, 64 P 2d 113; Crenshaw v. 
Crenshaw,’ {= M-°_~ |, 182: P 2d 477,. 490; 


Statutes©—66 et seq. 

59 C.J. Statutes § 307 et seq. 

Constitutionality: of fence and 
laws. 6 ALR 212 and 18 ALR 67. 

Election: Validity, construction, and 
effect of Absentee Voters Law. 14 ALR 
1256; 19 ALR 308; 35 ALR 819; 121 ALR 
939; and 132 ALR 374. 

Validity of statute or ordinance regula- 
ting barbers. 20 ALR 1111 and 98 ALR 
1088. 

Constitutional inhibition of increase or 
decrease in compensation during term as 
applicable to nonconstitutional officer. 31 
ALR 1316 and 86 ALR 1263. 

Constitutionality of statute relieving 
officer or public depository or his surety 


stock 
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from liability for loss of public funds. 38 
ALR 1512 and 96 ALR 295. 

Constitutionality of statute imposing 
liability upon estate or relatives of insane 
person for his support in asylum. 48 ALR 
733. 

Power to extend boundaries of municipal 
corporations. 64 ALR 1335. 

Constitutionality of city manager or 
commission form of municipal government. 
67 ALR 737. 

Constitutionality of statutes regulating 
business of making small loans. 69 ALR 
581 and 125 ALR 743. 

Constitutionality of levee and flood con- 
trol acts. 70 ALR 1274. 

Constitutionality of statutes in relation 
to registration before voting at election or 
primary. 91 ALR 349. 

Power of municipal or school authorities 
to prescribe vaccination or other health 
measure as a condition of school attend- 
ance. 93 ALR 1413. 

Power to detach land from municipal 
corporation, towns, or villages. 117 ALR 
267. 

Construction and application of consti- 
tutional provision against special or local 
laws regulating practice in courts of jus- 
tice. 135 ALR 365. 

Constitutional provision prohibiting local 
or special legislation as applied to statutes 
relating to juries. 155 ALR 789. 

Constitutionality of statute appropri- 
ating money to reimburse public officer 
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or employee for money paid or liability in- 
curred by him in consequence of breach of 
duty. 155 ALR 1438. 

Validity of contract by officer with pub- 
lic for rendition of new or special services 
to be paid for in addition to regular com- 
pensation. 159 ALR 606. 

Title of statutes as an element bearing 
upon their construction. 37 ALR 927. 

Constitutionality of city manager or 
commission form of municipal government. 
67 ALR 737, at p. 751. 

Constitutionality of levee and flood con- 
trol acts. 70 ALR 1274, at p. 1288. 

Constitutionality and construction of 
pandering acts. 74 ALR 311, at p. 313. 

Constitutionality of statutes in relation 
to registration before voting at election or 
primary. 91 ALR 349, at p. 376. 


Proposition submitted to people as 
covering one or more than one proposed 
constitutional amendment within contem- 
plation of constitutional provision in that 
regard. 94 ALR 1510. 


Extension or renewal of period of corpo- 
rate existence. 108 ALR 59, at p. 66. 


Power to detach land from municipal 
corporations, towns, or villages. 117 ALR 
267, at p. 289. 


Validity, construction, and application 
of statutes, ordinances, and other regula- 
tions relating to transportation or disposal 
of carcasses of dead animals not slaugh- 
tered for food. 121 ALR 732, at p. 745. 


The presiding officer of each house shall, in the presence of the 


house over which he presides, sign all bills and joint resolutions passed by 
the legislative assembly immediately after their titles have been publicly read, 
and the fact of signing shall be at once entered upon the journal. 


Legislature Alone Cannot Enact A Law 


The legislature alone cannot enact a 
law; it has the power to pass bills which 
may become laws when signed by the pre- 
siding officers of both houses and when 
approved and signed by the governor (art. 
VII, sec. 12), these officers being an in- 
dispensable part of the machinery set up 
by the constitution to make laws. Vaughn 
& Ragsdale Co., Inc. v. State Board of 
Equalization, 109 M 52, 58, 96 P 2d 420. 


Operation and Effect 


Where the enrolled bill’ bore the signa- 
ture of the presiding officer of each house, 


See. 28. 


but the journal failed to show that the 
bill was signed as required by this sec- 
tion, and no claim was made that the bill 
was not duly signed, the presumption is 
that the legislature and the presiding offi- 
cers did their duty, and that the bill was 
regularly passed. State ex rel. Bray v. 
Long, 21 M 26, 35, 52 P 645. 


References 


Cited or applied in State ex rel. Gregg 
v. Erickson, 39 M 280, 288, 102 P 336. 


Statutes¢37. 
59 C.J. Statutes § 126. 


The legislative assembly shall prescribe by law the number, duties 
and compensation of the officers and employees of each house; 


and no pay- 


ment shall be made from the state treasury, or be in any way authorized to 
any such person, except to an acting officer or employee elected or appointed 


in pursuance of law. 
States€=53. 


59 C.J. States § 42 et seq. 
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Sec. 29. No bill shall be passed giving any extra compensation to any 
public officer, servant or employee, agent or contractor, after services shall 
have been rendered or contract made, nor providing for the payment of any 
claim made against the state without previous authority of law, except as 


may be otherwise provided herein. 
Operation and Effect 


This section embodies an express re- 
striction upon the powers of the legislative 
assembly. Lloyd v. Silver Bow County, 11 
M 408, 413, 28 P 453. 

A “legal “claim” against the state is one 
previously authorized by law, and under 
section 29, article V of the constitution, 
payment of a claim not so authorized is ex- 
pressly prohibited. State ex rel. Mills v. 
Dixon et al., 66 M 76, 99, 213 P 227. 

Section 29, article V of the constitution, 
prohibiting the legislature from providing 


for the payment of any claim made against 


the state without previous authority of law 
is intended to prevent the recognition and 
discharge of claims arising from ultra vires 
acts of officers or agents of the state and 
refers exclusively to claims arising out of 
contract, and therefore has no application 
to claims arising from tortious acts of the 


state’s agents. Mills v. Stewart, 76 M 429, 


437, 247 P 332. 
“Held, that house bill No. 353, page 406, 


laws of 1925, appropriating money from 


the state highway fund in payment ‘of a 
claim presented by a contractor as a bal- 
ance due from the state for the construc- 
tion of a state highway under a federal 
aid project, is not open to the objection 
that it offends against the provision of 
this section and article, prohibiting the 
giving of extra compensation to a contrac- 
tor for the purpose of making up his losses 
on a contract taken at too low a figure. 


- 382, 


State v. State Highway Com. et al., 82 M 
387, 267 P 499, 


States©-119. 

59 C.J. States § 89 et seq. 

43 Am. Jur. 150 et seq., Public Officers, 
§§ 363, 364, 

Constitutionality of statutes providing 
for bounty or pension for soldiers. 7 ALR 
1636; 13 ALR 587; 15 ALR 1359; and 140 
ALR 1525. 

Constitutional provision against increas- 
ing compensation during term of office 
as applicable where new duties are imposed 
on officer after taking office. 21 ALR 256 
and 51 ALR 1522. 

Constitutionality of retroactive statute 
providing compensation for one eben in 
service of state. 22 ALR 1445. 


Constitutional power of legislature to 
grant extra compensation for past services 
of individual public officer or employee. 
23 ALR 612. 


Operation of statute fixing public offi- 
cer’s salary on basis of population or of 
the valuation of the taxable property, as 
contravening a constitutional provision 
that the salary of a publie officer shall not 
be increased or diminished during term. 
139 ALR 737. 

Validity of contract by officer with pub- 
lie for rendition of new or special serv- 


ices to be paid for in addition to regular 
compensation. 159 ALR 606. 


Sec. 30. All stationery, printing, paper, fuel and lights used in the legisla- 


tive and other departments of government, shall be furnished, and the printing, 
and binding and distribution of the laws, journals, and department reports 
and other printing and binding, and the repairing and furnishing the halls 
and rooms used for the meeting of the legislative assembly, and its committees 
shall be performed under contract, to be given to the lowest responsible bidder 
below such maximum price and under such regulations as may be prescribed 
by law. No member or officer of any department of the government shall be 
in any way interested in any such contract; and all such contracts shall be 
subject to the approval of the governor and state treasurer. 


Operation and Effect 


A compliance with this section, pro- 
viding for the approval by the governor 
and state treasurer of a contract for public 
printing, is indispensible to its validity. 
State ex rel. State Pub. Co. v. Hogan, 22 
M 384, 389, 56 P 818. 

The duty of the governor and state 
treasurer to approve a contract for state 
printing is not ministerial, but involves 


judicial discretion, and cannot be con- 
trolled by mandamus. State ex rel. State 
Pub. Co. v. Smith, 23 M 44, 50, 57 P 449. 


Section 705 of the political code of 1895 
(82-1128), declaring that, before any con- 
tract for the furnishing of supplies to the 
state is let, the state furnishing board must 
advertise for proposals for twenty days in 
two daily newspapers printed in the state, 
is not in conflict with this section. State 
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ex rel. Robert M. F. Co. v. Toole, 26 M 

22, 36, 66 P 496. 

_/ Id. Advertisements for proposals to fur- 
nish supplies are not public printing within 

the language or spirit of this section. 


Statutes Not Violating This Provision 


This provision of the constitution has no 
application to the publication of the Mon- 


Sec. 31. 
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tana reports, a matter specifically pro- 
vided for by sees. 82-2001 to 82-2007. State 
ex rel, Helena Allied Printing Council v. 
Mitchell, 105 M 326, 340, 74 P 2d 417. 


States€—95 et seq. 
59 C.J. States §§ 22, 285 et seq., 294, 296 
et seq. 


Except as otherwise provided in this constitution, no law shall 


extend the term of any public officer, or increase or diminish his salary or 
emolument after his election or appointment: provided, that this shall not 
be construed to forbid the legislative assembly from fixing the salaries or 
emoluments of those officers first elected or appointed under this constitution, 
where such salaries or emoluments are not fixed by this constitution. 


Inapplicable to City Ordinances 


Held, that the provision of section 31, 
article V of the state constitution, that no 
law shall increase or diminish the salary 
of any public officer after his election or 
appointment has reference to acts of the 
legislative assembly and not to city ordi- 
nances. Broadwater v. Kendig et al., 80 
M 515, 519 et seq., 261 P 264. 


Income Tax on Salary of Judge Does 
Not Violate 


Held, that the imposition of tax upon the 
net income derived from the official salary 
of a district judge in accordance with the 
provisions of chapter 181, laws of 1933 
(84-4901 to 84-4932), does not constitute a 
diminution of such salary, and, therefore, 
does not offend against the provision of 
section 29, article VIII, of the constitution, 
that the salaries of such judicial officers 
shall not be diminished during their terms 
of office, nor of this constitutional provi- 
sion thereof. Poorman v. State Board of 
Equalization, 99 M 543, 555, 45 P 2d 307. 


Laws Not Violating This Provision 


The provisions of section 16-2419, in 
force since 1905, under which counties are 
classified according to the assessed valu- 
ation of the property therein, for the pur- 
pose of fixing salaries of county officers as 
well as the penalties of their bonds, does 
not violate the provisions of this section 
of the constitution, in that county officers 
are charged with the knowledge that their 
salaries might be changed by such re- 
classification and take office subject to the 
contingency that their salaries might be 
reduced depending thereon. State ex rel. 
Jaumotte v. Zimmerman, 105 M 464, 474, 
73 P 2d 548. 

Ch. 87, 1. 1948, amending sec. 25-604 
relating to and increasing salaries of 
deputy and assistant county officials by 
permitting a 12144% increase in their max- 
imum salaries, held not in conflict with 
this constitutional provision since such 
officers are not “public officers” (having 


a fixed and definite term) but hold at the 
pleasure of the appointing power. Adami 
v. County of Lewis and Clark, 114 M 557, 
559, 1388 P 2d 969. 


Laws Violating This Provision 


Ch. 169, 1. 1943 (omitted), an emergency 
statute, providing for a ten per cent. in- 
crease in the salaries of all elective county 
officers for the period of approximately 
two years and until March 1, 1945, prop- 
erly held invalid by the district court as 
in violation of this constitutional pro- 
vision, said provision not, however, for- 
bidding the application of the chapter to 
an officer whose election occurs after the 
effective date of the act, March 4, 1943. 
Adami v. County of Lewis and Clark, 114 
M 557, 559, 1388 P 2d 969. 


Operation and Effect 


Where the constitution itself does not 
fix the compensation of a public officer 
first elected thereunder, an act of the 
state legislature decreasing the emolu- 
ments of his office during his term, by 
amending the territorial statute in which 
they are prescribed, is not in contraven- 
tion of this section; and it cannot be said 
that the compensation of such an officer 
is fixed by the constitution, within the 
meaning of the proviso contained in this 
section, by force of section 1 of article 
XX of the constitution, adopting the laws 
of the territory as the laws of the state, 
as such adoption is made only until such 
laws may be altered or repealed. Lloyd 
v. Silver Bow County, 11 M 408, 411, 28 
P 453. 

Id. The proviso contained in this sec- 
tion is not an inhibition, but a reservation 
of the right of the legislative assembly 
to alter the statutes and fix the salary or 
emoluments of the sheriff, or any other 
officers of the same class, who were elec- 
ted when the constitution was adopted. 

If a section of the act, approved March 
6, 1897, attempts to increase the salary of 
school trustees, elected prior to 1897, and 
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who hold over, no other parts of the law 
ean be held invalid. State ex rel. Bray 
v. Long, 21 M 26, 33, 52 P 645. 

The legislative assembly is not prohib- 
ited by this section from adding duties 
to the office of county surveyor and pro- 
viding compensation therefor, and there- 
after taking away such duties and 


emoluments from a surveyor elected sub- 


sequently and before the last act was 
passed. The emoluments of a county sur- 
veyor, paid by fees or a per diem com- 
pensation, are not diminished by a statute, 
taking effect after his election, which 
relieves him of the obligation to perform 
certain duties, and destroys the compen- 
sation therefor. State ex rel. Donyes v. 
Board of Commrs. of Granite County, 23 
M 250, 252, 58 P 439. 


Id. <A provision such as is contained in 
the above section, prohibiting any law 
increasing or diminishing the salary or 
emolument of a public officer after his 
election or appointment, does not forbid 
the allowance of compensation for new 
and different services exacted from him 
during his term, where the statute im- 
posing the duties also prescribes the 
compensation for their performance. The 
constitutional limitation in question was 
intended to apply only to the salary and 
emolument to which the officer was en- 
titled for services required of him by the 
law in force at the time of his election 
or appointment, unless the salary then 
provided was intended as compensation 
‘for all services which the officer, as such, 
might render. 

A sheriff, who was elected in November, 
1904, was allowed mileage by the law then 
in force at the rate of ten cents per mile 
actually and necessarily traveled, and ten 
cents per mile for each person transported 
to the state prison, reform school, and 
insane asylum. This law having been 
amended in 1905 so as to allow sheriffs 
only actual traveling expenses for such 
transportation, it was held not to violate 
the above section, and to apply to a sher- 
iff elected prior to its passage. Scharren- 
broich v. Lewis and Clark County, 33 M 
250, 256, 83 P 482. 

The amendment to section 4 of article 
XVI of the constitution, changing the ten- 
ure of county commissioners from four 
years to six years, and extending the ten- 
ure of the then incumbents, approved Feb- 
ruary 26, 1901, does not violate this sec- 
tion, providing that no law shall extend 
the term of office of any public offi- 
cer after his election, the term “law,” as 
used in this connection, having reference 
to legislative enactments only. State ex 
rel. Teague v. Board of Commrs., 34 M 
426, 430, 87 P 450. 

This section does not apply to the pro- 
vision of the act of 1907, commonly called 
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the “Police Commission Bill,” that an 
officer then serving on the force may be 
reappointed, such appointment to hold dur- 
ing good behavior, or until the incumbent 
shall become incapacitated, whereby such 
officer is practically insured an indeter- 
minate tenure, since prior to his appoint- 
ment under the provisions of the act he is 
obliged to pass an examination and serve 
a probationary period of six months, the 
same as any other applicant for such a 
position. State ex rel. Quintin v. Ed- 
wards, 38 M 250, 258, 99 P 940. 


Amendment to article XVI of the con- 
stitution by adding thereto section 7, pro- 
viding for the consolidation of county and 
city governments, held not open to the ob- 
jection that it violates section 26, article 
V, of that instrument prohibiting the leg- 
islature from passing a local or special act 
regulating county affairs, creating offices 
or prescribing the powers and duties of 
officers in counties and cities, or of section 
31 thereof prohibiting the extension of 
terms of public officers or the increasing 
or diminishing of their salaries. State ex 
rel. Corry v. Cooney et al., 70 M 355, 367, 
225 P 1007. 


Prohibition Includes All Officers 


The constitutional provision that no law 
shall increase or diminish the salary or 
emolument of any public officer after his 
election or appointment includes all indi- 
viduals who hold public office by election 
or appointment, whether the office be state, 
county, or municipal. Poorman v. State 
Board of Equalization, 99 M 543, 550, 45 
P 2d 307. 


Purpose 

The purpose of the constitutional limi- 
tation against the passage of laws in- 
creasing (or diminishing) the salaries of 
certain public officers during the term for 
which they were elected, is to remove the 
temptation from the legislature to control 
the executive and judicial branches of gov- 
ernment by promises of reward in the form 
of increased compensation (or threats of 
punishment by way of reduced salaries). 
State ex rel. Jackson v. Porter, 57 M 343, 
188 P 375. 


References 


Cited or applied in State ex rel. Rotwitt 
v. Hickman, 9 M 370, 374, 23 P 740; In re 
Dewar’s Estate, 10 M 426, 442, 25 P 1026; 
State ex rel. Grant v. Eaton, 114 M 199, 
208, 133 P 2d 588. 


Officers€—51, 100. 

46 C.J.S. Officers §§ 106 et seq., 253 et 
seq. 

Constitutional provision against increas- 
ing compensation during term of office as 
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Art. V, § 32 


applicable where new duties are imposed 
on officer after taking office. 21. ALR 256. 

Operation of statute fixing public offi- 
cer’s salary on basis of population or of 
the valuation of the taxable property, as 
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contravening a constitutional provision 
that the salary of a public officer shall not 
be increased or diminished during his term. 
139 ALR 737. 


Sec. 32. All bills for raising revenue shall originate in the house of repre- 


sentatives ; 
bills. 
Operation and Effect 


The act regulating the sale and redemp- 
tion of transportation tickets of common 
carriers, passed in 1893 (72-609), and re- 
quiring every agent to pay to the secretary 
of state a license fee of one dollar, is in 
the nature of a police regulation, and is 
not for revenue purposes. The fact, there- 
fore, that the bill originated in the senate 
is not in violation of this section, provid- 
ing that all bills for raising revenue shall 
originate in the house of representatives. 
State v. Bernheim, 19 M 512, 515, 49 P 
441, See Evers v. Hudson, 36 M 135, 146, 
92 P 462. 

In State v. Bernheim, 19 M 512,:49 P 
441, it was held that this provision of the 
constitution must be confined in its mean- 
ing to bills to levy taxes in the strict 
sense of the words, and it has not been 
understood to extend to bills for other 
purposes which may incidentally create 
revenue, And this is the interpretation 
now generally adopted. Evers v. Hudson, 
36 M 1385, 146, 92. P 462. 


Sec. 33. 


but the senate may propose amendments, as in the case of other 


Id. The act of 1907, chapter 29, p. 50 
(since repealed), relating to the establish- 
ment and maintenance of county free high 
schools, which originated in the senate, and 
which, in sections 8 and 9, makes pro- 
vision for a tax to supply funds for the 
current expenses of such schools, and for 
bond issues which may be necessary to 
raise money to build or purchase school 


property, does not run counter to this sec- 


tion. 


A bill for raising revenue which, under 
this section, must originate in the house 


of representatives is one for the avowed 


purpose of creating and securing revenue 
or publie funds for the state government; 


hence a bill, the collateral and indirect 


operation of which may add to the fiscal 


wealth, is not within the scope of this 
section. State v. Driscoll, 101 M 348, 361, 
54 P 2d 571. 

Statutes©—12(1). 


59 C.J. Statutes §§ 24, 25. 


The general appropriation bills shall embrace nothing but appro- 


priations for the ordinary expenses of the legislative, executive and judicial 
departments of the state, interest on the public debt and for public schools. 
All other appropriations shall be made by separate bills, each embracing but 


one subject. 
Operation and Effect 


' Where an appropriation is a mere inci- 
dent to a larger, but single subject of leg- 
islation, such. as the creation of a farm 
loan commission under chapter 28, laws 
of -1915. (since,.repealed), and providing 
funds for its inauguration and conduct, it 
need: not be made by separate bill as other- 
wise required by this section. Hill v. Rae, 
52 M 378, 388, 158 P 826. 

Chapter 21, extra session laws of 1918 
(omitted), known ,as the war defense act, 
is not subject to the constitutional objec- 
tion that, while it appropriates money, 
such appropriation is not made by a sep- 
arate bill embracing one subject, as re- 
quired by this section. State ex rel. 
Campbell v. Stewart, 54 M 504, 509, 171 P 
755. 

Upon the assumption that chapter 10, 
laws extraordinary session 1933-34 (omit- 
ted), contains an appropriation, it is but 
an incident to: the single subject of the 
legislation and therefore is not violative of 


(7, ] 


this section of the constitution, requiring 
that appropriations shall be made by sepa- 
rate bills, each embracing but one subject. 
State v. State Board of Education et al., 
97 M 121, 132, 33,P 2d 516. 


Chapter 7, laws extraordinary session 
1933-34 (omitted), an emergency act, au- 
thorizing the erection of buildings at Bill- 
ings for the eastern Montana state normal 
school, providing for the issuance of bonds, 
the pledging of the earnings of the school 
as well as of one-half of the income de- 
rived from the federal land grant, and em- 
powering the state board of education to 
contract with the federal government under 
the national recovery act for repayment of 
the money borrowed, held not invalid as an 
appropriation bill containing subjects 
other. than the appropriation of money, 
contrary to the provisions of this section 
of the state constitution, since if it,be as- 
sumed that the act contains an appropri- 
ation, it ,is for but the single subject of 
the legislation—-erection of the proposed 
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buildings—and thus does: not: fall within 
the constitutional, prohibitions. State v. 
State Board of Education et al., 97 M 371, 
378, 34. P 2d 515. 


Assuming that chapter 22, laws extraor- 
dinary session 1933-34 (omitted), contains 


an appropriation (as contended), it is but . 


an incident to the single subject of the 
act (erection of buildings) and therefore 
does not violate section 33, article V, of the 
constitution, that “appropriations shall be 
made by separate bills, each embracing but 
one subject.” State v. State Board: of 
Examiners et al., 97 M 441, 448, 35 P 2d 
116. 


“Ordinary Expense” 


', Any expense which recurs from time to 
time and is reasonably to. be anticipated 
as likely to recur in the: proper operation 
and maintenance of the departments: of the 
state government is an’ “ordinary expense” 
‘within the meaning of section 33, article 
V, of the constitution, declaring that more 
than:one subjéct. may be included in gen- 
eral appropriation bills, provided only ap- 
propriations for the “ordinary expense” 
of state deartments are embraced therein. 
Miller Ins. Agency v. Porter et al., 93 M 
567, 570: et seq., 20 P 2d 643. 


Art. V, § 34 


Id. Held, under the above rule, that cost 
of fire insurance premiums for insurance 
on state buildings is an ordinary expense 
of state departments, and that therefore 
appropriations included in the general ap- 
propriation bill for the biennium of 1931- 
1932 (house .bill No. 190, laws of 1931, 
pp. 574, 585) for such expense were not 
violative of section 33, article V, of the 
constitution, 


“Public. Debt” 
The term “public debt” includes. war- 


rants. as well as bonds. State ex rel. Pal- 
mer v. Hickman, 11 M 541, 29 P 92. 


References 


State ex rel. Bonner v. Dixon et all: 59 
M 58, 77, 195 P 841; Sawyer Stores, Ine, Vv. 
Mitchell et al., 103 M148, 165, 62 P 2d 
342; Geboski v. Montana “Armory Board 
et al., 110 M 487, 491, 103 P 2d 679. 


States€>119 (3). 
59 C.J. States § 379 et seq. 


Constitutionality of. statute appropri- 
ating money to reimburse public officer or 
employee for money paid or liability in- 
curred by him in consequence of breach of 
duty. 155 ALR 1438. 


Sec. 34. No money shall be paid out of the treasury except upon appro- 
priations made by law, and on warrant drawn by the proper officer in pur- 
suance thereof, except interest on the public debt. 


‘A ppropriations Made By Law” 


While, this constitutional provision that 
no money shall be paid out of the state 
treasury except upon “appropriations made 
by law” does not require the introduction 
of an appropriation bill (salaries fixed by 
‘law being an example), and is satisfied if 
the people have expressed an intention 


that the money in question be paid, the © 


mere duty of the legislature to make ade- 
quate appropriations for what it requires 
to be done (such as the standard it set 
up in the welfare act for payment to qual- 
ified recipients) does not constitute an 
appropriation “made by law”, any more 
than a promise of the government to pay 
money or make an. appropriation. State 
ex rel. Dean y. Brandjord, 108 M 447, 453, 
92. P 2d 273. 


Laws Not Violating This Provision 

Since initiative measure no. 41, the 1938 
debenture act (omitted), does not appro- 
‘priate money out of the state treasury, the 
provision of this section that no money 
shall be paid out of state treasury except 
upon appropriations made by law has no 
application to such measure.: Martin v. 
State Highway, Commission, 107 M_ 603, 
611, 88 P 2d 41. 


Operation and Effect 


Where the state treasurer refused to pay 
a warrant drawn :on him by the state 
auditor in-favor of the relator for: his 
quarterly salary as secretary of state, upon 
the ground that no appropriation had been 
made by law for the payment of any war- 
rant issued to state officers for their serv- 
ices, the state treasurer was required to 
pay such warrant, as the provision of the 
constitution that certain enumerated offi- 
eers shall receive the compensations speci- 
fied. therein is an appropriation made- by 
law, and no legislative act is necessary. 
State ex rel. Rotwitt v. Hickman, 9 M 370, 
374, 23 P 740. See, also, State ex rel. Buck 
v. Hickman, 10 M 497, 499, 24 P 93. 


Where ,the relator applied for a writ. of 
mandate. to, compel the state auditor -to 
draw his warrant for the payment of an 
account due it for public printing, under. a 


statute providing that the governor and 


auditor shall examine the “itemized ac- 
counts” of the contractor, which shall be 


rendered “once in each month,’ and “if 


they find it to be correct and in accordance 
with the provisions of the law, the 


_guditor shall draw his warrant on the ter- 
_ritorial treasurer for the payment of the 


same,” the relator was not entitled, under 
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this section and section 10 of article XII 
of the constitution, to the relief demanded 
in the absence of a lawful appropriation. 
State ex rel. Journal Pub. Co. v. Kenney, 
9 M 389, 394, 24 P 96. 


Where a judgment ordered the state 
auditor to draw his warrant on the treas- 
urer for the payment of money held as 
escheated property, as provided in chapter 
132, laws of 1913 (91-518), although the 
legislature had not made an appropriation 
for that purpose, it was invalid as in di- 
rect conflict with this section. In re Pom- 
eroy, 51 M 119, 125, 151 P 333. 


Section 34, article V of the constitution, 
providing that no money shall be paid 
out of the state treasury except upon ap- 
propriation “made by law,” does not re- 
quire the introduction of an appropriation 
bill, the requirement being met by an ap- 
propriation sanctioned by law. State v. 
State Board of Examiners, 74 M 1, 238 
P 316. 


Id. There being no constitutional or 
statutory provision that all state warrants 
shall be drawn by the state auditor, and a 
warrant being merely an order by which 
one of competent authority empowers an- 
other to pay a particular sum of money, 
and in view of the provision of section 34, 
article V of the constitution, authorizing 
payment of state funds on warrant drawn 
by the “proper officer,” held, that chap- 
ter 176, laws of 1925 (omitted), is not 
rendered invalid for failing to provide pay- 
ment of principal and interest of state 
treasury notes on warrant drawn by the 
auditor and in providing for payment di- 
rectly by the treasurer. 


Chapter 10, laws extraordinary session 
1933-34 (omitted), having to do only with 
a special fund derived from the operation 
of the buildings authorized to be con- 
structed from student fees, gifts and be- 
quests and to be devoted to a special pur- 
pose, the provisions of sections 34 and 39, 
article V, and section 10, article XII, re- 
lating to state moneys and the appropri- 
ation thereof, and the remission of obliga- 
tions held by the state, have no application 
to such fund. State v. State Board of 
Education et al., 97 M 121, 132, 33 P 2d 
516. 


Since chapter 7, laws extraordinary ses- 
sion 1933-34 (omitted), deals only with a 
special fund provided for therein, provi- 
sions thereof relating to the method of 
making disbursements therefrom for the 
erection of the buildings authorized, etce., 
do not offend against the declaration of 
section 34, article V, constitution, that no 
money shall be paid out of the state treas- 
ury (the state treasurer being made custo- 
dian of the fund), except on appropriation 
made and warrants drawn by the proper 
officer, nor against the provision of section 
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10, article XII, Id., on the same subject, 
these sections not applying to such a fund. 
State v. State Board of Education et al., 
97 M 371, 378, 34 P 2d 515. 


Id. The state board of education is 
vested with exclusive power to receive and 
control the funds derived from lands 
granted the state for the use of its institu- 
tions of learning, among them the state 
normal school, and therefore is free from 
the limitations and restrictions of the con- 
stitution as to the expenditures of the ordi- 
nary revenues of the state, to-wit, only on 
appropriations made by the legislature and 
on warrants drawn by the state auditor. 
(See, also, sec. 10, art XIT). 


In view of prior decisions of the court, 
holding that the declaration of this section 
of the constitution that state funds shall 
only be paid out of the state treasury upon 
appropriations made by law, has no appli- 
cation to special funds created, held, that 
the fund created by chapter 22, laws extra- 
ordinary session 1933-34 (omitted), from 
rents and income of the building the erec- 
tion of which is authorized by the act, is 
one devoted to a special purpose, and there- 
fore the chapter does not offend against 
the provisions of the section. State v. 
State Board of Examiners et al., 97 M 441, 
449, 35 P 2d 116. 


See also State ex rel. City of Missoula 
et al. v. Holmes, 100 M 256, 290, 47 P 2d 
624; and State ex rel. Normile et al. v. 
Cooney, 100 M 391, 409, 47 P 2d 637. 


This provision held not to be applicable 
to state highway treasury anticipation de- 
benture act of 1945, Pioneer Motors, Ine. 
et al. v. State Highway Com. et al., __ 
M __, 165 P 2d 796, 802. 


“Public Debt” 


The term “public debt” embraces the 
floating debt of the state evidenced by 
warrants as well as the bonded indebted- 
ness of the state. State ex rel. Palmer v. 
Hickman, 11 M 541, 29 P 92. 
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Cited or applied in State ex rel. Dono- 
van v. Barret, 30 M 203, 205, 81 P 349; 
Hill v. Rae, 52 M 378, 388, 158 P 826; 
Porter v. Hartley et al., 67 M 244, 251, 
216 P 344; First Nat. Bank v. Sanders 
County, 85 M 450, 461, 279 P 247; State 
ex rel. Boorman et al. v. State Board 
of Land Commissioners et al., 109 M 127, 
136, 94 P 2d 201; Geboski v. Montana 
Armory Board et al., 110 M 487, 491, 
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Examiners, 114 M 380, 383, 136 P 2d 991. 
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Sec. 35, 


LS 


Art. V, § 36 


No appropriation shall be made for charitable, industrial, edu- 


cational or benevolent purposes to any person, corporation or community not 
under the absolute control of the state, nor to any denominational or sectarian 


institution or association. 
Laws Not Violating This Provision 


Appropriations of state moneys made 
in sees. 89-101 to 89-141 relative to the 
creation of the state water conservation 
board, being for a public use, are not gov- 
erned by this provision that no appropri- 
ations shall be made for charitable, indus- 
trial, educational or benevolent purposes 
to any person or corporation. State ex rel. 
Normile v. Cooney, 100 M 391, 407, 47 P 
2d 637. 


Operation and Effect 

The provision of chapter 28, laws of 
1915 (since repealed), appropriating twen- 
ty thousand dollars to serve as a guaranty 
fund to assure prompt payment of interest 
on farm loan bonds, is void under this 
section, because the funds thus appropri- 
ated are “not under the absolute control 
of the state.” Hill v. Rae, 52 M 378, 388, 
158 P 826. 

This section does not offend the seed- 
grain law of 1915, designed to furnish aid 
to persons engaged in agriculture who, be- 


Sec. 36. The legislative’ assembly 


cause so reduced in circumstances by na- 


. tural or other conditions beyond their con- 


trol that they have no means wherewith to 
purchase seed, since the legislature made 
no appropriation for the purpose sought 
to be served by the act. State ex rel. 
Cryderman v. Wienrich, 54 M 390, 394, 398, 
170 P 942, 

Chapter 21, extra session laws of 1918 
(omitted), known as the war defense act, 
is not objectionable as appropriating 
money for charitable, industrial, or bene- 
volent purposes “to any person, corpo- 
ration, or community not under the 
absolute control of the state,’ within the 
meaning of this section. State ex rel. 
Campbell v. Stewart, 54 M 504, 509, 171 P 
755. 


References 


Geboski v. Montana Armory Board et 
al, 110 M 487, 491, 103 P 2d 679. 


States@-119. 
59 C.J. States § 342 et seq. 


shall not delegate to any special com- 


mission, private corporation or association, any power to make, supervise or 
interfere with any municipal improvement, money, property or effects, whether 
held in trust or otherwise, or to levy taxes, or to perform any municipal 


functions whatever. 
Laws Not Violating This Provision 


Sec. 173.2 to 173.20 inclusive, R. C. M. 
1935 (defeated on referendum), requiring 
insurance of public buildings, held not to 
violate this constitutional provision by 
delegating to a special commission, corpo- 
ration or association certain powers, since 
if any power is delegated, it is to regular- 
ly elected or appointed state officials. State 
v. Holmes, 100 M 256, 286, 47 P 2d 624. 

This constitutional provision, declaring 
that the legislative assembly shall not 
delegate to any commission or corporation 
power to interfere with any municipal 
money or property, held designed to pro- 
tect cities and towns in local self-govern- 
ment, and inapplicable to attack secs. 
89-101 to 89-141 creating state water con- 
servation board. State ex rel. Normile v. 
Cooney, 100 M 391, 408, 47 P 2d 637. 

In providing emergency relief by the 
creation of high school districts in coun- 
ties having county high schools by secs. 
75-4601 to 75-4606, the legislature did not 
delegate to any special commission, pri- 
vate corporation, etc., the power to in- 
terfere with municipal improvements, levy 
taxes or to perform municipal functions, 


in violation of the provisions of this sec- 
tion of the constitution. State ex rel. 
Berthot v. Gallatin County High School 
District, 102 M 356, 360, 58 P 2d 264. 


The provisions of the state housing law 
vesting determination of “persons of low 
income” entitled to benefits of the act 
without providing any specific standard to 
guide the commission in such determina- 
tion, nor what is an unsanitary and unsafe 
building, held not unconstitutional as 
delegating legislative power to the com- 
mission contravening this section. Ruther- 
ford v. City of Great Falls, 107 M 512, 
520, 86 P 2d 656. 


Operation and Effect 


The act of 1907 establishing a police 
commission in cities and towns, commonly 
called the “Police Commission Bill,” is 
not in violation of this section, since the 
board created by such act is not a “special 
commission.” State ex rel. Quintin v. Ed- 
wards, 38 M 250, 261, 99 P 940. 

Chapter 106, laws of 1905, providing for 
the creation and maintenance of drainage 
districts, is not open to the constitutional 
objection that it confers upon the drain 
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commissioner the power to levy taxes. Bil- 
lings Sugar Co. v. Fish, 40 M 256, 276, 
106 P 565. 

Section 70-101 et seq., creating a public 
service commission and defining its powers, 
does not infringe the provisions of this 
section, the public service commission not 
being a “special commission” within the 
meaning thereof. Public Service Com- 
mission v. City of Helena, 52 M 527, 539, 
159 P 24, 

‘Held, that chapter 209, part III of the 
political code (secs. 82- 1201 to $2- 1232) 
creating the office of state fire marshal and 
prescribing his duties and powers, is not 
violative of section 36, article V, of the 
constitution, as delegating municipal func- 
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tions to the marshal. State ex rel. Brooks 
v. Cook, 84 M 478, 483, 276 P.958. 

Id. Under the rule of ejusdem generis, 
held, that since the matter and things enu- 
merated in section 36, article V of the con- 


_ stitution, as to the doing of which the 


legislature is prohibited from delegating 
power, have to do with municipal, and not 
governmental, functions of cities and 
towns, the further provision as to the per- 
formance of “any municipal function 
whatever” must refer to functions of the 
same kind as those specifically enumerated, 
to-wit, municipal functions, 


Constitutional Law¢—60, 64. 
16 0.5.8. Constitutional Law §§ 136, 137, 
178. 


Sec. 3%. No act of the legislative assembly shall authorize the invest- 
ment of trust. funds by executors, administrators, guardians or trustees in. the 


bonds or stock of any private corporation. 


Executors and Administrators¢~102. 


33 C.J.S. Executors sa Administrators 
§§ 205, 206. 


Sec. 38. The legislative assembly shall have no power to pass any law 
authorizing the state, or any county in the state, to contract any debt or 
obligation in the construction of any railroad, nor give or loan its credit to 
or in aid of the construction of the same. | 


Operation and Effect 


If a legislative appropriation is for a 
“public purpose,” within the meaning of 
section 1, article XIII, and as limited in 
section 38, article V, it is not a donation; 
the term “donation” being synonymous 
with “gift,’ and the word “gift? com- 
prehending an appropriation for the relief 
of one who has no legal claim upon which 


Sec. 39. 


to base it. Mills v. Stewart, 76 M 429, 
438, 247 P 332. 
References 


State ex rel. Mills v. Dixon et al., 66 M 
76, 95, 213 P 227. 


States€-119. 
59 C.J. States § 342 et seq. 


No obligation or liability of any person, association or corpora- 


tion, held or owned by the state, or any municipal corporation therein, shall 
ever be exchanged, transferred, remitted, released or postponed, or in any 
way diminished by the legislative assembly; nor ‘shall such liability or obli- 
gation be extinguished, except by the payment thereof into the proper treasury. 


Appropriations From Special Fund Not 


Subject to Constitutional Provisions 


Chapter 10, laws of the extraordinary 
session of 1933-34 (omitted), having to do 
only with a special fund derived from the 
operation of the buildings authorized to be 
constructed from student fees, gifts and 
bequests and to be devoted to a special 
purpose, the provisions of sections 34 and 
this section of article V, and section 10, 
article XII, relating to state moneys and 
the appropriation thereof, and the remis- 
sion of obligations held by the state, have 
no application to such fund. State v. State 
Board of Education et al., 97 M 121, 132 
33 P 2d 516; State v. State Board of 
Examiners et ‘al, 97 M 441, 449, 35 P 2d 
116. 


Counties Subject to This Limitation 


While a county is not a municipal cor- 
poration and therefore does not fall within 
the prohibition of this constitutional pro- 
vision, against legislative action authoriz- 
ing the diminution or release, by the state 
or municipal corporation therein, of any 
obligation or liability owned by either, it 
is a governmental agency of the state and 
as such cannot do what the state is pro- 
hibited from doing. Sanderson v. Bate- 
man, 78 M 235, 249 et seq., 253 P 1100. 


Housing Authority Extinguishing Coun- 
ty’s Tax Lien In Acquiring Lot By Em- 
inent Domain 

Where a city housing authority by em- 
inent domain acquired a city: lot upon 
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which delinquent taxes were due and its 
appraised value was turned over by the 
authority to the county, extinguishment of 
the county’s lien did not offend against 
this constitutional provision, so long as 
the county obtained the fair market value 
of. the. property. Housing Authority of 
City of Butte v. Bjork and County of 
Silver Bow, 109 M 552, 555, 98 P 2d 324. 


- Tilegal Contracts Enforceable; Postponed 
Payment 

Under the uniformly accepted exception 
to the general rule that an illegal contract 
is not enforceable, namely that where re- 
fusal to enforce would produce a harmful 
effect on parties for whose protection the 
law making the transaction illegal was 
enacted, in the instant case the taxpayers, 
enforcement is allowed, held, that where 
the county commissioners allowed a bonds- 
man to execute a note to postpone his 
payment under a depository bond securing 
county funds in an insolvent bank, the 
county could enforce payment of the note. 
Fergus County v. Osweiler, 107 M 466, 473, 

P 2d 410. 


Laws Not Violating This Provision 


See. 2235 R. C. M. 1935 (since repealed), 
authorizing. the former owner of real prop- 
erty held by, a. county under tax deed, to 
repurchase it under certain conditions, 
held not in violation of this provision, 
since the provision granting the former 
owner of property held by the county 
under tax deed the preference right of re- 
purchase. of the property is applicable 
only where the obligation has been. ex- 
_tinguished by issuance of tax deed. Black- 
ford v. Judith Basin County, 109 M 578, 
591, 98 P 2d: 872: 


‘Laws Violating This Provision 


Chapter 149, laws of 1935 (omitted), au- 
thorizing the payment of delinquent taxes 
in semi-annual installments extending over 
a period not to exceed ten years, is in- 
~valid as offending against this provision 
declaring that no obligation or liability 
held or owned by the state or any munici- 
pal corporation therein, shall, inter alia, 
be: postponed, i.e., deferred, put off, de- 
layed. State ex rel. DuFresne v. Leslie, 
100 M 449, 457, 50 P 2d 959. 

Held, that sec. 91-4401, providing that 
federal estate ‘taxes paid should be de- 
ducted in determining the amount of in- 
heritance tax due, is violative of this pro- 
‘vision of the constitution in: including 
estates of all persons who had died since 
1921, not yet distributed, since the con- 


stitutional provision prohibits the legis- 


lature from remitting or releasing an obli- 
gation or liability held by the state except 


by payment thereof. In re Clark’s Estate,’ 


105 M 401, 413, 74 P 2d 401. 


- remission, 
such a liability, penalties and interest im- 


Art. V, §39 


Operation and Effect. 

Under section 84- 4176, authorizing the 
board of. county commissioners to re- 
fund taxes when paid more than once or 
erroneously or illegally collected, it is 
without power to remit taxes which have 
never been paid or compromise delinquent 


taxes, and under this constitutional pro- 


vision, forbidding the release, remission or 
extinguishment of any obligation due the 
SEAte or a municipal corporation therein, 
“except by payment thereof into the 
proper treasury,” the legislature may not 
confer such power. Yellowstone Packing 
Ete. Co. v. Hays, 83 M 1, 11, 268 P 555. 

Held; ‘that chapter 85, laws of 1925 
(82-1003), and chapter 162, laws of 1929 
(since repealed), in so far as they purport 
to authorize a county to relinquish to the 
purchaser of lands at tax sale the amount 
of delinquent taxes, interest and penalty, 
required by order of court to be deposited 
by the original owner as a condition pre- 
cedent, to his right to maintain an action 
to set aside the tax deed, if the deed be 
set aside, are in conflict with this consti- 
tutional provision prohibiting the release 
by the state or a subdivision thereof of an 
obligation due it, and to that extent in- 
valid. Shull v. Lewis and Clark County, 
93 M 408, 417, 421, 19 P 2d 901. 

Id... Failure of a county, made co- 
defendant in an action to set aside a tax 
deed, to appear and. demand that plaintiff 
as a "condition to his right to maintain the 
action make a deposit of taxes, interest 
and penalty due (chap. 85, laws of 1927) 
(84-4158 and 84-4161) did ‘not result in a 
remission thereof, contrary to this consti- 
tutional provision, the trial court; on re- 
trial ordered, having power. to protect the 
rights of the county in that behalf. 


Purpose of Provision 


The provisions of this section were de- 
signed for the benefit of taxpayers by pro- 
tecting the obligations and _ liabilities 
owned by state and municipal corporations. 
Fergus County v. Osweiler, 107 M 466, 473, 
86 P 2d 410. 


Remission of Interest and Penalties for 
Failure to Pay Tax Not Prohibited 


While a tax is a. liability created by 
statute within the meaning of this pro- 
vision of the constitution, prohibiting the 
reduction or. postponement of 


posed upon delinquent taxpayers are not 
parts of the tax obligation and hence do 
not fall within the above prohibition. 


-(Overruling prior decisions to the contrary, 


Sanderson v. Bateman, 78 M 235, 249 et 


‘geq., 253 P 1100; State ex rel. Kain Vv. 


Fischl, 94 M. 92, 94, 20 P 2d 1067.) State 
ex rel. Sparling v. Hitsman, 99 M 521, 531, 
44 P 2d 747. 
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Statute of Limitations on State Actions 
Not in Violation of This Provision 


The code section making the statute of 
limitations applicable to actions brought 
jin the name of the state, or for the benefit 
of the state, in the same manner as to 
action by private parties, is not in conflict 
with this constitutional provision; and, 
since a demand for taxes is a liability 
created by statute, the statute of limita- 
‘tions may be properly invoked in an action 
to recover taxes by the state, or for the 
use and benefit of the state. Board of 
County Commrs. v. Story, 26 M 517, 520, 
69 P 56. 


Where Cancellation of Tax Lien Not 
Prohibited 


Though sec. 
Sec. 40. 


81-930 declares that the 
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state land commissioner upon cancellation 
of a certificate of sale of state lands, shall 
direct the county treasurer “to cancel the 
taxes” remaining unpaid, the statute may 
be properly construed as meaning no more 
than the cancellation of the tax lien 
against the land. Christofferson v. Chou- 
teau County, 105 M 577, 583, 74 P 2d 427. 


References 


State et al. v. Board of Commissioners 
et al., 89 M 37, 59 et seq., 296 P 1; Farbo 
v. School Dist. No. 1 of Toole Co., 95 M 
531, 548, 28 P 2d 455. 


StatesG-122, 

59 C.J. States § 373. 

Power to remit, release or compromise 
tax claims. 99 ALR 1062. 


Every order, resolution or vote, in which the concurrence of 


both houses may be necessary, except on the question of adjournment, or re- 
lating solely to the transaction of the business of the two houses, shall be pre- 
sented to the governor, and before it shall take effect be approved by him, 
or, being disapproved, be repassed by two-thirds of both houses, as prescribed 


in the case of a bill. 


Statutes€—26 et seq. 

59 C.J. Statutes § 101 et seq. 

Vote necessary to pass bill over veto. 2 
ALR 1593. 

Disapproval by governor of a bill in 
part or approval with modifications. 35 
ALR 600 and 99 ALR 1277. 

Computation of time allowed for ap- 
proval or disapproval of bill by governor. 
54 ALR 339. 

Power of executive to sign bill after ad- 
journment, or during recess of legislature. 
64 ALR 1468. 


period within which bill must be presented 
to governor. 71 ALR 1363. 

Effect of failure of officers of Legis- 
lature to sign bills and required by con- 
stitutional provision. 95 ALR 278. 

At what stage does a statute or ordi- 
nance pass beyond the power of legislative 
body to reconsider or recall. 96 ALR 1309. 

Devolution, in absence of governor, of 
veto and approval powers, upon lieutenant 
governor or other officer. 136 ALR 1053. 

Failure of governor to sign bill until 
after the date at which it is to become 


Inclusion of Sunday in computation of 


Sec. 41. If any person elected to either house of the legislative assembly 
shall offer or promise to give his vote or influence in favor of or against 
any measure or proposition, pending or proposed to be introduced into the 
legislative assembly, in consideration or upon condition that any other per- 
son elected to the same legislative assembly will give, or will promise or 
assent to give, his vote or influence, in favor of or against any other meas- 
ure or proposition pending or proposed to be introduced into such legis- 
lative assembly, the person making such offer or promise shall be deemed 
guilty of solicitation of bribery. If any member of the legislative assembly 
shall give his vote or influence for or against any measure or proposition 
pending or proposed to be introduced in such legislative assembly, or offer, 
promise or assent so to do, upon condition that any other member will give, 
or will promise or assent to give his vote or influence in favor of or against 
any other measure or proposition pending or proposed to be introduced in 
such legislative assembly, or in consideration that any other member hath 
given his vote or influence for or against any other measure or proposition 
in such legislative assembly, he shall be deemed guilty of bribery; and any 
member of the legislative assembly, or person elected thereto, who shall he 
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guilty of either such offenses, shall be expelled and shall not thereafter be 
eligible to the legislative assembly, and on the conviction thereof in the 
civil courts, shall be liable to such further penalty as may be prescribed by 
law. 


Bribery@=1. 11 C.J.S. Bribery §§ 1-3. 


Sec. 42. Any person who shall directly or indirectly offer, give or promise 
any money or thing of value, testimonial, privilege or personal advantage, 
to any executive or judicial officer or member of the legislative assembly, to 
influence him in the performance of any of his official or public duties, shall 
be deemed guilty of bribery, and be punished in such manner as shall be 
provided by law. 


Sec. 43. The offense of corrupt solicitation of members of the legislative 
assembly, or of public officers of the state, or of any municipal division 
thereof, and the occupation or practice of solicitation of such members or 
officers, to influence their official action, shall be defined by law, and shall be 
punishable by fine and imprisonment. 


Sec. 44. A member who has a personal or private interest in any meas- 
ure or bill proposed or pending before the legislative assembly, shall dis- 
close the fact to the house of which he is a member, and shall not vote thereon. 


References Statutes¢-18. 


Sawyer Stores, Inc. v. Mitchell, 103 M 59 C.J. Statutes § 72 et seq. 
148, 167, 62 P 2d 342. 


Sec. 45. When vacancies, caused by death, occur in either house of the 
legislative assembly, such vacancies shall be filled by appointment by the 
board of county commissioners of the county from which such vacancy occurs. 
All vacancies occurring from any other cause shall be filled by election upon 


proclamation of the governor. 


NOTE.—Section 45 of article V is given 
as amended by act approved March 9, 
1931 (chapter 137, laws of 1931); adopted 
at the general election of November 8, 
1932; effective under governor’s proclama- 
tion December 9, 1932. 


No Judicial Determination Necessary 


Vacancy in office for any of the causes 
enumerated in the constitution or statute 
is usually regarded as occurring at the 
time of the happening of the event which 
is the cause of the vacancy, and no ju- 
dicial determination that the vacancy has 
occurred is necessary. State ex rel. Grant 
v. Eaton, 114 M 199, 210, 133 P 2d 588. 


One Ineligible to Office Not Entitled to 
Maintain Action For Salary 


The right of a public officer to com- 
pensation for the performance of duties 
imposed upon him by law does not rest 
upon contract, but is incidental to the 
right to hold office, and one who has occu- 
pied an office to which he was ineligible 
may not maintain an action for the salary 
thereof. Where a statute provides that 
a public officer shall be appointed in a 
certain way, and he is appointed in a 


different manner, he cannot recover the 
emoluments thereof as a de facto officer. 
State ex rel. Grant v. Eaton, 114 M 199, 
211, 183 P 2d 588. 


Operation and Effect 


This section provides the only means 
for filling a vacancy caused by death or 
resignation of a member of either house 
of the legislative assembly, and the gov- 
ernor has no power to fill the vacancy by 
appointment. State ex rel. Cutts v. Hart, 
56 M 571, 574, 185 P 769. 

The only exception to the rule that 
vacancies occurring in either house of the 
legislative assembly shall be filled by 
election, is when it is caused by death, 
in which event the board of county com- 
missioners shall fill the vacancy by ap- 
pointment. State ex rel. Grant v. Eaton, 
114 M 199, 209, 133 P 2d 588. 


Vacancies in Legislative 
“Caused by Death” 


Held, in an injunction proceeding to 
restrain the county clerk from filing peti- 
tions of candidates for the office of state 
senator and placing their names on the 
official ballots, that the vacancy was 


Assembly 
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properly filled by the board of county States@-46. 
commissioners of the county represented. 59: C.J. States § 54 et seq.) 9 9! 


State ex rel. Greene v. Anderson, 113 M Death or disability of one’ ‘elected to 
582, 085, 129 P 2d 874. office . before qualifying as -creating a 


References vacancy. 74 ALR 486. 
LaBorde v. McGrath, 116 M 283, 292, 
149 P 2d 9138. 
ARTICLE VI 


APPORTIONMENT AND REPRESENTATION — 


Section 1. One representative in the congress of the United. States. shall 
be elected from the state at large, the first Tuesday in October, 1889, and 
thereafter at such times and places, and in such manner as may be prescribed 
by law. When a new appointment shall be made by congress the legislative 
assembly shall divide the state into congressional districts accordingly. 


United States¢10, 11. 65 C.J. United States §12 et seq. 


Sec. 2. The legislative assembly shall provide by law for an enumera- 
tion of the inhabitants of the state in the year 1895, and every tenth year 
thereafter; and at the session next following such enumeration, and also at 
the session next following an enumeration made by the authority of the 
United States, shall revise and adjust the apportionment for representatives 
on the basis of such enumeration according to ratios to be fixed by law. 


Census€=8. it: C.J.S. Census §§ 2, 4-8. 


Sec. 3 Representative districts may te altered from time to time as: public 
convenience may require. When a representative district shall be composed 
of two or more counties, they shall be contiguous; and ‘the districts as compact 
as may be. No county shall be divided in the formation of representative dis- 
tricts.. ) 

References ‘ ; States6=27, 


State ex rel. Greene v. Anderson, 113 59 C.J. States § 48 et seq. 
M 582, 586, 129 P 2a 874. 


Sec. 4. Whenever new counties are created, each of said counties shall 
be entitled to one senator, but in no case shall a senatorial district consist 
of more than one county. | 

Operation and Effect : References ' 

The constitution recognizes the power State ex rel. Greene v. Anderson, 
of the legislature to create new counties, County Clerk, 113 M 582, 586, 129 P 2d 
‘to change those’ already established, and 874; State ex rel. Grant v. Eaton, 114 
to alter their boundaries. State ex rel. M 199, 208, 133 P 2d 588. 

Sackett v. Thomas, 25 M 226, 240, 64 P ~ 
503; State ex rel. Geiger Vv. Long, 43 M .. States@=27. 
401, 409, 117 P 104. 59 C.J. States § 49, 


Sec. 5. The senatorial districts of the state shall be constituted and num- 
bered as follows: 

The county of Beaverhead shall constitute the first district, and be en- 
titled to one senator. 

The county of Madision shall constitute the second district, and be en- 
pee Me one senator. 7 
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The county of Gallatin shall constitute the third district, and be entitled 
to one senator. 

The county of Jefferson shall constitute the fourth district, and be en- 
titled to one senator. 

The county of Deer Lodge shall constitute the fifth district, and be en- 
titled to one senator. 

The county of Missoula shall constitute the sixth district, and be entitled 
to one senator. 

The county of Lewis and Clark shall constitute the seventh district, and 
be entitled to one senator. 

The county of Choteau shall constitute the eighth district, and be en- 
titled to one senator. 

‘The county of Meagher shall constitute the ninth district; and be en- 
titled to one senator. 

The county of Silver Bow shall constitute the sete district, and = en- 
titled to one senator. 

The county of Custer shall constitute the eleventh district, and be en- 
titled to one senator. 

The county of Yellowstone. Zhalk constitute the twelfth district, and be 
entitled to one senator. 

The county of Dawson shall constitute the hited district, and be en- 
titled to one senator. | 

The county of Fergus shall constitute the fourteenth district, and be en- 
titled to one senator. 

The county of Park shall constitute the fifteenth district, and be patina 
to one senator. 

The county of Cascade shall constitute the sixteenth district, and be en- 


_ titled to one senator. 


- References — States€>27, 
State ex rel. Corry v. Cooney et al, 59: C.J. States § 44 et seq. 


- 70 M 355, 369, 225 P 1007; State ex rel. 


Greene v. Anderson, 113 M 582, 586, 129 
P 2d 874. 


Sec. 6. Until an apportionment of representatives be made in accord- 
ance with the provisions of this article, they shall be divided among the sev- 
eral counties of the state in the following manner: 


The county of Beaverhead shall have two (2). 
The county of Madison shall have.two (2). 

The county of Gallatin shall have two (2). 

The county of Jefferson shall have three (3). 
‘The county of Deer Lodge shall have seven (7)... 
The county of Missoula shall have five (5)w st 
The county of Lewis and Clark shall have eight (8): 
The county of Choteau shall have two (2). | 
The county of Meagher shall have two (2). 

The county of Silver Bow shall have ten (10). 
The county of Custer shall have two (2). 

The county of Yellowstone shall have one (1). 
The county of Fergus shall have two (2). 

‘The Oey, a Park Absa have two (2). 
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The county of Cascade shall have two (2). 

The counties of Dawson and Cascade shall have (1) jointly. 

The counties of Deer Lodge and Beaverhead shall have one (1) jointly. 

The counties of Jefferson and Gallatin shall have one (1) jointly. 
References States€27, 


State ex rel. Corry v. Cooney et al., 70 59 C.J. States § 44 et seq. 
M 355, 369, 225 P 1007. 


ARTICLE VII 
EXECUTIVE DEPARTMENT 


Section 1. The executive department shall consist of a governor, lieu- 
tenant-governor, secretary of state, attorney general, state treasurer, state auditor 
and superintendent of public instruction, each of whom shall hold his office 
for four years, or until his successor is elected and qualified, beginning on 
the first Monday of January next succeeding his election, except that the 
terms of office of those who are elected at the first election, shall begin when 
the state shall be admitted into the Union, and shall end on the first Monday 
of January, A. D. 1893. The officers of the executive department, excepting 
the lieutenant-governor, shall during their terms of office reside at the seat 
of government, where they shall keep the public records, books and papers. 
They shall perform such duties as are prescribed in this constitution and by 
the laws of the state. The state treasurer shall not be eligible to his office 


for the succeeding term. 


Applies To Residence of Temporary 
Appointee During Military Service Of 
Elected Officer 


Since under operation of ch. 47, 1. 1941, 
(77-701 to 77-708) the temporary ap- 
pointee became the attorney general for 
all purposes, during the leave of absence, 
relief from duty or suspension granted 
the duly elected officer during active 
military service, it is the temporary ap- 
pointee’s residence which under this sec- 
tion must be at the seat of government, 
and that of the temporarily supplanted 
attorney general thereafter becomes im- 
material. Gullickson v. Mitchell, 113 M 
359, 374, 126 P 2d 1106. 


Attorney General—Duties and Powers 
of 


The attorney general is required by this 
section to perform such duties as are 
prescribed in the constitution and laws of 
the state. Inasmuch, however, as there 
appear to be by the constitution no 
powers or duties specifically delegated to 
that officer whereby he is clothed with 
supervisory powers over other or inferior 
legal officers of the state, or any sub- 
ordinate government therein, or directing 
him to assist such other and inferior offi- 
cers in the performance of their duties, 
the laws must be consulted to ascertain 
what, if any, such duties are prescribed, 
and what are the extent and limitations 


of his official authority. State ex rel. 
Nolan v. District Court, 22 M 25, 27, 55 
P2916, 

The office of the attorney general, as 
it existed in England under the common 
law, was adopted as a part of the govern- 
mental machinery of this state, and in the 
absence of express restrictions, the com- 
mon-law duties of that officer attach 
themselves to the office, in so far as they 
are applicable and in harmony with our 
system of government. State ex rel. Ford 
v. Young, 54 M 401, 403, 170 P 947. 

Id. The authority of the attorney gen- 
eral conferred by the constitution, the 
statutes, and the common law, to institute 
and prosecute, in the name of the state, 
proceedings to abate, as nuisances, build- 
ings used as common brothels or bawdy- 
houses, was not abridged by the provision 
of chapter 95, laws of 1917 (94-1001 et 
seq.), under which the county attorney 
must, or any citizen of the county may, 
maintain a like action, the purpose of 
such provision being to supplement, and 
not to supersede, existing statutes. 


Auditor—Duties and Powers of 


The fact that the state auditor is a 
member of the industrial accident board 
does not render the workmen’s compen- 
sation act unconstitutional on the ground 
that he thus holds two offices, since the 
only limitation upon the legislature in 
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imposing duties upon that officer, under 
section 1 of article IV of the constitution, 
prohibits the imposition of duties apper- 
taining to the legislative or judiciary— 
not the executive—departments of gov- 
ernment. Shea v. North Butte Min. Co., 
55 M 522, 538, 179 P 499. 


The state auditor and ex-officio com- 


missioner of insurance, has general juris- 
diction, under this provision and secs. 
40-1105 and 40-1106, of matters relating 
to insurance, and has the power, under 
certain circumstances enumerated in the 
statutes, to revoke certificates of author- 
ity of insurance companies to do business 
in the state. State ex rel. Pearl Assur- 
ance Co. Limited v. Holmes, 113 M 144, 
146, 124 P 2d 700. 


Art. VII, § 4 


The word “term,” referring to the 
terms of office of governor and lieutenant- 
governor fixed at four years by this sec- 
tion of the constitution, applies to the 
office and not to the person holding it. 
State ex rel. Lamey v. Mitchell, 97 M 252, 
256 et seq., 34 P 2d 369. 


References 


Cited or applied in State ex rel. Rotwitt 
v. Hickman, 9 M 370, 374, 23 P 740; 
State ex rel. Chenoweth v. Acton, 31 M 
37, 42, 77 P 299; State ex rel. Quintin v. 
Edwards, 38 M 250, 264, 99 P 940; State 
v. State Board of Examiners, 74 M 1, 8, 
238 P 316; State ex rel. School District 
No. 29, Flathead County v. Cooney, 102 
M 521, 526, 59 P 2d 48. 


Term of Office 


This section regulates the terms of state 
executive officers. State ex rel. Jones v. 
Foster, 39 M 583, 590, 104 P 860. 


Sec. 2. The officers provided for in section 1 of this article, shall be 
elected by the qualified electors of the state at the time and place of voting 
for members of the legislative assembly, and the persons respectively, having 
the highest number of votes for the office voted for shall be elected; but if 
two or more shall have an equal and the highest number of votes for any 
one of said offices, the two houses of the legislative assembly, at its next 
regular session, shall forthwith by joint ballot, elect one of such persons for 
said office. The returns of election for the officers named in section 1 shall 
be made in such manner as may be prescribed by law, and all contested elec- 
tions of the same, other than provided for in this section, shall be determined 
as may be prescribed by law. 

References 


Cited or applied in State ex rel. Cheno- 
weth v. Acton, 31 M 37, 42, 77 P 299. 


Sec. 3. No person shall be eligible to the office of governor, leutenant- 
governor, or superintentent of public instruction, unless he shall have at- 
tained the age of thirty years at the time of his election, nor to the office of 
secretary of state, state auditor, or state treasurer, unless he shall have at- 
tained the age of twenty-five years, nor to the office of attorney general un- 
less he shall have attained the age of thirty years, and have been admitted 
to practice in the supreme court of the state, or territory of Montana, and 
be in good standing at the time of his election. In addition to the qualifica- 
tions above prescribed, each of the officers named shall be a citizen of the 
United States, and have resided within the state or territory two years next 
preceding his election. 

States@47. 


States¢—41, 42, 44. 
59 C.J. States §§ 103, 115, 129, 136. 
24 Am. Jur. 823 et seq., Governor. 


StatesC—46. 
59 C.J. States § 186 et seq. 


59 C.J. States § 175 et seq. 


Sec. 4. Until otherwise provided by law, the governor, secretary of state, 
state auditor, treasurer, attorney general and superintendent of public in- 
struction, shall quarterly, as due, during their continuance in office, receive 
for their services compensation, which is fixed as follows: 

Governor, five thousand dollars per annum ; 

Secretary of state, three thousand dollars per annum ; 
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Attorney general, three thousand dollars per annum ; 

State treasurer, three thousand dollars per annum; 

State auditor, three thousand dollars per annum ; 

Superintendent of public instruction, two thousand five hundred dollars 
per annum. : 

The lieutenant-governor shall receive the same per diem as may be pre- 
scribed by law for the speaker of the legislative assembly, to be allowed only 
during the sessions of the legislative assembly. 


The compensation enumerated shall be in full for all services by said 
officers respectively rendered in any official capacity or employment what- 
ever during their respective terms of office, and the salary of no official shall 
be increased during his term of office. No officer named in this section shall 
receive, for the performance of any official duty, any fee for his own use, 
but all fees fixed by law for the performance by any officer of any official 
duty, shall be collected in advance, and deposited with the state treasurer 
quarterly to the credit of the state. No officer mentioned in this section 
shall be eligible to, or hold any other public office, except member of the 


state board of education during his term of office. 


Operation and Effect 


This section embodies an express restric- 
tion upon the powers of the legislative as- 
sembly. Lloyd v. Silver Bow County, 11 M 
408, 413, 28 P 453. 

The language used in the first paragraph 
of this section, “shall quarterly, as due, 
during their continuance in office, receive 
for their services,” etc., appears to indi- 
eate that the officer may claim his salary 


whether he serves or not, provided he has 


title to the office. Peterson v. City of 
Butte, 44 M 401, 409, 120 P 483. 

Held, as against the. contention that in- 
duction of the attorney general into the 
military service of the United States va- 
cated the office in the sense of the pro- 
visions of art. VII, sec. 1, const., that, 
while it is doubtful that a military officer 


Sec. 5. 


holds a public office, if he does, the con- 
stitutional provisions would only serve to 
negative his right to hold the federal 
office and not to vacate that of attorney 
general. Gullickson v. Mitchell, 113 M 
359, 373, 126 P 2d 1106. 


References 


Cited or applied in State ex rel. Rotwitt 
v. Hickman, 9 M 370, 378, 23 P 740; State 


ex rel. Jackson v. Porter, 57 M 343, 188 P 


375; Poorman v. State Board of Equaliza- 
tion, 99 M 543, 45 P 2d 307. 


States¢—60, 63. 

59 C.J. States §§ 58, 249, 250. 

24 Am. Jur. 825, 826, Governor, § 4; 43 
Am, Jur. 134, Public Officers, §§ 340 et seq. 


The supreme executive power of the state shall be vested in the 


governor, who shall see that the laws are faithfully executed. 


Operation and Effect 


The power of the governor over legisla- 
tion. by, the exercise of the veto can only 


be exercised when clearly authorized by. 


specific provision of the constitution; it is 
distinctly a negative and not a creative 
legislative power. Mills v. Porter et al, 
69 M 325, 330, 222 P 428. 

The powers reposed in the governor by 
constitutional and statutory provisions to 
remove the members of a state commis- 
sion for cause are discretionary in charac- 
ter, and his action is reviewable by the 


Sec. 6. 


courts only when it appears that he acted 
without facts to move his discretion and, 
therefore, in an arbitrary and capricious 
manner. State ex rel. Matson v. O’Hern 
et al., 104 M 126, 149, 65 P 2d 619. 


References 

Cited or applied in In re McDonald, 49 
M 454, 460, 143 P 947; Herlihy v.. Dono- 
hue, 52 M 601, 609, 161 P 164. 


StatesG43. 
59 C.J. States § 131. 


The governor shall be commander-in- chief of the militia forces 


of the state, except when these forces are in the actual service of the United 
States, and shall have power to call out any part or the whole of said forces 
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to aid in the execution of the laws, to suppress insurrection or to repel in- 
vasion. 

Militia@15. 

40 C.J. Militia § 23. 

36 Am. Jur, 214-216, Military, §§ 45, 46. 


Operation and Effect 


The constitution and laws of the state 
are the charters of the governor’s powers, 
and in them he must find the authority . Power to declare martial law apart from 
for his official acts. Herlihy v. Donohue, | military occupation or operations. 24 ALR 
52 M 601, 609, 161 P 164. 1183. 


Sec. 7. The governor shall nominate, and by and with the consent of the 
senate, appoint all officers whose offices are established by this constitution, 
or which may be created by law, and whose appointment or election is not 
otherwise provided for. If during a recess of the senate a vacancy occur in 
any such office, the governor shall appoint some fit person to discharge the . 
duties thereof until the next meeting of the senate, when he shall nominate 
some person to fill such office. If the office of secretary of state, state 
auditor, state treasurer, attorney-general or superintendent of public instruction 
shall be vacated by death, resignation or otherwise, it shall be the duty of 
the governor to fill the same by appointment, and the appointee shall hold 


his afin until his successor shall be elected and qualified. 


Operation and Effect 


The power to appoint or delegate the 
appointing power is reserved to the people, 
acting through the legislature, in every in- 
stance, excepting those enumerated in the 
constitution. Bounty inspectors are not 
officers whose appointment is “otherwise 
provided for” in this section, and the leg- 
islature had the power, by the act of 
‘March 6, 1903, to delegate the selection of 
three stockgrowers in each county to ap- 
point bounty inspectors to the district 
judges. In re Terrett, 34 M 325, 333, 86 
P 266. 


There is no limit to the term of officers 
whose offices are established by the consti- 
tution or which may be created by law, ex- 
cept as provided in the various portions of 
the constitution which deal with particular 
officers. State ex rel, Quintin v. Edwards, 
38 M 250, 264, 99 P 940. 


” As soon as a vacancy occurs, the appoint- 
ing power may act, but since the constitu- 
tion does not distinguish vacancies into 
different classes on account. of the exi- 
gencies which occasion them, the term for 
which the appointment holds good is gov- 
erned by the limitations upon the appoint- 
ing power therein prescribed. State ex rel. 
Patterson v. Lentz, 50 M 3822, 336, 146 P 
962. 


Held, that, in effect, there is no differ- 
ence between the general provision of the 
constitution (this section) that the gov- 
ernor shall nominate and “by and with the 
consent of the senate” appoint all consti- 
tutional appointive officers, the provision 
authorizing the creation of the department 
of agriculture, labor and industry (sec. 1, 
art. XVIII) declaring that a commissioner 


shall be appointed by the governor “sub- 
ject to the confirmation of the senate,” 
and the provision of the act creating the 
department (sec. 3-101), and that the com- 
missioner shall “be appointed by the gov- 
ernor, by and with the consent of the sen- 
ate’; but that, if there be a difference, 
the constitution must prevail over the dec- 
laration of the legislature, and, as between 
the two constitutional provisions, the 
special (sec. 1, art. XVIII) controls the 
general one (sec. 7, art. VII). State ex 
rel. Nagle v. Stafford et al., 97 M 275, 288, 
291, 34 P 2d 372. 


Under the doctrine of ejusdem generis, 
held, that the words “or otherwise” im- 
port circumstances of the same permanent 
nature as “death” and “resignation” 
modifying the word “vacated” which it- 
self imports finality or permanency, and 
therefore do not relate to situations in 
the nature of leave of absence, suspension 
or relief from duty resulting in temporary 
vacancies, such as contemplated by ch. 47, 
]. 1941 (77-701 to 77-708) providing for 
appointments of “acting officers” during 
military service of elected incumbents and 
their restoration to office upon their. re- 
turn before expiration of their term. Gul- 
lickson v. Mitchell, 113 M 359, 364, 126 
P 2d 1106. 


References 


‘Cited in State ex rel. McGowan v. Sedg- 
wick, 46 M 187, 189, 127 P 94; State ex 
rel. Niewoehner v. Bottomly, 116 M 96, 97, 
148 P 24 545. 
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Sec. 8. The legislative assembly shall provide for a state examiner, who 
shall be appointed by the governor and confirmed by the senate. His duty 
shall be to examine the accounts of state treasurer, supreme court clerks, dis- 
trict court clerks, and all county treasurers and treasurers of such other 
public institutions as may be prescribed by law, and shall perform such other 
duties as the legislative assembly may prescribe. He shall report at least 
once a year and oftener if required to such officers as may be designated by 
the legislative assembly. His compensation shall be fixed by law. 

References 264, 99 P 940; State v. District Court et 


Cited or applied in Lloyd v. Silver Bow al., 75 M 567, 572, 244 P 489. 
County, 11 M 408, 415, 28 P 453; State 
ex rel. Quintin v. Edwards, 38 M 2850, 


States@46. 
59 C.J. States § 186 et seq. 


Sec. 9. The governor shall have the power to grant pardons, absolute 
or conditional, and to remit fines and forfeitures, and to grant commutation 
of punishments and respites after conviction and judgment for any offenses 
committed against the criminal laws of the state: provided, however, that 
before granting pardons, remitting fines and forfeitures, or commuting pun- 
ishments, the action of the governor concerning the same shall be approved 
by a board, or a majority thereof, composed of the secretary of state, attor- 
ney general and state auditor, who shall be known as the board of pardons. 
The legislative assembly shall by law prescribe the sessions of said board, 
and regulate the proceedings thereof. But no fine or forfeiture shall be 
remitted, and no commutation or pardon granted, except upon the approval 
of a majority of said board after a full hearing in open session and until 
notice of the time and place of such hearing, and of the relief sought, shall 
have been given by publication in some newspaper of general circulation 
in the county where the crime was committed, at least once a week for two 
weeks. The proceedings and decisions of the board shall be reduced to writ- 
ing, and with their reasons for their action in each case, and the dissent cf 
any member who may disagree, signed by them and filed, with all papers 
used upon the hearing, in the office of the secretary of state. The governor 
shall communicate to the legislative assembly, at each regular session, each 
case of remission of fine or forfeiture, reprieve, commutation or pardon 
granted since the last previous report, stating the name of the convict, the 
crime of which he was convicted, the sentence and its date, and the date of 
remission, commutation, pardon or reprieve, with the reasons for granting 
the same and the objections, if any, of any member of the board made thereto. 


Operation and Effect 


In the exercise of the pardoning power, 
the governor is authorized to impose con- 
ditions without restriction, so long as they 
are not illegal, immoral, or impossible of 
performance. In re Sutton, 50 M 88, 93, 
145 P 6. 

Held, on certiorari, that the power given 
the district court by section 94-7415, to 
reduce the extent of punishment fixed by 
the jury in a criminal prosecution, must 
be exercised prior to or at the time judg- 
ment is pronounced, and that therefore an 
order reducing a fine and jail sentence 
after the judgment had been in process 
of execution for a number of days was 


void as in excess of jurisdiction, and an 
encroachment upon the pardoning power 
reposed by the constitution in the gover- 
nor and the state pardoning board. State 
ex rel. Reid v. District Court, 68 M 309, 
312, 218 P 558. 


Held, that the suspended sentence law 
as construed in this case to the effect that 
the district court may order a sentence 
suspended after entry of judgment does 
not infringe the pardoning power confided 
by section 9, article VII of the constitu- 
tion, to the governor with the approval of 
the board of pardons. State ex rel. Bot- 
tomly v. District Court, 73 M 541, 546, 
237 P 525. 
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Provision in judgment of a justice of the 
peace that jail sentence would be sus- 
pended if defendant leave and remain out 
of the county is in the nature of a condi- 
tional pardon and therefore void as an 
attempted exercise of the pardoning 
powers reposed in the governor and state 


board of pardons. Ex parte Sheehan, 100° 


M 244, 255, 49 P 2d 438. 


Fines@-18; Forfeitures¢—9; Pardon¢= 
4 et seq. 

36 C.J.S. Fines § 18; 37 C.J.8. Forfei- 
tures §7; 46 C.J. Pardons § 10 et seq. 


Art. VII, §11 


39 Am. Jur. 519 et seq., Pardon, Re- 
prieve, and Amnesty. 

Power of executive to pardon one com- 
mitted for contempt. 23 ALR 524; 26 
ALR 21; 38 ALR 171; and 63 ALR 226. 

Judicial investigation of pardon by gov- 
ernor, 30 ALR 238 and 65 ALR 1471. 

Power to pardon or commute sentence 
as one which devolves upon the lieutenant 
governor during the absence or disability 
of the governor. 32 ALR 1162. 

Conditional pardon. 60 ALR 1410. 


Sec. 10. The governor may require information in writing from the 


officers of the executive department upon any subject relating to the duties 
of their respective offices, which information shall be given upon oath when- 
ever so required; he may also require information in writing, at any time, 
under oath, from all officers and managers of state institutions, upon any 
subject relating to the condition, management and expenses of their respec- 
tive offices and institutions, and may, at any time he deems it necessary, 
appoint a committee to investigate and report to him upon the condition of 
any executive office or state institution. The governor shall at the beginning 
of each session, and from time to time, by message, give to the legislative 
assembly information of the condition of the state, and shall recommend such 
measures as he shall deem expedient. He shall also send to the legislative 
assembly a statement with vouchers of the expenditures of all moneys be- 
longing to the state and paid out by him. He shall also at the beginning of 
each session present estimates of the amount of money required to be raised 
by taxation for all purposes of the state. 
Operation and Effect 


The utmost extent of the governor’s 
authority, so far as constructive legislative 
work is concerned, is to recommend such 
measures as he shall deem expedient. State 


Sec. 11. He may on extraordinary occasions convene the legislative as- 
sembly by proclamation, stating the purposes for which it is convened, but 
when so convened, it shall have no power to legislate on any subjects other 
than those specified in the proclamation, or which may be recommended by 
‘the governor, but may provide for the expenses of the session and other mat- 
ters incidental thereto. He may also by proclamation convene the senate in 
extraordinary session for the transaction of executive business. 


ex rel. Anaconda C. M. Co. v. Clancy, 30 
M 529, 535, 77 P 312. 


States¢41. 
59 C.J. States § 130 et seq. 


Extraordinary Sessions—Powers of Leg- 
islature 


When convened in extraordinary session, 
the power of the legislature is as absolute 
as when convened in regular session, ex- 
cept that it is then limited to enacting 
laws affecting those subjects only that are 
enumerated in the governor’s call, or in 
his message. In order to determine wheth- 
er legislation passed at an extraordinary 
session of the legislature is germane to the 
subject specified in the proclamation, it 
is incumbent on the court to examine the 
proclamation as a whole, giving to the 
language used its ordinary meaning, and a 


rule of liberal interpretation should be ap- 
plied, to the end that the legislation be 
operative. State ex rel. Anaconda C. M. 
Co. v. Clancy, 30 M 529, 535, 77 P 312. 


Where a proclamation of the governor 
convened the legislature in extra session, 
for the purpose of enacting general legis- 
lation by which the bias and prejudice 
of district judges should be made a dis- 
qualification of such judges to try any case 
that may come before them, as well as 
legislation making suitable provision for 
the trial of such case or cases in such 
event, and the legislature met and passed 
the act of December 10, 1903, amending 
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section 180 of the code of civil procedure 
of 1895 (93-901), so as to provide that, on 
the filing of an affidavit of prejudice 
against a district judge, he should no 
longer act, and also amending section 615 
of the same code (93-2906), so as to pro- 
vide that in such ease, if a qualified 
judge should be called to try the cause 
within thirty days after such disqualifica- 
tion, no change of venue therefor should 
be had, such legislation was germane to the 
governor’s call, as required by this section 
of the constitution. State ex rel. Ana- 
conda C. M. Co. v. Clancy, 30 M 529, 536, 
77 P 312. 

Although, for ordinary purposes, the 
legislature may convene only once in ev- 
ery two years, the governor may call it 
into extra session at other times for extra- 
ordinary purposes. State ex rel. Bennett v. 
State Board of Examiners, 40 M 59, 62, 
104 P 1055. 


If legislation passed at a special session 
of the legislature is upon a subject em- 
bodied in the governor’s proclamation, it 
does not -come within the inhibition of 
section 11 of article VII of the constitu- 
tion. Sweeney v. City of Butte, 64 M 230, 
237 et seq., 208 P 943. 


Id. Held, that chapter 11, extraordinary 
session laws of 1919, (93-2610 and 93-2611) 
providing that actions by police officers 
for the recovery of salaries must be com- 
menced within six months after the cause 
of action shall have accrued, ete., is not 
open to the objection that it did not come 
within the purview of the governor’s 
proclamation calling the session, his refer- 
ence therein to certain conditions prevail- 
ing in the “department of police” in a 
named city covering the subject of the 
legislation. 

Under the rule that a subject submitted 
to the legislative assembly by special mes- 
sage while in extraordinary session is be- 
fore it for consideration to the same ex- 
tent as if specifically mentioned in the 
governor’s proclamation calling it, held 
that chapter 9, laws of extraordinary ses- 
sion of 1921 (repealed), relating to the 
suppression of illegal traffic in intoxicating 
liquor, is not invalid as in contravention 
of section 11, article VII of the state 
constitution. State v. Dishman, 64 M 530, 
210. P 604. 


Legislation incidental or germane to the. 


subjects expressed in the governor’s proc- 
lamation calling the legislature into special 
session, must be upheld as within his call, 
and the proclamation must be liberally 
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construed, to the end that the legislation 
enacted pursuant thereto become operative. 
Pierson v. Hendricksen, et al., 98 M 244, 
248, 38 P 2d 991. 

Id. Where the governor, after calling 
the legislature into special session, by spe- 
cial message makes an additional recom- 
mendation, such message must be consid- 
ered, as regards the scope of the authority 
of the assembly, as if the matter had been 
specifically mentioned in the original eall. 

Id. Recommendation by the governor 
made in a special message to the legisla- 
ture convening in special session, that the 
assembly consider a particular bill is not 
binding upon that body, but advisory only. 

Id. Chapter 47, laws of extraordinary 
session 1933-34 (sections 75-4601 to 75- 
4606), an act to provide emergency relief 
by the creation of high school districts, 
authorizing the borrowing of money for the 
construction of buildings, etc., held not 
invalid as not authorized by the governor’s 
proclamation calling the legislature into 
special session, where by special message 
he recommended consideration of the gen- 
eral subject of consolidating school dis- 
tricts, since the effect of such consolidation 
would be the creation of new districts, with 
resultant accomplishment of the main pur- 
pose of the call: aiding in the federal 
public works program, and thus to a cer- 
tain extent reducing unemployment and re- 
lieving distress. 


Statutes Held Valid Under This Provi- 
sion 

Ch. 33, 1. ext. ses. 1933-34, amending sec. 
2235 (since repealed) R. C. M. 1935, so 
as to authorize the former owner of real. 
property held by a county under tax deed, 
to repurchase it under certain conditions, 
held constitutional, under the rules that 
courts must uphold a statute unless its 
invalidity is made manifest beyond a 
reasonable doubt, and any enactment which 
will meet the ends sought to be accomp- 
lished by the governor’s call must be 
deemed embraced within the limits of the 
subjects under consideration. Blackford 
v. Judith Basin County, 109 M 578, 587, 
98 P 2d 872. 


References 
Cited or applied in State ex rel. Boston 


.& M. Co. v. Clancy, 30 M 193, 201, 76 P 10; 


State ex rel. Bonner v. Dixon et al., 59 M 
58, 80, 195 P 841. 


' States@=32. 
59 C.J. States § 134. 


‘Sec. 12. Every bill passed by the legislative assembly shall, before it 


becomes a law, be presented to the governor. 


If he approve, he shall sign it, 


and thereupon it shall become a law; but. if he do not approve, he shall 
return it with his objections to the house in which it originated, which house 
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shall enter the objections at large upon its journal and proceed to reconsider 
the bill, If then two-thirds of the members present agree to pass the same, 
it shall be sent, together with the objections, to the other house; by which. it 
‘shall likewise be reconsidered, and if approved by two-thirds of the members 
present in that house it shall become a law notwithstanding the objections of 
the governor. In all such cases the vote of each house shall be determined 
by yeas and nays, to be entered on the journal. If any bill shall not be re- 
turned by the governor within five days (Sunday excepted) after it shall 
have been presented to him, the same shall be a law, in like manner as if he 
had signed it, unless the legislative assembly shall by their adjournment 
prevent its return, in which case it shall not become a law without the ap- 
proval of the governor. No bill shall become a law after the final adjourn- 
ment of the legislative assembly, unless approved by the governor within 
fifteen days Ret at such adjournment. In case the governor shall fail to 
approve of any bill after the final adjournment of the legislative assembly 


it shall be filed, with his objections, in the office of the secretary of state. 


Legislature Alone Cannot Enact a Law 


- The .legislature alone cannot enact a 
law; it has the power to pass bills which 
may become laws when signed by the pre- 
siding officers of both houses and when 
approved and signed by the governor, 
these officers being an indispensable part 
of the machinery, set up by the constitu- 
tion to make laws. (See art. V, sec. 27, 


const.) .Vaughn & Ragsdale Co., Ine. v.. 


State Board of Equalization, 109 M 52, 
58, 96 P 2d 420. 


Operation and Effect 


The act of 1907, page 50, (since re- 
pealed) relating to the establishment of 
‘county free high schools, provides that it 
“shall take effect and be in full force 
- from and after its’ passage and approval 
by the governor.” It was never expressly 
approved by the governor, but became a 
law pursuant to this section. The provi- 
sion of the section, that if’ any bill be 
not returned by the governor within five 
days after presentment to him,-it shall be 
a law, in like manner as if he had signed 
it, being binding upon the legislature, the 
“act in question became a law notwithstand- 
‘ing the above provision therein contained. 
Evers v. Hudson, 36 M 135, 153, 92 P 462. 
‘' A measure having been passed on the 
last: day of a legislative session, and not 
acted upon by the executive until after 
‘final adjournment, would require the gov- 
ernor’s signature to make it operative. 
State ex rel. Hay v. Hindson, 40 M 353, 
357, 106 P 362. 

Chapter 56, laws of 1917, (omitted) 
-ereating Carter county, became a law 
without the approval of the governor, pur- 
suant to this section. State ex rel: Ford 
‘v. Schofield, 53 M 502, 508, 165 P 594. 

Since. under section 12, article .VII of 
the constitution, no bill shall become a law 
after adjournment of the legislative ‘as- 


sembly unless approved by the governor, 
where, instead of approving or disapprov- 
ing a general appropriation bill as a whole, 
or approving some of the items therein and 


_disapproving others, he scaled certain items 


and approved them as scaled, which he was 
without power to do, his action was neith- 
er an approval nor a disapproval, resulting 
in no appropriations as to such items. Veto 
Case, 69 M °325, 331, 332, 222 P 428. 
Since the governor in the.approval of 
laws is a component part of the legislature 
and no bill can become a law (with certain 
exceptions) without his approval, his ap- 
proval fixes the.time when it becomes a 
law, the order in which bills are passed in 
the two houses being immaterial. State v. 
State pees of Examiners, 74 M 1, 14, 


(238 P 316. 


References 

_Cited or applied in Mutual Benefit Life 
Ins. Co. v. Winne, 20 M 20, 35, 49 P 446; 
State ex rel. Esgar:v. District Court, 56 
M 464, 470, 185 ® df. 


StatutesS=26 ¢ et seq. 
"59: C.J. Statutes § 101 et seq. 
Vote necessary to pass bill over veto. 


2 ALR 1593. 


‘ Disapproval by governor of a bill in 
part’ or approval with modifications. 35 
ALR 600 and 99: ALR 1277. . 
‘Computation of: time allowed for ap- 
pioval or disapproval of bill by governor. 


54 ALR 339. 


Inelusion of Sunday in computation of 
period within which bill must be presented 
to. governor. 71 ALR 1363. 

Effect of failure of officers of Legisla- 
ture to sign bills as required by consti- 
tutional provisions.: 95 ALR 278.. 

At what stage does a statute or ordi- 
nance pass beyond the power of legislative 
body to reconsider ¢ or ee 96 os wi 


ee LOG 
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Devolution, in absence of governor, of 
veto and approval powers, upon lieutenant 
governor or other officer. 136 ALR 1053. 


Failure of governor to sign bill until 
after the date at which it is to become 
effective. 146 ALR 693. 


Sec. 138. The governor shall have power to disapprove of any item or 
items of any bill making appropriations of money, embracing distinct items, 
and the part or parts approved shall become a law, and the item or items 
disapproved shall be void, unless enacted in the manner following: If the 
legislative assembly be in session he shall within five days transmit to the 
house in which the bill originated, a copy of the item or items thereof dis- 
approved, together with his objections thereto, and the items objected to 
shall be separately reconsidered, and each item shall then take the same 
course as is prescribed for the passage of bills over the executive veto. 

Operation and Effect 
Under section 13, article VII, of the con- 


he would be exercising creative legislative 
power and usurping the function of the 


stitution, empowering the governor “to 
disapprove of any item or items of any 
bill making appropriations of money, em- 
bracing distinct items,” he may not scale 
any particular item or items by deducting 


legislative assembly. Mills v. Porter et al., 
Veto Case, 69 M 325, 327, 332, 222 P 428. 
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a certain per cent of the amount appropri- M 58, 77, 195 P 841. 


ated by the legislature in a bill which be- 
cause of adjournment could not be returned 
to it for further action, since by so doing 


Statutes€—33. 
59 C.J. Statutes § 115. 


Sec. 14. In case of the failure to qualify, the impeachment or conviction 
of felony or infamous crime of the governor, or his death, removal from 
office, resignation, absence from the state, or inability to discharge the pow- 
ers and duties of his office, the powers, duties and emoluments of the office, 
for the residue of the term, or until the disability shall cease, shall devolve upon 


the lieutenant-governor. 
Operation and Effect 


The only instance in the constitution in 
which authority is given to one called 
upon to fill vacaney to hold for the resi- 
due of the term is in case of a vacancy in 
the office of governor, and in that in- 
stance the lieutenant-governor becomes 
governor by right of succession, and not 
of appointment. State ex rel. McGowan v. 
Sedgwick, 46 M 187, 189, 190, 127 P 94. 

There can be no vacancy in an office 
where there is a person clothed with au- 
thority to perform its duties; hence, when 
the governor resigns there is no vacancy 
in the office in the sense that there is no 
one left with power to discharge the duties 
imposed upon the governor, since, under 
this section, of the constitution, the powers, 
duties and emoluments of the office are im- 
mediately transferred to the lieutenant- 
governor, who must discharge the duties of 


Sec. 15. 


the office for the residue of the term for 
which the governor was elected; he, as 
lieutenant-governor then acts as governor. 
State ex rel. Lamey v. Mitchell, 97 M 252, 
256 et seq., 34 P 2d 369. 


StatesC42, 

59 C.J. States § 136. 

24 Am. Jur. 827, et seq., Governor, 
§§ 8-10. 


Power to pardon or commute sentence as 
one which devolves upon the lieutenant- 
governor during the absence or disability 
of the governor. 32 ALR 1162. 

Death or disability of one elected to 
office before qualifying as creating a va- 
eancy. 74 ALR 486. 

Devolution, in absence of governor, of 
veto and approval power, upon lieutenant- 
governor or other officer. 136 ALR 1053. 


The lieutenant-governor shall be president of the senate, but shall 


vote only when the senate is equally divided. In case of the absence or dis- 
qualification of the lieutenant-governor, from any cause which applies to the 
governor, or when he shall hold the office of governor, then the president pro 
tempore of the senate shall perform the duties of the lieutenant-governor until 
the vacancy is filled or the disability removed. 
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Operation and Effect 


Contention that a holding that upon the 
resignation of the governor, the lieutenant- 
governor, as such, assumes the powers and 
duties of the governor as acting governor, 
would result in his holding two offices, 
held not maintainable, since under this sec- 


Art. VIL, § 20 


of governor devolve upon him, the presi- 
dent pro tempore of the senate must per- 
form the duties of the lieutenant-governor. 
State ex rel. Lamey v. Mitchell, 97 M 252, 
258, 34 P 2d 369. 


StatesG—42, 


tion of the constitution, when the duties 


Sec. 16. In case of the failure to qualify in his office, death, resignation, 
absence from the state, impeachment, conviction of felony or infamous crime, 
or disqualification from any cause, of both the governor and the lieutenant- 
governor, the duties of the governor shall devolve upon the president pro tempore 
of the senate until such disqualification of either the governor or lieutenant- 
governor be removed, or the vacancy filled, and if the president pro tempore of 
the senate, for any of the above-named causes, shall become incapable of per- 
forming the duties of governor, the same shall devolve upon the speaker of the 
house. 

States¢—51. 


59 C.J. States § 136 


59 O.J. States §§ 137, 191 et seq. 


Sec. 17. The first legislative assembly shall provide a seal for the state, 
which shall be kept by the secretary of state and used by him officially, and 
known as the great seal of the state of Montana. 

StatesC23, 59 C.J. States § 39. 


Sec. 18. All grants and commissions shall be in the name and by the 
authority of the state of Montana, sealed with the great seal of the state, signed 
by the governor, and countersigned by the secretary of state. 

Operation and Effect 


Where the commission of the state land 
agent was signed by the governor, but the 
secretary of state refused to countersign 
it and seal it with the great seal, as re- 


enjoined upon him cannot affect the val- 
idity of the appointment, or destroy the 
efficacy of the governor’s acts. State ex 
rel. Neill v. Page, 20 M 238, 248, 50 P 719. 


quired by this section, the appointment StatesC-23. 
was legal notwithstanding such refusal on 46 C.J. Officers § 70; 50 C.J. Public 
the part of the secretary of state. The re- Lands § 648. 


fusal of the latter official to do the acts 


Sec. 19. An account shall be kept by the officers of the executive department, 
and of all public institutions of the state of all moneys received by them, several- 
ly from all sources, and for every service performed, and of all moneys disbursed 

“by them severally, and a semi-annual report thereof shall be made to the governor, 
under oath; they shall also, at least twenty days preceding each regular session 
of the legislative assembly, make full and complete reports of their official 
transactions to the governor, who shall transmit the same to the legislative 


assembly. 
States@76. 59 C.J. States §§ 118, 131, 144 et seq. 
Sec. 20. The governor, secretary of state and attorney general shall consti- 


tute a board of state prison commissioners, which board shall have such super- 
vision of all matters connected with the state prisons as may be prescribed by law. 
They shall constitute a board of examiners, with power to examine all claims 
against the state, except salaries or compensation of officers fixed by law, and 
perform such other duties as may be prescribed by law. And no claim against the 
state, except for salaries and compensation of officers fixed by law, shall be passed 
upon by the legislative assembly without first having been considered and acted 
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upon by said board. The legislative assembly may provide for the temporary 
suspension of the state treasurer by the governor, when the board of examiners 
deem such action necessary for the protection of the moneys of the state. 


Applies Only To Unliquidated Claims 


This section, declaring that the state 
board of examiners must examine all 
claims, applies only to unliquidated claims, 
and not to those the amounts of which 
have been fixed specifically by contract or 
by any department of the government 
having authority to fix them. Fitzpatrick 
v. State Board of Examiners, 105 M 234, 
242, 70 P 2d 285. 


Board of Examiners Not Authorized to 
Contract for Insurance of Highway Bridges 


Held, on appeal from a judgment en- 
joining the board of examiners from carry- 
ing out a contract for the insurance of all 
bridges in the state, which are a com- 
ponent part of the state highways and 
under the control of the state highway 
commission, the premium, $120,000, to be 
paid out of the state highway fund, that 
the board of examiners is without author- 
ity to enter into such a contract, and that, 
if such a contract is to be made it is to be 
initiated by the highway commission, 
though, under this provision and _ the 
statutes cited, any claim arising there- 
from, must be examined by the state 
board of examiners. Wheeler v. Mitchell, 
110 M 385, 387, 101 P 2d 1071. 


Claims Which Need Not Be Passed on 
by the Board of Examiners 


The compensation of members of the 
legislative assembly is fixed by the con- 
stitution, and is not a claim against the 
state which must be considered and acted 
upon by the state board of examiners. 
State ex rel. Thompson v. Kenney, 9 M 
223, 242, 23 P 733. 

Where the compensation of a state offi- 
cer is fixed by law, the claim for: his 
services and mileage cannot be passed upon 
by the state board of examiners. State ex 
rel. Bickford v. Cook, 17 M 529, 43 P 928. 

‘The board of examiners have no control 
over the funds realized from the sale of 
bonds for the erection of buildings at the 
state university, and the state treasurer is 
required to pay any warrants properly 
drawn against that fund without requiring 
action on a claim therefor by the state 
board of examiners. State v. Collins, 21 
M 448, 53 P 1114. 

The funds and income derived from the 
grant by act of congress of certain lands 
for the state agricultural college are trust 
funds, disbursed through the agency of the 
state, and are not subject to the provisions 
of this section relative to the auditing of 
claims by the state board of examiners. 
State ex rel. Koch v. Barret, 26 M 62, 68, 
66 P 504. 


Operation and Effect 


This section, empowering the governor, 
secretary of state, and attorney general a 
board of examiners, cannot be regarded as 
one of the exceptions contemplated by the 
constitution, in providing against the in- 
vasion of one department of government 
by another, so as to allow this board to 
interfere with the supreme court in regard 
to the appointment, etc., of a stenographer 
for the court. State ex rel. Schneider v. 
Cunningham, 39 M 165, 167, 101 P 962. 


Id. This section applies to unliquidated 
claims, and not to those the amounts of 
which have been fixed specifically by con- 
tract or by any department of the state 
government having authority to fix them. 


Scope of Powers of Board of Exam- 
iners 

After the state board of examiners has 
examined, adjusted and approved a claim 
against the state its functions are ended 
and it is without power to determine the 
legal question of title to the warrant 
issued thereupon in a dispute between con- 
flicting claimants thereto. Porter v. Hart- 
ley et.al., 67 M 244, 251, 216 P 344. 


When the state board of examiners has 
exercised the powers conferred upon it by 
the constitution and state statutes, its 
functions are ended; and where the legis- 
lature has made an appropriation which in 
its judgment it ‘deems necessary for the 
support and maintenance of a state institu- 
tion for any fiscal year and in doing so 
has kept within constitutional restrictions, 
the board is without power arbitrarily to 


-reduce the amount so appropriated, since 


such a course would constitute a usurpation 
of legislative function by. the executive 
department of the state government. State 
ex rel. Jones v. Erickson, 75 M 429, 457, 
244 P 287. 

House bill No. 398, laws of 1925, page 
416, referring the matter of the claim 
against the state for personal injuries sus- 
tained through the negligence of its agent 
to the state board of examiners, for ad- 
justment, held not to transgress the pro- 
vision of section 20, article VII of the con- 
stitution, that no.claim against the state 
shall be passed upon by the legislative 
assembly unless first considered by said 
board. Mills v. Stewart, 76 M 429, 437, 
247 P 332. 

While the public service commission 
may, under the provision of chapter 109, 
laws of 1927 (60-201 to 60-222), authorize 
the expenditures of moneys from . the 
state gasoline inspection fund, the right to 
direct payment of claims against it rests 


170 


CONSTITUTION OF MONTANA 


with the state board of examiners, which 
may order payment without the approval 
of the commission or over its protest. State 
v. Brannon et al., 86 M 200, 217, 283 P 202. 
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ARTICLE VIII 


JUDICIAL DEPARTMENTS 


Section 1. 


The judicial power of the state shall be vested in the senate 


sitting as a court of impeachment, in a supreme court, district courts, justices 
of the peace, and such other inferior courts as the legislative assembly may estab- 


lish in any incorporated city or town. 


Distinction Between Court and Judge 


There is a well-defined distinction be- 
tween a particular district court and the 
judges of that court, but the authority of 
the justice of the peace and of the jus- 
tice of the peace court, so far as judicial 
matters are concerned, is identical. State 
ex rel. Grissom v. Justice Court, 31 M 258, 
261, 78 P 498. 


District Courts 


The district courts of this state are dis- 
tinct entities, and the transfer of a cause 
from one district to another would amount 
to a change of venue. State ex rel. Boston 
& M. Co. v. Clancy, 30 M 193, 199, 76 P 10. 


“Judicial Officers” 


A state senator is a member of the leg- 
islative department, though the senate, 
when sitting as a court of impeachment, 
is a court exercising judicial functions, 
with power to judge the law and the evi- 
dence, and the term “judicial officers,” 
as used in chapter 113, laws of 1909 
(omitted), requiring nominations for judi- 
cial offices to be made by petition only, as 
provided by section 23-804, does not include 

-a senator, the term “judicial officers” being 

limited to judges of the supreme and dis- 
trict courts, justices of the peace, and 
judges of other inferior courts. State ex 
rel. Haviland v. Beadle, 42 M 174, 179, 111 
P 720. 


“Judicial Power” 


“Judicial power,” within the meaning 
of this section, is the power of a court 
to decide and pronounce a judgment and 
carry it into effect between persons and 
parties who bring a case before it for de- 
cision, Shea v. North-Butte Min. Co., 55 
M 522, 537, 179 P 499. 


Operation and Effect 


The act of March 6, 1891, conferring on 
clerks of the district courts the power in 


vacation to grant letters of guardianship, 
where no protests or objections are filed 
thereto, cannot be construed to clothe the 
clerk of a district court with authority to 
hear evidence and adjudicate a person 
mentally incompetent to care for himself 
or to manage his property, as such author- 
ity would involve the exercise of judicial 
power, which, under the constitution and 
law of the state, is vested in the judge of 
the district court. In re Kane’s Estate, 
12 M 197, 203, 29 P 424, 

The statutes (sees. 4024 R. C. M. 1921 
(since repealed) and 89-1715), curing de- 
fects in the creation of irrigation districts, 
held not open to constitutional objections 
based on the provisions of section 13, arti- 
cle XV, section 27, article III, section 23, 
article V, and section 1, article VIII, of 
the state constitution, or the fourteenth 
amendment to the constitution of the 
United States. State v. Board of County 
Commrs., 86 M 595, 285 P 932. 
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SUPREME COURT 


Sec. 2. 


The supreme court, except as otherwise provided in this constitu- 


tion, shall have appellate jurisdiction only, which shall be co-extensive with 
the state, and shall have a general supervisory control over all inferior courts, 
under such regulations and limitations as may be prescribed by law. 


Appellate Jurisdiction Only 


Except as otherwise provided in the con- 
stitution, the supreme court has appellate 
jurisdiction only. State ex rel. Scharnikow 
v. Hogan, 24 M 379, 381, 62 P 493. 


The supreme court is without power, 
either inherent or constitutionally con- 
ferred, to allow temporary alimony or suit 
money pending an appeal in a divorce case. 
After an appeal is taken the action is still 
in the district court, the primary forum. 
The allowance of suit money or temporary 
alimony is not within the original jurisdic- 
tion of the supreme court, nor is it neces- 
sary or proper to the complete exercise of 
its appellate jurisdiction. Bordeaux v. 
Bordeaux, 26 M 533, 535, 69 P 103. See 
Finlen. vy. Heinze,,.27. M. 107, 118, 69 .P 
829, 70 P 517; Bordeaux v. Bordeaux, 29 
M 478, 482, 75 P 359. 


Contempt proceedings are not, within 
the meaning of the constitution, cases at 
law or in equity which, in the absence of 
legislative action authorizing it, may be re- 
viewed by appeal. State ex rel. Sutton v. 
District Court, 27 M 128, 130, 69 P 988. 


The ordinary appellate power of the 
supreme court is limited to a review of 
the decision of the lower court, and a 
judgment affirming, modifying, or revers- 
ing such decision, with the strictly ancil- 
lary power to issue, hear, and determine 
such original and remedial writs as may be 
necessary or proper to the complete exer- 
cise of this appellate jurisdiction. In re 
Weston, 28 M 207, 213, 72 P 512. 


The appellate jurisdiction granted the 
supreme court in this section is properly 
invoked by appeal only, or perhaps by 
writ of error, and is confined in its exer- 
cise to a review of cases which have been 
decided by the district courts. State ex 
rel. City of Helena v. Helena W. W. Co., 
43 M 169, 173, 115 P 200. 


By reason of this section, the legislature 
is without authority to provide that a 
cause appealed to the supreme court under 
the provisions of 92-836, shall be tried 
anew upon the record made in the district 
court and before the industrial accident 
board. Willis v. Pilot Butte Min. Co., 58 
M 26, 34, 190 P 124, 


Except as otherwise provided in the con- 
stitution, the supreme court has appellate 
jurisdiction only, which extends to griev- 
ances in esse and not fancied grievances in 
posse, State v. District Court et al., 90 M 
213, 223, 300 P 544. 


Effect of Motion to Quash; Contempt 
Proceeding 


Where on writ of supervisory control 
the supreme court orders the lower court 
to certify all the records, including the 
evidence to it, and relator makes the as- 
sertion that there was no evidence showing 
that he was guilty of contempt, the motion 
to quash, in effect a demurrer, admits such 
assertion, and failure to produce the evi- 
dence warrants the presumption that there 
was no evidence to support the finding of 
guilt. State ex rel. Floch v. District Court, 
107 M 185, 194, 81 P 2d 692. 


Emergency; Inability to Furnish Bond 


Generally speaking, the extraordinary 
remedy by writ of supervisory control is 
not available unless an emergency exists 
warranting immediate action under the 
writ; otherwise the remedy by appeal, if 
there be one, is deemed to be adequate; 
in the instant case, inability to post bond 
required by sec. 93-8005, to stay execution 
of a judgment rendered contrary to an 
agreed statement of facts, from which 
requirement there is no relief other than 
Waiver, presented such an emergency. 
State ex rel. Nelson v. District Court, 107 
M 167, 171, 81 P 2d 699. 


Moot Questions 


In the exercise of its supervisory con- 
trol powers the supreme court will deal 
only with such orders and acts of the dis- 
trict court as are presently in foree—not 
with moot questions, hence, where relator 
asks review of an order revoking his let- 
ters of administration after a new adminis- 
trator has been selected by agreement of 
interested parties; or the appointment of 
an attorney who has since died; or an order 
expunging alleged scurilous and defam- 
atory matter from an affidavit, after all 
matters to which the affidavit related 
were in the meantime disposed of; dis- 
missal of relator’s application is war- 
ranted. State ex rel. Gaspar v. District 
Court, 114 M 216, 219, 133 P 2d 767. 


Operation and Effect in General 


The grant of appellate jurisdiction to 
the supreme court implies all the instru- 
mentalities necessary to make it effective. 
The provision of this section, that the 
supreme court “shall have a general su- 
pervisory control over all inferior courts,” 
is a distinct and separate grant of juris- 
diction, independent of any other power 
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granted. State ex rel. Whiteside v. District 
Court, 24 M 539, 558, 63 P 395. See State 
ex rel. Shores v. District Court, 27 M 349, 
Sos, 1) Ff Log, 

Under this section and sections 3 and 
15 of this article, the supreme court has 
jurisdiction to entertain appeals or writs 


of error only when the statutory require-. 


ments have been complied with. Feather- 
man v. Granite County, 28 M 462, 463, 72 
P 972, 

The purpose of the body that formulated 
the state constitution was to establish a 
court exclusively one of review, with all 
the auxiliary powers necessary to the ex- 
ercise of this jurisdiction, except in so far 
as it expressly declared otherwise. State 
ex rel. City of Helena v. Helena W. W. 
Co., 43 M 169, 172, 115 P 200. 


Prayer for Any Other Appropriate 
Relief 


Where a petition for a writ of super- 
visory control (a writ which lies only 
where the lower tribunal has committed 
error within jurisdiction) also prays for 
any other appropriate relief and it appears 
that the court has acted without or in 
excess of jurisdiction, the supreme court 
will treat the petition as one for a writ of 
prohibition. State ex rel. Stewart v. Dis- 
trict Court, 103 M 487, 497, 63 P 2d 141. 


Regulations and Limitations Prescribed 
by Law 


Under the last clause of this section, the 
legislature cannot decrease the power 
granted to the supreme court, but has 
power to provide the mode of procedure to 
be employed, by which, and the limitation 
as to time within which the power granted 
should be exercised. State ex rel. White- 
side v. District Court, 24 M 539, 563, 63 
P 395. 

The words “limitations” and “regula- 
tions,” as used in this section, mean re- 
strictions of power and rules of conduct 
or proceeding. The legislature has no 
power to regulate the physical form of the 
pleadings and instruments to be filed with 
the supreme court, and the acts, approved 
March 9, 1901, providing that transcripts 
on appeal may be printed or typewritten, 
at the election of appellant, is invalid. 
Jordan v. Andrus, 26 M 37, 39, 66 P 502. 

The power of limitation given the legis- 
lature does not extend to the right of 
appeal from final judgments, or to the 
power of the court on such appeals, but 
merely to the time when and within which 
appeals may be taken, to matters of pro- 
cedure, and to the extent of relief to 
be granted on appeals from interlocutory 
orders. Finlen v. Heinze, 27 M 107, 113, 
69 P 829, 70 P 517. 

Under the provision of this section con- 
ferring appellate jurisdiction on the su- 
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preme court “under such regulations as 
may be prescribed by law,” if the legisla- 
ture fails to provide the necessary appel- 
late procedure, the court may adopt rules 
for itself in the place thereof. Finlen v. 
Heinze, 27 M 107, 114, 69 P 829, 70 P 
517. 

The regulations which “may be pre- 
scribed by law,” mentioned in this section, 
refer to statutes adopted or to be enacted, 
providing the methods by which appeals 
and proceedings upon writs of error may 
be perfected. Featherman v. Granite Coun- 
ty, 28 M 462, 463, 72 P 972. 

While, under the provisions of this sec- 
tion and section 15 of this article, all the 
decisions of district courts are subject to 
review by the supreme court by some ap- 
propriate procedure, causes may be re- 
moved to it by appeal only under the limi- 
tations and regulations prescribed by sta- 
tute. Pierson v. Daly, 49 M 478, 480, 143 
P 957. 


Supervisory Control—Limit of Time for 
Application for Writ of 


In the absence of provision of law Jimit- 
ing or fixing the time within which the 
remedy by writ of supervisory control must 
be invoked, the application should be held 
timely as against the objection of laches, 
if made within a reasonable time after 
the action taken by the trial court sought 
to be reviewed; the question whether the 
time was reasonable depending upon the 
facts and circumstances of the particular 
ease. State ex rel. Thelen v. District Court, 
93 M 149, 156, 17 P 2d 57. 


Supervisory Control—Scope 


The fact that the constitution gives the 
supreme court supervisory control over in- 
ferior courts does not authorize it to grant 
a writ of prohibition, prohibiting a district 
court from appointing a receiver of a cor- 
poration merely to avert probable injury to 
the applicants for the writ. State ex rel. 
Boston & M. C. C. & 8. M. Co. v. District 
Court, 22 M 220, 240, 56 P 219. 

It seems that the supervisory powers of 
the supreme court cannot be rendered of 
no avail by the failure of the legislature 
to act, and that said court may, in the 
absence of legislation, establish rules for 
the exercise of its appellate and supervi- 
sory jurisdiction. State ex rel. Whiteside 
v. District Court, 24 M 539, 563, 63 P 395. 

One of the functions of the supervisory 
power of the supreme court is to control 
the course of litigation in the inferior 
courts, where those courts are proceeding 
within their jurisdiction, but by a mistake 
of law, or wilful disregard of it, are doing 
a gross injustice, and there is no appeal, 
or the remedy by appeal is inadequate. 
State ex rel. Whiteside v. District Court, 
24 M 539, 563, 63 P 395; State ex rel. 
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Shores v. District Court, 27 M 349, 352, 
71.P 159. 

The proper instrument by which the su- 
preme court exercises its power of supervi- 
sory control over inferior courts is the 
“supervisory writ,” which must be framed 
when the case properly arises. State ex rel. 
Whiteside v. District Court, 24 M 539, 565, 
63 P 395. 

A writ of supervisory control will not 
be granted to command a district court to 
sustain a motion for judgment on the 
pleadings, since the party has a remedy 
if he should finally be defeated in the 
action. State ex rel. Moore vy. District 
Court, 25 M 31, 32, 63 P 686. 

The power of. supervisory control is a 
distinct power, and may be exercised to 
control the discretion of an inferior court 
in making an order from which no appeal 
would lie, and for which the writs apper- 
taining to the appellate jurisdiction furnish 
no remedy. State ex rel. Anaconda C. M. 
Co. v. District Court, 25 M 504, 522, 65 P 
1020. 

Where defendant sued relators, alleging 
that.they were removing ore from certain 
premises the right to which was in defend- 
ant, but the evidence showed that the 
prima facie right was in relators, an order 
granting defendant and his employees the 
right to enter and inspect all of relators’ 
surrounding mines for the period of forty 
days for the purpose of obtaining evi- 
dence, being an order not appealable nor 
subject to control by any of the specified 
writs within the jurisdiction of the su- 
preme court, it was a proper case for the 
supreme court to exercise the power of 
supervisory control over the inferior court 
conferred by this section. State ex. rel. 
Anaconda C. M. Co. v. District Court, 25 
M 504, 521, 65 P 1020. See State ex rel. 
Shores v. District. Court, 27 M 339, 353, 
71.P 159, 

If section 93-9814, providing that the 
judgment in a case of contempt is final and 
conclusive, and there is no appeal, but the 
action of a district court can be reviewed 
on a writ of certiorari by the supreme 
court, is intended to preclude the supreme 
court from reviewing except by certiorari, 
a judgment of contempt, it violates the 
provision of this section giving the supreme 
court a general supervisory control over all 
inferior.courts, under such regulations and 
limitations as may be prescribed by sta- 
tute; a writ of supervisory control being 
the only means by which the question 
whether there is evidence to support a 
judgment of contempt can be determined. 
State ex rel. Sutton v. District Court, 27 
M 128, 130, 69 P 988. 

The power of supervisory control is 
lodged in the supreme court sitting as an 
‘organized judicial body, and such power 
operates only upon inferior courts; it can- 
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not extend to or affect any other body or 
any individual or individuals. In re Wes- 
ton, 28 M 207, 215, 72 P 512. 

The supervisory power of the supreme 
court granted by this section was designed 
to control summarily the course of litiga- 
tion in the inferior courts and prevent in- 
justice being done through a mistake of 
law or a wilful disregard of it, where 
there is no appeal from the erroneous ac- 
tion, or where, there being an appeal, the 
relief obtained thereby would be inade- 
quate. State ex rel. City of Helena v. 
Helena W. W. Co., 43 M 169, 173, 115 P 
200. 

The writ of supervisory control runs to 
inferior courts, not litigants or private in- 
dividuals; therefore an answer by a party 
to the action of which the petition for 
the writ arises, in addition to the return 
made by the respondent court, has no 
place in the proceeding. State v. District 
Court, 83 M 511, 520, 273 P 638. 

Under constitutional provision (art. 
VIII, sec. 2), the supreme court has juris- 
diction to issue its supervisory writ to 
prevent a failure of justice where the dis- 
trict court, while acting within jurisdic- 
tion, has committed manifest error and 
gross injustice is threatened by reason of 
action so arbitrary, unlawful and in dis- 
regard of the rights of a litigant as to be 


tyrannical, and no other adequate remedy 


is available to relator. State v. District 
Court et al., 85 M 215, 278 P 122. 

Id. To bring a case within the super- 
visory power of the supreme court under 
the preceding rule, it is not necessary that 
the relator show actual ill will or malice 
on the part of the court toward him in 
order to establish the order or judgment 
complained of as tyrannical, but if there 
is no substantial evidence found in the 
record to support either, the conclusion 
that the action was tyrannical and that, 
therefore, the court should exercise its 
power to correct the manifest injustice, 
follows. 103 

The writ of supervisory control lies to 


prevent a failure of justice through arbi- 


trary and unlawful action by the district 
court when there is no right of appeal or 
other adequate remedy, and the case is 
exigent.’ State ex rel. Thelen v. District 
Court, 93 M 149, 156, 17 P 2d 57; State 
ex rel. Finley v. District.Court, 99 M 200, 
43 P 2d 682. 

The “supervisory writ’ evolved by the 
supreme court as a necessary consequence 
of this constitutional provision and section 
93-1106, is employed to correct error with- 
in jurisdiction, independent of either the 
appellate or original jurisdiction declared 
in article VIII and is not to be confused 
with the original writs therein authorized. 
State ex rel. Regis v. District Court et al., 
102 M 74, 77, 55 P 2d 1295. 
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Id. Neither the constitution nor code 
restricts the right of the supreme court 
to issue the writ of supervisory control; it 
is in the nature of a summary appeal—a 
short cut—to control the course of litiga- 
tion in the trial court when necessary to 
prevent a miscarriage of justice, and may 


be employed to prevent extended and need- — 


less litigation. 

Id. While, ordinarily, the writ will not 
be issued when the right of appeal exists, 
as it is to be used sparingly, the fact that 
an appeal is available is not conclusive 
against the writ. (Writ denied on other 
grounds.) 

A writ of supervisory control would not 
be issued to prevent trial court from con- 
tinuing its hearing of quiet title action in 
which court allegedly made erroneous 
ruling on defendants’ motion to. strike 
where it did not appear that any injustice 
to defendants could not be corrected by 
an appeal from the final judgment. State 
ex rel. Barron v. District Court, _._. M 
174 P 2d 809, 813. 

Supervisory control by supreme court 
over litigation in trial court is an extra- 
ordinary remedy to be exercised only in 
extraordinary circumstances, and to justify 
such control an emergency must be shown 
to exist; or it must be shown. that a gross 
injustice would result from a denial, and 
absence of other relief must be shown and 
mere inconvenience to a party, or delay 
in final disposition of a cause is insufficient. 
State ex rel. O'Sullivan v. District Court, 
roe ty tie tod ode UGS, 

Plaintiff was in position to apply to the 
supreme court for a writ of supervisory 
- control to review the action of district 
court in simply denying a divorce on the 
ground that. plaintiff had not resided in 
the state for one year, and leaving the 
action pending without a final judgment 
from which he could appeal, under sec. 
93-8004. State ex rel. Duckworth v. Dis- 
trict Court, 107 M 97, 100, 80 P 2d 367. 

The writ of supervisory control lies to 
review an act of the district court made 
within ‘jurisdiction but which is so arbi- 
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trary, unlawful or unjust as to be tyran- 
nical, and when there is no other plain, 
speedy or adequate remedy at law, such 
as appeal, or when the remedy by appeal 
is inadequate; it is in the nature of a 
summary appeal seldom to be used and 
not to be used as a convenient short route 
for consideration over other causes equally 
entitled thereto, for determination of mat- 
ters occurring in course of a trial which 
should be passed upon as a whole and not 
by piecemeal. State ex rel. Hall v. Dis- 
trict Court, 109 M 228, 231, 95 P 2d 438. 


Supervisory Control—Where Writ. Does 
Not Lie 

While an exigency may arise in the 
course of a proceeding which will justify 
the exercise of this extraordinary power 
to correct a manifest wrong resulting 
from an erroneous ruling upon an inter- 
mediate question arising in the course of 
litigation, the writ does not lie to re- 
view every alleged erroneous ruling upon 
intermediate questions arising during the 
course of litigation and which may proper- 
ly be reviewed on appeal from the final 
judgment. State ex rel. Haynes v. District 
Court, 105 M 89, 92, 70 P 2d 440. 
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The appellate jurisdiction of the supreme court shall extend to 


all cases at law and in equity, subject, however, to such limitations and regu- 
lations as may be prescribed by law. Said court shall have power in its dis- 
cretion to issue and to hear and determine writs of habeas corpus, mandamus, 
quo-warranto, certiorari, prohibition and injunction, and such other original and 
remedial writs as may be necessary or proper to the complete exercise of its 
appellate jurisdiction. When a jury is required in the supreme court to determine 
an issue of fact, said court shall have power to summon such jury in such manner 
as may be provided by law. Hach of the justices of the supreme court shall have 
power to issue writs of habeas corpus to any part of the state, upon petition by or 
on behalf of any person held in actual custody, and may make such writs return- 
able before himself, or the supreme court, or before any district court of the state, 
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or any judge thereof; and such writs may be heard and determined by the justice 
or court, or judge, before whom they are made returnable. Hach of the justices 
of the supreme court may also issue and hear and determine writs of certiorari in 
proceedings for contempt in the district court, and such other writs as he may be 


authorized by law to issue. 


After Original Jurisdiction Taken, At- 
tack On Ground of Laches Too Late 


After supreme court issues order to 
show cause on application for writ of 
injunction, intervenor may not object to 
its taking jurisdiction on ground applicant 
had ample time to obtain relief in district 
court. Ford v. Mitchell, 103 M 99, 111, 
61 P 2d 815. 


Laws Violating This Provision 


Chapter 149, sec. 6, laws of 1935, omit- 
ted, (authorizing the payment of delin- 
quent taxes in installments) and declaring 
the act should not be construed as a 
release or postponement of taxes, and 
prescribing the manner of its construction, 
violates this provision making it the 
exclusive province of the courts to con- 
strue and interpret legislative acts, etc. 
State ex rel. DuFresne v. Leslie, 100 M 
449, 454, 50 P 2d 959. 


Limitations and Regulations as May Be 
Prescribed by Law 


The power of limitation given to the 
legislature by this section does not author- 
ize it to limit absolutely the appellate 
jurisdiction of the supreme court, to the 
extent of cutting off all right of appeal, 
but merely enables the legislature to enact 
reasonable regulations as to the time in 
which and the mode by which an appeal 
is to be taken. Finlen v. Heinze, 27 M 
107,%126, 69 P..829, 70 PSL. 

The appellate jurisdiction of the su- 
preme,court may be exercised only under 
limitations and regulations prescribed by 
law touching the time within which, and 
the mode by which, appeals may be taken. 
Cornell v. Mathews, 28 M 457, 459, 72 
P) 975. 

The limitations which “may be pre- 
scribed by law,” mentioned in this section, 
refer to statutes in existence at the time 
of the adoption of the constitution, and 
adopted by the schedule which is a part 
thereof, or statutes thereafter to be 
passed, specifying under what limitations 
appeals may be taken. The regulations 
which “may be prescribed by law,” men- 
tioned in this section and sections 2 and 
15 of this article, also refer to statutes 
adopted or to be enacted, providing the 
methods by which appeals and proceed- 
ings upon writs of error may be perfected. 
Featherman v. Granite County, 28 M 462, 
463, 72 P 972. 

In pursuance of the grant of appellate 
jurisdiction to the supreme court, and as 


furnishing methods for the exercise of the 
jurisdiction granted, the legislature has 
enacted statutes providing how appeals 
may be taken, determining of what the 
record on such appeal shall consist, and 
how such records shall be certified to that 
court. Substantial compliance with these 
provisions is necessary to give the su- 
preme court the right to exercise the 
jurisdiction granted. Emerson v. McNair, 
28 M 578, 579, 73 P 121. 


In the absence of constitutional restric- 
tion, the legislature may grant or take 
away the right of appeal, and if it grants 
it, it may prescribe such restrictions and 
limitations as it may see fit to impose, 
and having prescribed that an appeal 
from a final judgment must be taken 
within six months after entry thereof 
(sec. 93-8004), the supreme court does 
not acquire jurisdiction of such an appeal 
unless taken within that time. Kline v. 
Murray et al., 79 M 530, 535, 257 P 465. 


Phrase “Necessary or Proper to Com- 
plete Exercise” 


Held, that supreme court has original 
jurisdiction in quo warranto proceeding 
by attorney general to oust state senator 
appointed during his term to “civil office 
under the state” (const. art. V, sec. 7), 
the exercise of such jurisdiction not being 
limited to issuance of writs “necessary or 
proper to the complete exercise” of the 
court’s appellate jurisdiction under this 
provision. State ex rel. Nagle v. Kelsey, 
102 M 8, 10, 55 P 2d 685. 


Power to Punish for Contempt 


The framers of the constitution recog- 
nized, without limiting, the power of the 
courts to punish for contempt; but they 
understood the law of contempt to be a 
law of necessity, and its exercise in any 
given instance to be measured and re- 
stricted by the necessity which calls it 
into existence. State ex rel. Metcalf v. 
District Court, 52 M 46, 53, 155 P 278. 


“Review of J udgment in Contempt 


The only way in which one adjudged 
guilty of contempt may have the pro- 
ceedings reviewed by the supreme court, 
under section 3, article VIII of the con- 
stitution, is by invoking the writ of 
review, or, in a proper case, the writ of 
supervisory control. Ex parte Burns, 83 
M 200, 208, 271 P 439. 
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Scope of Power to Issue Writs in Gen- 
eral 


The provision of this section, author- 
izing the supreme court in its discretion 
to issue and to hear and determine the 
writs therein specified, is a grant of power 
without limitation or qualification, author- 


izing such court to issue these writs for - 


whatever purposes they are_ suitable. 
State ex rel. Whiteside v. District Court, 
24 M 539, 562, 63 P 395. 

No appeal lies from a refusal of a 
district judge to grant a certificate of 
probable cause in a criminal case, but a 
justice of the supreme court can issue 
such certificate upon such refusal. State 
v. Broadbent, 27 M 63, 65, 69 P 323. 

Under this section, the authority to 
preserve the subject of litigation pending 
an appeal to the supreme court is exclu- 
sively vested in such court from the mo- 
ment the trial court has entered its final 
judgment therein, and the trial court has 
no power whatever to issue an injunction 
in aid of the appeal. Finlen v. Heinze, 
27 M 107, 122, 69 P 829, 70 P 517. 

Even if a stay, in a case where a writ 
of mandate is issued by the district court 
to compel the transfer of a cause from a 
police to a justice of the peace court, is 
not provided for in the code of civil pro- 
cedure, still the supreme court has power, 
under this section, to issue a supersedeas, 
or any other appropriate writ, to effect- 
uate its appellate jurisdiction, and thus 
to insure the aggrieved party an appeal 
which might otherwise be of no value. 
State ex rel. Brass v. Horn, 36 M 418, 
421, 93 P 351. 

The different justices are clothed with 
power to issue, hear, and determine writs 
of habeas corpus, and also writs of cer- 
tiorari to review proceedings for contempt 
in the district courts; but these powers 
are conferred upon the justices individ- 
ually. State ex rel. City of Helena v. 
Helena W. W. Co., 43 M 169, 172, 115 
P 200. 


; Supervisory Control—Scope of Power 


The supreme court has no authority, 
by virtue of its supervisory control, to 
vacate under a writ of certiorari an order 
of the district court discharging a pris- 
oner in habeas corpus proceedings, since 
the supervisory control constitutes a 
grant of power independent of the court’s 
appellate jurisdiction or power to issue 
original writs, and cannot be exercised 
under any original writ specified in this 
section. State ex rel. Whiteside v. District 
Court, 24 M 539, 558, 63 P 395. 


When Supreme Court Will Take Orig- 
inal Jurisdiction 

Supreme court may assume original 
jurisdiction and issue a writ of injunction 
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under section 8, article VIII, although 
private rights may be involved as well 
as those of the public. In protecting the 
public rights, private rights may inci- 
dentally be protected and enforced. Yet 
the rights of the public—that is, of the 
state—must be the paramount and moving 
consideration. Sawyer Stores, Inc. v. 
Mitchell et al., 103 M 148, 176, 62 P 2d 
342, 

Where time will not permit of trial 
of a proceeding in mandamus in the 
district court and final disposition of 
the cause on appeal and there are no 
disputed facts, the supreme court will 
take original jurisdiction when neces- 
sary and proper to the complete exercise 
of its appellate jurisdiction, under this 
constitutional provision and under rule 
IV, see. 1 of its rules. State ex rel. 
Palagi v. Regan, 113 M 343, 346, 126 P 
2d 818. 

Where the importance and urgency of 
the questions presented (in a proceeding 
under the declaratory judgment act) are 
apparent, the supreme court may accept 
original jurisdiction as necessary and 
proper to the complete exercise of its 
appellate jurisdiction, under this consti- 
tutional provision, and rule IV, sec. 1 
of the rules of the court. Gullickson v. 
Mitchell, 113 M 359, 364, 126 P 2d 1106. 


The supreme court may under this pro- 
vision and rule IV, subdiv. -1, rules of 
supreme court, accept original jurisdic- 
tion of a cause (injunction in a matter 
pertaining to a general election) as neces- 
sary and proper to the complete exercise 
of its appellate jurisdiction, where it 
would have been impossible, under the 
ordinary procedure, to litigate the matter 
in the district court and thereafter to 
bring it up by appeal in time to obtain 
a. final decision before the election. State 
ex rel. Greene v. Anderson, 113 M 582, 
584, 129 P 2d 874. 


Writ of Certiorari 


This section cannot be construed to re- 
strict the supreme court to the use of a 
writ of certiorari in the exercise of its 
appellate jurisdiction only, as the clause 
‘necessary and proper to complete exer- 
cise of its appellate jurisdiction” relates 
to “such other original and remedial 
writs,” and not to the writs specifically 
named therein. In re MacKnight, 11 M 
126, 132, 27. P 336. 

The framers of the constitution, in re- 
ferring to the writ of certiorari, contem- 
plated that proceeding as defined in our 
jurisprudence, as to its office and the 
conditions under which it may be invoked. 
In re MacKnight, 11 M 126, 132, 27 P 336; 
In re Finkelstein, 13 M 425, 427, 34 P 847. 

The scope of the writ of certiorari is 
not enlarged by this section so as to per- 
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mit a review by the supreme court of an 
order of the district court for the payment 
of alimony where imprisonment for con- 
tempt is involved, notwithstanding the re- 
lator had a remedy by appeal from such 
an order. In re Finkelstein, 13 M 425, 
427, 34 P 847. 

The only method by which a convicted 
contemnor may submit a record of con- 
viction to the appellate court for review 
is by invoking the writ of certiorari, or, 
in proper cases, under the general super- 
visory power vested in the supreme court. 
State ex rel. Rankin v. District Court, 58 
M" 2765 289;°19P"P 772. 


Writ of Habeas Corpus 


An application for a writ of habeas 
corpus will be dismissed if it appears that 
the petitioner is not “held in actual cus- 
tody.” In re O’Brien, 29 M 530, 548, 
75 P 196. 


Writ of Injunction 


Under the constitutional grant of orig- 
inal jurisdiction to the supreme court, the 
writ of injunction is the equity arm of the 
court’s original jurisdiction, and it, with 
the other writs granted, fully equip the 
court as a court of first resort on all judi- 
cial questions affecting the sovereignty of 
the state, its franchises or prerogatives, 
or the liberties of the people. The writ is 
made correlative with that of mandamus, 
and thus it may be resorted to to restrain 
excess, Just as the writ of mandamus may 
be used in the same class of cases to com- 
pel action and supply defects. State ex 


rel. Clarke v. Moran, 24 M 433, 439, 63 P 


390. 

Id. Under the constitutional grant of 
original jurisdiction to the supreme court, 
the writ of injunction may properly be 
used to control a public officer in the 
exercise of his duties under the election 
law, that is, to restrain him from pro- 
ceeding under a valid election law to act 
in excess of his duty. Mandamus will not 
lie to restrain a public officer who §is 
proceeding to do what the law does not 
permit. 

Id. Under the constitutional grant of 
original jurisdiction to the supreme court, 
where the facts stated, in an application 
for the writ of injunction, present a case 
affecting the interests of the whole people 
of the state, the court has jurisdiction to 
issue the writ. 

The supreme court is not authorized to 
suspend the operation of, vacate, or set 
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aside a prohibitory injunction order re- 
straining parties from entering or mining 
in a lode claim, during the pendency of 
an appeal therefrom. Maloney v. King, 
26 M 487, 491, 68 P 1012. 

The writ of injunction is a jurisdic- 
tional, prerogative writ, correlative with 
the writ of mandamus; the writ of in- 
junction, used as a judicial writ in aid of 
jurisdiction, and not as a prerogative writ, 
is one of the writs classed with “other 
original and remedial writs.” Finlen v. 
Heinze, 27 M 107, 119, 69 P 829, 70 P 517. 

Id. Under this section, the supreme 
court may enjoin the operation of a mine, 
and require it to be preserved in statu 
quo pending an appeal involving the title 
thereto. 


Writ of Prohibition 


The supreme court has power, in its 
discretion, to issue, hear, and determine 
writs of prohibition. State ex rel. Schar- 
nikow v. Hogan, 24 M 379, 381, 62 P 493. 


References 


Cited or applied in State ex rel. Thomp- 
son v. Kenney, 9 M 223, 231, 23 P 733; 
Lloyd v. Sullivan, 9 M 577, 587, 24 P 218; 
State ex rel. Leech v. Board of Canvassers, 
13 M 23, 51, 31 P 879; State ex rel. Ana- 
conda C. M. Co. v. District Court, 25 M 
504, 521, 65 P 1020; Jordan v. Andrus, 
26 M 37, 39, 66 P 502; Bordeaux v. Bor- 
deaux, 26 M 533, 535, 69 P 103; State ex 
rel. Sutton v. District Court, 27 M 128, 
130, 69 P 988; In re Weston, 28 M 207, 
212, 72 P 512; Pirrie v. Moule, 33 M 1, 
5, 81 P 390; State v. District Court, 35 
M 51, 54, 88 P 564; Poe v. Sheridan Coun- 
ty, 52 M 279, 290, 157 P 185; State ex 
rel. Wooten v. District Court, 57 M 517, 
520, 189 P 233; Willis v. Pilot Butte Min. 
Co., 58 M 26, 34, 190 P 124; State ex rel. 
Weisz v. District Court et al., 61 M 427, 
202 P 387; Ringling v. Biering et al., 83 
M 391, 394, 272 P 688; Ex parte Rein- 
hardt, 88 M 282, 287, 292 P 582; State 
v. Driscoll, 101 M 348, 358, 54 P 2d 571; 
Boepple v. Mohalt, 101 M 417, 447, 54 
P 2d 857; Bottomly v. Meagher County, 
114 M 220, 223, 133 P 2d 770. 


Courts€=206 (10), 207; Habeas Corpus 
C44, 


21 C.J.S. Courts § 415; 39 C.J.S.. Habeas 
Corpus §§ 57, 78. 
14 Am. Jur. 362, Courts, §§ 159 et seq. 


Sec. 4. At least three terms of the supreme court shall be held each year at 


the seat of government. 
Courts¢—63. 


21 C.J.S. Courts § 101. 


Sec. 5. The supreme court shall consist of three justices, a majority of whom 
shall be necessary to form a quorum or pronounce a decision, but one or more of 
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said justices may adjourn the court from day to day, or to a day certain and the 
legislative assembly shall have the power to increase the number of said justices 
to not less nor more than five. In case any justice of the supreme court shall 
be in any way disqualified to sit in a cause brought before such court, the remain- 
ing justice or justices shall have power to call on one or more of the district 
judges of this state as in the particular case may be necessary to constitute 
the full number of justices of which the said court shall then be composed, to 
sit with them in the hearing of said cause. In all cases where a district judge 
is invited to sit and does sit as by this section provided, the decision and 
opinion of such district judge shall have the same force and effect in any 
cause heard before the court as if regularly participated in by a justice of 


the supreme court. 


NOTE.—Section 5 as amended by act of 


March 7, 1899 (L. 1899, p. 152), effective 
by proclamation of the governor Decem- 
ber 18, 1900. 


Operation and Effect 


Where on appeal in a homicide case 
three of the justices of the supreme court, 
a majority, are of opinion that the trial 
court committed error resulting in denial 
of a fair trial to defendant, but are un- 
able to agree as to any one of the grounds 
urged by him in his assignment of errors 
being sufficient to warrant a reversal of 
the judgment, a retrial will be ordered; 
under such circumstances it is immaterial 
that the majority do not agree as to any 
particular error set forth in his as- 
signment of errors—a mere procedural 
requirement—the real question being 
whether or not defendant had a fair trial. 
State v. Le Duc, 89 M 545, 580 et seq., 
800 P 919. 


References 


Gas Products Co. v. Rankin, 63 M 372, 
396, 207 P 993; Tax. Corhmission Case, 68 
M 450, 466, 219 P 817; State ex rel. Hall 
v. Niewoehner, 116 M 437, 474, 155 P 
2d 205. 


Courts€=48, 75, 101. 
, 2l CJS. Courts. §§ 85, 124,128, 164. 
Disqualification, 30 Am. Jur. 767, Judges, 
§§53 et seq.; Special and Substitute 


Sec. 6. 


Judges, 30 Am. Jur. 
§§ 103-108. 

Waiver of disqualification of judge. 5 
ALR 1588 and 57 ALR 292. 

Disqualification of judge by relative’s 
ownership of stock in corporation which 
is party to or interested in action or pro- 
ceeding. 8 ALR 295 and 110 ALR 472. 

Relation to attorney in case as dis- 
qualifying judge. 11 ALR 1325. 

Residence or ownership of property in 
city or other political subdivision which 
is party to or interested in action as 
disqualifying judge. 33 ALR 1322. 

Necessity as justifying action by ju- 
dicial or administrative officer otherwise 
disqualified to act in particular case. 39 
ALR 1476. 

Disqualification of judge or one acting 
in judicial capacity to preside in a case 
in which he has a pecuniary interest in 
the fine, penalty, or forfeiture imposed 
upon the defendant. 50 ALR 1256. 

Right of judge not legally disqualified 
to decline to act in legal proceeding upon 
personal grounds. 96 ALR 546. 

Constitutionality of statute which dis- 
qualifies judge upon peremptory challenge. 
115 ALR 855. 

State’s right to file affidavit disquali- 
fying judge for bias or prejudice. 115 
ALR 866. . 

Disqualifying relationship by affinity in 
ease of judge or juror as affected by 
dissolution of marriage. 117 ALR 800. 


807-812, Judges, 


The justices of the supreme court shall be elected by the electors 


of the state at large, as hereinafter provided. 


Judges@=3. 


Sec. 7. 


48 O.J.S. Judges §§ 12, 13, 19. 


The term of office of the justices of the supreme court, except as in 


this constitution otherwise provided, shall be six years. 


References 


Cited in State ex rel. Quintin v. Ed- 
wards, 38 M 250, 264, 99 P 940; Marcellus 
v. Wright et al., 61 M 274, 286, 202 P 381. 


Sec. 8. 


JudgesG=3, 7. 
48 C.J.S. Judges §§ 12, 
22. 


13, 19, 20, 21, 


There shall be elected at the first general election, provided for by 


this constitution, one chief justice and two associate justices of the supreme court. 
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At said first election the chief justice shall be elected to hold his office until the 
general election in the year one thousand eight hundred ninety-two (1892), and 
one of the associate justices to hold office until the general election in the year 
one thousand eight hundred ninety-four (1894), and the other associate justice 
to hold his office until the general election in the year one thousand eight hundred 
ninety-six (1896), and each shall hold until his successor is elected and qualified. 
The terms of office of said justices, and which one shall be chief justice, shall at 
the first and all subsequent elections be designated by ballot. After said first 
election one chief justice or one associate justice shall be elected at the general 
election every two years, commencing in the year one thousand eight hundred 
ninety-two (1892), and if the legislative assembly shall increase the number of 
justices to five, the first terms of office of such additional justices shall be fixed 
by law in such manner that at least one of the five justices shall be elected every 
two years. The chief justice shall preside at all sessions of the supreme court, and 
in case of his absence, the associate justice having the shortest term to serve shall 
preside in his stead. 


Sec. 9. There shall be a clerk of the supreme court, who shall hold his office 
for the term of six years, except that the clerk first elected shall hold his office 
only until the general election in the year one thousand eight hundred ninety-two 
(1892), and until his successor is elected and qualified. He shall be elected by 
the electors at large of the state, and his compensation shall be fixed by law, and 
his duties prescribed by law, and by the rules of the supreme court. : 

Operation and Effect ex rel. Chenoweth y. Acton, 31 M 37, 42, 
The clerk of the supreme court is given 77 PB 299; State ex rel. Quintin v. Ed- 
a term of six years, and until his succes- wards, 38 M 250, 264, 99 P 940. 


sor is elected and qualified. State ex rel. 
Jones v. Foster, 39 M 583, 589, 104 P 860. Clerks of Courts@=2. 


14 CJ.S. Clerks of Courts § 2. 


References 


Cited or applied in Lloyd v. Silver Bow 
County, 11 M 408, 415, 28 P 453; State 


Sec. 10. No person shall be eligible to the office of justice of the supreme 
court, unless he shall have been admitted to practice law in the supreme court of 
the territory or state of Montana, be at least thirty years of age, and a citizen of 
the United States, nor unless he shall have resided in said territory or state at 
least two years next preceding his election. 

Courts@4, 21 C.J.S. Courts §§ 14-18. 


DISTRICT COURTS 


Sec. 11. The district courts shall have original jurisdiction in all cases at 
law and in equity, including all cases which involve the title or right of possession 
of real property, or the legality of any tax, impost, assessment, toll or municipal 
fine, and in all cases in which the debt, damage, claim or demand, exclusive of 
interest, or the value of the property in controversy exceeds fifty dollars; and in 
all criminal cases amounting to felony, and in all cases of misdemeanor not other- 
wise provided for; of actions of forcible entry and unlawful detainer ; of proceed- 
ings in insolvency; of actions to prevent or abate a nuisance; of all matters of 
probate; of actions of divorce and for annulment of marriage, and for all such 
special actions and proceedings as are not otherwise provided for. And said courts 
shall have the power of naturalization, and to issue papers therefor, in all cases 
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where they are.authorized so to do by the laws of the United States. They shall 
have appellate jurisdiction in’ such cases arising in justices and other inferior 


{ 


“courts in their respective districts as may be prescribed by law and consistent with 
this constitution. Their process shall extend to all parts of the state, provided 


that all actions for the recovery of, the possession of, quieting the title to, or for 
the enforcement of lens upon real property, shall be commenced in the county 
in which the real property, or any part thereof, affected by such action or actions, 
is situated. Said courts and the judges thereof shall have power also to issue, hear 
and determine writs of mandamus, quo warranto, certiorari, prohibition, injunc- 
tion and other original and remedial writs, and also all writs of habeas corpus 
on petition by, or on behalf of, any person held in actual custody in their respective 
districts. Injunctions, writs of prohibition and habeas corpus, may be issued 
and served on legal holidays and non-judicial days. 


Act Providing for Disqualification of 
District Judges Does Not Violate this 
Provision 


The act of December 10, 1903, amending 
section 93-901, providing for the disqual- 
ification of district judges on the filing 
of an affidavit of prejudice, is not in 
violation of the provision of this section 
conferring on district courts original juris- 
diction in “all” cases in law and in equity, 
by reason of the fact that the filing of 
the affidavit, without a determination of 
the question of prejudice, deprives the 
judge of jurisdiction, since it is the im- 
putation of prejudice, and not prejudice 
in fact, that constitutes the disqualifi- 
cation, which imputation is not subject 
to judicial investigation. State ex rel. 
Anaconda C. M. Co. v. Clancy, 30 M 529, 
539, 77. P 312. 


Adoption Proceedings 


If adoption proceedings do not con- 
stitute matters of probate, jurisdiction 
over which is conferred upon the district 
court by this constitutional provision, 
they fall within the clause therein giving 
it jurisdiction over “all such special ac- 
tions and proceedings as are not otherwise 
provided for.” In re Hoermann’s Estate, 
108 M 386, 393, 91 P 2d 394. 


Inquiry Into Correctness of Order Made 
Within Jurisdiction Is By Appeal, Not 
By Certiorari 

Where one adjudged guilty of contempt, 
in a proceeding before a justice of the 
peace -for contemptuous conduct in his 
presence, sought relief by writ of cer- 
tiorari in the district court where, after 


a full hearing on the alternative writ 


-issued, the regularity of which was not 


questioned, a peremptory writ was denied, 
and the contemnor thereupon applied to 
the supreme court for a like writ, held, 
that since the district court acted within 
its jurisdiction under this provision, the 


remedy of petitioner was by appeal, and 


not by certiorari. State ex rel. Mercer 


v. District Court, 115 M 385, 387, 145 P 
2d 527. 


Jurisdiction Generally Limited to Dis- 
trict 

Primarily, though the judge of the dis- 
trict court is classed as a state officer, he 


is such only for the purpose of admin- 


istering justice in his own district; and, 
though the process of his court extends 
to all parts of the state, ordinarily the 
exercise of his power is limited to the 
territorial boundaries of his district. 
State ex rel. Mannix vy. District Court, 
51 M 310, 317, 152 P 753; Whitcomb v. 
Murphy, 94 M 562, 566, 23 P 2d 980. 


No Equity Powers in Criminal Cases 


Held, that the power of the district 
court, sitting in the discharge of its juris- 
diction in a criminal case, to exercise 
powers known only to a court of equity 
is impliedly denied by the letter as well 
as the spirit of the state constitution. 
State ex rel. Stewart v. District Court, 
77 M 361, 371, 251 P 137. 


Power of Legislature to Confer Juris- 
diction | 

Within the limitations prescribed by 
this section and section 21, article VIII, 
of the constitution, the legislature may 
confer jurisdiction in any class of cases 
upon either the district or justices’ court. 
State v. Wiles, 98 M 577, 578, 41 P 2d 8; 
Ex parte Sheehan, 100 M 244, 251, 49 P 
2d 438. 


Powers 

(Appeal From Board of Medical Exam- 
iners) While the jurisdiction bestowed 
upon the district court by the constitution 
cannot be abridged by the legislature, it 
may invest such court with additional 


jurisdiction in harmony with its char- 


acter, and not a usurpation of the con- 


‘stitutional powers of any other court, and 


therefore the provision of the act to reg- 
ulate the practice of medicine, approved 
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February 28, 1899, allowing an appeal to 
the district court by the aggrieved party 
in case of the revocation or refusal by 
the board of medical examiners of a li- 
cense to practice medicine, cannot be held 
to eontravene this section, providing that 
the district court shall have appellate 
jurisdiction in all cases arising in justices’ 
and other inferior courts, the latter pro- 
vision not being prohibitory in form. 
State ex rel. Kellogg v. District Court, 
13 M 370, 372, 34 P 298. 

(Appellate Jurisdiction) The district 
court, sitting as an appellate court, is one 
of limited jurisdiction, and may only pro- 
ceed in the manner and to the extent 
provided by law. Clark v. Great Northern 
Ry. Co., 30 M 458, 464, 76 P 1003. 

(Authorize the Inspection and Survey 
of a Mine) The district court, by virtue 
of its equity powers, and independent of 
statute, can authorize the inspection and 
survey of a lode mining claim and the 
levels, shafts, winzes, and cross-cuts there- 
in, and the prosecution of work to procure 
evidence, upon the motion of any party 
to the action. Blue Bird Min. Co. v. 
Murray, 9 M 468, 476, 23 P 1022. 

(Criminal Cases Amounting to Felony) 
When the county attorney (presumably 
by leave of court) files an information 
against a person, charging him with the 
erime of murder, the district court has 
the capacity to entertain an information 
for that offense. State ex rel. Nolan v. 
Brantly, 20 M 173, 177, 50 P 410. 

(Equity Jurisdiction) By this section 
the district courts are clothed with gen- 
eral equity jurisdiction. At the time of 
the adoption of the constitution, and for 
many years before, courts of equity in 
England and America exercised jurisdic- 
tion for the suppression of nuisances— 
public as well as private. The right of 
the state to maintain these suits inde- 
pendently of statute cannot be questioned, 
but the state cannot act sua _ sponte. 
Someone authorized to do so must act on 
its behalf. State ex rel. Ford v. Young, 
54 M 401, 403, 170 P 947. 

District courts have original jurisdiction 
in all cases in equity. (Const., art. VIII, 
sec. 11). By this provision Montana has 
adopted the entire system of equity juris- 
prudence. The legislative assembly has 
not the authority thus to restrict the great 
and beneficent powers of the court of 
equity. (Burns v. Smith, 21 M 251, 264, 
265, 266, 53 P 742.) Link v. Haire, 82 M 
406, 423, 267 P 952. 


(Habeas Corpus— Jurisdiction Limited 
to District) The jurisdiction granted to 
district courts and their judges to issue the 
writ of habeas corpus is exclusive; and 
the power of a district judge to inquire 
into the legality of the detention of per- 
sons in custody is confined to cases where 
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the complainant, who seeks his release, 
is so detained within the boundaries of 
the district over which the judge presides. 
If such judge is absent and no judge 
temporarily presides over such court, the 
application should be made to the supreme 
court, or a justice thereof, and not to a 
district judge in another district. State 
v. District Court, 35 M 51, 53, 88 P 564. 
See In re Lewis, 51 M 539, 542, 154 P 713. 

In order that a judgment for contempt 
may be proof against an attack made by 
habeas corpus proceedings, the court ren- 
dering it must have had jurisdiction of 
the person and of the subject-matter, and 
must have possessed the power of author- 
ity to render the particular judgment it 
pronounced. In re Mettler, 50 M 299, 301, 
146 P 747; In re Lockhart, 72 M 136, 139, 
232 P 183. 

(In General) The district court is a 
court of general jurisdiction; it therefore 
has power to hear and determine all 
classes of cases, except petty cases, of 
which justices of the peace and police 
courts are by the constitution given ex- 
clusive cognizance. Crawford v. Pierse, 
56 M 371, 376, 185 P 315. 

(Naturalize Aliens) The district courts 
of Montana possess concurrent jurisdic- 
tion with the federal courts (within the 
limitations prescribed by act of congress 
relating to the subject) to naturalize 
aliens, and therefore when such power is 
exercised by them, the proceeding is a 
judicial and not a political one, and hence 
the supreme court may, on certiorari, re- 
view a judgment rendered in such a pro- 
ceeding. State ex rel. Weisz v. District 
Court et al., 61 M 427, 432, 202 P 387. 


(Probate Proceedings) “All matters of 
probate,” and necessarily the administra- 
tion of all laws relating thereto, are now 
under the original jurisdiction of the dis- 
trict courts. In re MeFarland’s Estate. 
10 M 445, 450, 26 P 185. 


The district court, sitting as a court 
of equity, has jurisdiction to try and 
determine an action brought against an 
estate of a decedent to enforce an agree- 
ment made by deceased to devise a certain 
share in his property; and jurisdiction in 
such cases is not confined to the district 
court sitting as a court of probate. Burns 
v. Smith, 21. M 2651, 265, 53 P 742. 

Upon the organization of the state gov- 
ernment, probate jurisdiction was given 
to the district courts by the constitution, 
and thereafter appeals to the supreme 
court from judgments and orders therein 
were possible only by classifying them 
under the head of special proceedings. 
Estate of Tuohy, 23 M 305, 308, 58 P 722. 

The district courts have exclusive juris- 
diction in probate matters. State ex rel. 
King v. District Court, 42 M 182, 184, 
Tae ye 
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Through the district court sitting in 
probate is without power, as a general 
rule, to determine questions of equitable 
cognizance, yet where a determination of 
such questions is a necessary incident to 
the carrying out of the powers expressly 
granted to it, it may take jurisdiction. 


In re Stinger Estate, 61 M 173, 201 P 693. 


(Writ of Injunction) A court of equity 
being possessed of jurisdiction to deter- 
mine the questions presented in the action, 
inherently has the authority to preserve 
the status quo, pending final determina- 
tion. This may be done by a temporary 
injunction. Atkinson v. Roosevelt County 
et al, 66 M 411, 425, 214 P 74. 

(Writ of Mandamus) Held, that the 
district court of one district or county 
has jurisdiction to issue a writ of mandate 
directed to an officer of another district 
or county to compel him to perform a 
ministerial act which the law especially 
enjoins as a duty resulting from his office. 
State v. District Court et al.,.69 M 415, 
420, 222 P 444. 

(Writ of Prohibition) The _ district 
courts have jurisdiction under this section, 
of the writ of prohibition as defined in 
the code of civil procedure; and the su- 
preme court has jurisdiction, on appeal 
from judgments and from orders made by 
district courts, in proceedings of this na- 
ture instituted under said code. State ex 
rel. Scharnikow v. Hogan, 24 M 379, 383, 
62 P 493. 

(Writ of Quo Warranto) In the absence 
of statutory provision authorizing a “con- 
test” of a county seat selection alleged 
to have been the result of fraud and 
_ corrupt practices, and quo warranto being 
available, the district court has jurisdic- 
tion under its equity powers to hear and 
determine such a matter, until such time 
as the law shall provide the procedure. 
Poe v. Sheridan County, 52 M 279, 290, 
IDs. 185, 

When sitting in probate, the district 
court is a court of record exercising gen- 
“eral jurisdiction by virtue of the consti- 
tution; it is not one of limited jurisdiction, 
and in heirship proceedings has all the 
powers and jurisdiction made inherent in 
district courts by the constitution and 
statutes. In re Baxter’s Estate, 101 M 
504, 512, 54 P 2d 869. 


Proceedings Not Within the Jurisdiction 
of District Courts or District Judges 


The first paragraph of section 6, of the 
criminal practice act of 1887, conferring 
upon the district and justice’s courts con- 
eurrent jurisdiction in all misdemeanors, 
is in conflict with this section, and did 
not become a law of the state upon the 
adoption of the constitution by force of 
section 1 of article XX thereof. State v. 
Myers, 11 M 365, 368, 28 P 650. 


Art. VIII, § 11 


Id. Under this section, providing that 
the district court shall have original 
jurisdiction in all cases of misdemeanor 
not otherwise provided for, the district 
court does not have original but only 
appellate jurisdiction to try the misde- 
meanor of assault and battery, as juris- 
diction to try such misdemeanor is 
conferred by law upon the justice’s court. 

Every power conferred upon the judges 
is judicial in character, and in so far as 
the corrupt practice act seeks to make a 
judge a mere agent to gather evidence 
for the legislature to consider in passing 
upon the qualifications of a member, that 
act is invalid. State ex rel. Smith v. 
District Court, 50 M 134, 140, 145 P 721. 


Venue of Actions Dealing With Real 
Property and Water Rights 


This section does not require that an 
action as to real property must be tried 
in the county where the action. was com- 
menced when the property in question has 
been added to another county since the 
commencement of the action. Bookwalter 
v. Conrad, 15 M 464, 39 P 573, 581. 

In an action to adjudicate water rights 
on a main river and its tributaries the 
district court of a county in which plain- 
tiff’s lands lay and through which the main 
river flowed had jurisdiction to adjudicate 


the rights to waters of a tributary flow- 


ing entirely within another county, under 
section 11, article VIII, constitution, and 
section 93-320, and the rule of this case. 
Whitcomb v. Murphy, 94 M 562, 566, 23 
P 2d 980. 


NOTE.—As to jurisdiction of federal 
court to construe a will admitted to pro- 
bate in Montana court and still in the 
course of administration, see Blacker v. 
Thatcher, 145 F 2d 255. 
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21 C.J.8. Courts §§ 273, 415. 

14 Am. Jur. 362, Courts, §§ 159 et seq.; 
14 Am. Jur. 457 et seq., Courts, §§ 261-263. 

Criterion of jurisdictional amount where 
several claimants are interested. 72 ALR 
193. 


The state shall be divided into judicial districts, in each of which 


there shall be elected by the electors thereof one judge of the district court, 
whose term of office shall be four years, except that the district judges first elected 
shall hold their offices only until the general election in the year one thousand 
eight hundred and ninety-two (1892), and until their successors are elected and 
qualified. Any judge of the district court may hold court for any other district 
judge, and shall do so when required by law. 


Act Providing for the Disqualification 
of District Judges Does Not Violate This 
Provision ‘ 

The act of December 10, 1903, amending 
section 180 of the code of civil procedure 
of 1895 (93-901), so as to provide for the 
disqualification of district judges on the 
filing of an affidavit of prejudice, there- 
upon disqualifying him to further act in 
the case except to arrange his calendar, 
notify another judge to try the case, or, 
if he fails to do so within thirty days, to 
change the place of trial, etc., and amend- 
ing section 615 of the same code (93-2906), 
so that, if another judge is called in within 
such time, the change of venue shall not be 
granted, is in harmony with this section. 
State ex. rel. Anaconda ©.” M. Co. v. 
Clancy, 30 M 529, 539, 77 P 312. 


“Any Judge of the District Court May 
Hold Court for Any Other District Judge’ 
—Defined 


The provision of this section, that “any 
judge of the district court may hold court 
for any other district judge,” does not, 
in the absence of constitutional or statu- 
tory provision giving district judges con- 
current jurisdiction, empower a_ judge, 
acting for another, to exercise out of 
court the judicial power of the judge 
whose court he is holding; and an order 
of injunction issued by such judge in 
chambers, when the judge of the district 
court was present in his district and dis- 
charging his duties, is void. Wallace v. 
Helena Electric Ry. Co., 10 M 24, 29, 24 P 
626, 25 P 278. 

Under the provision of this section, that 
“any judge of the district court may hold 
court for any other district judge,” it is 
clear that any district judge may go 
into another district and hold court for 
another judge. It is equally clear, also, 
that without a provision of law author- 
izing it, a district judge would not have 
authority to go into another district and 
exercise his judicial functions. The juris- 
diction must be conferred by law. Wallace 


v. Helena Electric Ry. Co., 10 M 24, 29, 
24 P 626, 25 P 278; State ex rel. Mannix 
v. District Court, 51 M 310, 317, 152 P 
753. 

Section 93-310, giving the judge of one 
district, when holding court for the judge 
of another district, the same power, in 
court or chambers, as a judge thereof, 
does not enlarge the authority given by 
this section. Farleigh v. Kelly, 24 M 369, 
373, 62 P 495, 496. 

This section of the constitution makes 
provision for the substitution of one judge 
for another, and must be held to be exclu- 
sive, at least until the authority vested 
in it has been exhausted. In re Weston, 
28 M 207, 218, 72 P 512. 

There is nothing in the last sentence of 
this section which would indicate an in- 
tention on the part of the framers of the 
constitution to limit the method of se- 
curing the trial of a cause, in which the 
resident judge is disqualified, to calling 
in another judge. This provision is simply 
a means placed in the hands of the judges 
themselves to facilitate the dispatch of 
business in which they may be interested, 
or otherwise disqualified from acting. 
There is no obligation resting upon a 
particular judge to call in another, and 
likewise no obligation resting upon an 
invited judge to accept the invitation. 
State ex rel. Anaconda C. M. Co. v. 
Claney, 30 M 529, 538, 77 P 312. 

While this section lodges in a disquali- 
fied judge the sole power to invite in 
another judge to try the case in which he 
is disqualified, it was never intended 
thereby to enable such disqualified judge, 
by refusing to call in another judge, or 


‘by delaying unreasonably his invitation, 


to deny altogether to a litigant a trial of 
his cause. State ex rel. Anaconda C, M. 
Co. v. Claney, 30 M 529, 538, 77 P 312. 

In a case where the office of county 
attorney has been awarded to a person 
as the successful candidate at an election, 
and a qualified elector of the county has 
duly filed a contest on the ground of mal- 
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conduct on the part of the election officers, 
the district judge, before whom the hear- 
ing would be otherwise, may, deeming 
himself disqualified, call in a judge from 
outside the district to hear and determine 
the cause. Curry v. McCaffery, 47 M 191, 
195, 131 P 673. 


To “hold court,” within the meaning. 


of this section, is to hold court in the 
district just as does the local judge, and 
not to sit in chambers in another district. 
Eustance v. Francis, 52 M 295, 299, 157 
Pera: 


Election of District Judges 


Under this section, the right to nomi- 
nate and elect district judges belongs to 
the electors of the district, and no action 
of a state convention can validate a 
nomination for the office of district judge, 
where the convention making it does not 
properly represent the electors of the dis- 
trict. State ex rel. Scharnikow v. Hogan, 
24 M 383, 395, 62 P 583. 


Purpose of This Provision 


In adopting this section the convention 
had three purposes in view: (1) To pro- 
vide for the division of the state into 
districts; (2) to provide for district 
judges and to fix their term of office; and 
(3) by way of exception, to fix the term 
of office of those first elected, so that 
they would hold until the general election 
in 1892, and until their successors should 
be elected and qualified. But for the 
exception, those first elected would also 
have held for the term of four years. 
The purpose of it was to so adjust the 
term of those first elected that thereafter 
the election would fall regularly upon 
presidential years, and be uniform 
throughout the state. State ex rel. Jones 
v. Foster, 39 M 583, 588, 104 P 860; 
State ex rel. Patterson v. Lentz, 50 M 
322, 339, 146 P 932. 


Statutes Held to Violate This Provision 


The statute providing for the designa- 
tion and appointment of a district judge 
to temporarily hold court in another dis- 
trict than his own, and to perform the 
official duties of the district judge of such 
district, where such judge is biased or 
prejudiced, or from any cause disqualified 


Sec. 138. 


Art. VIII, § 13 


from performing the same, is in violation 
of and directly contravenes the provisions 
of this section. In re Weston, 28 M 207, 


1217, 72 P 512, 


Term of Office 


Under this section and section 18 of 
this article, the terms of district court 
judges and clerks of the district court are 
strictly limited to four years, and the 
words, “and until their successors are 
elected and qualified,” as used in this 
section, refer to those officers only who 
were first elected after the adoption of 
the constitution, and have no application 
to those thereafter chosen. State ex rel. 
Jones v. Foster, 39 M 583, 587, 104 P 860. 


Where the term of a district judge 
expired at midnight on December 31, 
1920, the day preceding the first Monday 
in January following the general election 
at which his successor had been elected, 
an order denying a motion for a new 
trial, made by him on December 31 but 
which he was prevented from lodging 
with the clerk because, when attempting 
to do so, he found the office closed for 
the day, handed by him to the clerk on 
January 3, 1921, with direction to enter 
it as of December 31, was his personal 
act and void, he then no longer being 
vested with judicial authority. Marcellus 
Me se et al., 61 M 274, 284, 286, 202 

381. 
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Until otherwise provided by law judicial districts of the state shall 


be constituted as follows: First district, Lewis and Clark county; second district, 
Silver Bow county; third district, Deer Lodge county; fourth district, Missoula 
county ; fifth district, Beaverhead, Jefferson and Madison counties; sixth district, 
Gallatin, Park and Meagher counties; seventh district, Yellowstone, Custer and 
Dawson counties; eight district, Choteau, Cascade and Fergus counties. 
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25 P 278; State ex rel. Breen v. Toole, 
32 M 4, 8, 79 P 403; Cashman v. Vickers 
et al., 69 M 516, 527, 223 P 897; State 
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48 C.uJ.S. Judges §§ 12, 13, 19. 


Sec. 14. The legislative assembly may increase or decrease the number of 
judges in any judicial district; provided, that there shall be at least one judge in 
any district established by law; and may divide the state, or any part thereof, into 
new districts; provided, that each be formed of compact territory and be bounded 
by county lines, but no changes in the number or boundaries of districts shall 
work a removal of any judge from office during the term for which he has been 


elected or appointed. 
References 


Cited or applied in Wallace v. Helena 
Electric Ry. Co., 10 M 24, 38, 24 P 626, 
25 P 278; State ex rel. Buck v. Hickman, 


See. 15. 


scribed by law. 
“Decisions” Defined 


The expression “the decisions,” as used 
in this section, includes every decision of 
whatever character. Finlen v. Heinze, 27 
M 107, 124, 69 P 829, 70 P 517. 


Regulations Prescribed by Law 


The regulations which “may be pre- 
scribed by law,’ mentioned in this section, 
refer to statutes adopted or to be enacted, 
providing the methods by which appeals 
and proceedings upon writs of error may 
be perfected. Featherman v. Granite 
County, 28 M 462, 463, 72 P 972, 

The right of appeal in any case is not 
an absolute one; but appeals are only 
allowed under such regulations as may be 
prescribed by law. Therefore, since the 
legislature has not made provision for 
the appointment of some one, upon whom 
service of notice of appeal from an order 
granting a new trial may be made in 
place of a party who has died after the 
order is made, the supreme court, on 
application for a writ of supervisory con- 
trol, cannot grant relief. State ex rel. 
Cohn v. District Court, 38 M 119, 127, 99 
P'139. 

While the constitution secures to a liti- 
gant the right of appeal, it does so only 
on condition that he comply with “such 
regulations as may be prescribed by law.” 
Jackway v. Hymer, 42 M 168, 169, 111 P 
720. 

The constitution provides for appeals 
to the supreme court from the district 
courts under such regulations as may be 
prescribed by law, following out which 
provision section 93-8003 enumerates the 
judgments and orders from which appeals 
are allowed. Tainter v. St. John, 50 M 
358, 362, 146° P 939. 


Sec. 16. 


Writs of error and appeals 
said district courts to the supreme court 


10 M 497, 498, 26 P 386; State ex rel. 
Breen v. Toole, 32. M 4, 8, .79 P 403. 


Judges€—2, 
48 OJ.S. Judges §§ 4, 5. 


shall be allowed from the decisions of 
under such regulations as may be pre- 


Right of Appeal 


Parties litigant have the right of appeal 
from all the decisions made in the pro- 
gress of the case, and the supreme court 
has jurisdiction to hear and determine 
them, subject only to such reasonable 
limitations and regulations as the legis- 
lature may enact affecting the time within 
which and the mode by which the appeal 
may be taken. The only exceptions to this 
broad statement of the rule are judgments . 
in contempt, and perhaps orders made in 
a few summary proceedings. Finlen v. 
Heinze,.27,M 107, 126,.69 P.820..70. Bo 517, 

Under this section and sections 2 and 
3 of this article, the supreme court has 
jurisdiction to entertain appeals or writs 
of error only when the statutory require- 
ments have been complied with. Feather- 
man v. Granite County, 28 M 462, 463, 
TA dd ee. 
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ex rel. Brass v. Horn, 36 M 418, 421, 93 
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Appeal and Error€4, 5. 
4 C.J.S. Appeal and Error $§ 10, 16, 18, 


Vo Or 


ak, aw, 


No person shall be eligible to the office of judge of the district court 


unless he be at least twenty-five years of age and a citizen of the United States, 
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and shall have been admitted to practice law in the supreme court of the territory 
or state of Montana, nor unless he shall have resided in this state or territory at 
least one year next preceding his election. He need not be a resident of the district 
for which he is elected at the time of his election, but after his election he shall 


reside in the district for which he is elertad during his term of office. 


Operation and Effect 


The act of December 10, 1903, amending 
section 180 of the code of civil procedure 
of 1895 (93-901) so as to provide for the 
disqualification of a district judge by the 
filing of an affidavit of prejudice, is not 
in violation of this section; the qualifi- 
cation therein enumerated being limited 
to qualities necessary to render the person 
eligible to the office, without application 
to his qualifications to try particular 
cases. State ex rel. Anaconda C. M. Co. 
v. Clancy, 30 M 529, 537, 77 P 312. 

The legislature cannot impose any ad- 
ditional conditions to those enumerated 
in this section as a prerequisite to any 
man’s holding the office of district judge 


Sec. 17. 


who might be elected or appointed to that 
office. State ex rel. Anaconda C. M. Co. v. 
Clancy, 30 M °529,' 537,° 77 -P> 312. 

The qualifications enumerated in this 
section have to do with the eligibility of 
a man to hold the office, but it does not 
follow that, because a district judge pos- 
sesses these qualifications, he shall have 
the right, by virtue of his office, to try 
every cause which may be commenced in 
or transferred to his district. State ex 
rel. Anaconda C. M. Co. v. Clancy, 30 M 
529, 537, 77 P 312. 


Judgese4. 
48 C.J.S. Judges §§ 14-18. 


The district court in each county which is a judicial district by itself 


‘shall be always open for the transaction of business, except on legal holidays and 


non-judicial days. 


In each district where two or more counties are united, until 


otherwise provided by law, the judges of such district shall fix the term of court, 
provided that there shall be at least four terms a year held in each county. 


Operation and Effect 


The rule declared in State ex rel. Root 
v. MeHatton, 10 M 370, 25 P 1046, has 
been changed by section 93-315, which 
provides that there is no term of court in 
any judicial district of the state where a 
county is a district. Whitbeck v. Montana 
Central Ry. Co., 21 M 102, 104, 52 P 1098. 

Where a judge has fixed the terms of 
court. for a judicial district, the order 
therefor cannot be revoked by his suc- 


Sec. 18. 


cessor in office. 
578, 55 P 107. 
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al., 69 M 516, 527, 223 P 879. 


State v. Bristol, 21 M 


Constitutional Law¢=328. 
16 C.J.8. Constitutional Law § 711. 


There shall be a clerk of the district court in each county, who shall 


be elected by the electors of his county. The clerk shall be elected at the same time 
and for the same term as the district judge. The duties and compensation of the 


said clerk shall be as provided by law. 
Operation and Effect 


The words “next general election,” as 
used in the act creating Sanders county, 
with reference to the office of clerk of 
the district court, mean the next general 
‘election for filling that particular office 
in the judicial district, not the next gen- 
eral election held for any purpose. State 
ex rel. Livesay v. Smith, 35 M 523, 529, 
90 P 750. See State ex rel. Patterson v. 
Lentz, 50 M 322, 337, 341, 146 P 932. 

The term of office of the clerk of the 
district court and the time of his election 
depend upon the term of the judge and 
the time of the election of the judge. 
State ex rel. Jones v. Foster, 39 M 583, 
587, 104 P 860. 


Id. Under this section and section 12 
of this article, the terms of clerks of the 


‘district court are strictly limited to four 


years. 


References 
Cited or applied in Lloyd v. Silver Bow 


County, 11 M 408, 415, 28 P 453; In re 


Kane’s. Estate, 12 M 197, 203, 29 P 424; 
State ex rel. Breen v. Toole, 32 M 4, 8, 79 
P 403; State ex rel. Quintin v. Edwards, 
38..M 250, 264, 99 P 940; State ex rel. 
Corry v. Cooney et al., 70 M 355, 225 P 
1007. 


Clerks of Courts€=2. 
14 CJS. Clerks of Courts § 2. 
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COUNTY ATTORNEYS 


Sec. 19. There shall be elected at the general election in each county of the 
state one county attorney, whose qualifications shall be the same as are required 
for a judge of the district court, except that he must be over twenty-one years of 
age, but need not be twenty-five years of age, and whose term of office shall be 
two years, except that the county attorneys first elected shall hold their offices 
until the general election in the year one thousand eight hundred and ninety-two 
(1892), and until their successors are elected and qualified. He shall have a salary 
to be fixed by law, one-half of which shall be paid by the state, and the other half 
by the county for which he is elected, and he shall perform such duties as may be 


required by law. 


Operation and Hffect 


The county attorney is elected for two 
years, but is to hold until the election and 
qualification of his successor. State ex 
rel. Jones v. Foster, 39 M 5838, 590, 104 
P 860. 

Section 16-3101 was enacted in pur- 
suance of the above constitutional pro- 
vision, and indicates the officer whose 
duty it is to sign informations in prose- 
cutions for offenses against the state. 
State v. Barry, 45 M 582, 585, 124 P 774. 

Although this section provides that the 
qualifications of a county attorney shall 
be the same as are required for a judge 
of the district court, and section 35 of 
this article prohibits a district judge from 
holding any other office while he remains 
in the office to which he has been elected 
or appointed, a county attorney may hold 
the office of notary public, and it is no 
objection to an affidavit used by the state, 


on a motion for a new trial, that the 
notary before whom it was taken was the 
county attorney. State v. Jackson, 9 M 
508, 518, 24 P 213. 


References 

Cited or applied in Lloyd v. Silver Bow 
County, 11 M 408, 415, 28 P 453; Missouri 
River Power Co. v. Steele, 32 M 433, 438, 
80 P 1093; State ex rel. Quintin v. Ed- 
wards, 38 M 250, 264, 99 P 940; State ex 
rel. MeGrade v. District Court, 52 M 371, 
375, 157 P 1157; State v. Vuckovich, 61 M 
480, 491, 203 P 491; State ex rel. Corry v. 
Cooney et al., 70 M 355, 364, 225 P 1007; 
State ex rel. Juhl v. District Court, 107 
M 309, 314, 84 P 2d 979. 


District and Prosecuting Attorneys¢=2. 
27 C.J.S. District and Prosecuting At- 
torneys §§ 2-9. 


JUSTICES OF THE PEACE 


Sec. 20. There shall be elected in each organized township of each county 
by the electors of such township at least two justices of the peace, who shall hold 
their offices, except as otherwise provided in this constitution, for the term of two 
years. Justices’ courts shall have such original jurisdiction within their respective 
counties as may be prescribed by law, except as in this constitution otherwise pro- 
vided ; provided, that they shall not have jurisdiction in any case where the debt, 
damage, claim or value of the property involved exceeds the sum of three hundred 


dollars. 


Jurisdiction Limited to Claims Under 
$300 


The writ of prohibition is appropriate 
only when the lower court is acting with- 
out or in excess of jurisdiction and when 
the relator has no plain, speedy and 
adequate remedy at law. Boucher v. St. 
George et al., 88 M 162, 170, 293 P 315. 

Id. A justice court is without jurisdic- 
tion to render judgment in excess of $300 
in any action other than for forcible entry 
and unlawful detainer. 


Id. A justice court is one of inferior 


jurisdiction and no presumption may be 
indulged in favor of its jurisdiction; its 


docket must show affirmatively all the 
facts necessary to confirm it. 


No Application to Forcible Entry and 
Detainer Actions 


This section, denying jurisdiction to the 
justices’ courts “where the debt, damage, 
claim or value of the property involved 
exceeds the sum of three hundred dollars” 
has no application to forcible entry and 
detainer actions. (Cashman v. Vickers, 69 
M 516, 223 P 897). State ex rel. Hamshaw 
v. Justice Court of Union Township, 108 
M12). 18; 86°R) 2d": 
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‘Powers and Jurisdiction Limited ~ 

Justices’ 
diction, having only such powers as are 
conferred upon them by statute. Layton 
v. Trapp, 20 M 4538, 455, 52 P 208; State 
ex rel. Kenyon v. Laurandeau, 21 M 216, 
218, 53 P 536; Oppenheimer v. Regan, 32 


M 110, 116, 79 P 693; State ex rel. Mat-° 


thews v. Taylor, 33 M 212, 215, 83 P 484; 
State ex rel. Collier v. Houston, 36 M 178, 
180, 92 P 476; Jenkins v. Carroll, 42 M 
302, 312, 112 P 1064; Hosoda v. Neville, 
45 M 310, 311, 123 P 20; Miller v. Miller, 
47 M 150, 153, 131 P 23.: 

While a justice’s court is one of limited 
jurisdiction, having only such powers as 
are conferred by law, nevertheless, when 
jurisdiction has been once obtained by 
the justice over persons brought before 
him for misdemeanors, errors intervening 
in course of the proceedings must be 
availed of by immediate objection, other- 
wise they are waived. Hosoda v. Neville, 
45 M 310, 311, 123 P 20; State ex rel. 
General Oil Corp. v. Kelly, 94 M 445, 
448, 451, 23 P 2d 555. 


Sec. 21. 


‘courts are of limited juris- 


Art. VIII, § 21 


‘Term of Office 


The term of office of a justice of the 
peace is two years and no more. State 
ex rel. Jones vy. Foster, 39 M 583, 590, 
104 P 860. 


References 


Cited or applied in State ex rel. Jackson 
v. Kennie, 24 M 45, 56, 60 P 589; State 
ex rel. Quintin Vv. "Edwards, 38 M 250, 
264, 99 P 940; Cashman v. Vickers et al., 
69 M 516, 521 et seq., 223 P 897; State 
ex rel. Corry v. Cooney et al., 70 M 355, 
363, 364, 225 P 1007. 


Justices of the PeaceG=2, 31. 

51 C.J.S. Justices of the Peace §§ 4, 26. 

31 Am. Jur. 705 et seq., Justices of the 
Peace. 


Criterion of jurisdictional amount 
where several claimants are interested. 
72 ALR 193. 

Interest and attorneys’ fees as factors 
in determining jurisdictional amount. 77 
ALR 991. 


Justices’ courts shall not have jurisdiction in any case involving 


the title or right of possession of real property, nor in cases of divorce, nor for 
annulment of marriage, nor of cases in equity; nor shall they have power to issue 
writs of habeas corpus, mandamus, certiorari, quo warranto, injunction, or pro- 
hibition, nor the power of adiralisation ; nor shall they have jurisdiction in cases 
of felony, except as examining courts; nor shall criminal cases in said courts be 
prosecuted by indictment; but said courts shall have such jurisdiction in criminal 
matters, not of the grade of felony, as may be provided by law; and shall also have 
concurrent jurisdiction with the district courts in cases of forcible entry and un- 


lawful detainer. 


Actions Included Within Terms ‘“Forci- 
ble Entry and Unlawful Detainer’’ 


Held, that it was intended under this 
provision giving justices’ courts jurisdic- 
tion of “forcible entry and unlawful de- 
tainer,” that all actions at the time of the 
adoption thereof falling within the gen- 
eral category of “forcible and unlawful 
entry” and “forcible and unlawful de- 
tainer” were and are included within its 
terms, the words “forcible entry” being 
sufficient to comprehend “unlawful entry” 
and the words “unlawful detainer” com- 
prehending “forcible detainer.” State ex 
rel, Hamshaw v. Justice Court of Union 
Township, 108 M 12, 14, 88 P 2d 1. 


“Concurrent Jurisdiction” Defined 


“Concurrent jurisdiction,’ within the 
meaning of this section of the constitu- 
tion, conferring concurrent jurisdiction 
with district courts upon justices of the 
peace courts, means that justices’ courts 
are authorized equally with district courts, 
to try such actions, at the choice of the 
suitors. Cashman v. Vickers et al., 69 M 
516, 521 et seq., 223 P 897. 


Jurisdiction of Justice Courts 


(Examining Court in Cases of Felony) 
This section provides that a _ justice’s 
court shall have jurisdiction as an exam- 
ining court in cases of felony, and the 
statute provides the method of procedure; 
but that jurisdiction must, of course, be 
properly invoked. State v. Lagoni, 30 M 
472, 475, 76 P 1044. 

(Forcible Entry and Unlawful De- 
tainer) A justice of the peace has juris- 
diction of an action by a landlord against 
a tenant holding after default in payment 
of rent, both under the forcible entry 
and unlawful detainer act and by virtue 
of this section, whereby justice courts 
are clothed with concurrent jurisdiction 
with the district courts in cases of forcible 
entry and unlawful detainer. State v. 
Votaw, 13 M 403, 404, 34 P 315. 

Held, that the provision of section 21, 
article VIII, of the constitution, confer- 
ring upon justice of the peace courts 
concurrent jurisdiction with district courts 
in cases of forcible entry and unlawful 
detainer actions, is not limited by the 
provision of section 20 of that article 
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Art. VII, §21 


declaring that justices’ courts shall not 
have jurisdiction in any case where the 
debt, claim, etc., exceeds the sum of $300, 
but that as to forcible entry and unlawful 
detainer actions their jurisdiction is un- 
limited in so far as money demands are 
concerned. Cashman v. Vickers et al., 69 
M 516, 521 et seq., 223 P 897. 


In forcible entry and detainer cases the 
district court has no equitable jurisdiction. 
Doggett v. Johnson, 72 M 443, 448, 234 
P 252. 


(Misdemeanors) Jurisdiction of the 
misdemeanor of assault and battery reside 
in the justice’s court, as having been 
‘provided by law.” State v. Myers, 11 M 
365, 367, 28 P 650. 


No Equity Jurisdiction 
Courts 

Justices’ courts have no equity jurisdic- 
tion and cannot entertain actions involv- 
ing matters of equitable cognizance. An 
action by a claimant to establish his claim 
for services, in so far as it seeks to 
establish and foreclose a lien on the at- 
tached property of the debtor, is a pro- 
ceeding equitable in its nature, and hence 
not within the jurisdiction of a justice of 
the peace as limited by this. section. 
Where a justice of the peace had no 
jurisdiction of a suit to enforce a lien 
for services as a preferred claim over the 
claim of attaching creditors, the district 
court acquired no jurisdiction to enforce 
such lien by an appeal from the justice’s 
judgment. Shea v. Regan, 29 M 308, 316, 
74 P+ 737. 

The fact that a plaintiff formulates his 
pleadings on the theory that he is en- 
titled to equitable relief does not deprive 
a justice’s court of jurisdiction, if upon 
any theory of his pleadings he is entitled 
to other relief. Anderson v. Red Metal 
Min. Co., 36 M 312, 319, 93 P 44. 

A justice’s court has no equity juris- 
diction; but defendants properly substi- 
tuted in an action by the assignee of a 
labor claim cannot deprive the justice of 
jurisdiction by the interposition of the 
defense of fraud in the assignment, since 
such defense does not convert the cause 
into an equitable one. Mettler v. Adam- 
son, 38 M 198, 203, 99 P 441. 


Id. The prohibition contained in this 
section, that justices’ courts shall not have 
jurisdiction in cases of equity, extends to 
those matters only of which a court of 
equity has exclusive cognizance. 


in Justice 


Other Cases in Which Justice Courts 
Have No Jurisdiction 


Section 93-408 enacted in pursuance of 


sections 20 and 21 of this article, does not. 


clothe a justice of the peace with juris- 


‘and 
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diction to entertain an action against a 
sheriff for damages for non-performance 
of an official duty and a penalty im- 
posed by law for such non-performance. 
Oppenheimer v. Regan, 32 M 110, 115, 79 
P 695. 


Held, under the decision in State v. 
Bowker, 63 M 1, 205 P 961, that the 
district and not the justice court has 
original jurisdiction in criminal actions 
for violations of the prohibition act. State 
v. Sorenson, 65 M 65, 210 P 752. 


Power of Legislature to Confer Juris- 
diction 


Under this section of the constitution 
discretion was vested in the legislature 
to confer jurisdiction. in misdemeanor 
cases on either the district court or the 
justice’s court. Ex parte Sheehan, 100 
M 244, 251, 49 P 2d 438. 


Scope of Authority in General 


Within the limitations prescribed by the 
constitution the legislature has power to 
confer jurisdiction upon justices’ courts 
in any class of cases; but these courts, 
being thus constituted courts of special 
limited jurisdiction, are without 
power to hear and determine any case 
where such power is not, specifically or 
by clear implication, conferred by the 
statute defining their powers. Oppen- 
heimer v..Regan, 32 M 110, 116, 79 P 695; 
State ex rel. Matthews v. Taylor, 33 M 
212, 215, 83 P 484; State v. Wiles, 98 M 
577, 41. P 2d 8. 

Under the rule that where the legisla- 
ture confers jurisdiction upon a justice’s 
court where none existed before, it must 
be exercised in the manner and within the 
limits stated, held, that a search-warrant 
issued by a justice of the peace under 
chapter 116, laws of 1923 (since repealed), 
without the approval of the county at- 
torney was void, that chapter providing 
that the approval of that officer must first 
be obtained. State v. District Court et al., 
71 M 570, 574, 230 P 1089. 


References 


Cited or applied in State ex rel. Jackson 
v. Kennie, 24 M 45, 56, 60 P 589; State 
v. O’Brien, 35 M 482, 496, 90 P 514; 
Lambert v. Helena Adjustment Co. et al., 
69 M 510, 514, 222 P 1057; State ex rel. 
St. George v. Justice Court, 80 M 53, 56, 
257 P 1034. 


Justices of the Peace@=31 et seq. and 
other specified topies. 


51 C.J.S. Justices of the Peace § 26 et 
seq. . 

31 Am. Jur. 705 et seq., Justices of the 
Peace. 
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Sec. 22. 


Art. VIII, § 24 


Justices’ courts shall always be open for the transaction of businass, 


except on legal holidays and nonjudicial days. 


Constitutional Law¢=328. 


16 C.J.S. Constitutional Law § 711. 


Sec. 23. Appeal shall be allowed from justices’ courts, in all cases, to the 
district courts, in such manner and under such regulations as may be prescribed 


by law. 
Regulations as Prescribed by Law 


The right of appeal, though guaranteed 
by this section of the constitution, may 
be exercised only in obedience to the 
statutory regulations applicable. The only 
appeal from a justice’s court provided for 
is an appeal from a judgment, and no 
appeal lies to the district court from an 
order made in a justice’s court either 
before or after judgment. State ex rel. 
Cobban v. District Court, 30 M 93, 95, 75 
P 862. (Overruled: Davis v. Bell Boy 
G. M. Co., 101 M 534, 54 P 2d 563) 

Appeals provided for by this section 
are subject to statutory regulation, and 
the mode prescribed for taking them is 
exclusive. Jenkins v. Carroll, 42 M 302, 
312, 112 P 1064. 

Id. When the validity of a judgment 
of a district court, rendered on appeal 
from a justice’s court, is brought in 
question, the proceedings must show that 
jurisdiction was acquired in the manner 
prescribed by statute. 

The regulations, prescribed by the leg- 
islature under authority of the constitu- 
tion, for appealing cases from justices’ 
courts to the district court, are found in 
sections 93-7901, 93-7903 and 93-7904. 
State ex rel. Hackshaw v. District Court, 
48 M 477, 479, 138 P 1100. 


Right of Appeal in General 


An appeal lies from a judgment entered 
in a justice’s court upon failure of de- 
fendant to answer after overruling of his 
demurrer to the complaint—the demurrer 
to the complaint raises a question of law, 
which is apparent upon the face of the 
papers. Denial of an appeal on questions 
of law in such a case would violate the 
provisions of this section. Maxey v. 
Cooper, 21 M 456, 457, 54 P 562. 

A right of appeal is granted from the 
justice’s court to the district court in all 
cases; and an appeal lies where a justice 
refuses to set aside a judgment by default, 
and the district court should entertain the 
appeal for a trial de novo as it was tried, 
or should have been tried, in the justice’s 
court. State ex rel. Shanahan v. Linday, 


22 M 398, 400, 56 P 827. See State ex 
rel. Reynolds v. Laurendeau, 27 M 522, 
524, 71 P 754. 


Only such questions as were raised and 
presented in the justice’s court can be 
tried on appeal in the district court, and 
where there was no showing that a mo- 
tion was made in the justice’s court to 
set aside the judgment and dismiss the 
cause, but the record showed that the case 
was tried on issues of fact raised by the 
answer, it was proper for the district 
court, on appeal from a judgment for 
plaintiff, to overrule a motion to dismiss 
the cause, and to try the issues of fact 
which had been raised before the justice. 
Clark v. Great Northern Ry. Co., 30 M 
458, 464, 76 P 1008. 


Appeals from justices’ courts to the dis- 
trict courts are allowed in all cases in 
such manner and under such regulations 
as may be prescribed by law. State ex 
rel. Rosenstein v. District Court, 41 M 
100, 102, 108 P 580. 


Where motion to set aside default judg- 
ment in justice’s court was made within 
time, but justice failed to rule thereon 
until more than thirty days had elapsed 
and subsequent appeal to district court 
was dismissed, held: that section 93-7901 
requiring appeal from justice’s court judg- 
ment within thirty days and _ section 
93-7902 limiting appeals from default judg- 
ments of justice’s courts to questions of 
law and abuse of discretion by the justice, 
if followed literally, would deprive party 
attempting to appeal under above facts 
of his constitutional right to appeal, and 
therefore, that the motion to set aside the 
default judgment suspends the judgment, 
and the time to appeal does not run until 
the motion is sustained or overruled. 
Davis v. Bell Boy Gold Mining Co., 101 
M 534, 538, 54 P 2d 568. 


Justices of the PeaceC14l. 

51 C.J.S. Justices of the Peace §§ 127- 
130. 

31 Am. Jur. 768, Justices of the Peace, 
§§ 111 et seq. 


POLICE AND MUNICIPAL COURTS 


Sec. 24. The legislative assembly shall have power to provide for creating 
such police and municipal courts and magistrates for cities and towns as may be 
deemed necessary from time to time, who shall have jurisdiction in all cases 
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arising’ under the ordinances of such cities and towns, respectively ; such police 
magistrates may also be constituted ex-officio justices of the peace for their re- 


spective counties. 

References 

Cited or applied in State ex-rel. City 
of Butte v. District Court, 37 M 202, 204, 


95 P 841; State ex rel. Ryan Ve Norby, 
ee Mice, 165 Ps2d*802,: 303. 


Courts€>187. 
21 C.J.S. Courts § 249. 
14 Am. Jur. 255-260, Courts §§ 13-20. 


MISCELLANEOUS PROVISIONS 


See. 25. 
References 


Thelen v. Vogel et al., 86 M 33, 40, 281 
P 753. 


See. 26. 


The supreme and district courts shall be courts of record. 


Courts¢48. 
21 C.J.S. Courts §§5, 13. 


All laws relating to courts shall be general and of uniform operation 


throughout the state; and the organization, jurisdiction, powers, proceedings and 
practice of all courts of the same class or grade, so far as regulated by law, shall 


be uniform. 
Operation and Effect 


If the specific provisions of the code re- 
lating to the drawing of a jury panel may 
be treated as directory only, and be disre- 
garded by the presiding judge, then juries 
might be summoned by one judge by open 
venire, and by another by any particular 
method which he might prefer, and the 
result would be an absence of that uni- 
form operation of law relating to the 
courts of the state contemplated by this 
section. State v. Landry, 29 M 218, 224, 
74 P 418. 

Since the act of December 10, 1903, 
amending section 180 of the code of civil 
procedure of 1895 (93-901), so as to pro- 
vide for the disqualification of district 
judges on the filing of an affidavit of 


Sec. 27. 


prejudice, is general in its terms and oper- 
ation throughout the state, and therefore 
sufficiently complies with this section, it 
is immaterial that it was passed at an ex- 
tra session of the legislature. State ex 
rel. Anaconda ©. M. Co. v. Clancy, 30 M 
529, 542, 77 P 312. 


References 

Cited or applied in State ex rel. Root 
v. McHatton, 10 M 370, 25 P 1046; State 
ex rel. Breen v. Toole, 32 M 4, 8, 79 P 403; 
State ex rel. Corry v. Cooney et al., 70 M 
355, 364, 225 P 1007. 


Statutes€274(2). 
59 C.J. Statutes § 309. 


The style of all process shall be “The State of Montana,” and all 


prosecutions shall be conducted in the name and by the authority of the same. 


“Criminal Prosecutions’—Defined 


Infractions of local police regulations 
are not, in their essence, crimes or misde- 
meanors, as those terms are employed in 
criminal jurisprudence, and are therefore 
not eriminal prosecutions. 
need not be prosecuted in the name of the 
state, but should be prosecuted in the 
name of the city. City of Helena v. Kent, 
32 M 279, 290, 80 P 258; State ex rel. 
Streit v. Justice Court, 45 M 375, 381, 
123 P 405. See, also, State ex rel. City 
of Butte v. District Court, 37 M 202, 206, 
95 P 841. 

Prosecutions for violations of logit or- 
dinances must be conducted in the name 
of the municipality, by its prosecuting of- 


ficer, but criminal cases arising under the - 


state laws must be prosecuted in the name 
of the state and by the county attorney. 


Such actions . 


State ex rel. Streit v. Justice Court, 45 M 
375, 380, 123 P 405. 


Immaterial Variation from Style of Pro- 
cess—HEffect of 


Since an officer’s authority to sell land 
on foreclosure emanates from the decree, 
and not from a so-called order of sale 
thereon, the fact that such order ran in 
the name of “The People of .the State of 
Montana,” instead of “the State of Mon- 
tana,” the style required for process by 
this section, was immaterial. Thomas v. 
Thomas, 44 M 102, 109, 119 P 283. 

While the above section is mandatory, 
it does not follow that an indictment or 
information is defective if it does not 
contain a formal specific allegation that 
it is presented in the name and by the 
authority of the state. The provision 
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embodies both a command to the courts 
that they shall not entertain a prosecu- 
tion of a citizen by any authority other 
than that of the state, acting through the 
officers provided for that purpose, and 
also a guaranty to the citizen that. he shall 
not be held to answer by any other au- 
thority. The requirement is 
with if it appears from the record that 
the prosecution is conducted in the name 
of the state and by its authority. State 
v. Barry, 45 M 582, 584, 124 P 774. 


“Process” Defined 


The word “process” employed in the 
constitutional provision “the style of all 
process shall be ‘The State of Montana’,” 
does not include the order of sale found 
in the decree of a court of equity in 
foreclosure proceedings. Thomas v. Thomas, 
44 M 102, 110, 119 P 283. 


Sec. 28. 
be administered in the same action. 
Operation and Effect 


The old distinctions between actions at 
law and in equity have been abolished, 
and the court, having jurisdiction of the 
parties, can afford such relief as the facts 
of the case may justify. Merchants’ Nat. 
Bank v. Great Falls Opera House Co., 23 
M 33, 40, 57 P 445. 

Under this section, a mistake as to the 
form in which the action should be 
brought, or as to the relief which may 
be demanded upon the statement of facts 
made, is of no moment. If equitable re- 
lief is demanded, but the facts do not 
warrant this character of relief, a com- 
plaint will be sustained for legal relief, if 
the facts warrant it. Anderson v. Red 
Metal Min. Co., 36 M 312, 319, 93 P 44. 

Though under the code system of plead- 
ing the common-law distinctions of form 
of actions have been abolished, the sub- 
stantial rights remain unchanged; the 
reasons underlying the cause of action re- 
main the same and plaintiff may not re- 
cover beyond the case stated by him in 


Sec. 29. 


complied - 


‘ 


Art. VIII, § 29 
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M 537, 544, 26 P 1066; Independent Pub- 
lishing Co. v. County of Lewis and Clark, 
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of Butte Va District Court, 37 M 202, 205, 
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District ‘Court, 53 M 350, 355, 165 P 294; 
State ex rel. "Marquette v. Police Court, 
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424; Rosebud County Vv. Flinn, 109 M 537, 
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Indictments and Informations€=26, 48; 
Process€=—28. : 

42 C.J.S. Indictments and Informations 
§§ 41, 80, 88, 89; 50 C.J. Process § 30. 


There shall be but one form of civil action, and law and equity may 


his complaint. Kramlich v. Tullock, 84 
M 601, 612, 277 P 411. 

Since law and equity may in this state 
be administered in the same action under 
this provision, the remedy by way of a 
writ of possession in a quiet title suit, 
equitable in nature, is the same as if 
issued in action in ejectment. Dodd v. 
Simon, 113 M 536, 541, 129 P 2d 224. 
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Cited or. applied in Lloyd v. Sullivan, 
9. M: 577, 587, 24 P 218; Edgerton v.. Edg- 
erton, 12 M 122, 145, 29 P 966; State ex 
rel. Stewart v. District Court, 77 M 361, 
372, 251 P 137; Alley v. Peeso, 88 M 1, 
12, 290 P 238; Frisbee v. Coburn et al., 
101 M 58, 70, 52 P 2d 882; Tuttle v. Union 
Bank and Trust Co., 112 M 568, 577, 119 
P 2d 884; Hall v. Lommasson, 113 M 272, 
283, 124 P 24 694. 


Action€@25, 
1 C.J.S. Actions §§ 55-57. 


The justices of the supreme court and the judges of the district 


courts shall each be paid quarterly by the state, a salary, which shall not be in- 
creased or diminished during the terms for which they shall have been respectively 
elected. Until otherwise provided by law, the salary of the justices of the supreme 
court shall be four thousand dollars per annum each, and the salary of the judges 
of the district courts shall be three thousand five hundred dollars per annum each. 


‘ Operation and Effect 


This section embodies an express re- 
striction upon the powers of the legis- 
lative’ assembly. Lloyd v. Silver Bow 
County, 11 M 408, 413, 28 P 453. . 

While ‘a district judge elected prior to, 
and serving af the time of the passage of 


an act increasing the salary of the office, 
would not have been entitled to the in- 
crease, his successor appointed to fill the 
vacancy created by the former’s resigna- 


tion some seven months after. its passage, 


eould rightfully demand. the enlarged 
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compensation. State ex rel. Jackson. v. 
Porter, 57 M 343, 188 P 375. 

Held, that the imposition of tax upon 
the net income derived from the official 
salary of a district judge in accordance 
with the provisions of chapter 181 (sees. 
84-4901 to 84-4932), laws of 1933, does 
not constitute a diminution of such salary, 
and, therefore, does not offend against this 
constitutional provision, that the salaries 
of such judicial officers shall not be dimin- 
ished during their terms of office, nor 
against section 31, article V, of the con- 
stitution. Poorman v. State Board of Equa- 
lization, 99 M 543, 555, 45 P 2d 307. 


Sec. 30. 


CONSTITUTION OF MONTANA 


Under section 29, article VIII, the legis- 
lature is authorized to fix and change 
salaries of justices of the supreme court 
and therefore section 82-2001 which placed 
the duty of reporting the court’s decisions 
upon the justices and fixed a salary of 
$1500 per year for those services was con- 
stitutional. Tipton v. Sands, 103 M 1, 
15, 60 P 2d 662. 


References 


Cited or applied in State ex rel. Buck 
v. Hickman, 10 M 497, 499, 26 P 386. 


Judges@—22. 
48 C.J.S. Judges § 34 et seq. 


No justice of the supreme court nor judge of the district court shall 


accept or receive any compensation, fee, allowance, mileage, perquisite or emolu- 
ment for or on account of his office, in any form whatever, except the salary pro- 


vided by law. 
Operation and Effect 


This section embodies an express re- 
striction upon the powers of the legisla- 
tive assembly. Lloyd v. Silver Bow County, 
11 M 408, 413, 28 P 453. 

Section 82-2001 providing for payment 
to justices of supreme court for reporting 
court’s decisions held not to violate sec. 


See. 31. 


30, art. VIII since under sec. 29 of art. 
VIII the legislature had authority to in- 
crease the salaries in that manner. Tipton 
v. Sands, 103 M 1, 15, 60 P 2d 662. 


JudgesC22. 
48 C.J.S. Judges § 36. 


No justice or clerk of the supreme court, nor judge or clerk of any 


district court shall act or practice as an attorney or counsellor at law in any court 
of this state during his continuance in office. 


Operation and Effect 


This section is a prohibition directed 
against the district judge. State v. Jack- 
son, 9 M 508, 519, 24 P 213. 


See. 32. 
and opinions of the supreme court. 
References 


State ex rel. Helena Allied Printing 
Council v. Mitchell, 105 M 326, 342, 74 
P 2d 417. 


See. 33. 


Judges@=21. 
48 C.J.S. Judges §§ 9, 10. 


The legislative assembly may provide for the publication of decisions 


Reports€=314. 
54 C.J. Reports §4 et seq. 


All officers provided for in this article, excepting justices of the 


supreme court, who shall reside within the state, shall respectively reside during 
their term of office in the district, county, township, precinct, city or town for 


which they may be elected or appointed. 


Clerks of Courts€—4; District and Pros- 
ecuting Attorneys¢=2(3); Judges@—21. 


14 C.J.S. Clerks of Courts § 4; 27 C.J.S. 
District and Prosecuting Attorneys §§ 4, 


9; 48 C.J.S. Judges §§ 9, 10. 


Sec. 34. Vacancies in the office of justice of the supreme court, or judge of 
the district court, or clerk of the supreme court, shall be filled by appointment, by 
the governor of the state, and vacancies in the offices of county attorney, clerk of 
the district court, and justices of the peace, shall be filled by appointment, by the 
board of county commissioners of the county where such vacancy occurs. A person 
appointed to fill any such vacancy shall hold his office until the next general elec- 
tion and until his successor is elected and qualified. A person elected to fill a va- 
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Art. VIII, § 37 


cancy shall hold office until the expiration of the term for which the person he 


succeeds was elected. 


Intention of This Provision 


The general policy of the state govern- 
ment is that election to office, when it 
may be conveniently done, is the rule, 
and that appointment to fill vacancies 
shall be effective only until the people 
ean elect. That this was the intention of 
the constitutional convention is clearly in- 
dicated by the last two sentences of this 
section. State ex rel. Patterson v. Lentz, 
50 M 322, 340, 146 P 932. 

Policy of Montana law is that an ap- 
pointee to an elective office shall hold office 
only until people who elected his predeces- 
sor have the first opportunity to fill the 
office with a person of their own choice. 
Bailey v. Knight, __. M ___, 168 P 2d 843, 
845. 


Term of Office of Appointees 


In every instance of appointment to 
fill a vacancy in an elective office, unless 
an exception be made in the office of 
county commissioner, the constitution 
specifically limits the tenure of the ap- 
pointee to the next general election, or 
“yntil his successor is elected and quali- 
fied”; and this phrase is literally con- 
strued by the concluding sentence of the 
above section, for if an appointee holds 
for the residue of the term, then there 


Sec. 35. 


could never be “a person elected to fill 
a vacancy” if an appointment had been 
made. That sentence is intelligible only 
upon the theory that the appointee holds 
only until the next general election, or 
until the person elected for the residue 
of the term qualifies. State ex rel. Me- 
et v. Sedgwick, 46 M 187, 190, 127 


Tie Vote for Clerk of District Court— 
Effect of 


In the event of a tie vote for clerk of 
the district court, the board of county 
commissioners is authorized to appoint to 
fill the vacancy. State ex rel. Jones v. 
Foster, 39 M 583, 592, 104 P 860. 


References 


Cited or applied in State ex rel. Breen 
v. Toole, 32 M 4, 8, 79 P 403; State ex 
rel. Rowe v. Kehoe, 49 M 582, 585, 144 
P 162; State ex rel. Greene v. Anderson, 
113 M 582, 590, 129 P 2d 874. 


Clerks of Courts@~7; District and Prose- 
cuting Attorneys¢> 2(2); Judges¢=8. 

14 C.J.8. Clerks of Courts §7; 27 C.J.S. 
District and Prosecuting Attorneys §§ 3, 9; 
48 C.J.S. Judges §§ 29-33. 


No justice of the supreme court or district judge shall hold any 


other public office while he remains in the office to which he has been elected or 


appointed. 
Operation and Effect 


This section is a prohibition against a 
district judge holding any other office. 
State v. Jackson, 9 M 508, 519, 24 P 213. 

Section 82-2001, imposing the duty upon 
justices of the supreme court to report the 
court’s decisions, does not contravene the 
prohibition of section 35, article VIII, 
since supreme court reporter is not an 


Sec. 36. 


“office” within the meaning of the constitu- 
tional provision for the position does not 
possess a delegation of a portion of the 
sovereign power of the government, to be 
exercised for the benefit of the public. 
Tipton v. Sands, 103 M 1, 15, 60 P 2d 662. 


Officers¢=30. 
46 C.J. Officers § 48. 


A civil action in the district court may be tried by a judge pro 


tempore, who must be a member of the bar of the state, agreed upon in writing 
by the parties ltigant, or their attorneys of record, approved by the court, and 
sworn to try the cause; and in such case any order, judgment or decree, made or 
rendered therein by such judge pro tempore, shall have the same force and 
effect as if made or rendered by the court with the regular judge presiding. 

Operation and Effect necessary to the exercise thereof. 


The authority given by this section to  trell v. Wilcox, 11 M 77, 79, 27 P 394. 
a special judge to try a case carries with 
it authority to do any act incidental or 


Lit- 


Judges€—25(1). 
48 C.J.8. Judges §§ 49, 55, 105, 107. 


Sec. 37. Any judicial officer who shall absent himself from the state for more 
than sixty consecutive days shall be deemed to have forfeited his office, 
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When Applied To Leave During Military 
Service 

Contention that ch. 47, L. 1941 (77-701 
to 77-708) is invalid as a whole as class 
legislation by the exclusion of judicial of- 
ficers from its operation by this provision, 
and that in the absence of a saving clause 
the presumption is that the legislature 
would not have enacted the chapter if it 
had known that it could not apply to such 
officers during their leave during military 
service, held without merit, since after 
elimination of an unconstitutional portion 
of a statute the remainder must be sus- 
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tained if complete in itself and capable -of 
execution under the legislative intent, even 
though the act contain no saving clause. 
Gullickson v. Mitchell, 113 M 359, 375, 
126 P 2d 1106. 


‘References 


Cited or applied in Wallace v. Helena 
Electric Ry. Co.,.10 M 24, 45, 24 P 626, 25 
Py 278; 

Judges¢>10. 
48 C.J.S. Judges §§ 24, 25. 


ARTICLE IX 


RIGHTS OF SUFFRAGE AND ASEM Ge ceo aos TO HOLD OFFICE 20 


Section 1. 
Operation and Effect 


The use of voting machines is not in 
contravention of this section. State ex 
rel. Fenner v. Keating, 53 M 371, 163 P 
1156. 


References 
Cited or applied in State ex rel. Cheno- 


Sec. 2. 


All elections by the people shall be by ballot. 


weth v. Acton, 31 M 37, 41, 77 P 299; 
State ex rel. Van Horn v. Lyon, __ Mite 2s 
173k °20 e891. 


ed 


Elections¢=161. 
29 C.J.S. Elections § 149. 


Every person of the age of twenty-one years or over, possessing the 


following qualifications, shall be entitled to vote at all general elections and for 
all officers that now are, or hereafter may be, elective by the people, and, except 
as hereinafter provided, upon all questions which may be submitted to the vote 
of the people or electors: First, he shall be a citizen of the United States; second, 
he shall have resided in this state one year immediately preceding the election at 
which he offers to vote, and in the town, county or precinct such time as may be 
prescribed by law. If the question submitted concerns the creation of any levy, 
debt or liability the person, in addition to possessing the qualifications above men- 
tioned, must also be a taxpayer whose name appears upon the last preceding com- 
pleted assessment roll, in order to entitle him to vote upon such question. Pro- 
vided, first, that no person convicted of felony shall have the right to vote unless 
he has been pardoned or restored to citizenship by the governor: provided, second, 
that nothing herein contained shall be construed to deprive any person of the right 
to vote who has such right at the time of the adoption of this constitution ; pro- 
vided, that after the expiration of five years from the time of the adoption of this 
constitution, no person except citizens of the United States shall have the ety 
to vote. 


NOTE.—Section 2 of article IX is given 
as amended by act approved March 9, 
1931 (chapter 101, laws of 1931); adopted 
at the general election of November 8, 
1932, effective under governor’s proclama- 
tion December 9, 1932. The original con- 
stitutional provision was before amended. 


See chapter 1, laws of 1913, as later ap- 


proved by the people. 


“Absent Voter Law” Does Not Violate 
This Provision 


Held, that the absent voters law (chap- 
ter 155, laws of 1917—-sections 23-1301 to 
23-1321) is a valid enactment and not open 
to the objection that in permitting a bal- 
lot to be delivered to the election officers 
by mail, it violates section 2 of article IX 
of the ‘state constitution, the contention 
that the section, by providing that an 
elector shall have resided in the state one 
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year immediately preceding the election. 


“at which he offers to vote,” impliedly re- 
quires his personal presence at the polls, 
not being tenable. Goodell v. Judith Basin 
County et al., 70 M 222, 228 et seq., 224 
PASL10; 


Operation and Effect 


The fact that by section 3 of chapter 
29 laws of 1907, pp. 50, 920 et seq., (since 
repealed), establishing county free high 
schools, the electors who favor the estab- 
lishment of such schools are designated as 
the persons who shall determine the lo- 
cation of it, is not a valid objection to its 
constitutionality as depriving those op- 
posed to such school of the right to vote 
on the question of its location, contrary to 
this section. Evers v. Hudson, 36 M 135, 
151, 92 P 462, 

In the absence of any property test 
for voters, 
qualifications enumerated in this section, 
and who is duly registered, is entitled to 
vote without reference to his property 
holdings. State ex rel. Eagye v. Bawden, 
51 M 357, 359, 152 P 761. 

The constitutional provisions for sub- 
mission of certain measures “to the people” 
(art. XIII, sec. 2) or “to the people of the 
state” (art. V, sec. 1) are qualified by the 
provisions that, if the question submitted 
concerns the creation of any levy, debt or 
liability, the voter, in addition to possess- 
ing general qualifications must also be a 


taxpayer. Pioneer Motors v. State High- 
way Commission, ___ M ___, 165 P 2d 796, 
799. 


“Qualified Elector” _ 


Save where otherwise indicated, the 
term “qualified elector’ means a person 
who possesses the qualifications prescribed 
by the constitution as necessary to en- 
title him to vote; it does not mean simply 
a registered voter. State ex rel. Lang v. 
Furnish, 48 M 28, 32, 134 P 297. 


. Voting is an Affirmative Act, Vote “For” 
Deceased Candidate Not Counted As Op- 
posed to Write-in 


The casting of a ballot at an election of 
public officers is an affirmative, not a 
negative act—an act done with intention 
of voting for someone; hence if it is the 
purpose of voters to defeat a certain 


Sec. 3. 


a person who possesses the | 


Art. IX, §8 


candidate, that purpose can be accom- 
plished only by voting for some person in 
opposition to him, and not by voting for 
a person who died some weeks before elec- 
tion with the expectation that the vote 
east for him would be counted as op- 
posed to the person sought to be defeated; 


- one who has died is no longer a person 


for whom, under this section a voter may 
east his ballot. State ex rel. Wolff v. 
Guerkink, 111 M 417, 426, 109 P 2d 1094, 


When Objections To Electors’ Quailifi- 
cations Too Late 


Under this provision of the constitution 
that persons voting on a question under 
initiative and referendum, concerning the 
creation of a public debt or liability, must 
be taxpayers whose names appeared on 
the last preceding assessment roll, the 
point that some were permitted to vote 
who were not qualified, when raised after 
the election and where the measure ecar- 
ried by a vote of nearly four to one, held 
not sufficient to defeat the act. Martin v. 
State Highway Commission, 107 M 603, 
615, 88 P 2d 41, 


References 


Cited or applied before amendment in 
State ex rel. Chenoweth v. Acton, 31 M 
37, 43, 77 P 299; as amended in State ex 
rel. Fadness v. Bie, 53 M 138, 144, 162 
P 164; Rose v. Sullivan, 56 M 480, 482, 
185 P 562; In re Mahaffay’s Estate, 79 
M 10, 18, 254 P 875; Arps v. State High- 
way Commission, 90 M 152, 161, 300 P 
549; Wilson v. Hoisington, 110 M 20, 23, 
98 P 2d 369; State ex rel. Palagi v. Regan, 
113 M 3438, 355, 126 P 2d 818; Burgan & 
Walker Ine. v. State Highway Commis- 
sion, 114 M 459, 470, 137 P 2d 663; State 
ex rel. Van Horn Vv; Lyon, ARAOH eae WE! 
P 2d 891, 892. 


Elections¢—59 et seq. 

29 C.J.S. Elections §16 et seq. 

18 Am. Jur. 209, Elections, §§ 43-98. 

Constitutionality of statutes in relation 
to registration before voting at election or 
primary. 91 ALR 349. 

Constitutionality, construction, and ap- 
plication of constitutional or statutory 
provisions which make payment of poll 
tax condition of right to veto. 139 ALR 
561. 


For the purpose of voting no person shall be deemed to have gained 


or lost a residence by reason of his presence or absence while employed in the 
service of the state, or of the United States, nor while engaged in the navigation of 
the waters of the state; or of the United States, nor while a student at any institu- 
tion of learning, nor while kept at any almshouse or other asylum at the public 
expense, nor while CORE in any public prison. 


References 


State ex rel. Johnson v. Kassing, 74 M 


25, 30, 238 P 582; Wilson v. Hoisington, 
110 M 20, 24, 98 P 2d 369. 
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Elections@74-77. 
29 C.J.S. Elections §§ 19, 22-24. 
17 Am. Jur. 632-636, Domicil, §§ 70-77. 
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Change of domicil by public officer or 
employee. 129 ALR 1382. 


Sec. 4. Electors shall in all cases, except treason, felony or HidaeR of peace, 
be privileged from arrest during their attendance at elections and in going to and 


returning therefrom. 
Elections€238. 


Sec. 5. 


29 C.J.S. Elections § 215. 


No elector shall be obliged to perform military duty on the days of 


election, except in time of war or public danger. 


Elections€=233. 
Sec. 6. 


29 C.J.S. Elections § 215. 


No soldier, seaman or marine in the army or navy of the United 


States shall be deemed a resident of this state in consequence of being stationed at 
any military or naval place within the same. 


Elections€~74. 


Sec. 7. 


29 C.J.S. Elections § 24. 


No person shall be elected or appointed to any office in this state, 


civil or military, who is not a citizen of the United States, and who shall not have 
resided in this state at least one year next before his election or appointment. 


References 


Wilson v. Hoisington, 110 M 20, 23, 98 
Pi2d 369. 


Sec. 8. 
this state. 


References 


Cited or applied in State v. Martin, 24 


M 403, 408, 62 P 590. 
Sec. 9. 


Officers€=21, 22. 
46 C.J. Officers §§ 34, 36. 


No idiot or insane person shall be entitled to vote at any election in 


Elections¢=59. 
29 C.J.S. Elections § 16. 


The legislative assembly shall have the power to pass a registration 


and such other laws as may be necessary to secure the purity of elections and guard 


against abuses of the elective franchise. 
‘Operation and Effect 


Registration is no part of the qualifi- 
cations of an elector, and adds nothing to 
them; it is merely a method of ascertain- 
ing who the qualified electors are, in order 
that abuses of the elective franchise may 
be guarded against. State ex rel. Lang v. 
Furnish, 48 M 28, 33, 134 P 297; State 
ex rel. Fadness vy. Hie, 53 M 138, 145, 162 
P 164. 


Statutes 
vision 

Under this provision of the state con- 
stitution, the legislature had the power 
to authorize the district court, by means 
of the corrupt practices act (secs. 94-1427 
to 94-1474), to find a vacancy in an office 
for violation of the provisions of such act. 


. See... 10. 


Held Valid Under This Pro- 


State ex rel. Kommers v. District Court, 
109 M 287, 292, 96 P 2d 271. 

See also, Tipton v. Sands, 103 M 1, 10, 
60 P 2a 662. 


References 


Cited or applied in State ex rel. Metcalf 
v. Wileman, 49 M 436, 440, 143 P 565; 
Harrington v. Crichton, 53 M 388, 164 
P 537; State ex rel. Durland v. Board of 
County Commissioners, 104 M 21, 27, 64 
P 2d 1060; State ex rel. Palagi v. Regan, 
113 M 3438, 355, 126 P 2d 818; State ex 
rel. Van Ord Vv. YON, - ae re, Pee 
2d 891, 892. 

Elections¢-19. 

29 C.J.S. Elections § 13. 


All persons possessing the qualifications for suffrage prescribed by 


Section 2 of this article as amended and such other qualifications as the legislative 
assembly may by law prescribe, shall be eligible to hold the office of county super- 
intendent of schools or any other school district office. 


NOTE.—Section 10, article IX, is given 
as amended by act approved March 7, 


1923 (chapter 97, laws of 1923); adopted 
at the general election of November 4, 
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References 


Cited or applied in Rose v. Sullivan, 56 
M 480, 185 P 562; State ex rel. Flynn v. 
Ellis, 110 M 43, 48, 98 P 2d 879; State ex 
rel, Palagi v. Regan, 113 M 343, 357, 126 
P 2d 818. 


1924; effective under governor’s. .procla- 
mation December 9, 1924. 


Operation and Effect 


~The constitution prescribes no ae 
qualifications for a county superintendent 
of schools than those provided for in this 
and the following sections; that is, the ~ 
person must be either a woman, or a per- 
son qualified to vote at general elections 
and for state officers in this state. State 
ex rel. Chenoweth v. Acton, 31 M 37, 43, 
77 the298; 


Sec. 11. Any person qualified to vote at general elections and for state 
officers in this state, shall be eligible to any office therein except as otherwise pro- 
vided in this constitution, and subject to such additional qualifications as may he 
prescribed by the legislative assembly for city offices and offices hereafter created. 


Schools and School Districts@48(2). 
56 C.J. Schools and School Districts 
§§ 144, 165. 


Operation and Effect 


By the adoption of the suffrage amend- 
ment to the constitution, the sex attribute 
as a qualification to hold office was 
eliminated, and the use of the word 
“male” in a statute prescribing a quali- 
fication for office is of no effect. Rose 
v. Sullivan, 56 M 480, 185 P 562. 

Where the legislature in creating an 
elective. office prescribes no limitations 
or qualifications, the right to hold it is 
an implied attribute of citizenship and is 
presumed to be coextensive with that of 
voting at an election. held for the pur- 
pose of choosing an incumbent for that of- 
fice, those only who are competent to se- 
lect the officer being deemed competent 
to hold it. State ex rel. Shea v. Cocking 


et al., 66 M 169, 173, 213 P 594. 
Statutes Held Valid Under This Pro- 
vision 


Ch. 116, L. 1937 (since repealed), pro- 
viding that the holder of a public office 


Sec. 12. 


must tender his resignation upon becoming 
a candidate for another office, ete. held not 
to offend against this constitutional pro- 
vision as prescribing qualifications for 
eligibility to public office in addition to 
those herein provided, or as a limitation 
upon the right to seek another office, but 
rather limiting the right to retain the 
office already held. Mulholland v. Ayers, 
109 M 558, 565, 99 P 2d 234. 


References 


Cited or applied in State ex rel. Ken- 
nedy v. Martin, 24 M 403, 408, 62 P 588; 
State ex rel. Chenoweth v. Acton, 31 M 
37, 43, 77 P 299; Arps v. State Highway 
Commission, 90 M 152, 161, 300 P 549; 
Wilson v. Hoisington, 110 M 20, 23, 98 
P 2d 369; State ex rel. Palagi v. Regan, 
113 M 343, 355, 126 P 2d 818. 


Officers¢18. 
46 C.J. Officers § 32 et seq. 


Upon all questions submitted to the vote of the taxpayers of the 


state, or any political division thereof, women who are taxpayers and possessed 
of the qualifications for the right of suffrage required of men by this constitution, 
shall equally with men have the right to vote. 


References 


Cited or applied in Potter v. Furnish, 46 
M 391, 394, 128 P 542. 


sec. 13. 


Elections@—63-65. 
29 C.J.S. Elections § 30. 


In all elections held by the people under this constitution, the person 


or persons who shall receive the highest number of legal votes shall be declared 


elected. 
Operation and Effect 


If section 94-1468 permits a candidate 
who did not receive the highest number 
of legal votes to be declared elected upon 
a judgment of ouster in a contest pro- 
ceeding, it is void as in contravention of 
this section. Cadle v. Town of Baker, 51 
M 176, 185, 149 P 960. 


Where Deceased Candidate Received 
Majority of Votes, Highest Write-in ras 
didate Held Elected 


Where a candidate for re-election to a 
county office died 24:days before, election, 
his death known generally to electors, but 
his name placed on ballot and majority 
voted for him supposing to retain his 
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widow, appointed to fill the vacancy, until 
the next general election, a write-in can- 
didate whom they intended to defeat, re- 
ceiving the highest vote cast for any living 
person, held, on his application for writ of 
mandate to compel the county canvassing 
board to reconvene and cause certificate 
of election issued to him, that write-in 
candidate elected and entitled to the office. 
State ex rel. Wolff v. Guerkink, 111 M 417, 
426,109 P 2d 1094. 
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References 


Cited or applied in Stackpole v. Halla- 
han, 16 M 40, 40 P 80; State ex rel. Brooks 
v. Fransham, 19 M 273, 289, 48 P 1; State 
ex rel. Breen v. Toole, 32 M 4, 8, 79 P 403. 


Elections€—237. 
29 C.J.S. Elections §§ 241, 242. 


ARTICLE X 


STATE INSTITUTIONS AND PUBLIC BUILDINGS 


Section 1. 


Educational, reformatory and penal institutions, and, those for 


the benefit of the insane, blind, deaf and mute, soldiers’ home, and such other 
institutions as the public good may require, shall be established and supported by 
the state in such a manner as may be prescribed by law. 


Operation and Effect 


There being no constitutional prohibi- 
tion, the state may, under its police power, 
lawfully engage in the business of operat- 
ing a grain elevator or in other similar 
business for the benefit of the public. 
State ex rel. Lyman v. Stewart, 58 M 1, 
6, 1900 P7129. 


Armories Not State Institutions 


Sections 82-201 et seq., creating the Mon- 
tana armory board, do not make armories 
state institutions to be supported by the 
state under section 1, article X, since that 
constitutional provision relates only to in- 
stitutions, title to which is held by the 


Sec. 2. 


state, whereas under the statutes, title is 
held by a public corporation separate 
from the state. Geboski v. Montana Arm- 
ory Board, 110 M 487, 492, 103 P 2d 679. 


References 


State ex rel. Henderson v. Dawson 
County, 87 M 122, 132, 286 P 125; Pampel 
v. State Board of Examiners et al., 114 M 
380, 392, 136 P 2d 991. 


Army and Navy¢=52; Asylums¢=2; 
Hospitals€=2; Prisons¢—1; Reformatories 
€=—2; Schools and School Districts¢=9. 

6 C.J.S. Army and Navy § 62; 7 C.J.S. 
Asylums § 4; 41 C.J.S. Hospitals § 4. 


At the general election in the year one thousand eight hundred and 


ninety-two, the question of permanent location of the seat of government is here- 
by provided to be submitted to the qualified electors of the state, and the majority 
of all the votes upon said question shall determine the location thereof. In case 
there shall be no choice of location at said election, the question of choice between 
the two places for which the highest number of votes shall have been cast shall be, 
and is hereby, submitted in like manner to the qualified electors at the next gen- 
eral election thereafter ; provided, that until the seat of government shall have been 
permanently located the temporary seat of government shall be and remain at 
the city of Helena. 
References 


Cited or applied in State ex rel. Lloyd 
v. Rotwitt, 15 M 29, 30, 37 P 845. 


States¢—22. 
59 C.J. States § 41. 


Sec. 3. When the seat of government shall have been located as herein pro- 
vided the location thereof shall not thereafter be changed, except by a vote of 
two-thirds of all the qualified electors of the state voting on that question at a 
general election at which the question of the location of the seat of government 
shall have been submitted by the legislative assembly. 


States@22. 59 C.J. States § 41. 
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Sec. 4. The legislative assembly shall make no appropriations or expen- 
ditures for capitol buildings or grounds until the seat of government shall have 
been permanently located, as herein provided. 


StatesG-22, 
Sec. 5. 


59 C.J. States § 41. 


The several counties of the state shall provide as may be prescribed 


by law for those inhabitants, who, by reason of age, infirmity or misfortune, may 
have claims upon the sympathy and aid of society. 


“As May Be Prescribed By Law” 


The mandate of this section that the 
counties of the state shall provide for 
their poor “as may be prescribed by law”, 
held, to mean as may be prescribed by 
act of the legislative assembly. State ex 
rel. Wilson v. Weir, 106 M 526, 533, 79 
P 2d 305. 


Laws Not Violating This Provision 


The fact that this provision makes it 
incumbent upon the counties of state to 
provide for their aged and infirm, does 
not thereby prohibit the legislature from 
passing Secs. 89-101 to 89-141 resulting in 
bringing it about, and assisting in their 
care. State ex rel. Normile v. Cooney, 100 
M 391, 409, 47 P 2d 637. 


Operation and Effect 


Held, that the provision of the constitu- 
tion (article X, section 5) that the coun- 
ties of the state shall provide by law for 
those inhabitants who, by reason of age, 
infirmity or misfortune, may have claims 
upon the sympathy and aid of society, 
must be given a broad construction con- 
sistent with its benevolent purpose. 
Jones v. Cooney et al., 81 M 340, 344, 263 
P 429. 

The fact that under this section it is 
made the duty of counties to provide for 
the support of their indigents, does not 
prohibit the legislature from making like 
provision for unfortunates of the state at 
large; therefore, in directing, by section 2 
of chapter 40, laws of extraordinary ses- 


ston 1933-34, (since repealed) that twenty 


per cent of the income tax collected by 
chapter 20, id., the income tax law was 
not rendered unconstitutional. Mills v. 


State Board of Equalization et al., 97 M 
13, 23, 33 P 2d 563. 

The duty of caring for the poor is pri- 
marily an obligation of the counties under 
section 5, article X, but federal and state 
governments may cooperate with the 
counties in discharging the obligation. By 
implication, section 71-106 gives county 
commissioners power to maintain a re- 
employment office for the dependent poor. 
State ex rel. Barr v. District Court et al. 
108 M 433, 436, 91 P 2d 399. 


State May Offer Cooperation and As- 
sistance . 

Legislative control over counties is su- 
preme, except as restricted by the consti- 
tution, and while the duty to care for the 
poor is primarily an obligation of the 
counties under this provision, the state 
may offer cooperation and assistance, and 
the legislature has the right to enact pro- 
visions, binding upon the counties, as to 
how they shall care for their poor, even 
though such action may amount to dicta- 
tion to them concerning expenditures of 
their own funds. State ex rel. Wilson v. 
Weir, 106 M 526, 532, 79 P 2d 305. 


, 


References 


Cited and construed with section 1, ar- 
ticle XIII, in State ex rel. Cryderman v. 
Wienrich, 54 M 390, 395, 170 P 942; State 
v. Gowdy, 62 M 119, 125, 203 P 1115; 
Kraus v. Riley, 107 M 116, 124, 80 P 2d 
864; State ex rel. Broadwater County v. 
Potter, 107 M 284, 287, 84 P 2d 796. 


Paupers€—39(3). 
48 C.J. Paupers, § 207. 


ARTICLE XI 


EDUCATION 


Section 1. 


It shall be the duty of the legislative assembly of Montana to 


establish and maintain a general, uniform and thorough system of public, free, 


common schools. 


Classification of School Districts for the 
Election of Trustees Does Not Violate 
This Provision 


This section does not prohibit the 
enactment of a law classifying school dis- 


tricts for the purposes of the election of 
trustees according to population, so long 
as the law provides for a reasonable clas- 
sification and is reasonable and uniform 
in its operation and effect upon all dis- 
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tricts within the same classification—al- 
though, at the time of the passage of the 
act, only a few districts would be in- 
cluded within the law. State ex rel. Bray 
v. Long, 21 M 26, 30, 52 P 6485. 


“Education” Defined 


“Education” in its broadest and best 
sense embraces mental, moral and physical 
powers or faculties, within the meaning 
of section 1, article XI of the constitution, 
declaring that it shall be the duty of the 
legislature to establish and maintain a 
general, uniform and thorough system of 
public, free, common schools. McNair v. 
School District No. 1, 87 M 423, 427, 288 
B 188; 


Operation and Effect 


The fact that state tax imposed on 
foreign corporation’s freight cars in state 
went into state common school income and 
interest fund did not remove it from con- 
stitutional limitation on levies for state 
purposes. State v. North American Car 
Corp., _"' M __, 164 P 2d 161, 167. 


Purpose of This Provision 


This section and section 11 of this ar- 
ticle are not exclusive so as to limit the 
legislative power to the establishment and 
maintenance of common schools and state 
institutions only. The purpose of this 
section is to insure a system of common 
schools, but there is nothing in it which 
limits the power of the legislature to pro- 
vide for other schools. The section is not 
a limitation upon the legislative power, 
but is a solemn mandate to the legislature. 
Evers v. Hudson, 36 M 135, 150, 92 P 462. 


The clear intent of section 1, article XI, 
constitution, imposing upon the legislature 
the duty of establishing and maintaining 
a general, uniform and thorough system of 
public, free, common schools is that ade- 
quate facilities for the education of all 
children shall be furnished. Grant et al. 
v. Michaels et al., 94 M 452, 464, 23 P 2d 
266. 

The primary purpose underlying con- 
stitutional provisions under which the 
legislature is charged with the duty of 
maintaining a general, uniform and 
thorough system of free public schools and 
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providing sufficient funds, etc. is the pro- 
motion of the general intelligence of the 
people constituting the body politie and 
thereby to inerease the usefulness and 
efficiency of the citizens upon which the 
government of society depends. State ex 
rel, Lien v. School District No. 73 of Still- 
water County, 106 M 223, 226, 76 P 2d 
330. 


Uniform Text Books Not Required by 
This System 


While the legislative assembly has. the 
power to establish a series of text books 
for use in the public schools of the state, 
this section does not require the adoption 
of a uniform series of text books through- 
out the state by that body. Campana v. 
Calderhead, 17 M 548, 550, 44 P 83. 


References 


Cited in State ex rel. Shapley v. Board 
of Commissioners of Yellowstone County, 
12 M 503, 506, 31 P 78; State ex rel. Hen- 
derson v. Dawson County, 87 M 122, 132, 
286 P 125; Perkins v. Trask et al., 95 M 
1, 7, 23 P 2d 982; State ex rel. Gebhardt 
v. City Council of the City of Helena, 102 
M 27, 40, 55 P 2d 671; State ex rel. School 
District No. 29, Flathead County v. Cooney, 
102 M 521, 525, 59 P 2d 48; Rhoades v. 
School District No. 9, Roosevelt County, 
115 M 352, 359, 142 P 2d 890; Eastman v. 
School District, _._ M __, 180 P 2d 472, 
480. 


Schools and School Districts¢—9-11. 
56 C.J. Schools and School Districts § 29. 


Sectarianism in schools. 5 ALR 866 and 
141 ALR 1144. 


Schools: extent of legislative power 
with respect to attendance and curriculum. 
39 ALR 477 and 53 ALR 832. 

Schools; free text books and other school 
supplies for individual use of pupils. 67 
ALR 1196. 

Power of municipal or school authorities 
to prescribe vaccination or other health 
measure as a condition of school attend- 
ance. 93 ALR 14138, 

What is common or public school within 
contemplation of constitutional or statu- 
tory provisions. 113 ALR 697. 


The public school fund of the state shall consist of the proceeds cf 


such lands as have heretofore been granted, or may hereafter be granted, to the 
state by the general government known as school lands; and those granted in lieu 
of such; lands acquired by gift or grant from any person or corporation under any 
law or grant of the general government; and of all other grants of land or money 
made to the state from the general government for general educational purposes, or 
where no other special purpose is indicated in such grant: all estates, or distribu- 
tive shares of estates that may escheat to the state; all unclaimed shares and 
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dividends of any corporation incorporated under the laws of the'state, and all other 
grants, gifts, devises or bequests made to the state for general educational purposes. 


Operation and Effect 


Neither this provision nor that con- 
tained in section 1 of article XVII deals 
with the subject of the capacity of the 
state to acquire property. Both are limi- 
tations upon the power of disposal by the 
legislature. They also embody an express 
injunction upon the legislature that the 
property with which they deal must be 
devoted exclusively to the purposes for 
which it has been or may be acquired. In 
re Beck’s Estate, 44 M 561, 576, 121 P 784. 

The provisions of section 7 of ordinance 
No. 1, with relation to grants of land 
made by the United States to the state; of 
section 1, article XVII, of the constitu- 
tion, providing the manner of disposal of 
such land, and of sections 2 and 12, ar- 
ticle XI, providing that the school fund 
derived from the proceeds of such land 
shall be guaranteed against loss or diver- 
sion, are limitations upon the power of 
disposal of school land by the legislature. 
Newton v. Weiler, 87 M 164, 286 P 133. 

Sections 91-519 et seq., prohibiting in- 
heritance by alien heirs whose country 
does not permit inheritance by residents 
of this state creates an escheat. The above 
constitutional provision requires all 
escheated estates or distributive shares of 
escheated estates to go to the public school 
fund of the state, and the legislature had 
no power to direct that such property go to 
either the county general fund or the gen- 
eral fund of the state. Bottomly v. Mea- 
gher County et al., 114 M 220, 224, 133 
Pii2d"770. 


. 
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‘The provision of sec. 91-523 before 
amendment providing for delivery to 
county general fund of all property of 
decedent’s estate which would have vested 
in his nonresident alien next of kin but 


‘ for other provisions of the statute was 


invalid as violating © this constitutional 
provision placing in state public school 
fund all escheated estates and escheated 
interests in estates. In re Nielsen’s Estate, 
—. M _..,,165 P 2d 792, 794, 


What Part of Estate Escheats To State 


Held, that both under sec. 91-420 and 
ch. 104, 1. 1939, 91-519 to 91-522, if all non- 
resident alien heirs of a decedent are dis- 
qualified from sharing in an escheated 
estate the entire estate is taken, and 
if only a part of the heirs are disqualified 
only their interests are taken, since this 
provision speaks of “estates, or distribu- 
tive shares of estates.” Bottomly v. Mea- 
gher County, 114 M 220, 230, 133 P 2d 770. 


References 

Cited or applied in State ex rel. Knight 
v. Cave, 20 M 468, 471, 52 P 200; State 
ex rel. Evans v. Stewart, 53 M 18, 23, 161 
P 309; School District No. 1 v. City of 
Helena, 87 M 300, 307, 287 P 164; Toole 
County Irrigation District v. State, 104 


‘M 420, 432, 67 P 2d 989. 


Schools and School Districts¢17. 
56 C.J. Schools and School Districts § 33. 
47 Am. Jur. 357, Schools, §§ 83 et seq. 


Such public school fund shall forever remain inviolate, guaranteed by 


the state against loss or diversion, to be invested, so far as possible, in publie 
securities within the state, including school district bonds, issued for the erection 
of school buildings, under the restrictions to be provided by law. 


Investment of Fund Lawful 


, This section of the constitution does not 
mean that the state may not invest the 
public school fund under such regulations 
as may be prescribed by law, and assess- 
ments against lands acquired by the state 
under mortgages for loans made from 
public school fund held valid. Toole 
County Irrigation District v. State, 104 M 
420, 437, 67. P 2d 989. 


Operation and Effect 


An act providing for the investment of 
school funds is not invalid because it dis- 
criminates against certain securities. State 
ex rel. Evans v. Stewart, 53 M 18, 24, 161 
P, B09; 

The provision of section 3, article XI, of 
the constitution that the publie school 
fund shall forever remain inviolate refers 


to the permanent school fund and not to 
funds, raised by tax levies; hence the con- 
tention that to hold school districts liable 
for penalties, interest and costs on delin- 
quency in payment of special improve- 
ment assessments would violate the consti- 
tutional guaranty may not be sustained. 
School District No. 1 v. City of Helena, 87 
M. 300, 307, 287 P 164. 


References 

Cited or applied in State ex rel. Knight 
v. Cave, 20 M 468, 471, 52 P 200; Butte 
v. School District, 29 M 336, 74 ’p 869; 
Newton v. Weiler, 87 M 164, 171, 286 P 
133; Lodge v. Ayers, 108 M 527, "530, 91 
P 2d. 691. 


Schools and School Districts¢-18. 
56 C.J. Schools and School Districts § 34. 
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Sec. 4. The governor, superintendent of public instruction, secretary of state 
and attorney general shall constitute the state board of land commissioners, which 
shall have the direction, control, leasing and sale of the school lands of the state, 
and the lands granted or which may hereafter be granted for the support and 
benefit of the various state educational institutions, under such regulations and 


restrictions as may be prescribed by law. 


Laws Not Violating This Provision 


Held that chapter 61, laws of 1935, 
(omitted) providing for extension of leases 
of state grazing lands for additional 
period of three years at option of lessees 
does not violate this section because board 
as part of executive department of state 
is subject to legislative control within re- 


ex rel. Gravely v. Stewart, 48 M 347, 350, 
137 P 854; Rider v. Cooney et al., 94 M 
295, 305, 23 P 2d 261; Nemitz v. Reck- 
ards et al., 98 M 229, 38 P 2d 980; State 
ex rel. School District No. 29, Flathead 
County v. Cooney, 102 M 521, 526, 59 P 
2d 48; Lodge v. Ayers, 108 M 527, 529, 91 
Biza G91, 


strictions. Leuthold v. Brandjord et al., 
100 M 96, 108, 47 P 2d 41. Public Lands¢—51 et seq.; Schools and 
School Districts¢=15. 

50 C.J. Public Lands § 183 et seq. 


47 Am. Jur. 357, Schools, § 84. 


References 


Cited or applied in State ex rel. Koch 
v. Barret, 26 M 62, 65, 66 P 504; State 


Sec. 5. Ninety-five per centum (95%) of all the interest received on the 
school funds of the state, and ninety-five per centum (95%) of all rents received 
from the leasing of school lands and of all other income from the public school 
funds shall be apportioned annually to the several school districts of the state in 
proportion to the number of children and youths between the ages of six (6) and 
twenty-one (21) residing therein respectively, but no district shall be entitled to 
such distributive share that does not maintain a public free school for at least 
six months during the year for which such distribution is made. The remaining 
five per centum (5%) of all the interest received on the school funds of the state, 
and the remaining five per centum (5%) of all the rents received from the leasing 
of school lands and of all other income from the public school funds, shall annually 
be added to the public school funds of the state and become and forever remain 
an inseparable and inviolable part thereof. | 

NOTE.—tThis section is given as amend- 
ed by chapter 149, laws of 1919, approved 


at election of November 2, 1920, effective 
under governor’s proclamation December 


children affected did not reside in any 
school district, and could not be consi- 
dered in apportionment of school moneys 
since under sec. 75-1520 noncontiguous 


6, 1920. territory may not be included in a district. 
State ex rel. Lantz v. Morris, 113 M 187, 
Noncontiguous Territory—Apportion- 190, 126 P 2d 1101. 
ment 


In a proceeding in prohibition to res- References 


train county officials from taking into 
consideration 200 Indian children residing 
in noncontiguous territory within which 
no public schools were maintained, and 
which was illegally attached in 1901 to 
such district, held, that the territory com- 
prising 210 square miles lying many miles 
from the district was not, and never had 
been a part of such district, and that the 


Sec. 6. 


Cited or applied in State ex rel. Knight 
v. Cave, 20 M 468, 471, 52 P 200. 


Municipal Corporations€—957; Schools 
and School Districts@19, 99. 

44 C.J. Municipal Corporations § 4282; 
56 C.J. Schools and School Districts §§ 41 
et seq., 815. 


47 Am. Jur. 360, Schools, §§ 89 et seq. 


It shall be the duty of the legislative assembly to provide by taxation, 


or otherwise, sufficient means, in connection with the amount received from the 
general school fund, to maintain a public, free common school in each organized 
district in the state, for at least three months in each year. 
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Operation and Effect 

Since section 6, article XI, constitution, 
places the duty upon the legislature to 
provide by taxation, “or otherwise” suf- 


ficient means for the maintenance of a- 


public, free common school in each organ- 
ized district in the state (which includes 
a county high school), the legislature had 
power to clothe the county high school 
board with authority to provide, to some 
extent, for the maintenance of the school 
by authorizing the board to rent school 
buildings to private persons for public 
dances, as it did by the enactment of 
chapter 48, laws of 1929, (since repealed) 
by providing for their rental for “public 
entertainments.” Young v. Board of Trus- 
tees et al., 90 M 576, 582, 4 P 2d 725. 


Purpose 

The primary purpose underlying consti- 
tutional provisions under which the legis- 
lature is charged with the duty of 
maintaining a general, uniform and thor- 
ough system of free public schools and 
providing sufficient funds, etc. is the pro- 


Sec. 7. 


Art. XI, § 10 


motion of the general intelligence of the 
people constituting the body politic and 
thereby to increase the usefulness and 
efficiency of the citizens upon which the 
government of society depends. State ex 
rel. Lien v. School District No. 73 of 
Stillwater County, 106 M 223, 226, 76 P 
2d 330. 


References 

Cited in State ex rel. Shapley v. Board 
of Commrs. of Yellowstone Co., 12 M 503, 
506, 31 P 78; State ex rel. Knight v. Cave, 
20 M 468, 471, 52 P 200; State ex rel. 
Henderson v. Dawson County, 87 M 122, 
132, 286 P 125; School District No. 1 v. 
City of Helena, 87 M 300, 307, 287 P 164; 
State ex rel. Gebhardt v. City Council of 
the City of Helena, 102 M 27, 40, 55 P 
2d 671. 


Schools and School Districts¢=9. 

56 C.J. Schools and School Districts 
§ 29. 

47 Am. Jur. 352, Schools, §§ 76 et seq. 


The public free schools of the state shall be open to all children and 


youth between the ages of six and twenty-one years. 


References 


State ex rel. Henderson v. Dawson 
County, 87 M 122, 132, 286 P 125. 
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Schools and School Districts¢—150. 

56 C.J. Schools and School Districts 
182. 

47 Am. Jur. 406, Schools, §§ 151 et seq. 


Neither the legislative assembly, nor any county, city, town, or school 


district, or other public corporations, shall ever make directly or indirectly, any 
appropriation, or pay from any public fund or moneys whatever, or make any 
grant of lands or other property in aid of any church, or for any sectarian pur- 
pose, or to aid in the support of any school, academy, seminary, college, university, 
or other literary, scientific institution, controlled in whole or in part by any 
church, sect or denomination whatever. 


Colleges and Universities€—4; Schools 56 C.J. Schools and School Districts 
and School Districts¢=3. § 20. 
47 Am. Jur. 446, Schools, §§ 208 et seq. 


Sec. 9. No religious or partisan test or qualification shall ever be required 
of any person as a condition of admission into any public educational institution 
of the state, either as teacher or student; nor shall attendance be required at any 
religious service whatever, nor shall any sectarian tenets be taught in any public 
educational institution of the state; nor shall any person be debarred admission to 
any of the collegiate departments of the university on account of sex. 


Colleges and Universities¢-9; Schools 14 O.J.S. Colleges and Universities §§ 8, 
and School Districts€-127, 150, 165. 25-29. 


Sec. 10. The legislative assembly shall provide that all elections for school 
district officers shall be separate from those elections at which state or county 
officers are voted for. 


Schools and School Districts€—53(1), 
63(1). an 4 


56 -C.J. Schools and School Districts 
§ 166 et seq. 
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The general control and supervision of the state university and the 


various other state educational institutions shall be vested in a state board of 
education, whose powers and duties shall be prescribed and regulated by law. The 
said board shall consist of eleven members, the governor, state superintendent of 
public instruction, and attorney general, being members ex-officio; the other 
eight members thereof shall be appointed by the governor; subject to the con- 
firmation of the senate, under the regulations and restrictions to be provided by 


law. 


Mandamus to Credit Three-Year High 
School 


Held, granting writ of mandate to com- 
pel state board of education to accredit 
school as three year high school before 
obtaining approval of superintendent of 
public instruction under sec. 75-4139, and 
under state board rule, in the absence also 
of authority of board of trustees or prior 
legal demand upon state board to accredit 
the school, court erred in granting writ. 
(See also sec. 75-107, subd. 4.) State ex 
rel. School District No. 29, Flathead 
County v. Cooney, 102 M 521, 525, 529, 
59 P 2d 48. 


Operation and Effect 


The state board of education was created 
by the legislature under the authority of 
this section. State ex rel. Koch v. Barret, 
26 M 62, 66, 66 P 504. 


This section does not limit the legis- 
lative authority to establishing and main- 
taining common schools and state insti- 
tutions, and is not offended by laws of 
1907, chapter 29, p. 50, (since repealed) 
authorizing the establishment of county 
free high schools. Evers v. Hudson, 36 M 
135, 149, 92 P 462. 


Held, that section 2 of chapter 77, laws 
of 1927, (75-1626) authorizing an appeal 
from a decision of a board of school 
trustees on an application for transporta- 
tion of pupils from their homes to a 
school, ete., to the state board of educa- 
tion, is not open to the objection that 
under section 11, article XI, of the con- 
stitution the legislature in precribing the 
powers and duties of such board is limited 
to prescribing powers and duties to be 
exercised in connection with the state 
educational institutions and therefore was 
without authority to clothe it with juris- 
diction to pass on appeals relating to 
matters connected with the common 
schools. State ex rel. Stephens v. Keaster 
et al., 82 M 126, 266 P 387. 


The state board of education charged 
by section 11, article XI of the con- 
stitution, with the general control and 
supervision of the state university and 
its various units, “whose powers and du- 
ties shall be prescribed and regulated by 
law,” is a: part of the executive depart- 
ment of the state government—one of its 


agencies—and as such subject to legisla- 
tive control. State v. Brannon et al., 86 
M 200, 213, 283 P 202. 


Turning next to the plan adopted by 
the board for the construction of the 
students’ union building at Missoula, it 
is first contended that the state board of 
education has no power or authority to 
charge a student union fee to each. stu- 
dent, or, if such authority exists, this 
cannot be done without the consent of 
the student body, and that the attempt 
to do so violates section 11 of article XI 
of the constitution and the code provi- 
sions enacted pursuant thereto. This con- 
stitutional provision merely vests control 
over the state educational institutions in 
the board, and authorizes the legislature 
to define and circumscribe the powers and 
duties of the board. State v. State Board 
of Education et al., 97 M 121, 133, 33 P 
2d 516. 


Section 11, article XI, merely vests con- 
trol of the state educational institutions 
in the board of education and authorizes 
the legislature to define and circumscribe 
the powers and duties of the board. State 
ex rel. Dragstedt v. State Board of Edu- 
cation et al., 103 M 336, 339, 62 P 2d 330. 


When Governing Regulation Has Force 
of Law 


A regulation of the state board of edu- 
cation providing that reappointment of a 
professor after three years of service shall 
be deemed a permanent appointment, un- 
der which the board had functioned for 
some twenty-one years, held valid and 
clearly within its authority under this 
provision and sec. 75-403, and reappoint- 
ment. of a professor after such years of 
service was a permanent appointment, and 
his status not changed by the board’s 
striking the regulation from its rules and 
regulations printed on the back of the 
sixth annual contract when he came within 
the regulation upon execution of his 
fourth. State ex rel. Keeney v. Ayers, 
108 M 547, 554, 92 P 2d 306. 


References 
Cited or applied in In re Beck’s Estate, 


_ 44 M 561, 581, 121 P 784, 1057; Barbour 


v. State Board of Education, 92 M 321, 
325, 13 P 2d 225. 
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Schools and School Districts@>45-47. 
56 C.J. Schools and School Districts 
§ 129. 


Art. XI, §12 


55 Am. Jur. 1 et seq., Universities and 
Colleges. 


Sec. 12. The funds of the state university and of all other state institu- 
tions of learning, from whatever source accruing, shall forever remain inviolate 
and sacred to the purpose for which they were dedicated. The various funds 
shall be respectively invested under such regulations as may be prescribed hy 
law, and shall be guaranteed by the state against loss or diversion. The interest 
of said invested funds, together with the rents from leased lands or properties 
shall be devoted to the maintenance and perpetuation of these respective 


institutions. 
Acts Held Not to Violate This Provision 


Held, that the action of the state board 
of education in pledging the income and 
interest derived from the land grant fund 
of the university as security for repayment 
of any loan made to it for the erection 
of a journalism building at the state 
university, was within its power and not 
in violation of this constitutional provi- 
sion that university funds shall be devoted 
to the maintenance and perpetuation of 
the institution. (See ch. 133 laws of 1935, 
omitted) State. ex rel. Wilson v. State 
Board of Education, 102 M 165, 174, 56 
P 2d 1079. 


Acts Held to Violate This Provision 


Chapter 3 of the session laws of 1905, 
authorizing the state board of land com- 
missioners to issue and sell bonds, the 
proceeds to be applied to the erection, 
furnishing and equipment of an addition 
to the state normal school building, and 
pledging as security, for the payment of 
the principal and interest on such bonds 
the lands granted by section 17 of the 
enabling act, is void as being in violation 
of this section. State ex rel. Haire v. 
Rice, 33 M 365, 385, 83 P 874; affirmed 
in State of Montana ex rel. Haire v. Rice, 
204 U. S. 291, 27 Sup. Ct. 281, 51 L. Ed. 
490. 


’ Funds 


The state normal school is one of the 
institutions of learning to which reference 
is made in this section. The funds referred 
to mean all funds, which shall be invested 
to draw interest, and used for no other 
purpose. State ex rel. Haire v. Rice, 33 
M 365, 385, 83 P 874. 


Not in Conflict With Enabling Act. 


This section is not in conflict with sec- 
tion 17 of the enabling act, which grants 
certain lands to the state of Montana for 
the state normal school, and provides for 
the manner in which such lands shall be 
held and disposed of and the funds de- 
rived therefrom applied. State ex rel. 
Haire v. Rice, 33 M 365, 387, 83 P 874. 


Operation and Effect 


The purpose of the grant in aid of the 
state normal school is observed, and ear-. 
ried into effect by this section. Provision 
is made for the support of the state normal 
school for all time. The principal sums 
derived from the sales of lands or of 
timber are made to serve this institution, 
by earning interest which may be applied 
to its maintenance and perpetuation, while 
the principal sums themselves are kept in- 
violate. State ex rel. Haire v. Rice, 33 M 
365, 388, 83 P 874. 

The provisions of section 7 of ordinance 
No. 1, with relation to grants of land 
made by the United States to the state; 
of section 1, article XVII, of the consti- 
tution, providing the manner of disposal 
of such land, and of sections 2 and 12, 
article XI, providing that the school fund 
derived from the proceeds of such land 
shall be guaranteed against loss or diver- 
sion, are limitations upon the power of 
disposal of school land by the legislature. 
Newton v. Weiler, 87 M 164, 171, 286 
P 133, 

The provision of this section that the 
income and rentals from the lands granted 
by the federal government to the state for 
state educational purposes shall be devoted 
to the “maintenance and perpetuation” 
of the respective institutions, held not vio- 
lated by the enactment of chapter 7, laws 
extra. session 1933-34, (omitted) authori- 
zing the state board of education to pledge 
one-half of such income to secure repay- 
ment of funds obtained from the federal 
government under the national recovery 
act, the funds so obtained to be used for 
the erection of buildings for the eastern 
Montana state normal school at Billings. 
State v. State Board of Education et al., 
97 M 371, 381, 34 P 2d 515. 


Regulations Prescribed by Law 


Pursuant to the constitution, the legis- 
lature has enacted regulations under 
which, in default of sale, all agricultural 
and grazing lands may be leased under 
the direction of the state land commission 
for terms not exceeding five years, and 
requiring the revenues derived therefrom 
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to be paid into the hands of the state 
treasurer. The lands selected for the use 
of the state agricultural college under the 
grant by congress are subject to these 
regulations. State ex rel. Koch v. Barret, 
26 M 62, 65, 66 P 504. 
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ARTICLE XII 


REVENUE AND TAXATION 


Section 1. 


The necessary revenue for the support and maintenance of the 


state shall be provided by the legislative assembly, which shall levy a uniform rate 
of assessment and taxation, and shall prescribe such regulations as shall secure 
a just valuation for taxation of all property, except that specially provided for in 


this article. 


The legislative assembly may also impose a license tax, both upon 


persons and upon corporations doing business in the state. 


Applies to Artificial as Well as Natural 
Persons 


The provision that the legislature “shall 
prescribe such regulations as shall secure 
a just valuation for taxation of all prop- 
erty,’ applies to artificial as well as to 
natural persons. Northwestern Mut. Life 
Ins. Co. v. Lewis and Clark County, 28 M 
484, 495, 72 P 982. 


“Assessment” and “Taxation” Defined 


“Assessment,” within the meaning of 
this section, is the process by which per- 
sons subject to taxation are listed, their 
property described, and its value ascer- 
tained and stated; “taxation” is the de- 
termination of the rate of levy and impos- 
ing it. Hilger v. Moore, 56 M 146, 182 
P 477. 


Assessments for Special Improvements— 
Constitutional Provision Not Applicable to 


Section 1, of article XII, of the consti- 
tution, and section 11 of the same article, 
providing for a uniform rate of taxation, 
that taxes shall be levied and collected 
for public purposes only, relate to taxa- 
tion for governmental purposes and have 
no reference to assessments for special 
improvements such as contemplated by the 
ereation of an irrigation district. Walden 
v. Bitter Root Irr. Dist., 68 M 281, 292, 
217 P 646. 


Classification for Taxation Not Prohib- 
ited by This Provision 

This section does not prohibit the legis- 
lature from classifying property for the 
purpose of taxation. Hilger v. Moore, 56 
M 146, 182 P 477. 


Delegation of Ramng Power to Cities 
and Towns 


The provisions of this section are pro- 
hibitory, and the legislature cannot dele- 
gate the authority conferred thereby to 
cities and towns. But, while the legisla- 
ture may not confer upon cities and towns 
the right to impose a license tax upon 
professions and occupations for the pur- 
pose of raising revenue, it may, in the ab- 
sence of constitutional limitation, authorize 
them to impose such a.tax in aid of 
police regulations. Johnson v. City of 
Great Falls, 38 M 369, 373, 99 P 1059. See, 
also, Reilly v. Hatheway, 46 M 1, 9, 125 
P 417; City of Butte v. Montana Inde- 
pendent Tel. Co., 50 M 574, 579, 148 P 
384. 


Duty of Legislature to Provide Neces- 
sary Revenue for State 


The legislature is vested with the power, 
and is required, to provide the necessary 
revenue for the support and maintenance 
of government, and for this purpose to 
levy a uniform rate of taxation upon all 
property in the state, except such as is 
exempted by express provision of the con- 
stitution itself. Its power in this behalf 
is to be exercised in regular session and 
not at other times, because provision for 
its support and maintenance is one of the 
ordinary functions of government. State 
ex rel. Bennett v. State Board of Exam- 
iners, 40 M 59, 62, 104 P 1055. 


Income Tax Is an Excise Tax 


Held, that chapter 181, laws of 1933, 
(84-4901 to 84-4932) imposing a graduated 
income tax and adopted from the state of 
Idaho after construction thereof by its 
supreme court, the opinion of which was 
directly called to the attention of the 
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legislature when considering the act, is a 
valid exercise of its taxing power; that 
the tax is an ‘excise tax and not one 
upon “property” within the meaning of 
sections 1 and 17, article XII, of the con- 
stitution, and therefore not subject to the 
constitutional restrictions relative to the 


assessment of property. O’Connell v. State. 


Board of Equalization, 95 M 91, 103 et 
seq., 25 P 2d 114; Mills v. State Board of 
Equalization et al., 97 M 13, 17 et seq., 3 

P 2d 563. 


“Just Valuation” Defined 


The requirement of section 1, article 
XII, of the constitution that a “just valu- 


ation” for taxation of property shall be. 


had, held to mean a correct, honest and 
trie one, and that such value shall be 
ascertained and employed as the basis of 
taxation, and while a mere error in judg- 
ment will not support a claim of unjust 
discrimination, an intentional deviation 
from the requirements of just valuation 
and practical uniformity will render a 
statute prescribing such a rule void. Fruit 
Growers Express Co. v. Brett, 94 M 281, 
go O20? 17 F: 


License Tax—Exemption From 

Since under article XII, section 1, the 
legislative assembly may impose a license 
tax upon persons and corporations doing 
business in the state, and taxation is the 
rule and exemption the exception, one so 
doing business and attacking such a tax 
on the ground that he is exempt has the 
burden of showing that he comes within 
some definite exception to the rule. Mid- 
_ Northern Oil Co. v. Walker et al. 65 M 
414, 421, 211 P 353. 


License Tax—Purposes for Which Li- 
cense Tax May Be Levied 


The word “also” in the last sentence 
of this section was not used to carry into 
the sentence where it occurs the idea 
expressed in the sentence preceding it, to 
the effect that the legislature may also 
impose license taxes for the support of 
the state, but was used simply to connect 
the idea of the two systems of revenue, 
and for that reason the imposing of li- 
cense taxes is not restricted to the pur- 
pose of state revenue alone. State v. 
Camp Sing, 18 M 128, 44 P 516. 

The license tax imposed under Ch. 186, 
L. 1925 (since repealed) fifty-five per cent 
of which is turned over to the counties for 
road purposes, held not open to the objec- 
tion that by it taxes are levied upon coun- 
ties for county purposes in violation of 
section 4, article XII, of the constitution, 
the tax being authorized under section 1 
of that article permitting the legislature 
to impose a license tax upon persons or 
corporations doing business in the state. 


Art, XII, §1 


State v. Silver Bow Refining Co., 78 M 
1, 21, 252 P 301. 

Under section 1 of article XII, of this 
constitution, a license or excise tax can 
only be imposed upon persons or corpora- 
tions for engaging in a business, not upon 
a particular commodity. Arps v. State 
Highway Commission, 90 M 152, 156, 170, 
300 P 549. 

A license may be required either for 
taxation purposes or to defray expense of 
regulation, and legislature has power to 
impose license taxes for revenue purposes 
under this section. State v. Glacier Park 
Co., _. M __, 164 P 2d 366, 368. 


License Tax—Uniformity of 

The constitution does not require that 
licenses shall be uniform, and the first 
sentence of this section and section 11 of 
this article should be read together and 
a statute providing for a graduated li- 
cense tax on steam laundries and laundry- 
men is valid. State ex rel. Sam Toi vy. 
French, 17 M 54, 41 P 1078; State v. 
Hammond Packing Co., 45 M 343, 123 P 
407. 


The constitution gives the power to im- 
pose a license tax upon persons doing 
business in the state, and in exercising 
the power given the legislature is not 
required to tax all occupations equally or 
uniformly; it may single out one for the 
purpose, providing in imposing the tax it 
treats all persons alike who are engaged 
in it. Quong Wing v. Kirkendall, 39 M 
64, 69, 101 P 250. 


The tax imposed by sec. 84-3207 upon 
a manufacturer is the license or occupa- 
tion tax provided for by the last sentence 
of section 1, article XII, of the constitu- 
tion, and is not controlled by the uniform- 
ity clause contained in section 11 of the 
same article; hence such license tax may 
be graduated according to the amount 
of business done and is not open to at- 
tack as being discriminatory because one 
doing a business of $15,000 or less a year 
is relieved from payment thereof. State 
v. Hennessy Co., 71 M 301, 307, 230 P 64. 


A proper classification of subjects for 
the purpose of imposing license taxes im- 
plies that there exist real differences as 
between the subjects constituting the dif- 
ferent classes and excludes the idea of 
arbitrary selection, and a license tax is 


“uniform when it is equal upon all persons 


belonging to the described class upon 
which it is imposed. Hale v. County 
Treasurer of Mineral Co., 82 M 98, 106, 
265 P 6; State v. State Highway Com. 
et al., 82 M 382, 388, 267 P 499. 


In the imposition of a license tax, the 
legislature is not required to tax all occu- 
pations equally or uniformly; it may tax 
all or select for taxation certain classes 
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and leave others untaxed. Norum v. Ohio 
Oil Co. et al., 83 M 353, 359, 272 P 534. 


Property Subject to Taxation 


The franchise right of. a foreign com- 
pany to do business in this state is prop- 
erty, and if it proves valuable, it is a 
proper subject for taxation within the 
meaning of this article. Northwestern 
Mut. Life Ins. Co. v. Lewis and Clark 
County, 28 M 484, 493, 72 P 982. 

All property in the state, except such 
as is specifically mentioned in the con- 
stitution, is subject to taxation. Hale v. 
County of Jefferson, 39 M 137, 141, 101 
P 973. 

Held, that shares of stock in foreign 
corporations owned by a legal resident of 
the state who, however, for all intents and 
purposes had left Montana and was doing 
business as a stock broker in the city of 
New York, which shares had never been 
within this state but were held and had 
their business situs in the state of New 
York, were not subject to taxation within 
this state. State ex rel. Rankin v. Har- 
rington, 68 M 1, 16, 217 P 681. 

To the extent that shares of stock of 
a bank have a value over and above the 
taxable real and personal property of the 
bank they are taxable, under the constitu- 
tional command (sees. 1 and 2, art. XII) 
that all property, other than that specially 
exempted, must be taxed, without refer- 
ence to the character of the securities 
which go to make up that value. Montana 
Nat. Bank v. Yellowstone County, 78 M 
62, 78 et seq., 252 P 876. 


Scope of Article XII 


This article of the constitution deals ex- 
clusively with the subject of taxation for 
state, county, and other purposes, including 
eity revenue. State ex rel. City of Butte 
v. Weston, 29 M 125, 128, 74 P 415. 


Statutes Held Invalid Under This Pro- 
vision 

While section 681 of the civil code of 
1895 (repealed), declaring that “each and 
every insurance corporation or company 
transacting business in this state must be 
taxed upon the excess of premiums re- 
ceived over losses and ordinary expenses 
incurred within the state during the year,” 
in constitutional, the portion of said sec- 
tion which provides that such companies 
are subject to no other taxation under the 
laws of this state, except taxes on real 
estate and fees imposed by law, is un- 
constitutional, as being in conflict with 
section 1 and section 7 of this article. 
Northwestern Mut. Life Ins. Co. v. Lewis 
and Clark County, 28 M 484, 495, 72 P 
982. 

Where foreign corporation was not en- 
gaged in transportation of commodities 
within state but owned freight cars which 
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were furnished to common carriers, corpo- 
ration’s cars were not taxed in proportion 
to amount of and actual physical presence 
and use within several taxing districts of 
state, freight cars owned by others were 
taxed on different basis and state did not 
levy any tax against freight cars owned 
by railroads not operating within state 
but which were furnished for compensa- 
tion to railroads operating within state, 
the tax against cars of foreign corpora- 
tions was discriminatory and denied due 
process of law and equal protection. State 
v. North American Car Corp., _. M 
164 P 2d 161, 166. 


Id. Any tax against the same kind of 
property used for identical purposes is 
not uniform when a different valuation 
and a different rate is applied to two dis- 
tinct taxpayers, separately distinguishable 
only in name, and the tax being imposed 
by the same taxing district, and such 
disregard of the uniform clause of the 
constitution constitutes “discrimination.” 


emma J 


Statutes Held Valid Under This Provi- 
sion 

The purpose of section 84-409, which 
provides for the taxation of solvent 
credits, less such debts as may be owing 
by the taxpayer, being merely to ascertain 
the just amount and value of property 
subject to taxation, in conformity with 
the above section of the constitution, does 
not have the effect of exempting from 
taxation property other than that enumer- 
ated in the next succeeding section of this 
article, and said section is therefore not 
unconstitutional. Daly Bank ete. Co. v. 
Board of Commrs., 33 M 101, 107, 81 P 
950. . 


Chapter 88, laws of 1935, authorizing 
remission of interest and penalties held 
not violative of this constitutional pro- 
vision. State ex rel. Sparling v. Hitsman, 
99 M 521, 533, 44 P 2d 747. 

A license tax imposed for the privilege 
of doing business in the state is not sub- 
ject to the uniformity provisions of the 
state constitution (Secs. 1 and 11, art. 
XII). State ex rel. Griffin v. Greene, 104 
M 460, 463, 67 P 2d 995. 

Section 83-108, ceding exclusive juris- 
diction over lands within the state to the 
federal government without reserving the 
right to tax personal property of persons 
and corporations located upon such lands, 
does not violate section 1, article XII. 
State ex rel. Board of County Commis- 
sioners of Valley County v. Bruce et al., 
106 M 322, 337, 77 P 2d 403. 

The State Highway Treasury Anticipa- 
tion Debenture Act of 1945 relating to 
imposition of state gasoline license held 
not to violate this section. Pioneer Motors 
v. State Highway Commission M 
165 P 2d 796, 803. 
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Taxation Methods Not Exclusive 


The two methods of taxation provided 
for by this section (taxation and license 
systems) are not exclusive and the legis- 
lature has the power to adopt other 
methods of taxation not prohibited by the 
constitution, as against the contention 
that the constitutional provisions are 
mandatory and that the maxim “inclusio 
unius” ete. applies. State v. Driscoll, 101 
M 348, 360, 54 P 2d 571. 


Taxation Provisions Limitation Not 
Grant 


The provisions of the constitution in 
regard to taxation constitute a limitation 
upon the legislative power and not a 
grant of power. State ex rel. Tillman v. 
District Court, 101 M 176, 181, 53 P 2d 
107. 


Two Systems of Taxation Contemplated 
by This Provision—Property Tax and Li- 
cense 

Two schemes or systems of taxation are 
recognized by this section—a property 
tax and a license tax. Authority is also 
given by this section for the coexistence 
of both of these systems of taxation with 
reference to the same person or corpora- 
tion. The two systems are not mutually 
dependent. Each is independent of the 
other, and the existence of one is not a 
bar to the imposition of the other. North- 
western Mut. Life Ins. Co. v. Lewis 
and Clark County, 28 M 484, 490, 72 P 
982. 

Property and occupation are alike legiti- 
mate objects of taxation. An occupation 
tax may be imposed either for regulation 
_ or revenue, or both, as provided for in 

laws of 1909, chapter 67, p. 81, (omitted) 
an act to create a state accident insurance 
and total permanent disability fund for 
coal miners, etc. Cunningham v. North- 
western Improvement Co., 44 M 180, 213, 
119 P 554. 

The constitution (this provision) pro- 
vides two methods of raising revenue for 
‘public purposes: the taxation system and 
the license system. State v. State Highway 
Com. et al., 89 M 205, 296 P 10383. 

Whenever a tax is imposed for the pur- 
pose of raising the necessary revenue for 
the support of the state, and is not a li- 
cense tax such as authorized by the final 
clause of section 1, article XII, of the 
constitution, it must be levied against the 
property of the taxpayer, upon a _ just 
valuation thereof for taxation. Fruit 
Growers Express Co. v. Brett, 94 M 281, 
289 et seq., 22 P 2d 171. 


Uniformity Clause—Absolute Uniform- 
ity Not Required 

Absolute uniformity or equality in the 
imposition of a tax being unattainable, 
courts will not declare a statute invalid as 
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in contravention of section 1, article XII, 
of ‘the. constitution, unless it is made to 
appear that it was framed on a plan or 
principle not calculated to produce uni- 
formity or equality, or that its adminis- 
tration will result in such flagrant injus- 
tice as to evidence an entire disregard of 
the constitutional requirement. Anaconda 
Copper Min. Co. v. Junod, 71 M 132, 139, 
227 P1001. 


Uniform Rule of Assessment and Taxa- 
tion—Statutes Held Not to Violate 


The act, approved March 4, 1897, pro- 
viding that all property of a decedent 
shall be subject to a tax at a fixed rate 
on every one hundred dollars, but that an 
estate valued at less than seven thousand 
five hundred dollars shall not be subject 
to any such “tax or duty,’ is not in 
conflict with this section, although the act 
does not impose a uniform rate of taxa- 
tion upon all heirs, devisees, legatees, and 
distributees. Gelsthorpe v. Furnell, 20 M 
299,307, 51 P 267. 


The provisions of chapters 48 and 49, 
laws of 1919 (Sec. 2123 R.C.M. 1921, since 
repealed), relating to the powers and 
duties of the state board of equalization, 
and authorizing said board to make an 
original assessment of the rights of way, 
pole, and transmission lines, distributing 
systems, ete., of electric power companies, 
and of section 2001 (84-401), providing that 
all taxable property must be assessed at its 
full cash value, are to be read in the 
light of the constitutional requirement 
that there shall be a uniform rate of 
assessment and taxation, and a just valua- 
tion for taxation of all property. State v. 
State Board of Equalization, 56 M 413, 
444, 185 P 708. 


The rule of uniformity of taxation, 
based. upon the mandatory injunction to 
the legislature contained in the first sen- 
tence of this section and a consideration 
of section 1, article XII, of the consti- 
tution, held to be: That it shall prescribe 
such uniform mode of assessment as shall 
secure a just valuation of all taxable prop- 
erty; that all taxes shall be levied and 
collected by general laws and for public 
purposes only, and that they shall be uni- 
form upon the same class of property 
within the territorial limits of the author- 
ity levying the tax. Hilger v. Moore, 56 
M 146, 182 P 477. 

Sections 66-2204 et seq., requiring a levy 
of a tax upon lands “agricultural in char- 
acter” for the purpose of bond issues for 
the construction of state terminal eleva- 
tors, does not violate the uniformity 
clause of the constitution. State ex rel. 
Lyman -v. Stewart, 58 M 1, 6, 190 P 129. 
Reversed on the ground of exempting per- 
sonal property from taxation in Stoner v. 
Timmons, 59 M 158, 196 P 519. 
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Held, that the construction of the sta- 
tutes referred to in this case (secs. 2344- 
2355, R. C. M. 1921 (since repealed) and 
sees. 84-5401 to 84-5414), does not vio- 
late the provision of section 3, article 
XII of the constitution, providing that 
the annual net proceeds of mines and 
mining claims shall be taxed “as provided 
by law,” nor the provision of section 1 of 
that article requiring the legislature to 
levy a uniform rate of assessment and 
taxation under such regulations as shall 
secure a just valuation of all property. 
Anaconda Copper Min. Co. v. Junod, 71 
M 132, 139, 227 P 1001. 
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generally are illegally fixed lower. 3 ALR 
1370; 28 ALR 988; and 55 ALR 503. 

Income as “property” within constitu- 
tional limitations on taxation. 11 ALR 
313; 70 ALR 468; and 97 ALR 1488. 

Constitutionality of statute imposing 
liability upon estate or relatives of insane 
person for his support in asylum. 48 ALR 
733. 

Validity of so-called “sales tax.” 89 
ALR 1432; 110 ALR 1485; 117 ALR 846; 
and 128 ALR 893. 

Constitutionality of statutes providing 
for refund of. taxes illegally or erroneously 
exacted. 98 ALR 284. 


Constitutionality of statutes authorizing 
or requiring the payment of, or assump- 
tion of legal liability for, tax anticipation 
warrants. 99 ALR 1039. 


Power to remit, release, or compromise 
tax claim. 99 ALR 1062. 


Subjection to public supervision because 
of public service nature of business as 
basis of classification for purposes of 
taxation. 99 ALR 1164. 


The legislative assembly may levy and collect taxes upon incomes 


of persons, firms and corporations for the purpose of replacing property taxes. 
These income taxes may be graduated and progressive and shall be distributed to 
the public schools and to the state government. 


NOTE.—This section was enacted as 
chapter 83, laws of 1933, approved by the 
people at the general election of November 
6, 1934, and became effective by gover- 
nor’s proclamation, December 6, 1934. 


Sec. 2. 


Taxation€—54,104. 
61 C.J. Taxation §§ 2307, 2341. 
27 Am. Jur. 301 et seq., Income Taxes. 


The property of the United States, the state, counties, cities, towns, 


school districts, municipal corporations and public hbraries shall be exempt from 
taxation ; and such other property as may be used exclusively for the agricultural 


and horticultural societies, for educational purposes, 


places for actual religious 


worship, hospitals and places of burial not used or held for private or corporate 
profit, institutions of purely public charity and evidences of debt secured by 
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mortgages of record upon real or personal property in the state of Montana, may 


be exempt from taxation. 


NOTE.—Section 2 is given as amended 
by chapter 142, laws of 1917, adopted at 
the general election of 1918, effective 
under governor’s proclamation December 
Zon LOLS. 


County Property When Subject to Spe- 
cial _ Improvement Taxes 


Where a city lot owned by the county 
is not used for county purposes and spe- 
cial municipal improvements enhance its 
value for building purposes, the county 
is liable for the payment of the conse- 
quent special assessments, constitutional 
and statutory provisions (const., art. XII, 
sec. 2; sec. 84-202), exempting its prop- 
erty from taxation, not applying under 
such conditions. State v. Jeffries, 83 M 
111, 115, 270 P 638. 


. Exemptions Herein Are Exclusive 


As the provisions of the constitution 
are declared to be mandatory and prohibi- 
tory, the enumerations in this section are 
exclusive of any other. Daly Bank ete. 
Co. v. Board of Commrs., 33 M 101, 107, 
817° P 950. 

It was not the intention of the framers 
of the constitution to write into the funda- 
mental law any useless or meaningless 
phrases; and the very fact that they de- 
clared an exemption from taxation in fav- 
or of public property is a recognition of 
the principle that, without such express 
exemption, that property would be sub- 
ject to taxation, along with the property 
of the private individuals, corporations, 
and others. City of Kalispell v. School 
District, 45 M 221, 228, 122 P 742. 

The legislature may extend the exemp- 
tion to the property enumerated in this 
section, but it cannot go further or in- 
elude any other. Cruse v. Fischl, 55 M 
258, 263, 175 P 878. 


Exemption Indian Property from Taxa- 
tion 

The general provision of the state con- 
stitution that property of the United 
States is exempt from taxation is con- 
trolled by the special provisions of sec. 2, 
of ordinance no. 1, that lands granted 
to an Indian by act of congress shall be 
exempt from taxation only so long as 
congress may not otherwise prescribe. 
British-American Oil Producing Co. v. 
State Board of Equalization, 101 M 293, 
306, 54 P 2d 129. 


Irrigation District Assessments Not 


Taxes 

Assessments for irrigation district pur- 
poses in their nature akin to special as- 
sessments for local improvements, are not 


“taxes” within the meaning of this sec- 
tion declaring that state property shall be 
exempt from taxation, and state owned 
lands within the district are subject to 
assessments levied by the district for 
district purposes. Toole County Irrigation 
District v. State, 104 M 420, 434, 67 P 2d 
989, 


The legislature may authorize the in- 
clusion of state owned land within special 
improvement districts, or drainage dis- 
tricts, and authorize assessments to the 
extent that the land is benefited. Such 
assessments are not taxes within the 
meaning of the constitutional prohibition. 
(Constitution section 2, article XIT.) 


However, in the absence of clear legis- 
lative consent thereto, such land cannot 
be subjected to tax deed proceedings for 
delinquency of assessments. State ex rel. 
Freebourn v. Yellowstone County et al., 
108 M 21, 27, 88 P 2d 6. 


Irrigation Districts Not Municipal Cor- 
porations, Hence Not Exempt 


Held, that an irrigation district is not 
a “municipal corporation” within the 
meaning of section 2, article XII, of the 
constitution, providing that the property 
of municipal corporations shall be exempt 
from taxation, and therefore the county, 
in which such a district was located had 
the power to assess and levy a tax upon 
lands acquired by the district by tax deed. 
Buffalo Rapids Irr. Dist. v. Colleran, 85 
M 466, 470 et seq., 279 P 369. 


Mortgages—Extent of Power of Legis- 
lature to Exempt 


Under the power granted it by section 
2, article XII, of the state constitution, 
providing that evidences of debt secured 
by mortgages of record upon real or per- 
sonal property in the state “may be ex- 
empt from taxation,” the legislature could 
exempt mortages to the full extent or 
in part, or decline to exempt at all. Bank 
of Miles City v. Custer County, 93 M 291, 
298, 19 P 2d 885. 


Operation and Effect 


Only property that is devoted exclu- 
sively to a charitable use can be exempt 
from taxation. Montana Catholic Mis- 
sions v. Lewis and Clark County, 13 M 
559, 35 P 2. 


The provision of this section, declaring 
what property shall be exempt from tax- 
ation, is mandatory in character and self- 
executing, and denies the legislature au- 
thority to tax any property of the class 
therein specified. Cruse v. Fischl, 55 M 
258, 263, 175 P 878. 
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Property and Securities of Housing Au- 
thority 

Under secs. 35-101 to 35-141, the prop- 
erty and securities of a housing authority 
being essentially public property used for 
public purposes, are expressly exempted 
from taxation by this section of the con- 
stitution, which is mandatory in character 
and self-executing. Rutherford v. City of 
Great Falls, 107 M 512, 518, 86 P 2d 656. 


“Property” Defined 


State and county bonds held in private 
ownership within the state are “proper- 
ty,” within.the meaning of that term as 
employed in the constitution and revenue 
laws of the state, and, not being declared 
exempt, are taxable as such. Cruse v. 
Fisch], 55 M 258, 265, 175 P 878. 

The constitutional, provision (this pro- 
vision) prescribing what property shall or 
may be exempt from taxation, held broad 
enough to include every kind of property 
—real, personal and mixed—capable of 
private ownership, under the definition of 
“property” contained in section 17 of this 
same article; therefore the contention 
that, under a strict construction, it must 
be construed as meaning the unqualified 
ownership of land merely has no merit. 
Town of Cascade v. County of Cascade, 75 
M 304, 308, 243 P 806. 


Property Willed to Town for Public 
Purpose Exempt 


Where a mortgagee bequeathed a sum 
of money and a mortgage on land for 
town library purposes, the will providing 
that the trust fund thus created should be 
administered by trustees for the use and 
benefit of the town, and the mortgagor in 
lieu of foreclosure gave a deed for the 
property to the trustees of the town—the 
cestui que trust—the property became 
that of the town and not that of the 
trust, and was therefore exempt from tax- 
ation under section 2, article XII, of the 
constitution. Town of Cascade v. County 
of Cascade, 75 M 304, 308, 243 P 806. : 


Where U. S. Owns Equitable Title, Land 
Not Taxable 


Where United States. acquired option 
to purchase privately owned land and 
exercised its option and took possession 
of the land prior to first Monday of 
March and deed to the government was 
executed and delivered the following 
November, the government. was the equit- 
able and beneficial owner on the tax 
date and the property was exempt from 
taxation by the county. Calvin v. Custer 
County et al., 111 M 162, 166, 107 P 2d 
134. 


Public Corporation Not Exempt 


The property of a public corporation 


may not be declared exempt from tax- 
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ation, unless it is made exempt by virtue 
of express pronouncement of the consti- 
tution or legislative declaration permitted 
by the constitution. Buffalo Rapids Irr. 
Dist. v. Colleran, 85 M 466, 470 et seq., 
279 P 369. 

Id. Semble: It would seem that before 
property of a public corporation may be 
considered the property of the state for 
the purpose of exemption from taxation, 
such corporation should be so closely en- 
grafted upon the state as to in fact ex- 
ercise governmental functions and be sup- 
ported, directly or indirectly, by the state. 


Special Assessments Are Taxes and Ex- 
emptions Cover Them 


Special assessments are within the 
meaning of the constitution where it 
prohibits imposition by the legislature of 
taxes upon any property or instrumental- 
ity of the federal government. Ford v. 
City of Great Falls, 46 M 292, 307, 127 P 
1004. 


State Land Being Sold, Subject to Tax- 
ation When 


State lands, after sale, but before the 
price is fully paid, are subject to taxation 
as the property of the purchaser, notwith- 
standing this section exempts the property 
of the state from taxation and the state 
holds the legal title as security for the 
deferred payments. Courtney v. Missoula 
County, 21 M 591, 55 P 359. 


Under section 1868, R. C. M. 1921 
(omitted), lands purchased from the 
state on deferred payments may be taxed 
only at the percentage of the value of 
the land which the amount actually paid 
bears to the total purchase price. Under 
section 2, article XII, of: the constitution, 
and section 84-202, state property is ex- 
empt from taxation. Instead of assessing 
only the interest of a purchaser of such 
lands represented by his initial payment, 
the assessor levied taxes upon them at 
their full cash value. Held, that taxes paid 
by the state under protest on the value 
in excess of the equity the purchaser 
had in the land were illegally levied as 
upon state property. (Courtney v. Mis- 
soula County, 21 M 591, 55 P 359, dis- 
tinguished.) State v. Lewis and Clark 
County et al., 84 M 200, 202, 206, 274 P 
854. ‘ 


Statutes Held Valid Under This 
vision 

Held that sec. 84-202 is constitutional; 
and that it was within the power of the 
legislature to declare it the policy of the 


Pro- 


state, based upon an admissible construc- 


tion of the federal statutes in that be- 
half, that title to the funds received from 
the United States as pension, ete., after 
their delivery to the guardian should re- 
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main in the United States, and that the 
benefit of such statutes should extend to 
real property purchased with such funds. 
Henderson v. City of Missoula, 106 M 
596, 602, 79 P 2d 547. 


Strict Construction of Exemptions 


Section 2, article XII, constitution, pre-- 


scribing the property which shall be ab- 
solutely exempt from taxation and the 
class which may be exempt if exclusively 
used for certain designated purposes, must 
be strictly construed. Town of Cascade 
v. County of Cascade, 75 M 304, 308, 243 
P 806. 


United States Bonds Exempt 


Property of a state bank represented by 
bonds of the United States is exempt from 
taxation under the supreme law of the 
land, irrespective of the fact that it is 
not made so by the state constitution or 
statutes. East Helena State Bank v. Rog- 
ers, 73 M 210, 218, 236 P 1090. 


Provisions Are Absolute and Self-Ex- 
ecuting as to Property in First Clause 


The property of the United States, the 
states, counties, cities, towns, school dis- 
tricts, municipal corporations, and public 
libraries are absolutely exempt from tax- 
ation under this section regardless of 
question of exclusive use. Colwell v. City 
of Great Falls, 117 M 126, 145, 157 P 2d 
1013. 

Id. The constitutional provision § ex- 
empting from taxation property of the 
United States, the states, counties, cities, 


Sec. 3. 
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towns, ‘school districts, municipal corpo- 
rations, and public libraries is mandatory 
in’ character, is self- executing, and legis- 
lation thereafter enacted declaring prop- 
erty of that class exempt adds nothing to 
its force. 


References 


Cited or applied in Cobban v, Meagher, 
42 M 399, 406, 113 P’ 290; Stoner v. Tim- 
mons et al., 59 M 158, 160, 196°P 519; 
Union Bank ete. Co. Vv. Moore, 62 M 132, 
135 et seq., 204 P 361; State ex rel. Corry 
v. Cooney et al., 70 M 355, 3638, 225 P 
1007; Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 78 et seq., 252 P 876; 
State ex rel. Walker et al. v. Jones, 80 
M 574, 585, 261 P 356; Norum v. Ohio 
Oil Co. et al., 83 M 353, 359, 272 P 534; 
State v. Silver Bow Refining Co., 83 M 
380, 388, 272 P 684; Merchants’ Nat. Bk. 
v. Dawson County, 93 M 310, 330, 19 P 2d 
892; O’Connell v. State Bd. of Equaliza- 
tion, 95 M 91,°125, 25 P 2d 114; Mills v. 
State Board of Equalization et al., 97 M 
13, 19, 33 P 2d 563; Christofferson v. Chou- 
teau County, 105 M 577, 583, 74 P 2d 427; 
State ex rel. Board of County Commis- 
sioners of Valley County v. Bruce et al., 
106 M 322, 337, 77 P 2d 403; Blackford 
v. Judith Basin County, 109 M 578, 586, 
98 P 2d 872; Geboski v. Montana Armory 
Board et al., 110 M 487, 492, 103 P 2d 
679. 


Taxation@-191 et seq. 
61 C. J. Taxation § 383 et seq. 
51 Am. Jur. 543, Taxation, §§ 546 et seq. 


All mines and mining claims, both placer and rock in place, con- 


taining or bearing gold, silver, copper, lead, coal or other valuable mineral deposits, 
after purchase thereof from the United States, shall be taxed at the price paid the 
United States therefor, unless the surface ground, or some part thereof, of such 
mine or claim, is used for other than mining purposes, and has a separate and 
independent value for such other purposes, in which case said surface ground, or 
any part thereof, so used for other than mining purposes, shall be taxed at its 
value for such other purposes, as provided by law; and all machinery used in 
mining, and all property and surface improvements upon or appurtenant to mines 
and mining claims which have a value separate and independent of such mines or 
mining claims, and the annual net proceeds of all mines and mining claims shall 


be taxed as provided by law. 
Annual Net Proceeds Tax 


The annual net proceeds of coal mines 
and mining claims, acquired under the 
laws of the United States, relative to the 
acquisition of coal: lands, are subject to 
taxation in the manner provided for by 
the constitution and laws of the state. 
Montana Coal & Coke Co. v. Livingston, 
21 M 59, 52 P 780. 

The expression “all mines” in the last 
elause of this seetion, providing that 
among other things the net proceeds there- 


of shall be taxed, was intended to apply 
to all mineral deposits—both those found 
in lands purchased from the United States 
under the mining laws, and those obtained 
by grant. or purchase under other laws. 
Northern Pacific Ry. Co. v. County of 
Musselshell et al., 54 M.96, 169 P 53. 

The owner of a royalty interest in an 
oil-well made taxable under chapter 140, 
laws of 1927 (since repealed), is the owner 
of property within the meaning of section 
17, article XII, of the constitution, which 
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is taxable and assessable to the owner of 
such interest as net proceeds of mines 
under section 3 of the same article, re- 
gardless of the form of the lease under 
which the royalty is reserved. Byrne v. 
Fulton Oil Co., 85 M 329, 334, 278 P 514. 


Coal Lands Purchased From Government 
as Such—Taxable as Mining Claims 
Whether Developed or Not 


Where coal lands classified as such by 
the United States geological survey were 
bought from the government at the price 
of $20 per acre, it is immaterial, for the 
purpose of taxation, that they have not 
been developed as mines or mining claims 
or that the extent and value of the de- 
posits thereunder are wholly unknown; 
they are nevertheless taxable at the price 
paid the federal government therefor. 
Superior Coal Co. v. Musselshell Co. et al., 
98 M 501, 514, 41 P 2d 14. 


Construction of “As Provided by Law’ 
as Used Herein 


Held, under the doctrine of the last 
antecedent, that the words “as provided 
by law,” appearing in the second clause 
of section 3, article XII, of the constitu- 
tion, providing for the taxation of the 
surface ground of mining property used 
for other than mining purposes, has refer- 
ence to that clause and do not qualify the 
preceding one declaring that mining claims 
containing coal, etc.,; shall be taxed at the 
price paid the United States therefor. 
State ex rel. Hinz v. Moody, 71 M 473, 
478 et seq., 230 P 575. 


Inheritance Tax Not Affected by This 
Provision 


This section, limiting the measure of 
value of mines for taxation purposes, does 
not apply to a tax imposed on the privi- 
lege of taking by will, succession, or tes- 
tamentary grant. In re Tuohy’s Estate, 
35 M 431, 437, 90 P 170. 


Lands Granted Northern Pacific Rail- 
way Company Not Mining Claims So Long 
as Not Worked as Such 

The lands granted to the Northern Paci- 
fic Railway Company by congress under 
the act of July 2, 1864, excluding there- 
from minerals other than coal and iron, 
portions of which the company has sold 
reserving the coal and iron therein and 
the right to enter upon the surface there- 
for for the purpose of mining, are not 
mining claims so long as not worked as 
such; if mines are eventually developed 
thereon they will be taxable as mines. 
Superior Coal Co. v. Musselshell Co. et al., 
98 M 501, 516, 41 P 2d 14. 


Object of This Provision 


The object of this section was to en- 


courage the acquisition and profitable de- 
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velopment of mines, by requiring the own- 
ers to pay taxes upon the annual net pro- 
ceeds or profits only, in addition to the 
cost of acquisition, the water rights and 
ditches used in connection with them be- 
ing not otherwise taxable, unless they can 
be shown to have an independent value by 
reason of profitable use for some other 
purpose. Hale v. County of Jefferson, 39 
M 137, 148, 102 P 973. 

This section was designed to favor the 
mining industry of the state in the mat- 
ter of the taxation of mining property. 
Kipp v. Davis-Daly Copper Co., 41 M 509, 
DLO) LOVE eo be 

The purpose of the framers of the con- 
stitution in adopting section 3, article 
XII, was to provide a special method for 
the assessment and taxation of mining 
property, the theory adopted being that 
such property should be regarded real as 
to surface value, and personal as to the 
subsurface contents. State ex rel. Hinz 
v. Moody, 71 M 473, 478 et seq., 230 P 
575. 


Operation and Effect 


Lands acquired by plaintiff coal com- 
pany’s predecessor in interest as coal min- 
ing claims from the United States govern- 
ment were assessed at the price paid there- 
for ($20 an acre); the surface thereof 
had been sold to others for grazing pur- 
poses, the plaintiff reserving in itself the 
right to enter thereon for exploring for 
and mining the subsurface contents also 
reserved, the surface being taxed separate- 
ly to the owner. The Northern Pacific 
Railway Company, owning lands of like 
character in the same vicinity under the 
grant made to it by the federal govern- 
ment but not as mining claims and on 
which no coal mines had been developed, 
the surface of which, likewise sold for ag- 
ricultural and grazing purposes with like 
reservation of right of entry for purposes 
of mining, was assessed at the rate of 
fifty cents an acre based on the reserved 
right of entry, the owners of the surface 
being charged with a tax on the ownership 
of such surface. Held, that since this 
constitutional provision commands that 
mining claims be assessed at the price paid 
therefor, and since the railroad lands do 
not constitute mining claims in their un- 
explored state, the assessment against the 
coal company was not violative of the con- 
stitutional guaranties of uniformity of 
taxation and equal protection of the laws. 
Superior Coal Co. v. Musselshell Co. et al., 
98 M 501, 522, 41 P 2d 14. 


Purchaser of Claim Is Estopped to Deny 
That It Is a Mining Claim 


One who has purchased a mining claim 
from the United States is estopped from 
denying, when the question of taxation 
arises, that it is a mining claim, whatever 
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be the nature of its mineral contents; for 
the purposes of taxation such mines and 
mining claims are governed by this con- 
stitutional provision, providing that they 
shall be taxed at the price paid the federal 
government therefor. Superior Coal Co. 
v. Musselshell Co. et al., 98 M 501, 514, 41 
P 2d 14. 


Purchaser Selling Surface With Reser- 
vations—Character of Claims for Purpose 
of Taxation Not Destroyed 


The purchaser of a mining claim may 
not change its character or destroy its 
taxability as provided by section 3, article 
XII, constitution (this provision), by sell- 
ing the surface with reservations and re- 
taining the subsurface contents. Superior 
Coal Co. v. Musselshell Co. et al., 98 M 
501, 516, 41 P 2d 14. 


Statutes Held Valid Under This Provi- 
sion 

Held, that the construction of the stat- 
utes in this case does not violate the 
provision of section 3, article XII of the 
constitution, providing that the annual net 
proceeds of mines and mining claims shall 
be taxed “as provided by law,” nor the 
provision of section 1 of that article, 
requiring the legislature to levy a uniform 
rate of assessment and taxation under such 
regulations as shall secure a just valu- 
ation of all property. Anaconda Copper 
Min. Co. v. Junod, 71 M 132, 139, 227 P 
1001. 


“Surface Ground”’—Definition 


The term “surface ground” as used in 
this constitutional provision, that where 
the surface ground of mining claims is 
used for other than mining purposes and 
has a separate and independent value for 
such other purposes, such surface ground 
so used shall be taxed at its value for 
such other purposes, held to mean the su- 
perficial part of the land which may be 
used for grazing, agricultural, residential 
or town-site purposes. Superior Coal Co. 
v. Musselshell Co, et al., 98 M 501, 518, 
41 P 2d 14. 


Surface Taxable as Separate Estate, 
When 


Under section 3 of article XII, of the 
state constitution, mines containing, inter 
alia, coal, must be taxed at the price paid 
the United States per acre therefor, but 
where the surface ground has acquired a 
value for some other use than for mining 
and is used for such purpose, a new estate 
is created independent of the original es- 
tate which is taxable as such. (Language 
at the close of opinion on rehearing in 
Northern Pac. Ry. Co. v. Musselshell Coun- 
ty, 54 M, on page 113, intimating the 
contrary disapproved.) Hinz v. Mussel- 
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shell County et al., 82 M 502, 506 et seq., 
267 ;-P, T113. 

When the surface of a mining claim is 
used, for. other than mining purposes and 
has a separate and independent value for 
such purposes, it is taxable on that value 
in addition to the tax on the mining claim 


_ as fixed by the constitution (art. XII, sec. 


3) Le. at the price paid to the United 
States therefor. County of Musselshell v. 
Morris Dev. Co., 92 M 201, 205 et seq., 11 
P 2d 774. 

Id. The tax provided by the section of 
the constitution, supra, is on the mine or 
mining claim as a whole, embracing every- 
thing from the surface to the center of 
the earth. 

Id. Where the price paid to the United 
States for a mine or mining claim was 
based upon a stated sum per acre it was 
properly taxed in the same manner in 
direct compliance with the constitutional 
provision, such method not signifying that 
the tax was on the surface only, the sur- 
face rights and the subsurface contents 
constituting the property taxable at the 
price paid the government for the mine or 
mining claim. 

Where the owner of a mining claim sells 
the surface thereof for a use other than 
mining, but reserving sufficient thereof to 
enable him to conduct mining operations, 
to all intents and purposes he is still the 
owner of the mining claim; what he has 
sold constituting a newly created estate, 
independent of the original estate and 
taxable at the value it may have for the 
independent use for which acquired, in 
addition to the value of the mining claim 
prescribed by this provision of the con- 
stitution. Superior Coal Co. v. Musselshell 
Co. et al., 98 M 501, 518, 41 P 2d 14. 


Value for Taxation 


Held, that coal lands purchased from 
the federal government must be taxed 
under section 3, article XII, of the consti- 
tution, at the price paid therefor and not 


at thirty per cent of such purchase price, 


the rate at which real property is taxable 
under the classification act (secs. 1900 
R. C. M. 1921, since repealed, and 84-302). 
State ex rel. Hinz v. Moody, 71 M 473, 478 
et seq., 230 P 575. 


Id. That inequalities may result from a 
holding that coal lands purchased from the 
United States must be taxed at the price 
paid therefor as declared by section 3, 
article XII, of the constitution, does not 
justify a court to hold otherwise. 


The taxable value of a mine or mining 
claim as fixed by this constitutional pro- 
vision, is immutable, and so long as either 
remains in private ownership it is taxable 
at that value; hence the state board of 
equalization is without authority to change 
the classification of the land from that of 
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mineral land to any other classification on 
the theory that, all the minerals having 
been removed therefrom, the property 
ceased to be a mine or mining claim. 
County of Musselshell v.-Morris Dev. Co., 
92 M201, 205 et seq., 11 P 2d 774. 

Id. Where a coal mining company, own- 
er of a coal mine, by quit-claim deed trans- 
ferred the surface thereof to another for 
purposes other than mining, separate tax- 
able interests in the property were created; 
the mine, as such, then was taxable to the 
grantor at the’ price paid the United 
States therefor, and the grantee, owner 
only of the added taxable interest, the 
surface, for other than mining purposes, 
was liable for the tax assessed separately 
thereon. 

To the extent that the value of the 
estate created through the sale of the sur- 
face of a mining claim to another for a 
purpose other than mining, by the right 
reserved in the vendor to the use of so 
much thereof as is essential for the pur- 
pose of mining, the value of the estate of 
the vendee is lessened, which fact should 


be taken into consideration by the as- 


sessor in assessing, for taxation, the lat- 
ter’s rights in the surface. Superior Coal 
Co. v. Musselshell Co. et al., 98 M 501, 
518, 41 P 2d 14. 


When Taxable for Purposes Other Than 
Mining . 

Where a mining claim was within the 
limits of a city, and, while it had never 
been made an addition to the city, the 
owners had made a plat, and sold lots and 
blocks from the claim for town site pur- 
poses, describing the portions sold by 
metes and bounds, and it appeared that a 
shaft had once been sunk on such re- 
serve, but that it had been abandoned, 
and that the lot on which the shaft was 
sunk had been sold, the so-called reserve 
was taxable for purposes other than min- 
ing. Murray v. Hinds, 30 M 466, 469, 76 P 
1039. 

Mines and mining claims of all sorts 
are exempt from taxation, the exemption 
having no reference, however, to the sur- 
face ground used for some other purpose 
and having a separate value. Hale v. 
County of Jefferson, 39 M 137, 141, 101 P 
973. 
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The surface ground of an unpatented 
mining claim, when used for other than 
mining purposes, and when it has a sep- 
arate value for such other purposes, is 
subject to taxation. Cobban v. Meagher, 
42 M 399, 409, 113 P 290. 

Under this section, and section 2088 (84- 
5401), before the land embraced in a min- 
ing claim becomes subject to taxation at a 
valuation greater than the price paid the 
government therefor, the taxing officers 
must ascertain, and they have the burden 
of showing when their authority is ques- 
tioned, that the surface ground, or some 
portion thereof, is used for other than 
mining purposes and has an independent 
value for such purpose. Barnard Realty 
Co. v. City of Butte et al., 50 M 159, 145 
P 946. . 


Tax on Royalty Interest Applicable to 
Nonresident 


A royalty interest in oil lands in this 
state owned by a resident of California 
is not personal property having a foreign 
situs, and under section 3, article XII, and 
applicable statutes, may be taxed by this 
state in leu of, or as a substitute for 
the ad valorem tax on the value of mines 
or mining interests. Forbes v. Mid-Nor- 


‘thern Oil Co., 100 M 10, 23, 45 P 2d 673, 


References 


Cited or applied in Northern Pac. Ry. 
Co. v. Mjelde, 48 M 287, 304, 137 P 386; 
Union Bank ete. Co. v. Moore, 62 M 182, 
135 et seq., 204 P 361; Butte & Superior 
Min. Co. v. McIntyre, 71 M 254, 260, 229 
P 730; Northern Pac. Ry. Co. v. Mussel- 
shell Co., 74 M 81, 83, 238 P 872; Home- 
stake Exploration Corp. v. Schoregge, 81 
M 604, 613,.264 P 388; State v. State 
Board of Equalization, 93 M 19, 41, 17 P 
2d 68; Fruit Growers Express Co. v. Brett, 
94 M 281, 292, 22 P 2d 171; Northern 
Pacific Ry. Co. v. Musselshell Co., 96 M 
544, 547, 32 P 2d 1; Klies v. Linnane, 
117 M 59, 60, 156 P 2d 183; Rist v. Toole 
County, 117 M 426, 439, 159 P 2d 340; 
Foreman v. Beaverhead County, 117 M 
557, 559, 161 P 2d 524. 


TaxationG63, 348. 
61 C.J. Taxation §§ 136, 800. 
51 Am. Jur. 452, Taxation, §§ 437-439. 


Sec. 4. The legislative assembly shall not levy taxes upon the inhabitants 
or property in any county, city, town, or municipal corporation for county, 
town, or municipal purposes, but it may by law invest in the corporate author- 
ities thereof powers to assess and collect taxes for such purposes. 


“Corporate Authorities” Defined 


The words “corporate authorities,” as 
used in this section, mean those municipal 


officers who are either directly elected by. 


the inhabitants of the municipalities, or 
appointed in some mode to which they 


have given their assent. State ex rel. 
Gerry v. Edwards, 42 M 135, 142, 111 P 
734. 

Id. In the absence of any definite in- 
formation as to the meaning which the 
framers of the constitution attached to 
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‘the words “corporate authorities,” as em- 
ployed in» this section, it is a fair pre- 
sumption that they used them with 
reference to the meaning which they had 
‘acquired in other states having the same 
constitutional provision. 

Id. Since the exercise of the taxing 


power is a legislative function, the term 


“corporate authorities,” as used in this 
section, must be interpreted as meaning 
the legislative branch of a city govern- 
ment, namely, the mayor and council. 


Governmental and Proprietary Power 


A city, in exercising or enforcing a 
police power, acts in its capacity as the 
agent of the state and is subject to ab- 
solute state control; in exercising its 
proprietary powers under the home rule 
or self-government theory, it on the con- 
trary has the same right of independent 
action accorded to private corporations. 
State ex rel. Gebhardt v. City of Helena, 
102 M 27, 37, 55 P 2d 671. 


“Inhabitants” and “Property” Defined 


There is no particular significance in 


the use of the words “inhabitants” and 
“property” as used in this section, for 
the taxation referred to means a tax upon 
a person levied upon the basis of the 
property owned. State v. Camp Sing, 18 
M 128, 44 P 516. 


License Tax Not Within the Inhibition 
of This Provision 


A license tax is not within the inhi- 
bition of this section, and the laundry 
license tax law, allowing seventy percent 
of the licenses to be retained by the 
county does not levy a tax upon the 
inhabitants or property in a county for 
‘county purposes. State v. Camp Sing, 18 
M 129, 44 P 516. 

This section, in empowering cities and 
towns to assess and collect taxes, deals 
with revenue and taxation exclusively, 
and does not impliedly deny the power to 
such municipalities to impose license taxes 
in furtherance of police regulations. John- 
son v. City of Great Falls, 38 M 369, 375, 
99 P 1059. 

Id. Sinee this section deals preinsiaely 
with revenue and taxation, and does not 
attempt to’ deal with police regulations, 
laws of 1897, p..203 (see 11-903), empower- 
ing cities and towns to impose occupation 
taxes, is not in contravention thereof. 


Purpose 


The provisions of this section contem- 
plate that the power to levy and collect 
taxes authorized by law for municipal 
purposes may be vested in the city gov- 
ernment. Lockey v. Walker, 12 M 577, 
583, 31 P 639. 

The purpose of the framers of the con- 
stitution in drafting this section was to 
secure to the people of cities that measure 


47M 132, 
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of local self-government which they en- 
joyed at the time that instrument. was 
framed and adopted. State ex rel. Gerry 
v. Edwards, 42 M 135, 150, 111 P 734; 
State ex rel. Gebhardt v. City of Helena, 
102: M. 27, 31,55 P 2d 671. 


Special Assessments Not Within the In- 
hibition of This Provision 


Though special assessments for local 


-improvements in the shape of drains in 


order: to relieve marshy lands of surplus 
moisture are laid under the taxing power, 
their imposition does not fall within the 
restraints prescribed by this section and 
section 11 of this article, relative to how, 
upon whom, and on what property “taxes” 
may be levied. These sections refer solely 
to revenues which go to defray general 
governmental expenditures, as_ distin- 
guished from special outlays to provide 
for. purely local improvements. Billings 
Sugar Co. v. Fish, 40 M 256, 276, 106 P 
565. 


Statutes Not Violating This Provision 


In the absence of a showing that in its 
operation section 2897, revised codes of 
1907, (sinee repealed) requiring county 
printing to be done within the state, im- 
poses upon the taxpayers a burden greater 
than they would have to bear if outside 
competition were permitted, and thus in- 
directly operates as a tax upon the in- 
habitants of counties contrary to this 
section, its constitutionality in that regard 
will not be determined. Hersey v. Neilson, 
146, 131 P 30. 

Sections 70-101 et seq., creating a public 
service commission and defining its pow- 
ers, does not run counter to this section, 
no tax being levied by the commission, 
and the regulation of water rentals not 
constituting a levy of taxes. Public Serv- 
ice Commission v. City of Helena, 52 M 
527, 540, 159 P 24, 

Section 4482, R. C. M. (repealed, see 16- 
1201), held not open to the objection 
that in making it compulsory upon the 
board of county commissioners to let the 
county printing to a newspaper in exist- 
ence for a year or more even though its 
bid be higher than that of one not pub- 
lished for that length of time, it in- 
directly contravenes the provision of sec- 
tion 4, article XII, of the state consti- 
tution, prohibiting the levying of taxes 
upon the inhabitants or property in any 
county for municipal purposes, since a 
county is but a subdivision of the state 
for governmental purposes and as such 
subject to legislative control, and the state 
has power, as sovereign proprietor, to 
provide from whom and upon what terms 


it will purchase the supplies needed in 


the discharge of its governmental func- 
tions. State ex rel. Woare v. Board of 
Commrs., 70 M 252, 256, 225 P 389. 
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The license tax imposed under chapter 
186, laws of 1925, fifty-five per cent of 
which is turned over to the counties for 
road purposes, held not open to the ob- 
jection that by it taxes are levied upon 
counties for county purposes in violation 
of section 4, article XII, of the consti- 
tution, the tax being authorized under 
section 1 of that article permitting the 
legislature to impose a license tax upon 
persons or corporations doing business in 
the state. State v. Silver Bow Refining 
Co., 78 M.1, 20 et seq., 252 P 301. 


A city held a special water bond elec- 
tion under statutes which were no longer 
in force. The election was on application 
for injunction declared invalid by the 
supreme court and the city enjoined from 
issuing the bonds voted. By a curative 
act, general in its nature, the legislature 
(chap. 51, laws of 1931), (omitted) vali- 
dated the election and the bonds. Held, 
on motion to dissolve the injunction, that 
the act is not vulnerable to the constitu- 
tional objection that thereby the legisla- 
ture in effect levied a tax upon the 
inhabitants of the city for the purpose of 
paying the bonds (made payable by ordi- 
nance out of the revenue of the city water 
plant), in violation of section 4, Article 
XII, constitution, the act doing no more 
than validating what was defective, leav- 
ing the manner of raising funds to pay 
the bonds to the city authorities. Held, 
further, that the act does not infringe the 
eity “home-rule” doctrine. (Mr. Justice 
Angstman dissenting.) Weber v. City of 
Helena et al., 89 M 109, 143, 297 P 464. 


Contention that by reason of the fact 
that counties which have indigent patients 
at the state tuberculosis sanitarium are 
required to pay the institution for their 
care, chapter 22, laws extraordinary ses- 
sion 1933-34, (omitted) in authorizing the 
issuance of bonds, payable out of its earn- 
ings for the erection of a building thereat, 
the act, though not attempting to levy a 
tax for county purposes, nevertheless does 
levy a tax upon the inhabitants of the 
counties contrary to this section of the 
constitution, held without merit. State v. 
State Board of Examiners et al, 97 M 
441, 450, 35 P 2d 116. 

Sec. 173.2) to '173.20 Ri C. M. -1935, 
(omitted) held not invalid as to counties 
and school districts as offending this con- 
stitutional provision, in that in order to 
secure insurance against the risks therein 
provided, there is no direct levy and where 
by law a county or a political subdivision 
must expend money which, but for the 
enactment of the law, it would not expend, 
the case does not come within this pro- 
vision. State v. Holmes, 100 M 256, 279, 
47.P 2d 624. 

Sees. 11-1832 and 11-1833 do not offend 
against this provision, in that maintaining 
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a police force city is performing a gov- 
ernmental function and not acting in its 
proprietary capacity, and is subject to 
state control; hence may not refuse to 
enforce above cited sections. State ex rel. 
Gebhardt v. City of Helena, 102 M 27, 38, 
55 P 2d 671. 


The fact that under the public welfare 
act, ch. 82, 1. 1937, (71-201 to 71-904) 
counties must expend money in the care 
of their poor which, but for its enactment, 
they would not expend, held, not to offend 
against this provision prohibiting the 
legislative assembly from levying taxes 
upon the inhabitants of counties, cities, 
etc. State ex rel. Wilson v. Weir, 106 M 
526, 534, 79 P 2d 3085. 


Held, that ch. 85, sec. 4, 1. 1937, (omit- 
ted) is not violative of this constitu- 
tional provision, as authorizing the legis- 
lature to levy a tax on the inhabitants 
of the political subdivision for the pay- 
ment of emergency relief warrants for a 
municipal purpose, the act not levying a 
tax but merely authorizing such subdivi- 
sions to do so and fixing a maximum rate. 
Kraus v. Riley, 107 M 116, 123, 80 P 2d 
864. 


The housing authorities act, secs. 35-101 
et seq., contemplating eradication of 
slums, being for the promotion of the 
general welfare, is for a public, rather 
than a private or local purpose in the 
exercise of the state’s sovereign police 
powers, and a city so cooperating func- 
tions not in its proprietary but in its 
governmental capacity, hence the act is 
not invalid as levying taxes upon the 
inhabitants of the city for municipal pur- 
poses in contravention of this section, 
particularly where the city creates the 
authority. State ex rel. Helena Housing 
Authority v. City of Helena, 108 M 347, 
352, 90 P 2d 514. 


Held, that sec. 94-5610, as amended, 
under which a district judge is authorized 
to apportion costs of criminal trials be- 
tween counties, is not unconstitutional as 
being in conflict with this constitutional 
provision. Rosebud County v. Flinn, 109 
M 537, 539, 98 P 2d 330. 


Statutes Violating This Provision 


Subdivision 64 of section 4800 of the 
political code of 1895 (11-901), providing 
that no municipality having a water sup- 
ply furnished by private persons shall 
erect any water plant to be operated by 
itself, but if it desires to acquire such a 
plant, shall purchase or condemn such 
supply, is in conflict with this section. 
Helena C. W. Co. v. Steele, 20 M 1, 8, 
49 P 382. Followed in State ex rel. Gerry 
v. Edwards, 42 M 135, 148, 111 P 734, 


Section 25-233, in so far as it makes it 
incumbent upon the clerk of the district 
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court to collect from petitioners filing 
letters of administration or guardianship 
sums ranging from five to ninety-five 
dollars, regulated by the appraised value 
of the estate, the fees thus collected to 
become part of the public moneys of the 
county, is in contravention of this section. 
Hauser v. Miller, 37 M 22, 24, 94 P 197. 


The act of 1901, creating, in cities of 
the first class, boards of park commis- 
sioners, the members thereof to be ap- 
pointed by the governor, and empowering 
them to raise by taxation such sums each 
year as they may deem necessary to earry 
on their work, is not only violative of the 
theory of local self-government established 
in this state, but also of the provisions 
of this section, in that such boards are not 
“corporate authorities’ which may law- 
fully assess and collect taxes for municipal 
purposes. State ex rel. Gerry v. Edwards, 
42 M 135, 152, 111 P 734, 


Held, that chapter 261, laws of 1921, 
(omitted) levying a per capita tax of three 
dollars, in addition to a poll tax of two 
dollars for county purposes upon every 
male inhabitant of a given age who is 
not the head of a family, is invalid as in 
contravention of section 4, article XII, 
of the constitution, vesting the power to 
levy taxes upon persons and property of 
counties, cities, etc., in the municipal 
authorities but prohibiting the legislature 
from doing so. (Mr. Justice Holloway 
dissenting.) State v. Gowdy, 62 M 119, 
126 et seq., 203 P 1115. 


Tax Collection—Duty of 


The provisions of this section and of 
section 11 and section 18 of this article 
do not, either by implication or by express 
words, give the legislature power to make 
anybody but the county treasurer a col- 
lector of taxes. Mutual Life Ins. Co. v. 
Martien, 27 M 437, 440, 71 P 470. 


Section 4867 et seq., of the political 
code of 1895 (84-4723), authorizing the 
collection of city taxes by the city treas- 
urer, is not in violation of section 5 of 
article XVI of the constitution, when con- 
strued together with this section. State 


See. 5. 


Art. XI, §5 


ex rel. City of Butte v. Weston, 29 M 125, 
127, 74 P 415. 


“Tax” Defined 


A “tax” within the meaning of section 
4, article XII, of the constitution, is an 
enforced contribution of money or other 
property, assessed in accordance with some 
reasonable rule of apportionment by au- 
thority of a sovereign on persons or prop- 
erty within its. jurisdiction for the pur- 
pose of defraying the public expense. 
State v. Gowdy, 62 M 119, 126 et seq., 
203 P 1115. 


Water Rental Not a Tax 


The exaction, by a city owning its own 
water plant, of a water rental from its 
inhabitants is not a levy of taxes upon 
them within the meaning of section 4, 
article XII, of the constitution, providing 
that the legislature shall not levy taxes 
upon cities for city purposes. Weber v. 
Saat of Helena et al., 89 M 109, 143, 297 

464, 


Legislature May Not Release Property 
from Taxes 


The legislature has no power to release 
foreign corporation’s property in state 
from taxes for county, municipal and other 
purposes. State v. North American Car 
Corp., __._ M __, 164 P 2d 161, 167. 


References 

Wibaux Improvement Co. v. Breiten- 
feldt, 67 M 206, 208, 215 P 222; State v. 
Pepper, 70 M 596, 602, 226 P 1108; State 
v. McFarlan, 78 M 156, 158, 252 P 805; 
State v. Silver Bow Refining Co., 83 M 
380, 388, 272 P 684; Mills v. State Board 
of Equalization et al., 97 M 13, 23, 33 P 
2d 563; State v. Driscoll, 101 M 348, 359, 
54 P 2d 571. 


Counties€=24 ; 
C73. 

20 C.J.S. Counties §52; 43 C.J. Muni- 
cipal Corporations § 306. 

51 Am. Jur. 177, Taxation, §§ 132 et seq. 


Municipal Corporations 


Taxes for city, town and school purposes may be levied on all 


subjects and objects of taxation, but the assessed valuation of any property 
shall not exceed the valuation of the same property for state and county purposes. 


Operation and Effect 


The municipal authorities of an incor- 
porated city could make a legal assessment 
in electing to take the assessment made 
by the county and state assessing authori- 
ties as the basis for the levy of municipal 
taxes on property within such city; and 
the levy of lawful taxes thereon by such 
city for municipal purposes, according to 
the provisions of its charter and ordi- 


nances, constituted a legal levy. Lockey 
v. Walker, 12 M 577, 583, 31 P 639. 


References 


Cited in State ex rel. Shapley v. Board 
of Commrs. of Yellowstone Co., 12 M 503, 
506, 31 P 78; State ex rel. Corry v. Cooney 
et al., 70 M 355, 363, 225 P 1007; School 
District No. 1 v. City of Helena, 87 M 
300, 307, 287 P 164. 
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No county, city, town or other municipal corporation, the inhabi- 


tants thereof nor the property therein, shall be released or discharged from 
their or its proportionate share of state taxes. 


Operation and Effect 


This section refers only to state taxes, 
and not to those imposed for county or 
local purposes, such as poll-taxes. Pohl 
v. Chicago, Milwaukee & St. Paul Ry. Co., 
52 M 572, 576, 160°P 515. 

Lands held by counties under tax deed 
may be sold for an amount less than the 
general taxes delinquent thereon. State 
et al. v. Board of Commissioners et al., 
89. M \37, 59, 296. P. 1. 


Statutes Held Valid Under This Provi- 
sion. 

Sec. 2235, R. C. M. 1935, (since re- 
pealed) authorizing the former owner of 
real property held by a county under tax 


Sec. 7. 


deed, to repurchase it under certain condi- 
tions, held not in violation of this provi- 
sion, requiring uniform taxation. Black- 
ford v. Judith Basin County, 109 M 578, 
592, 98 P 2d 872. 


References 


Cited or applied in Montana Catholic 
Missions v. County of Lewis and Clark, 


13 M 559, 35. P 2; Anaconda C. Min. Co. 


v. Ravalli County, 52 M 422, 425, 158 P 
682; State ex rel. Corry v. Cooney et al., 
70 M 355, 369, 225 P 1007. 


TaxationG~40. 
61 C.J. Taxation §§ 1245, 1253, 1312. 


The power to tax corporations or corporate property shall never be 


relinquished or suspended, and all corporations in this state, or doing business 
therein, shall be subject to taxation for state, county, school, municipal and other 
purposes, on real and personal property owned or used by them and not by this 


constitution exempted from taxation. 
Operation and Effect 


. The evident meaning of this constitu- 
tional provision is that the property of 
corporations shall bear its equal share of 
the burden of taxation. Northwestern 
Mut. Life Ins. Co. v. Lewis and. Clark 
County, 28 M 484, 495, 72 P 982. 

The authorized ‘capital stock of a cor- 


poration is. not taxable as such against’ 


the corporation. Butte Land and Inv. Co. 
v. Sheehan, 44 M 371, 120 P 241. 

Section 611 of the civil code of 1895, 
providing that the property of trust de- 
posit and security corporations shall be 
assessed for purposes of taxation in the 
same manner as national banks, is repug- 
nant to sections 1 and 7 of this article, 
in that it exempts the personal property 
of such companies from taxation.. Daly 
Bank ete. Co. v. Board of Commrs., 33 M 
101, 105, 81, P 950: 

Held, ‘that the purpose of the introduc- 
tory clause of this section of the constitu- 
tion, that the power to tax corporations 
shall never be relinquished or suspended 


is to prevent the creation of corporations. 


under laws whereby the right to tax .cor- 
porations is either extinguished during 
‘their existence or suspended for a definite 
period of time, and that the action of the 
legislature in failing to make corporations 
subject to the income tax law does not 
amount to.a relinquishment or suspension 
of the right to tax them, within the mean- 
ing of the section. Mills v. State Board 


of Equalization et al., 97 M 13, 18 et Pad “y 


33 P 2d 563. 


Act. Mont. Feb. 14, 1891 (laws 1891, p. 
262), ceding to United States exclusive 
jurisdiction over Montana land included in 
Yellowstone. park, reserving only concur- 
rent jurisdiction for execution of civil and 
criminal process lawfully issued by courts 
of state, held not violative of const. Mont. 
art. 12, No. 7, declaring that power to tax 
corporations or corporate property shall 
never be relinquished or suspended. Yel- 
lowstone, Park Transp. Co. v. Gallatin 
County, 31 F 2d 644. 

The, legislature has'no power to release 
foreign. corporation’s property in state 
from taxes for county, municipal and 
other purposes. State v. North American 
CaraCorp,¢p4), Mie 94164. 2d. Lida Gd 


“Owned Or Used”’ 


This , section of the constitution au- 
thorizes the state to tax “all corporations 
in this state, or doing business. therein” 
on all “corporate property” including 
‘personal property owned or used by 
them.” Held, on appeal from a judgment 
and order perpetually enjoining the county 
and city from collecting an ad valorem tax 
levied on credits and receivables in the 
business of financing sales of motor. ve- 
hicles, refrigerators, etc. showing annually 
,earned net profits, that these intangibles 
have a business situs in Montana and 
are here taxable. Commercial Credit Co. 

v. O’Brien, 115 M 199,:212, 146 P 2d 637. 


References 


Cited or applied in Monidah Trust v. 
Sheehan, 45 M 424, 430, 123 P. 692; State 
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ex rel. General Electric Co. v. Alderson, ty, 78 M 62, 78, 252 P 876; Fruit Growers 
49 M 29, 38, 140 P 82; Wells Fargo & Co. Express-Co. v. Brett, 94 M 281, 293, 22 P 
v. Harrington, 54 M 235, 238, 169 P 463; 2d 171. 
Union Bank ete. Co. v. Moore, 62 M 132, 

135, 204 P 361; East Helena State Bank Taxation@-112 et seq. 

v. Rogers, 73 M 210, 212, 236 P 1090; 61 C.J. Taxation § 14, 

Montana Nat. Bank v. Yellowstone Coun- 51 Am, Jur. 712, Taxation, §§ 793 et seq. 


Sec. 8. Private property shall not be taken or sold for the corporate debts 

of public corporations, but the legislative assembly may provide by law for the 
funding thereof, and shall provide by law for the payment thereof, including all 
funded debts and obligations, by assessment and taxation of all private property 
not exempt from taxation within the limits of the ae over which such 
corporations respectively have authority. 

Operation and Effect be justified at all. Edwards v. County of 
- This section means nothing more than onthe and Clark, 53 M 359, 364, 165 P 
Biting bag stato dae ude Prout Di, fo 
property may be apse Sah Neha Belt a Se ee in Hotchkiss v. Mari 
of a public corporation, such as a county 12 M 218, 392, 29 P 821; State ex sitet 


or city. Aside from. this limitation the 
ed : Shapley: v. Board of Commrs., 12 M 503, 


legislature was left free to enact such 
measures as it deemed best’ touching ‘the 505, 31 P 78; Hamilton v. Board of County 
Commissioners, 04 M 301, 307, 169 P 729; 


subject-matter under consideration. If it 
it State ex rel. Gebhardt et al. v. City 


failed to act at all, there is no power other 
than public opinion which can coerce it Council of Helena et al., 102 M 27, 41, 


into activity. The provision of the consti- 55 P 2d 671. 

tution is addressed to the legislature, not . 

to the board of county commissioners, and Municipal Corporations¢1038. 
justification for the board’s action must 44 C.J. Municipal Corporations § 4725 


be found in the statutes, if such action can et seq. 


Sec. 9, The rate of taxation on real and per sitial property for state pur- 
poses, except as hereinafter provided, shall never exceed two and one-half mills 
on each dollar of valuation; and whenever the taxable property of the state shall 
amount to six hundred iihior dollars ($600,000,000.00) the rate shall never 
exceed two (2) mills on each dollar of valuation, unless the proposition to in- 
crease such rate, specifying the rate proposed and the time during which the rate 
shall be levied shall have been submitted to the people at the general election and 
shall have received a majority of all votes cast for and against it at such election; 
provided, that in addition to the levy for state purposes above provided for, a 
special levy in addition may be made on live stock for the purpose of paying 
_ bounties on wild animals and for stock inspection, protection and indemnity pur- 
poses, as may be prescribed by law, and such special levy shall be made and levied 
annually in amount not exceeding four mills on the dollar by the state board of 
equalization, as may be provided by law. 


NOTE.—Section 9 is given as amended to be self-executing, in the sense that when 
by act approved February 9, 1909 (L. the taxable property reached the above 
1909, ch. 4), adopted at the general elec- amount, after the levy had been fixed by 
tion of November, 1910, effective under the legislature at two and one-half mills, 
governor’s proclamation December 6, 1910. the then lawful rate, the rate was ipso 

path . facto. reduced to one and one-half mills, 

Operation and Effect but such reduction became operative only 

The provision of this section, as it stood upon legislative action had at regular ses- 
prior to .its amendment, that when the _ sion. State ex rel. Bennett v. State Board 
taxable property in the state shall amount of Examiners, 40 M 59, 63, 104 P 1055. 
to three hundred million dollars, the rate Held, on application for writ of injune- 
of taxation for state purposes shall never tion, that section 2148, R. C. M. 1935 
thereafter exceed one and one-half mills (omitted), initiated by the people, in- 
on each, dollar of valuation, was held not «creasing the: rate of taxation. for state 
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purposes, is not invalid as an attempted 
submission of an amendment to section 9, 
article XII, of the constitution, without 
having been first proposed by one of the 
houses of the legislative assembly as re- 
quired by section 9 of article XIX, since 
a change in the rate of taxation may be 
brought about by act of the legislature 
or by a law initiated by the people with- 
out submission of a constitutional amend- 
ment in the mode prescribed by section 9, 
article XIX. State ex rel. Jones v. Erick- 
son, 75 M 429, 433 et seq., 244 P 287. 

Decision in case of O’Connell v. State 
Board of Equalization, 95 M 91, 25 P 2d 
114, holding that the income tax law 
(chapter 181, laws of 1933) (84-4901 et 
seq.), is not a property tax and therefore 
not violative of sections 1, 9 and 17 of 
article XII, constitution, reaffirmed and 
applied to chapter 40, laws extra. session 
1933-34 (84-2501 et seq.), amendatory of 
sections 2 and 28 of chapter 181. Mills v. 
State Board of Equalization et al. 97 M 
13, 17 et seq., 33 P 2d 563. 

The fact that state tax imposed on 
foreign corporation’s freight cars in state 
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went into state common school income and 
interest fund did not remove it from con- 
stitutional limitation on levies for state 
purposes. State v. North American Car 
Corporation, __ M __, 164 P 2d 161, 167. 
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purposes shall be paid into the state 


treasury, and no money shall be drawn from the treasury but in pursuance of 


specific appropriations made by law. 
Laws Not Violating This Provision 


State insurance fund created by sees. 
173.2 to 173.20 R. C. M. 1935 (omitted) 
is a special fund designated for a specific 
purpose, as to which this constitutional 
provision has no application. State v. 
Holmes, 100 M 256, 290, 47 P 2d 624. 

Held, that sec. 13, ch. 49, 1. 1939, (27- 
313) providing that the treasurer of the 
state board of food distributors shall be 
the custodian of the license fees collected 
and that disbursements shall be made by 
it, does not offend against this constitu- 
tional provision, since the license fees 
collected are for a specific purpose and 
are not taxes collected for the ordinary 
expenses of state or municipal govern- 
ment within the meaning of the provision. 
Cramer v. Montana State Board of Food 
Distributors, 113 M 450, 454, 129 P 2d 
96. 


Operation and Effect 


The only reasonable construction of this 
section, in connection with a provision that 
the county treasurer shall be the collector, 
is that the collector shall collect, and then 
pay into the state treasury, all taxes levied 
for state purposes. Mutual Life Ins. Co. 
v. Martien, 27 M 437, 440, 71 P 470. 

Where a judgment ordered the state 
auditor to draw his warrant on the treas- 


urer for the payment of money held as 


escheated property, as provided in chap- 
ter 132, laws of 1913 (91-518), although 


the legislature had not made an appropria- 
tion for that purpose, it was invalid as in 
direct conflict with this section. In re 
Pomeroy, 51 M 119, 125, 151 P 333. 


There being no constitutional or statu- 
tory provision that all state warrants shall 
be drawn by the state auditor, and a war- 
rant being merely an order by which one 
of competent authority empowers another 
to pay a particular sum of money, and in 
view of the provision of section 34, article 
V, of the constitution, authorizing pay- 
ment of state funds on warrant drawn 
by the “proper officer,” held, that chap- 
ter 176, laws of 1925 (omitted), is not 
rendered invalid for' failing to provide 
payment of principal and interest of state 
treasury notes on warrant drawn by the 
auditor and in providing for payment 
directly by the treasurer. State v. State 
Board of Examiners, 74 M 1, 9, 238 P 
316. 

Section 84-4176, authorizing the board 
of commissioners to order a refund of. 
erroneously or illegally collected taxes, 
held inoperative in so far as it provides 
that the state auditor must draw his 
warrant for the state’s portion of such 
taxes, the auditor being prohibited by law 
from drawing a warrant in the absence of 
legislative appropriation to cover it. First 
Nat. Bank v. Sanders County, 85 M 450, 
461, 279 P 247, 

Chapter 10, laws extraordinary session 
1933-34 (omitted), having to do only with 
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a special fund derived from the operation 
of the buildings authorized to be con- 
structed from student fees, gifts and be- 
quests and to be devoted to a special 
purpose, the provisions of sections 34 and 
39, article V, and this section, relating to 
state moneys and the appropriation there- 
of, and the remission of obligations held 
by the state, have no application to such 
fund. State v. State Board of Education 
et. al., 97 M 121, 132, 33 P 2d 516; State 
v. State Board of Examiners et al., 97 M 
441, 449, 35 P 2d 116. See also: State ex 
rel. Normile et al. v. Cooney et al., 100 
M 391, 409, 47 P 2d 637. 


The state board of education is vested 
with exclusive power to receive and con- 
trol the funds derived from lands granted 
the state for the use of its institutions 
of learning, among them the state normal 
school, and therefore is free from the limi- 
tations and restrictions of the constitution 
as to the expenditures of the ordinary 
revenues of the state, to-wit, only on ap- 
propriations made by the legislature and 
on warrants drawn by the state auditor. 
(Sec. 34, art. V, and this section.) State 
v. State Board of Education et al., 97 M 
371, 379, 34 P 2d 515. 
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What Not Withdrawing Money Without 
Warrant 73 


The state board of examiners in making 


settlement with an insurance company on 


cancellation of a contract after defeat of 
the state insurance act (Secs. 173.2-173.20 
R. C. M. 1935 (omitted)), on referendum 
by permitting the insurer to retain the 
portion of the unearned premium and 
applying it on a new policy, did not con- 
travene this constitutional provision, since 
the contract for new insurance had been 
executed by the board and the claim for 
premium was no longer unliquidated, and 
the sum retained was not then in the 
treasury. Fitzpatrick v. State Board of 
Examiners, 105 M 234, 243, 70 P 2d 285. 
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Sec. 11. Taxes shall be levied and collected by general laws and for public 
purposes only. They shall be uniform upon the same class of subjects within the 
territorial limits of the authority levying the tax. 


“Collection by General Laws’’ 


Held, that section 84-4155, in requiring 
the county treasurer upon the request of 
one seeking to redeem from tax sale a 
portion of a tract of land on which he 
holds a mortgage and which portion had 
not been separately assessed, to compute 
and apportion the tax on the_ portion 
sought to be redeemed, is not unconstitu- 
tional as conferring the powers of an 
assessor upon the treasurer in a special 
and limited class of cases (see. 26, art. 
V, const.), nor as authorizing levy and 
collection of taxes in any other manner 
than by general law. State ex rel. Federal 
Land Bk. v. Hays, 86 M 58, 66 et seq., 
282 P 32. 

Held, that chapter 29, laws of 1929 
(since repealed), authorizing the issuance 
of county bonds for high school purposes 
is not violative of the provisions of sec- 
tion 3, article XIII, of the constitution, 
prohibiting the use of borrowed funds for 
any purpose other than that specified in 
the law authorizing the loan, or of section 
11, article XII, declaring that taxes shall 
be levied and collected by general laws 
and for public purposes only, or section 
26, article V, providing that local or 
special laws regulating county affairs for 
the management of common schools and 


the assessment and collection of taxes 
shall not be passed; held, further, that 


“the act is not open to the objection that 


it fails to provide a workable plan. State 
ex rel. Henderson v. Dawson County, 87 
M 122, 131 et seq., 286 P 125. 


Discrimination by Misapplication of Law 
Will Not Invalidate 


Taxing officers assessed the shares of a 
national bank at their full cash value 
without deducting from such value govern- 
mental securities owned by the bank. In 
disregard of constitutional provisions re- 
lating to taxation and statutory provi- 
sions requiring like action in regard to 
shares in a state bank upon the assump- 
tion that such securities held by it were 
exempt, they deducted their value from 
the moneyed capital of the latter bank, 
the effect of which was non-assessment of 
its shares of stock. Held, upon a review of 
the statutes applicable, that they are not 
open to attack as offending against the 
provisions of section 5219, United States 
revised statutes, but that the resultant 


discrimination against plaintiff national 


bank was due to faulty administration of 
the law, and that therefore, under this 
case, the statutes may not be held invalid. 
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Montana Nat. Bank v. Yellowstone Coun- 
ty, 78 M 62, 252 P 876. 


Inheritance Tax Not Inhibited by This 
Provision 


Section 11, article XII, of the constitu- 
tion, providing that taxes shall be levied 
and collected by general laws and for pub- 
lic purposes only, and shall be uniform 
upon the same class of subjects within the 
territorial limits of the authority levying 
the tax, relates to property taxes only, and 
not to such as are imposed on inheri- 
tances. State ex rel. Rankin v. District 
Court, 70 M 323, 330, 225 P 804. | 


License Tax or Occupation Tax Not In- 
hibited by This Provision—Exception 

The tax imposed by section 84-3207, 
upon a manufacturer is the license or 
occupation tax provided for by the last 
sentence of section 1, article XII, of the 
constitution, and is not controlled by the 
uniformity clause contained in section 11 
of the same article; hence such license tax 
may be graduated according to the amount 
of business done and is not open to attack 
as being discriminatory because one doing 
a business of $15,000 or less a year is 
relieved from payment. thereof. State v. 
Hennessy Co., 71 M 301, 307, 308, 230 
P 64. 

Though the provision of section 11, 
article XII, of the constitution, requiring 
uniformity in taxation, does not apply to 
the license system of taxation and the 
state is not required to tax all occupations 
equally or uniformly, but may tax certain 
classes and leave others untaxed, such 
taxes must be uniform upon the same 
class of subjects, and in imposing them it 
may not resort to unreasonable or arbi- 
trary discrimination. Hale v. County 
Treasurer of Mineral Co., 82 M 98, 106, 
265 P 6. 

Id. A proper classification of subjects 
for the purpose of imposing license taxes 
implies that there exist real differences as 
between the subjects constituting the 
different classes and excludes the idea of 
arbitrary selection, and a license tax is 
uniform when it is equal upon all persons 
belonging to the described class upon 
which it is imposed. 

Id. Held, under the above rules, that 
chapter 101, laws of 1927 (omitted), by 
which a license tax is imposed on all 
livestock coming into the state after 
March 1, “to graze for any length of 
time whatsoever,’ thus excluding live- 
stock brought in for any other purpose, 
as, for instance, for the purpose of being 
fed in pens, is so arbitrary and unreason- 
able in its classification as to render it 
void. . 


“Public Purpose” 
The question whether a particular pur- 
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pose for which taxes may be levied and 
collected is a public one, under this sec- 
tion, is for the legislature in the first in- 
stance, and courts will indulge every 
reasonable presumption in favor of the 
legislative decision in this respect. Lewis 
and Clark County v. Industrial Accident 
Board, 52 M 6, 12, 155 P 268. 

Id. Taxes levied to provide a fund to 
be devoted to the relief of injured em- 
ployees of a county which is subject to 
the provisions of the workmen’s compensa- 
tion act of 1915 are for a public purpose, 
and therefore not obnoxious as offending 
against the provision of this section. 

Held, that the words “public purposes” 
as used in section 11, article XII, of the 
state constitution, providing that taxes 
shall be collected for public purposes only, 
are synonymous with “governmental pur- 
poses.” State ex rel. Mills v. Dixon et 
al., 66 M 76, 83, 213 P 227. 

The term “public purpose” as used in 
the constitution, section 11, article XII, 
in providing that taxes shall be levied and 
collected for public purposes only, is 
synonymous with governmental purposes; 
the purpose must affect the inhabitants as 
a community and not merely as individ- 
uals; and whether a tax is levied for a 
public or private purpose is to be de- 
termined by the course or usage of the 
government, the object for which such a 
tax has by a long course of legislation 
been levied and what objects have been 
considered necessary for the proper sup- 
port and use of the government sanctioned 
by. time and the acquiescence of the 
people. Stanley v. Jeffries, 86 M 114, 128, 
284 P 134; Lumbermen’s Trust Co. v. 
Town of Ryegate, 61 F 2d 14. 

Id. Held, that chapter 24, laws of 1929, 
11-2269 et seq., in so far as it authorizes 
cities to assume liabilities for losses suf- 
fered by holders of special improvement 
bonds and warrants issued prior to the 


‘passage of the act, amounts to a reim- 


bursement of the holders for such losses is 
violative of section 11, article XII, of the 


. constitution, prohibiting taxation for other 


than a public purpose, and therefore in- 
valid in that regard. 


Relates To Uniform Assessment, Not 
Enforcement 


The collection of taxes in an unusual 
way (sec. 84-406, relating to motor ve- 
hicles) does not violate the uniformity 
provision of the constitution; it is the 
levy or assessment of the tax which must 
be uniform, not the means of enforcement. 
Wheir v. Dye, 105 M 347, 356, 73 P 2d 209. 


Special Assessments Not Inhibited by 
This Provision . 
Though special assessments for local im- 


provements in the shape of drains in order 
to relieve marshy lands of surplus moisture 
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are laid under the taxing power, their 
‘imposition does not fall within the re- 
straints prescribed by this section and 
section 4 of this article, relative to how, 
upon whom, and on what property “taxes” 
may be levied. These sections refer solely 
to revenues which go to defray general 
governmental expenditures, as 
guished from special outlays to provide for 
purely local improvements. Billings Sugar 
Co. v. Fish, 40 M 256, 276, 106 P 565. 

Special assessments for the construction 
and maintenance of drainage works are 
not taxes within the meaning of section 
11, article XII, of the state constitution, 
providing that taxes shall be uniform 
upon the same class of subjects, and, hence 
that provision has no application. In re 
Valley Center Drain District, 64 M 545, 
553, 211 P 218. 

Section 1 of article XII, of the consti- 
tution, and section 11 of the same article, 
providing for a uniform rate of taxation, 
and that taxes shall be levied and collected 
for public purposes only, relate to taxation 
for .governmental. purposes and have no 
reference to assessments for special im- 
provements such as contemplated by the 
creation of an irrigation district. Walden 
v. Bitter Root Irr. Dist., 68 M 281, 291, 
217 P 646; Thaanum v. Bynum Irrigation 
District, 72 M 221, 228, 232 P 528. 


Contention that secs. 11-2269 to 11-2273, 
referring to the matter of special improve- 
ment district revolving funds, conflict 
with this provision of the constitution as 
authorizing a tax for private purposes, 
held groundless under authority of the 
ease of Stanley v. Jeffries 86 M 114, 284 
_P 134. Hansen v. City of Havre, 112 M 
207, 216, 114 P 2d 1053. 


Statutes Not Violating the Uniformity 
Clause Herein 


Section 681 of the civil code of 1895 
(repealed) applies to domestic, as well as 
foreign, insurance companies, and there- 
fore complies with the above provision re- 
quiring taxes to be “uniform upon the 
same class of subjects.” Northwestern Mut. 
Life Ins. Co. v. Lewis and Clark County, 
28 M 484, 491, 72 P 982. 

The seed-grain law, ch. 13, Laws of 1915 
(since repealed), designed to furnish aid 
to persons engaged in agriculture who, 
because so reduced in circumstances by 
natural or other conditions beyond their 
control, that they have no means where- 
with to purchase seed, is not in contra- 
vention of this section. State ex rel. 
Cryderman v. Wienrich, 54 M 390, 394, 
170 *P) 942. 


Sections 1113 et seq. R. C. M. 1935 
(since repealed), providing for teachers’ 
pensions, is not invalid as in contravention 
of this section. Trumper v. School District 
No. 55, 55 M 90, 93, 173 P 946. 


distin- 
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Failure to make provision for rein- 
bursement of the county from which the 
greater area for a proposed new county 
is taken for the expense incident to the 
creation of the new county, held not to 
render chapter 226, laws of 1919 (16-501 
et seq.), violative of this section, as 
casting an unequal burden of taxation 
upon the old county. State ex rel. Wood- 
ward v. Moulton et al., 57 M 414, 189 
Prag. 

Held, that chapter 186, laws of 1925 
(since repealed), imposing a license tax 
upon dealers and distributors of gasoline 
(superseded by initiative measure No. 31, 
laws of 1927, p. 604), under which a dealer 
sought to recover a tax paid under pro- 
test on the grounds that the act was un- 


constitutional as offending against the 


equal protection of the law clause of the 
federal constitution, as well as against 
the provisions of section 11, article XII, 
section 11 of article XV, and section 26 
of article V, of the state constitution, to 
the effect that taxes shall be uniform 
upon the same class of subjects, that for- 
eign corporations engaged in business in 
the state shall not have any greater rights 
or privileges than domestie corporations, 
and that the legislative assembly shall 
not pass local or special laws where a 
general law can be made to apply, is not 
open to the attacks made upon it. Hart 
Refineries v. Harmon, 81 M 423, 425 et 
seq., 263 P 687. 


Held, that the gasoline license tax law 
is not unconstitutional as not acting uni- 
formly upon each person engaged in the 
business of selling gasoline, on the grounds 
that by it a tax is imposed upon the 
Montana product sold in the state while 
importers are relieved from the burden, 
and that foreign corporations are granted 
greater rights and privileges than are 
accorded those incorporated in this state. 
State v. Silver Bow Refining Co., 83 M 
380, 388, 272 P 684. 


Held, that the legislature in enacting 
chapter 64, laws of 1929 (84-303 et seq.), 
classifying moneys and credits for pur- 
poses of taxation properly exercised its 
power, as against the contention of a 
state bank that such a classification is 
invalid under section 11, article XII, of 
the state constitution, and the fourteenth 
amendment to the federal constitution, 
since moneys and credits, when employed 
in the banking business have a greatly 
increased productivity as compared to 
moneys and credits in the hands of the 
ordinary individual or corporation using 
them for casual investment only. Bank 
of Miles City v. Custer County, 93 M 291, 
295 et seq., 19 P 2d 885. 

Td. Where a state bank in an action to 
recover taxes paid under protest alleged, 
inter alia, that chapter 64, laws of 1929 
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(84-303 et seq.), was invalid as offending 
against the uniformity clause of the con- 
stitution, on the ground that while its 
shares were taxed there was no law under 
which shares-of corporations other than 
those engaged in banking could be taxed, 
proof that the stock of a large number of 
corporations had not been taxed was in- 
sufficient in the absence of further evi- 
dence that the value of such outstanding 
stock exceeded the value of the property 
on which the corporations paid taxes. See, 
also, Merchant’s Nat. Bank v. Dawson 
County, 93 M 310, 330, 19 P 2d 892. 

Held, that chapter 88, laws of 1935 
(omitted), authorizing redemption of real 
property sold to the county for taxes, 
without the payment of interest and 
penalties, is not violative of either section 
39, article V, section 11, article XII, of 
the constitution of the state, or of the 
fourteenth amendment to the constitution 
of the United States. State ex rel. Spar- 
ling v. Hitsman, 99 M 521, 530, 44 P 2d 
747. 

A license tax imposed for the privilege 
of doing business in the state is not sub- 
ject to, the uniformity provisions of the 
state constitution (secs. 1 and 11, art. 
XII). State ex rel. Griffin v. Greene, 104 
M 460, 463, 67 P 2d 995. 

Assertion that the legislature in amend- 
ing Secs. 53-114 and 84-406, by enacting 
ech, 72, 1. 1937 and making special pro- 
vision for taxing automobiles included in 
class 2 of sec. 84-301, among other per- 
sonal property without first amending such 
section, unlawfully discriminated against 
motor vehicles, held not well made, since 
the legislature may properly go even to 
the extent of placing identical articles 
in the hands of different owners, different 
uses resulting in different productivity. 
Wheir v. Dye, 105 M 347, 354, 73 P 2d 
209. 

Section 83-108, ceding exclusive juris- 
diction over certain state lands to federal 
government for public purposes, without 
reserving the state’s right to tax personal 
property of persons and private corpora- 
tions upon such land, does not violate 
section 11, article XII. State ex rel. Board 
of County Commissioners of Valley Coun- 
ty v. Bruce et al., 106 M 322, 337, 77 P 2d 
403. e 

Sec. 2235 R. C, M. 1935 (since repealed, 
sec. 84-4190 et seq.), authorizing the 
former owner of real property held by a 
county under tax deed, to repurchase it 
under certain conditions, held not in 
violation of this provision. Blackford v. 
Judith Basin County, 109 M 578, 592, 98 
P20 372. piytts ' : 

Statutes Violating the Uniformity Clause 
Herein , 


The part of section 8 of section 3695 
of the political code of 1895, granting to 
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private bankers the right to deduct their 
deposits (debts) from moneys on hand, 
for purposes of assessment, violates sec- 


‘tions 11 and 16 of this article. Clark v. 


Maher, 34 M 391, 400, 87 P 272. 


Section 25-233 in so far as it makes it 
incumbent upon the clerk of the district 
court to collect from petitioners filing let- 
ters of administration or guardianship 
sums ranging from five to ninety-five dol- 
lars, regulated by the appraised value of 
the estate, is obnoxious to this section, in 
that the burdens imposed upon the estates 
falling within the enumerated classes are 
fixed arbitrarily and at unequal rates. 
Hauser v. Miller, 37 M 22, 24, 94 P 197. 


A statute which seeks to make the coun- 
ties of the state the guarantor of loans 
made by the state to individuals is in- 
valid. State ex rel. Evans v. Stewart, 53 
M 18, 161 P 309. 

A statute requiring the taxation of all 
livestock brought into the state after a 
certain date for the purpose of grazing, 
and not applying to all other personal 
property, constitutes an unjust discrimina- 
tion and violates the uniformity rate of 
taxation. Hayes v. Smith, 58 M 306, 311, 
192 P 615. 

Under section 11 of article XII of the 
state constitution, taxes must be uniform 
upon the same class of subjects. Defendant 
assessor placed the stock of shareholders 
of a state bank in class 6 of section 84-301 
requiring payment of taxes on a basis 
of forty per cent of their value, while 


national bank shares—property of the same 


kind, character and class—he placed in 
class 5, assessable at seven per cent only 
of their true value. Held, on application 
for writ of injunction that the action of 
the taxing officer was discriminatory as 
against relator bank, and therefore void, 
but that, relator having asked that state 
bank shares be placed in the same class 
in which national bank shares were placed, 
and the taxing officers under the circum- 
stances not being in position to object, it 
is proper to so place them, the question 
whether they could arbitrarily place such 
shares in class 5 being, however, reserved. 
State v. Mady, 83 M 418, 426, 272 P 691. 

Where foreign corporation was not en- 
gaged in transportation of commodities 
within state but owned freight cars which 
were furnished to common carriers, corpo- 
ration’s cars were not taxed in proportion 
to amount of and actual physical presence 
and use within several taxing districts 
of state, freight cars owned by others 
were taxed on different basis and state 
did not levy any tax against freight cars 
owned by. railroads not operating within 
state but which were furnished for com- 


‘pensation to railroads operating within 


state, the tax against cars of foreign 
corporations was discriminatory and de- 
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nied due process of law and equal pro- — 


tection. State v. North American Car 
Corp., __ M __, 164 P 2d 161, 166. 

Id. Any tax against the same kind of 
property used for identical purposes is not 
uniform when a different valuation and a 
different rate is applied to two distinct 


taxpayers, separately distinguishable only. 


in name, and the tax being imposed by the 
same taxing district, and such disregard 
of the uniform clause of the constitution 
constitutes “discrimination.” 


“Subject of Taxation” 


The term “subject of taxation” found 
in this section, held to have been used by 
the constitutional convention in its then 
proper sense, to-wit, to denote the different 
kinds of property liable to taxation. Hilger 
v. Moore, 56 M 146, 182 P 477. 


Tax Burden to be Coextensive With the 
Territorial Limits of the Taxing Authority 

The bonds authorized by sections 75-4601 
to 75-4606, for the construction of high 
schools are high school district, not coun- 
ty, bonds, and the levy of taxes with 
which to pay them cannot extend beyond 
the boundaries of the particular district 
liable for their payment; therefore the 
tax burden is coextensive with the terri- 
torial limits of the authority levying the 
tax, conformably to section 11, article 
XII, of the constitution. Pierson v. Hend- 
rickson et al., 98 M 244, 253, 38 P 2d 991. 

Id. While the legal title to a county 
high school building is in the county, the 
beneficial title to school property is in 
the state, the county in the management 
of the school being simply the agency of 
the state for that purpose; hence the con- 
tention that the issuance of bonds for 
building an addition to an existing high 
school building, under authority of sec- 
tions 75-4601 to 75-4606, would be at the 
cost of the district for the benefit of the 
county at large in contravention to this 
provision of the constitution, has no 
merit. 


Uniform Upon Same Class of Subjects 
Within the Territorial Limits of the Au- 
thority Levying the Tax 

There is nothing in the act providing 
for the issuance of bonds for buildings at 
the state tuberculosis sanitarium which 
conflicts in any manner with section 11 of 
article XII of the constitution, which pro- 
vides that “taxes shall be levied and col- 
lected by general laws and for public 
purposes only. They shall be uniform upon 
the same class of subjects within the 
territorial limits of the authority levying 
the tax.” As we have already noticed, the 
act does not impose any additional burden 
upon the various counties, either in the 
way of tax or otherwise. It is apparently 
conceded that the money which the in- 
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stitution now receives from the counties 
for the care of patients is “money law- 
fully acquired from the various counties 
of the state.” There is nothing in section 
11 of article XII to prohibit the state 
from using money lawfully acquired from 
the counties for the purposes specified in 
chapter 22, Ext. Ses. 1933-34 (omitted). 
The counties, without any additional 
burden or tax imposed upon them, will 
receive benefits corresponding to those 
which they are now receiving for the 
money thus expended by them. It is mani- 
fest that the proposed diversion of the 
payments now received from counties and 
heretofore used for maintenance will of 
necessity reduce the maintenance fund 
of the institution and require a larger 
contribution from the state in the way of 
appropriations from the general fund of 
the state. But this is a matter of legis- 
lative discretion and something with 
which we have nothing to do at this time. 
State v. State Board of Examiners et al., 
97 M 441, 451, 35 P 2d 116. 
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Sec. 12. 
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No appropriation shall be made nor any expenditures authorized 


by the legislative assembly whereby the expenditures of the state during any 
fiscal year shall exceed the total tax then previded for by law, and applicable to 
such appropriation or expenditure, unless the legislative assembly making such 
appropriation shall provide for levying a sufficient tax, not exceeding the rate 
allowed in section nine (9) of this article, to pay such appropriations or ex- 
penditures within such fiscal year. This provision shall not apply to appropria- 
tions or expenditures to suppress insurrection, defend the state, or assist in de- 
fending the United States in time of war. No appropriation of public moneys 
shall be made for a longer term than two years. 


Appropriations in Excess of Income Pro- 
hibited 

The provision of section 12, article XII, 
of the constitution, that no appropriations 
shall be made in excess of the total tax 
provided for by law during any fiscal 
year, must be interpreted to refer not 
only to the money raised by direct tax- 
ation but also to anticipated income from 
all other sources. State v. State Board of 
Examiners, 74 M 1, 10 et seq., 238 P 
316. 

Under the showing made on application 
for writ of injunction against the state 
board of examiners, held that the appro- 
priations made by the legislature for the 
years 1925 and 1926 for the four teaching 
units comprising the university of Mon- 
tana do not exceed the amount received 
from the one and one-half mill levy au- 
thorized by section 2148, R. C. M. 1935 
(omitted), for their maintenance, and 
therefore do not transgress the provision 
of section 12, article XII, prohibiting ap- 
propriations exceeding the total tax pro- 
vided by law. State ex rel. Jones v. Erick- 
son, 75 M 429, 435 et seq., 244 P 287. 

Section 12, article XII, of the state con- 
stitution, providing that no appropriations 
shall be made during any fiscal year 
whereby the expenditures of the state 
will exceed the total tax then provided for 
by law, ete., held to have to do only with 
the relation of future expenditures to in- 
come, and not with past appropriations 
made within the reasonably estimated in- 
come and in good faith, but which by rea- 
son of unforeseen contingencies, resulted 
in registration of warrants. State ex rel. 
Tipton v. Erickson et al., 93 M 466, 471, 
19 P 2d 227. 

Id. In the absence of a showing to the 
contrary, the presumption obtains that the 
legislature, in making appropriations, 
acted in good faith when estimating the 
amount of anticipated revenue as a basis 
‘for making them, in view of the require- 
ment of section 12, article XII, of the 
constitution. 


-Inapplicable to Indebtedness of School 
Districts 


Section 2, article XIII, and this section, 


having to. do,.respectively, with state. in- 


debtedness and legislative power in mak- 
ing appropriations and authorizing ex- 
penditures, have no application to cities 
or school districts, which are governed in 
that behalf by section 6, article XIIT; 
therefore decisions defining state indebted- 
ness or holding that warrants issued pur- 
suant to lawful appropriations do not 
create such indebtedness have no applica- 
tion in determining the status of a school 
district issued after it has reached its 
constitutional limit of indebtedness. Far- 
bo v. School Dist. No. 1 of Toole Co., 95 
M 531, 540 et seq., 28 P 2d 455. 


Prospective Provision 


This section, providing that no appro- 
priation of public moneys shall be made 
for a longer term than two years, is 
prospective only, and does not affect an 
appropriation made by the act of the 
legislature relating to the publication of 
the supreme court reports, approved March 
8, 1889, before the adoption of the con- 
stitution. State ex rel. Maddox v. Kenney, 
11 M 553, 555, 29 P 89. 


Statutes Held Not to Violate This Pro- 
vision 

Held, that chapter 10, laws of 1933 
(omitted), authorizing the issuance of 
bonds for the purpose of funding an ac- 
cumulation of outstanding general war- 
rants, is not invalid on the alleged ground 
that the appropriations on which the war- 
rants were based had been made in 
violation of section 12, article XII, of the 
constitution, prohibiting appropriations in 
excess of the total tax then provided for. 
State ex rel. Tipton v. Erickson et al., 93 
M 466, 471, 19 P 2d 227. 

Held, that neither chapter 10, laws of 
extraordinary session 1933-34 (omitted), 
nor the plan adopted by the State Board 
of Education for financing the erection 
of the building authorized violates section 
1, article XIII, constitution, prohibiting 
the loaning of the credit of the state, 
this section denying the right to appropri- 
ate state funds for more than two years, 
nor results in the creation of a state debt 
in excess of $100,000 without submitting 
the question to the people at a general 
election. State v. State Board of Educa- 
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tion et al., 97 M 121, 138, 33 P 2d 516; 
State v. State Board of Education et al., 
97 M 371, 380, 34 P 2d 515. 

Since chapter’ 22, laws extraordinary 
session 1933-34 (omitted), expressly pro- 
vides for a special fund for carrying out 
its provisions, it is not invalid as at- 
tempting to appropriate 
without regard to the command of this 
section of the constitution, that appro- 
priations shall not be made unless the 
legislative assembly has made provision 
for levying a sufficient tax to cover them. 
State v. State Board of Examiners et al., 
97 M 441, 450, 35 P 2d 116. 

The provision of this section that ap- 
-propriations of state moneys shall not be 
made for a longer term than two years 
has no application to special funds such 
as arise from the operation of sees. 89-101 
to 89-141, relating to creation of state 
water conservation board. State ex rel. 
Normile v. Cooney, 100 M 391, 409, 47 P 
2d 637. 

' Initiative measure no. 41, held not to 
-violate this provision of the constitution, 
the term “appropriation” as here used 
not applying to an act providing for the 
issuance of bonds or debentures wherein 
the. act creating the debt also levies a 
tax to pay it, such as the 1938 debenture 
act, (omitted). Martin v. State Highway 
Commission 107 M 603, 613, 88 P 2d 41. 
See also Pioneer Motors Ine. v. State 
Highway Commission et al.,__. M __, 165 
P 2d 796, 802. 

Held, that sec. 78-403, appropriating 
$30,000 for architect’s fee for preparation 
of plans and specifications for erection of 
addition to state capitol building, the ap- 


state moneys. 


-propriation to be paid out of the un-: 


expended surplus of nearly five million 
dollars in the general fund of the state, 
is not invalid under this provision of the 
constitution. Graham y. State Board of 
Examiners, 116 M 584, 586, 155 P 2d 956. 


Time Limit on Appropriations 
«+ This section operates as an automatic 


limit, so that an unlimited appropriation. . 


as to time will expire at the end of two 
years, and is not void ab initio. Hill v. 
“Rae, 52 M 378, 388, 158 P 826. 


Section 2148 R. C. M. 1935 (omitted), 
increasing the tax levy for state purposes 
by one and one-half mills for the period 
of ten years and directing successive 
legislatures for that period how the pro- 
ceeds thereof shall be appropriated and 
authorizing the assembly to make the ap- 
propriations for each of the ten years, 
held, not unconstitutional as appropriating 
money for ten years, or at all, in violation 
of section 12, article XII, prohibiting the 
making of appropriations for more than 
two years. (The question whether direc- 
tion to successive legislatures as to how 
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money shall be apportioned is binding 
upon such bodies, reserved.) State ex rel. 
Jones v. Erickson, 75 M 429, 435 et seq., 
244 P 287, 

In the absence of a constitutional pro- 
hibition, the legislature may authorize a 
state contract for a longer term than two 
years, although appropriations of public 
money in payment may not be made for 
a longer period (sec. 12, art. XII, constitu- 
tion); hence a contract for fire insurance 
on state institutions for three years may 
not be held to invalidate an appropriation 
in payment of premiums made for two 
years only. Miller Ins. Agency v. Porter 
et al., 93 M 567, 573, 20 P: 2d 6438. 


War Appropriations—Exception 


The purpose of sections 5624 et seq., 
R. C. M. 1921 (omitted), known as the 
war defense act, being to assist in the 


defense of the United States, the appro- 


priation made therein falls within the- 
exception found in this section, under 
which the legislature may properly make 
an appropriation without a fund behind 
it, and without provision having been first 
made for levying a tax to furnish such 
fund, it having, in these circumstances, 
the power to authorize any proper public 
agency to procure the necessary funds by 
borrowing; that is, the sale of bonds. 
State ex rel. Campbell v. Stewart, 54 M 
SUE POR We ey a SR dt 


War Appropriations Recognized by This 
Provision 
To assist the United States in war is 


‘expressly recognized by this section as a 


proper and probable occasion for the use 
of state funds. State ex rel. Campbell v. 
Stewart, 54 M 504, 510, 171 P 755, 

The right and duty of the state to assist 
in defending the United States; in-time. of 
war is recognized by express declaration 
of this section of our constitution. State 


-y. Kahn, 56 M 108, 116, 182 P 107. 


What Section Means 


This section means that no appropria- 
tion shall be made nor: any expenditure 
authorized by the legislative assembly 
whereby the expenditures of the state 
during any fiscal year shall exceed the 


.total of funds available; and; applicable 


to such appropriation or. expenditure; 
available funds include not only funds in 
the treasury not otherwise appropriated, 
but moneys to be derived from taxes and 
other sources provided for by the legis- 
lative assembly for such year. Graham vy. 
State Board of Examiners, 116 M 584, 
592;155 P 2d 956. 


Not. Applicable to Bond and Debenture 
Measures 


.. The state highway treasury anticipation 
‘debenture act of 1945 (omitted) is not 


al 
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unconstitutional as violative of this pro- 
vision since the provision has no applica- 
tion ‘to. bond and debenture measures. 
Pioneer Motors v. State Highway Comm., 
ia Mel5"165'P 24 796,;°802. 
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Sec. 138. The state treasurer shall keep a separate account of each fund 
in his’ hands, and shall at the end of each quarter of the fiscal year report 
to the governor in writing, under oath, the amount of all moneys in his hands 
to the credit of every such fund, and the place or places where the same is kept 
or deposited, and the number and amount of every warrant paid or redeemed 
by him during the quarter. The governor, or other person or persons authorized 
by law, shall verify said report and cause the same to be immediately published in 
at least one newspaper printed at the seat of government, and otherwise as the 
legislative assembly may require. The legislative assembly may provide by law 
further regulations for the safe keeping and management of the public funds in 
the hands of the treasurer; but notwithstanding any such regulations, the treas- 
urer and his sureties shall in all cases be held responsible therefor. 

References States€=75, 76. 


State v. North American Car Corp., 59 C.J. States §§ 378, 379. 
a Meg LOSE LOT LOT 42 Am. Jur. 715 et seq., Public Funds. 


Sec. 14. The governor, state auditor and state treasurer are hereby con- 
stituted a state depository board with full power and authority to designate de- 
‘positories with which all funds in the hands of the state treasurer shall be 
deposited, and at such rate of interest as may be prescribed by law. When 
money shall have been deposited under direction of said depository board and 
in accordance with the law, the treasurer shall not be liable for loss on account 
of any such deposit occurring through damage by the elements or for any other 
cause or reason occasioned through means other than his own neglect, fraud or 
dishonorable conduct. The making of profit out of public moneys, or using the 
same for any purpose not authorized by law, by the state treasurer or by any other 
public officer, shall be deemed a felony, and shall be punished as provided for by 
law and part of such punishment shall be disqualification to hold any public 
office. 


NOTE.—Section 14 is given as amended 
by act approved March 6, 1907, (ch. 123, 
L. 1907), and adopted at the general elec- 
tion November, 1908, effective under gov- 
ernor’s proclamation December 9, 1908. 


Proceeds of Bonds Not Subject to This 
Section 


Proceeds of bonds to be sold for erec- 
tion of armories become a special fund 


to be disbursed for that purpose. This 
money is not derived by taxation and 
consequently need not be handled as 
prescribed in section 14, article XII. Ge- 
boski v. Montana Armory Board et al., 
110 M 487, 492, 103 P 2d 679. 
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Sec. 15. The board of county commissioners of each county shall consti- 
tute the county board of equalization. The duties of such board shall be to 
adjust and equalize the valuation of taxable property within their respective 
counties, and all such adjustments and equalizations may be supervised, re- 
viewed, changed, increased or decreased by the state board of equalization. The 
state board of equalization shall be composed of three members who shall be 
appointed by the governor, by and with the advice and consent of the sen- 
ate. A majority of the members of the state board of equalization shall con- 
stitute a quorum. The term of office of one of the members first appointed 
shall end on March Ist, 1925, of another first appointed on March Ist, 1927, 
and of the third first appointed on March 1st, 1929. Hach succeeding mem- 
ber shall hold his office for the term of six years, and until his successors shall 
have been appointed and qualified. In case of a vacancy the person appointed 
to fill such vacancy shall hold office for the unexpired term in which the 
vacancy occurs. The qualifications and salaries of the members of the state 
board of equalization shall be as provided by law, provided, however, that such 
members shall be so selected that the board will not be composed of more than 
two persons who are affiliated with the same political party or organization ; pro- 
vided, further, that each member shall devote his entire time to the duties of the 
office and shall not hold any position of trust or profit, or engage in any occupa- 
tion or business interfering or inconsistent with his duties as a member of such 
board, or serve on or under any committee of any political party or organization, 
or take part, either directly or indirectly, in any political campaign in the interest 
of any political party or organization or candidate for office. The state board of 
equalization shall adjust and equalize the valuation of taxable property among 
the several counties, and the different classes of taxable property in any county 
and in the several counties and between individual taxpayers; supervise and 
review the acts of the county assessors and county boards of equalization ; change, 
increase, or decrease valuations made by county assessors or equalized by 
county boards of equalization; and exercise such authority and do all things 
necessary to secure a fair, just and equitable valuation of all taxable property 
among counties, between the different classes of property, and between indivi- 
dual taxpayers. Said state board of equalization shall also have such other 
powers, and perform such other duties relating to taxation as may be prescribed by 
law. 


Depositories€-6 et seq.; States€—75. 

26 C.J.S. Depositaries § 8 et seq.; 59 C.J. 
States § 379. 

42 Am. Jur. 724, Public Funds, §§ 11 et 
seq. 


NOTE.—Section 15 of article XII, is 
given as amended by act approved March 
22, 1921 (chapter 11, ex. laws of 1921); 
adopted at the general election of Novem- 
ber 7, 1922, effective under governor’s 
proclamation December 14, 1922. The orig- 
inal constitutional provision was before 
amended. See chapter 47, laws of 1915, as 
later approved by the people. 


 Constitutionality 


Section 9, article XIX, of the constitu- 
tion, provides inter alia that a proposed 


amendment thereto-shall be entered in full 
on the journals of both houses. A bill 
proposing an amendment to section 15, 
article XII, creating the state board of 
equalization, was properly passed by both 
houses, but, while it was entered in full 
on the journal of the house, it was not so 
entered in the senate journal. The bill 
acted upon in both houses was in identical- 
ly the same language, identifying refer- 
ence to it having been made in the senate 
journal, and as passed was published by 
the secretary of state and ratified by the 
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people. Held, that the course pursued, 
though not literal compliance with the 
constitutional provision, was in substanial 
compliance therewith, the. object of the 
requirement—certainty as to the proposed 
amendment—having been clearly estab- 
lished by the journals. (Associate Justices 
Cooper and Galen dissenting.) Tax Com- 
mission Case, 68 M 450, 462 et seq., 219 P 
817. 


Power of Legislature to Add Powers to 
Board of Equalization 

Held, that the legislature could properly 
add powers additional to those specifically 
conferred by section 15, article XII, of 
the constitution, upon the state board of 
equalization, as it did by chapter 237, 
laws of 1921 (secs. 84-5402 to 84-5414), by 
imposing upon the board the duty to 


assess net proceeds of mines. Butte & 


Superior Min. Co. v. McIntyre, 71 M 254, 
257, 259 et seq., 229 P 730. 


Powers of State Board of Equalization 


The state board of equalization has no 
power to increase the total valuation of 
the property of the state as disclosed and 
fixed by the abstracts and statements 
transmitted to it by the assessors and 
county boards of equalization. State ex 
rel. Wallace v. Equalization Board, 18 M 
473, 46 P 266. 

The state board of equalization is a 
special tribunal with limited powers and 
‘must, in making an assessment of net 
proceeds of mines, pursue the method. of 
procedure prescribed by chapter 237, laws 
of 1921 (secs. 84-5402 to 84-5414); in it is 
lodged no discretion to permit deductions 
from the gross proceeds other than those 
specifically provided for, or to allow re- 
imbursement to the taxpayer for taxes 
paid by him by mistake in previous years, 
and mandamus lies to compel the board 
to follow the law. State v. State Board of 
Equalization, 67 M 340, 351, 215 P 667. 

Held, that section 15, article XII, of 
the constitution, as amended (laws of 
1923), conferring broad powers upon the 
' state board of equalization in the matter 
of adjusting, equalizing, changing, increas- 
ing or decreasing valuations of property 
for taxation purposes, impliedly prohibits 
the board from intentionally discrimina- 
ting in favor of one county against an- 
other, or between the different classes of 
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property in any county, or in favor of one 
individual and against another. State ex 
rel. Schoonover v. Stewart, 89 M 257, 267 
et seq., 297 P 476. 

Under this section, the state board of 
equalization has supervisory power over 
the acts of county assessors and county 
boards of equalization, and is authorized 
to increase or decrease valuations of prop- 
erty for taxation purposes. State ex rel. 
State Board of Equalization v. Jacobson, 
107 M 461, 463, 86 P 2d 9. 


Review of Decisions of Board 


The decision of the state board of equa- 
lization made after hearing the appeal of 
a taxpayer from an adverse ruling of a 
county board of equalization is quasi judi- 
cial, and on application for writ of certi- 
orari the supreme court may not go back 
of the record made by the state board, the 
presumption obtaining that its findings 
were justified by the testimony heard by 
it at the hearing. State ex rel. Schoon- 
over v. Stewart, 89 M 257, 267 et seq., 297 
P 476. 


When Aggrieved Taxpayer May Resort 
To Courts 


The state board of equalization in a 
hearing on appeal to it involving a tax 
matter acts in a quasi-judicial capacity, 
and the presumption obtains that its 
findings were justified by the evidence 
taken at the hearing. An aggrieved tax- 
payer may resort to the courts for review 
if he can show fraud or other unlawful 
acts, such as arbitrary increase of valu- 
ation, wrong principle of assessment, or 
error so gross as to be inconsistent with 
any honest exercise of judgment, but if 
his complaint is not so predicated it does 
not state a cause of action. International 
Business Machine Corporation v. Lewis 
and Clark County, 111 M 384, 387, 112 P 
2d 477. 
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Sec. 16. All property shall be assessed in the manner prescribed by law 
except as is otherwise provided in this constitution. The franchise, roadway, 
roadbed, rails and rolling stock of all railroads operated in more than one county 
in this state shall be assessed by the state board of equalization and the same 
shall be apportioned to the counties, cities, towns, townships and school districts 
in which such railroads are located, in proportion to the number of miles of 
railway laid in such counties, cities, towns, townships and school districts. 
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Franchise Taxable When 


The franchise which is made taxable by 
the constitution is not the bare right con- 
ferred upon corporations to do business in 
the state, but that special privilege, not 
enjoyed by citizens generally, which repre- 
sents something out of which the tax may 


be realized by forced sale, if necessary, 


as, for instance, the franchise of street 
railway, telephone and telegraph, gas and 
water companies; hence the franchise of 
an express company, under which it enjoys 
no such special privilege, is not subject to 
taxation. Wells Fargo & Co. v. Harring- 
ton, 54 M 235, 238, 169 P 463. 


Not Self-Executing 


The constitutional provisions relating to 
the assessment of property for taxation 
purposes are not self-executing, and it is 
within the power of the legislature to 
prescribe the manner in which the value 
of property for such purposes shall be 
determined, provided the principles of uni- 
formity and just valuation are observed 
and the rule laid down is not arbitrary. 
Fruit Growers Express Co. v. Brett, 94 M 
281, 294, 22 P 2d 171. 


Operation and Hffect 


By conferring the power of assessing the 
property of railroads upon the state board 
of equalization, the constitution did not 
impliedly exclude all other powers of orig- 
inal assessment. State v. State Board of 
Equalization, 56 M 413, 442, 185 P 708. 

The authority contained in the first 
sentence of this section is not in anywise 
abridged by the remainder of the section, 
which empowers the state board of equal- 
ization to assess railroad property. The 
provisions of the section are mandatory 
and prohibitory, in the sense that the 
legislature cannot take from the board the 
power to assess railroad property, nor vest 
such power elsewhere. State v. State Board 
of Equalization, 56 M 413, 442, 185 P 
708. 


, Property Assessable by the County As- 
sessors 


Electric transmission lines are not part 


Sec. 17. 


Art. XI, $17 


of a roadbed and are assessable by the 
county assessor. Chicago, Mil. & St. P. 
Ry. v. Murray, 55 M 162, 174 P 704. 


Property Assessable by the State Board 
of Equalization 


Snowsheds constructed of reinforced con- 
crete and steel, with timber roofs, the walls 
of which on the mountain-side of the track 
were imbedded in the ground four feet or 
more, the outer walls consisting of a series 
of piers grounded in holes from a foot to 
twelve feet deep, held part of defendant 
railway company’s roadbed, and as such © 
assessable, under section 16, article XII, 
constitution, by the state board of equali- 
zation and not by the county assessor. 
Great Northern Ry. Co. v. Flathead Oo., 
61 M 2638, 267, 202 P 198. 


Id. Cooking utensils forming a neces- 
sary and usual equipment of cars used for 
boarding railway construction crews are 
part of its rolling stock and as such sub- 
ject to assessment for taxation by the 
state board of equalization only. 
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Butte & Superior Min. Co. v. McIntyre, 71 
M 254, 259, 229 P 730; State ex rel. Hinz 
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330, 19 P 2d 892; Ford Motor Co. v. 
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The word property as used in this article is hereby declared to 


include moneys, credits, bonds, stocks, franchises and all matters and things 
(real, personal and mixed) capable of private ownership, but this shall not 
be construed so as to authorize the taxation of the stocks of any company or 
corporation when the property of such company or corporation represented by 
such stocks is within the state and has been taxed. 


Bonds—State and County 


State and county bonds held in private 
ownership within the state are “proper- 
ty,” within the meaning of that term as 
employed in the constitution and revenue 
laws of the state, and, not being declared 


exempt, are taxable as such. Cruse v. 
Fischl, 55 M 258, 265, 175 P 878. 


Income Tax Not a Property Tax 


Held, that chapter 181, laws of 1933, 
84-4901 et seq. imposing a graduated in- 
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come tax and adopted from the state of 
Idaho after construction thereof by its 
supreme court, the opinion of which was 
directly called to the attention of the 
legislature when considering the act, is 
a valid exercise of its taxing power; that 
the tax is an excise tax and not one upon 
“property” within the meaning of section 
1, article XII, and this section, of the 
constitution, and therefor not subject to 
the constitutional restrictions relative to 
the assessment of property. O’Connell v. 
State Bd. of Equalization, 95 M 91, 106 
et seq., 25 P 2d 114; Mills v. State Board 
of Equalization et al., 97 M 13, 17 et seq., 
33 P 2d 563. 


Inheritance Tax Not a Property Tax 


A collateral inheritance or succession 
tax is not a tax upon property; it is a 
tax or duty imposed by the state upon the 
right to receive property by inheritance, 
succession, or any deed or instrument to 
take effect after the death of the grantor. 
Gelsthorpe v. Furnell, 20 M 299, 303, 51 
P 267; In re Tuohy’s Estate, 35 M 431, 
436, 90 P 170; State ex rel. Gilmore v. 
District Court, 45 M 335, 338, 122 P 922. 


“Property” Defined, Scope 


This section, in its definition of that 
which may be made subject to taxation, 
is sufficiently comprehensive to include 
all matters and things, visible and invis- 
ible, tangible and intangible, corporeal 
and incorporeal, capable of private owner- 
ship. Northwestern Mut. Life Ins. Co. v. 
Lewis and Clark County, 28 M 484, 491, 
72 P 982; Cobban v. Meagher, 42 M 399, 
407, 113 P 298. 

The definition of “property” in this 
section was intended as a limitation upon 
the power of the legislature to extend, 
by indirection, the exemptions from taxa- 
tion authorized or commanded by section 
2 of the article. Hilger v. Moore, 56 M 
146, 182 P 477. 

The constitutional provision (sec. 2, ar- 
ticle XII) prescribing what property shall 
or may be exempt from taxation, held 
broad enough to include every kind of 
property—real, personal and mixed—cap- 
able of private ownership, under the defini- 
tion of “property” contained in section 17 
of the same article; therefore the conten- 
tion that, under a strict construction, it 
must be construed as meaning the unquali- 
fied ownership of land merely has no 
merit. Town of Cascade v. County of 
Caseade, 75 M 304, 243 P 806. 


Royalty Interest 

The owner of a royalty interest in an 
oil well made taxable under chapter 140, 
laws of 1927, (since repealed) is the owner 


of property within the meaning of section ~ 


17, article XII, of the constitution which 
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is taxable and assessable to the owner of 
such interest as net proceeds of mines 
under section 3 of the same article, regard- 
less of the form of the lease under which 
the royalty is reserved. Byrne v. Fulton 
Oil Co., 85 M 329, 334, 278 P 514. 


Statutes Held to Violate This Provision 
Requiring Taxation of All Property 


Held, that chapter 89, laws of 1919, 
(since repealed) providing for the classi- 
fication of lands for taxation purposes, 
and authorizing the creation of a county 
fund to be raised by the annual levy of 
a tax upon real property only, is invalid 
as in contravention of the constitutional 
requirement that all property as described 
in section 17, article XII, of the consti- 
tution, (except such as is specifically ex- 
empted by section 2 thereof) shall be 
taxed for public purposes. Stoner v. Tim- 
mons et al., 59 M 158, 160, 196 P 519. 


Stock of State Banks—Limitations 


Since stocks of a state bank or trust 
company fall within the definition of prop- 
erty as given in this section, they must be 
assessed to the owners at their full cash 
value, except to the extent that that value 
is represented in property which is as- 
sessed to the bank or trust company. Daly 
Bank ete. Co. v. Board of Commrs., 33 M 
101, 106, 81 P 950. 


As this section is in the nature of a 
prohibition, it is so far self-executing as 
to prohibit the assessment upon the stocks 
of a bank or trust company of any greater 
valuation than the full cash value of such 
stocks, less the amount of the property 
representing the stock, which is assessed 
to the bank or trust company. Daly Bank 
etc. Co. v. Board of Commrs., 33 M 101, 
106, 81 P 950; Dennis v. First Nat. Bank 
of Great Falls, 55 M 448, 456, 178 P 580. 

A statute in providing a method for the 
assessment of shares of bank stock which 
prescribes that the assessed valuation of 
real estate owned by such bank shall be 
deducted from the total value of the 
shares in determining their value is in- 
valid, because not providing that the 
actual value thereof shall be so deducted. 
Dennis v. First Nat. Bank of Great Falls, 
55 M 448, 178 P 580. , 

Section 17, article XII, of the state 
constitution, forbids the taxation of the 
capital stock of a state bank where the 
property represented by such stock is 
within the state and liable to taxation. 
Union Bank ete. Co. v. Moore, 62 M 132, 
135 et seq., 204 P 361; State v. Mady, 83 
M 418, 424, 272 P 691. 

Shares of stock of a state bank or trust 
company fall within the definition of the 
term “property” as given in section 17, 
article XII, of the state constitution, and 
must be assessed to their owners at their. 
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full cash value, except to the extent that 
that value is represented in property 
which is assessed to the bank or company. 
Montana Nat, Bank v. Yellowstone Coun- 
ty, 78 M 62, 252 P 876. 


Stock of National Banks 
Corporate shares of stock are property 


and as such are taxable under this section > 


of the constitution, but shares of the na- 
tional bank are taxable only as congress 
has permitted by Section 5219, United 
States Revised Statutes, as amended. 
Johnson v. Meagher County, 116 M 565, 
567, 155 P 2d 750. 

Section 84-306, providing that in ascer- 
taining the value of shares of a national 
bank for tax purposes, there shall be de- 
ducted the book value of all real estate 
of the bank assessed to it (rather than 
deducting the actual or assessed value of 
such real estate), does not violate section 
17, article XII. Miners National Bank v. 
County of Silver Bow et al., 116 M 31, 
36, 148 P,2d 538. 


Water Rights 
For purposes of taxation a water right 


Sec. 18. 
the provisions of this article. 
Operation and Effect 


The legislature has endeavored to carry 
the mandate of this section into execution 
by the enactment of our revenue laws, in 
which the term “franchise” is construed 
to mean a special privilege conferred by 
the state directly or indirectly to do or 
perform certain acts or things which, in 
_the absence of the special privilege, could 
not be done, and which special privilege 
the citizens generally do not enjoy by 
common right. The construction was 
placed upon the language of the constitu- 
tion, substantially contemporaneous with 
its adoption, has been continued through- 
out the twenty-six years since the enact- 
ment of the statute, has been acquiesced 
in by the people and applied by the 
revenue officers, constituting a part of the 
executive branch of the government, and 
is indicative of the public policy of the 
state. Wells Fargo & Co. v. Harrington, 
54 M 2385, 242, 169 P 463. 

Id. The constitution imposes upon the 
legislature the duty to provide the means 
for carrying into effect the provisions re- 
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is personal property. Helena Water Works 


Co. v. Settles, 37 M 237, 239, 95 P 838. 


References 


Cited or applied in Northern Pac. Ry. 
Co. v. Mjelde, 48 M 287, 295, 137 P 386; 
Anaconda Copper Min. Co. v. Ravalli 
County, 52 M 422, 425, 158 P 682; North- 
ern Pac. Ry. Co. v. County of Musselshell 
et al., 54 M 96, 169 P 53; Wells Fargo & 
Co. v. Harrington, 54 M 235, 238, 169 P 
463; State ex rel. Rankin v. Harrington, 
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51 Am. Jur. 431, Taxation, §§ 408 et 
seq. 


The legislative assembly shall pass all laws necessary to carry out 


lating to taxation, and it is a general rule 
that contemporaneous construction by the 
department of government specially dele- 
gated to carry out a provision of the con- 
stitution raises a strong presumption that 
such construction, if uniform and long 
acquiesced in, rightly interprets the pro- 
vision. While such construction is not 
conclusive upon the courts, it is entitled 
to the most respectful consideration, and 
it furnishes the only key to the intention 
of the framers of the instrument in em- 
ploying the term “franchise” in the above 
article. 
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ARTICLE XITI 


PUBLIC INDEBTEDNESS 


Section 1. Neither the state, nor any county, city, town, municipality, nor 
other subdivision of the state shall ever give or loan its credit in aid of, or make 
any donation or grant, by subsidy or otherwise, to any individual, association. or 
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corporation, or become a subscriber to, or a shareholder in, any company or corpo- 
ration, or a joint owner with any person, company or corporation, except as to 
such ownership as may accrue to the state by operation or provision of law. 


“Donation” Defined 
If a legislative appropriation is for a 


‘public purpose,’ within the meaning of: 


section 1, article XIII, and as limited in 
section 38, article V, it is not a donation; 
the term “donation” being synonymous 
with “gift,” and the word “gift” com- 
prehending an appropriation for the relief 
of one who has no legal claim upon which 
to base it. Mills v. Stewart, 76 M 429, 
438, 247 P 332. 


Inhibition Binding Upon Legislature and 
People 


The inhibition of the state constitution 
against making donations by the state or 
any subdivision thereof or loaning its 
eredit, to any individual, corporation, etc., 
is both mandatory and prohibitory, appli- 
cable alike to the legislative assembly and 
the people in their legislative capacity. 
State ex rel. Mills v. Dixon et al., 66 M 
76, 83, 213 P 227. 


Laws Not Violating This Provision 


Chapter 96, laws of 1915 (92-101 et 
seq.), known as the workmen’s compen- 
sation act, is neither obnoxious as class 
legislation, nor in violation of the consti- 
tutional prohibition against donations to 
individuals. Lewis and Clark County v. 
Industrial Accident Board, 52 M 6, 12, 
155 P 268. 

The seed-grain law, ch. 13, laws of 1915 
(since repealed) designed to furnish aid to 
persons engaged in agriculture who, be- 
cause so reduced in circumstances by 
natural or other conditions beyond their 
control that they have no means where- 
with to purchase seed, does not offend 
against this section when construed with 
section 5, article X, of the constitution, 
making it the duty of counties to provide 
for those inhabitants who, by reason of 
misfortune, may have claims upon the aid 
of society. State ex rel. Cryderman v. 
Wienrich, 54 M 390, 394, 170 P. 942. — 

Sections 5624 et seq., R. C. M. 1921 
(omitted), known as the war defense act, 
is not repugnant to the provisions of this 
section forbidding the state from making 
loans, giving credit, or making gifts or 
donations to persons, corporations, or asso- 
ciations. State ex rel. Campbell v. Stew- 
art, 54 M 504, 509, 171 P 755. 

Held, that chapter 94, laws of 1929 
(75-201 to 75-206), does not run counter 
to this provision of the constitution, pro- 
hibiting the giving or loaning of the 
eredit of the state to an individual or 


association in aid. of the purpose of the- 


act, to-wit, the erection and operation of 
residence halls at state educational insti- 


tutions. Barbour v. State Board of Educa- 
tion, 92 M 321, 327, 13 P 2d 225. 

The warrants sought to be converted 
into a bond issue by chapter 10, laws of 
1933 (omitted), being valid, contention 
of plaintiff that, being invalid, the act 
is in violation of section 1, article XIII, 
of the constitution, prohibiting the loan- 
ing of the credit of the state as a donation 
to the holders of the outstanding warrants 
has no merit. State ex rel. Tipton v. 
Erickson et al., 93 M 466, 475, 19 P 2d 
227. 

Held, that neither chapter 10, laws ex- 
traordinary session, 1933-34 (omitted), 
nor the plan adopted by the state board 
of education for financing the erection 
of the building authorized violates this 
section, prohibiting the loaning of the 
credit of the state. State v. State Board 
of Education et al., 97 M 121, 138, 33 P 
2d 516. 

The state tuberculosis sanitarium being 
a state institution, chapter 22, laws extra- 
ordinary session 1933-34 (omitted), author- 
izing the issuance of bonds for the con- 
struction of buildings thereat, may not be 
held invalid as attempting to “give or 
loan” the credit of the state to an indi- 
vidual association or corporation. State v. 
State Board of. Examiners et al., 97 M 
441, 449, 35 P 2d 116. 

Chapter 88, laws of 1935 (omitted), 
authorizing remission of interest and pen- 
alties held not violative of this constitu- 
tional provision. State ex rel. Sparling v. 
Hitsman, 99 M 521, 533, 44 P 2d 747. 

Contention that provision relative to 
reinsurance in sec. 173.10 R: C. M. 1935 
(omitted), is rendered unconstitutional 
because payable out of insurance fund to 
which counties and school districts are 
compelled to contribute requiring them 
to give or loan their credit or make a 
grant to the state, is not meritorious. 
State v. Holmes, 100 M 256, 288, 47 P- 
2d 624. 

See. 89-101 to 89-141 providing inter 
alia for the issuance of water conservation 
bonds, authorizing acceptance of federal 
aid and providing for repayment of money 
borrowed, held not invalid under this pro- 
vision, State ex rel. Normile Vv. Cooney, 
100 M 391, 410, 47 P 2d 637. 


A provision under Sec. 81-1702, in a 
pooling agreement covering private and 
state school lands for exploration for 
natural gas, fixing the royalty payable to 
the state “exclusive of gas used for light, 
fuel or operating purposes in connection 
with the work on the lands” held, not 
open to the objection that it violates art. 
XIII, see. 1 of the constitution, in’ that 
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thereby the state in effect donates gas to 
the lessee for the purpose of development 
on private lands in the unit. Toomey v. 
State Board of Land Commissioners, 106 
M 547, 563, 81 P 2d 407. 

The issuance of revenue bonds by the 
state water conservation board under 


power conferred by secs. 89-109 et seq. . 


to aid in the construction of a dam under 
ch. 85, sec. 1, 1. 1937 (omitted), known 
as the emergency relief act, is not a lend- 
ing of the credit of the state or of any 
of its subdivisions, and the fact that 
members of a water users’ association will 
profit by the issuance of relief warrants, 
and that incidentally individuals may 
profit by the construction of the dam 
does not condemn the act under this con- 
stitutional provision; the purpose of the 
act is to furnish employment, to care for 
the poor and indigent, and the works 
will be owned by the water board. Kraus 
v. Riley, 107 M 116, 123, 124, 80 P 2d 
864. 

The bonds authorized to be issued by 
a housing authority, by the very terms 
of sec. 35-114 subd. (b), are not to be 
considered an indebtedness falling within 
the limitations of this provision of the 
constitution, nor is a city’s donation for 
administration a violation. Rutherford v. 
City of Great Falls, 107 M 512, 519, 86 P 
2d 656. 

Sec. 2235 R. C. M. 1935 (since repealed, 
see 84-4190 et seq.), authorizing the for- 
mer owner of real property held by a coun- 
ty under tax deed, to repurchase it under 
certain conditions, held not in violation 
of this provision. Blackford v. Judith 
Basin County, 109 M 578, 592, 98 P 2d 
872. 

Contention that sees. 11-2269 to 11-2273, 
referring to the matter of special im- 
provement district revolving funds are in 
conflict with this seetion of the constitu- 
tion, held groundless under authority of 
the case of Stanley v. Jeffries, 86 M 114, 
284 P 134; Hansen v. City of Havre, 112 
M 207, 216, 114 P 2d 1053. 


Chapter 79, laws of 1941 (since re- 
pealed), providing for erection of Mon- 
tana veterans and pioneers memorial 
building, does not violate section 1, article 
XIII, since, although the proposed build- 
ing will be of incidental benefit to certain 
private organizations, it will be owned by 
the state as an adjunct to the capitol 
building and the court will not interfere 
with the legislative determination that 
the proposed project is for a public pur- 
pose. Willett v. State Board of Examiners 
et abevllo ML oli, gat, tio P20 287. 


Laws Violating This Provision 

The provision of chapter 28, laws of 
1915 (since repealed), appropriating 
twenty thousand dollars to serve as a 
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guaranty fund to assure prompt payment 
of interest on farm loan bonds, is void 
under this section, because by it the 
credit of the state is given as an assur- 
ance for the benefit of those who may 
become lenders under the act. Hill v. Rae, 
52 M 378, 388, 158 P 826. 

Held, that sec. 14, ch. 49, 1. 1939 (since 
repealed), directing that a portion of the 
license moneys collected trom food stores 
by the state board of food distributors 
should be turned over to the Montana 
state food distributors association, a vol- 
untary association of retail food dealers, 
to be used by it for the advancement of 
the science, sanitation and public health 
in food distribution, was violative of 
this constitutional provision. Said section 
was later repealed by sec. 2, ch. 123, 1. 
1943. Cramer v. Montana State Board of 
Food Distributors, 113 M 450, 452, 129 P 
2d 96. 


Liability of City for Misapplied Im- 
provement Funds Not In Violation of This 
Section 


The defense to an action by warrant 
holder to recover on warrant where fund 
misapplied by treasurer, on ground that 
if city be held liable to warrant holder, 
the judgment would require it to lend its 
credit to the payment of the improvement 
warrants in violation of this section, will 
not be heard. Blackford v. City of Libby, 
103 M 272, 280, 62 P 2d 216. 


Liquor Purchase Contract Not Pledging 
State Credit 


In an original declaratory judgment 
action by the state treasurer to determine 
his duties with regard to a $150,000 draft 
drawn upon him by the state liquor con- 
trol board on funds deposited with him 
and raised by the board through partici- 
pation of 127 state retail dealers to cover 
a down payment on 15,000 cases of liquor 
to meet a war emergency shortage, the 
state to take its mark-up and sell the 
liquor to the dealers, held, that the board’s 
contract of purchase may not be held as 
a pledging of the state’s credit in contra- 
vention of this constitutional provision. 
Carey v. McFatridge, 115 M 278, 291, 142 
P 2d 329. 


Power of State to Enter Into Contracts 
With Foreign Mutual Insurance Companies 


Held, that the state may lawfully enter 
into contracts of fire insurance covering 
state property with foreign mutual com- 
panies, licensed to do business therein, if 
the premiums to be paid are definite and 
certain and no contingent or additional 
liability is created thereby, without offend- 
ing against the provision of this section, 
prohibiting the state from giving or loan- 
ing its credit to companies or corpora- 
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tions. McMahon v. Cooney et al., 95 M 
138, 141, 25 P 2d 131. 


Purpose and Origin 

The origin and purposes. of the restric- 
tion contained in this section are well 
known. They arose in a time when the 
evils of public aid to railroads were no- 
torious; they were intended to prevent 
the extension of such aid to either in- 
dividuals or corporations for the purpose 
of fostering business enterprises, whether 
of a semi-public or private nature; they 
had and were designed to have no refer- 
ence whatever to suitable measures, else- 
where commanded, for the relief of the 
poor. State ex rel. Cryderman v. Wienrich, 
54 M 390, 397, 398, 170 P 942. 

The purpose of the constitutional pro- 
vision prohibiting the state, counties, 
cities, etc., from loaning their credit to 
individuals or corporations or becoming 
shareholders in or joint owners with com- 
panies or corporations is to prevent the 
use of public funds raised by general tax- 
ation in aid of enterprises apparently de- 
voted to quasi-public purposes, but ac- 
tually engaged in private business. Tha- 
anum v. Bynum Irrigation District, 72 M 
221, 224 et seq., 232 P 528. 

Section 1, article XIII, of the state 
constitution, prohibiting a municipality, 
among others, from extending public aid 
to a private or semi-public enterprise, 
contemplates that the purpose for which 
public funds shall be expended shall be a 
public one; if it is, the fact that private 
individuals will profit by the expenditure 
will not condemn the act authorizing it. 
Stanley v. Jeffries, 86 M 114, 284 P 134. 

The purpose of this mandatory and pro- 
hibitory provision is to prevent the use 
of public funds raised by general taxation 
in aid of an enterprise apparently devoted 
to a quasi-public, but in reality to a 
private enterprise, the restriction being 
addressed, not to the use to which the 
moneys may be put, but to the nature or 
capacity of the recipient. Cramer v. Mon- 
tana State Board of Food Distributors, 
113 M 450, 452, 129 P 2d 96. 


“Subdivision of State”’—Irrigation Dis- 
trict Is Not 


Held, that an irrigation district is not 
a “subdivision” of the state within the 
meaning of this provision of the constitu- 
tion, providing that neither county, city, 
town, municipality “nor other subdivision 
of the state” shall become a shareholder 
in or a joint owner with a company or 
corporation, and therefore its board of 
commissioners may acquire shares in a 
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reservoir company or purchase rights to 
the use of water, as authorized by chapter 
157, laws of 1923 (89-1201 to 89-1806). 
Thaanum v. Bynum Irrigation District, 
72 M 221, 224 et seq., 232 P 528; Newman 
et al. v. Bitter Root Irr. Dist., 95 M 521, 
528, 28 P 2d 195. 

Id. The taxes which an irrigation dis- 
trict is authorized to levy upon the lands 
included in the district for the purpose of 
paying for property acquired are in the 
nature of special assessments as distin- 
guished from general taxes, and by the 
expenditure of moneys authorized by sec- 
tion 89-1301, it obtains an equivalent in 
the value of the property purchased, hence 
does not come within the prohibition of 
section 1, article XIII, of the constitution. 


Where Donation To State Not Prohibited 


This section prohibiting counties and 
other subdivisions of the state from loan- 
ing their credit or making donations to 
any person, company or corporation does 
not prohibit them from making a donation 
to the state. Fitzpatrick v. State Board 
of Examiners, 105 M 234, 244, 70 P 2d 
285. 
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Constitutionality of statute or ordinance 
authorizing use of publie funds, credit, or 
power of taxation for restoration or repair 
of privately owned public utility. 13 ALR 
313. 

Encouragement or promotion of industry 
not in nature of public utility, carried on 
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Power of county or municipality to ex- 
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Sec. 2. The legislative assembly shall not in any manner create any debt 
except by law which shall be irrepealable until the indebtedness therein pro- 
vided for shall have been fully paid or discharged; such law shall specify the 
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purpose to which the funds so raised shall be applied and provide for the levy: 
of a tax sufficient to pay the interest on, and extinguish the principal of such 
debt within the time limited by such law for the payment thereof; but no debt or 
liability shall be created which shall singly, or in the aggregate with any existing 
debt or liability, exceed the sum of one hundred thousand dollars ($100,000) 
except in case of war, to repel invasion or suppress insurrection, unless the law 
authorizing the same shall have been submitted to the people at a general election 
and shall have received a majority of the votes cast for and against it at such 


election. 

“Debt” or “Liability” 

Held, that the issuance and sale of trea- 
sury notes authorized by chapter 13, laws 
of 1921, 46-1901, in anticipation of the 
payment of taxes levied, to procure funds 
with which to pay outstanding valid 
claims against and current expenses of the 
state, do not constitute the incurring of 
a “debt or liability” within the meaning 
of section 2, article XIII, of the state 
constitution. State v. State Board of Ex- 
aminers, 59 M 557, 560 et seq., 197 P 988. 

Id. The debt or liability the incurring 
of which is prohibited by this provision of 
the constitution without a majority appro- 
val by the people at a general election is 
one which singly or in the aggregate will 
obligate the state to an amount in excess 
of $100,000 cash on hand and revenues 
provided ‘by the legislature for the two 
years intervening between sessions of the 
assembly, since revenue for which pro- 
vision has been made may constructively 
be considered as cash on hand. 

By the issuance of state treasury notes 
to secure funds to pay outstanding regis- 
tered warrants, no new debt is created 
within the meaning of section 2 of article 
XIII of the constitution, the effect of their 
authorization being merely to change the 
evidence of indebtedness from warrants to 
treasury notes. State v. State Board of 
Examiners, 74 M 1, 13 et seq., 238 P 316. 

Chapter 10, laws of 1933 (omitted), 
authorizing the issuance and sale of bonds 
for the purpose of funding outstanding 
registered warrants held not to create a 
debt within the meaning of this provision 
of the constitution, prohibiting the crea- 
tion of a state debt in excess of $100,000 
without the approval of the electors, the 
contemplated issue being no more than the 
issuance of a new evidence of an existing 
debt. State ex rel. Tipton v. Erickson et 
al., 93 M 466, 475, 19 P 2d 227. 


“General Election” Defined 
The concluding provision of section 2 


of article XIII, of the constitution, pro- 


hibiting the incurring of state indebted- 
ness in excess of $100,000, unless the law 
authorizing it shall have been submitted 
to the people at a “general election” and 
approved by them, held not necessarily to 
mean the general biennial election, but 


does mean a state-wide election at which 
all the people entitled to vote may vote 
on a question affecting them as a whole. 
State v. State Highway Com. et al., 89 M 
205, 209 et seq., 296 P 1033; Arps v. State 
Highway Commission, 90 M 152, 159, 300 
P 549, 

The words “general election” in the 
above constitutional provision do not nec- 
essarily mean the regular biennial election 
but contemplate a _ state-wide election 
at which all those entitled to vote may do 
so. Pioneer Motors v. State Highway 
Comm., _. M ___, 165 P+ 2d °796, 800. 


Inapplicable to Indebtedness of School 
Districts 


This section and section 12, article XII, 
having to do, respectively, with state in- 
debtedness and legislative power in making 
appropriations and authorizing expendi- 
tures, have no application to cities or 
school districts, which are governed in that 
behalf by section 6, article XIII; there- 
fore decisions defining state indebtedness 
or holding that warrants issued pursuant 
to lawful appropriations do not create such 
indebtedness have no application in deter- 
mining the status of a school district is- 
sued after it has reached its constitutional 
limit of indebtedness. Farbo v. School 
Dist. No. 1 of Toole Co., 95 M 531, 539 
et seq., 28 P 2d 455. 


Laws Not Violating This Provision 


Sections 5624 et seq. R. C. M. 1921 
(omitted), known as the war defense act, 
is not in conflict with this section as 
creating a debt without providing by ir- 
repealable law “for the levy of a tax 
sufficient to pay the interest and to ex- 
tinguish the principal of such debt, with- 
out the time limited by such law for the 
payment thereof.” State ex rel. Campbell 
v. Stewart, 54 M 504, 512, 171 P 755. 

A statute which in substance provides 
for the levy of a tax on agricultural lands 
for the purpose of paying interest and 
principal on state terminal elevator bonds, 
only in the event that the receipts from 
the operation of the elevator are insuffi- 
cient to. provide the proper amount, is not 
invalid for failure to provide for the ex- 
tinguishment of the debt within a specified 
time, when it can be ascertained there- 
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from by rules of statutory construction 
that the legislature intended to impose a 
tax for the payment of the bonds and that 
the surplus accumulated from the operation 
of the elevator might be used to discharge 
the debt at such time as the legislature 
may make provision therefor. State ex rel. 
Lyman v. Stewart, 58 M 1, 9, 190 P 129. 
Reversed as to the validity of the tax levy 
on the ground of exempting personal prop- 
erty from taxation in Stoner v. Timmons, 
59 M 158, 196 P 519. 

The fact that initiative measure 19 is 
indefinite as to the time during which it 
shall be operative and the tax levy pro- 
vided for is limited, held, not to render 
it violative of section 2, article XIII, of 
the constitution, the question whether the 
tax provided for prove to be sufficient or 
insufficient to pay principal and interest 
on the bonds being one addressed to legis- 
lative action, in the absence of an affirma- 
tive showing that it is not sufficient. State 
ex rel. Bonner v. Dixon et al., 59 M 58, 74 
et seq., 195 P 841. 

Under this case, held that chapter 95, 
laws of 1931 (omitted), the state highway 
treasury anticipation debenture act, creat- 
ing indebtedness in excess of the consti- 
tutional limitation, approved by the people 
on May 5, 1931, is not invalid as having 
been submitted for approval or rejection 
at other than a general election within the 
meaning of this provision of the constitu- 
tion. Arps v. State Highway Commission, 
90 M 152, 159, 300 P 549. 


Held, by this case, that chapter 94, laws 
of 1929 (75-201 et seq.), does not violate 
section 2, article XIII, of the constitution, 
prescribing how state indebtedness shall 
be created by the legislature and placing a 
limitation upon the amount thereof with- 
out submitting the question to the people 
at a general election, the scheme of fi- 
nancing the erection of dormitories at edu- 
cational institutions provided for in the 
act making the obligations incurred pay- 
able out of the rents from the contem- 
plated dormitories and from income de- 
rived from gifts and bequests, and the 
act specifically providing that no obliga- 
tion ereated by the board shall ever be- 
come a charge against the state. Barbour 
v. State Board of Education, 92 M 321, 
327, 13 P 2d 225. 


Held, that neither chapter 10, laws ex- 
traordinary session 1933-34 (omitted), nor 
the plan adopted by the state board of 
education for financing the erection of the 
building authorized results in the creation 
of a state debt in excess of $100,000 with- 
out submitting the question to the people 
at a general election. State v. State Board 
of Education et al., 97 M 121, 138, 33 P 
2d 516. 

Chapter 7, laws extraordinary session 
1933-34 (omitted), by authorizing the state 
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board of education to erect buildings at 
the state normal school at a cost not to 
exceed $250,000 and to finance the project 
by an issue of bonds, held not: invalid as 
running counter to the provisions of this 
section, prohibiting the creation of a state 
debt in excess of $100,000, without sub- 
mitting the question to the electors of the 
state, since under its provisions the entire 
principal and interest on the bonds are 
payable out of sources other than taxation, 
and the bonds shall not be or become the 
obligations of the state. State v. State 
Board of Education et al.,.97 M 371, 380, 
34 P 2d 515. See also Willett v. Board of 
Examiners, 112 M 317, 322, 115 P 2d 287. 
Since chapter 22, laws extraordinary ses- 
sion 1933-34 (omitted), expressly provides 
that any bonds issued under its authority 
“shall not constitute or be a debt, liability 
or obligation of the state,” contention that 
it nevertheless does create a debt in excess 
of $100,000, and therefore violates this 
section, in that the question of creating 
the debt was not first submitted to the 
people at a general election, may not be 
sustained. State v. State Board of Ex- 
aminers et al., 97 M 441, 447, 35 P 2d 116. 
Held, that the issuance of bonds au- 
thorized by secs. 89-101 to 89-141, does 
not create a debt of the state in excess of 
the limitation prescribed in this provision, 
in view of the provision of sec. 89-109 
that all bonds shall contain a state- 
ment that they shall not constitute a 
state debt or liability, and are made pay- 
able only from revenues derived from the 
works constructed. State ex rel. Normile 
v. Cooney, 100 M 391, 410, 47 P 2d 6387. 


The bonds authorized to be issued by a 
housing authority, by the very terms of 
sec. 35-114 subd. (b), are not to be con- 
sidered an indebtedness falling within the 
limitations of this provision of the con- 
stitution. Rutherford v. City of Great 
Falls, 107 M 512, 519, 86 P 2d 656. 


Initiative measure no. 41, the 1938 de- 
benture act (omitted), does not offend 
against this constitutional provision as not 
providing for a sufficient tax to pay the 
interest on and extinguish the principal 
of the debt created within the time limited 
by the law for payment thereof, in view 
of the admissions in the pleadings as to 
the net revenue derived from a previous 
like act. The contract is irrevocable and 
the act irrepealable. Martin v. State High- 
way Comnission, 107 M 603, 611, 617, 88 
P 2d 41. See also Pioneer Motors Ine. v. 
State Highway Commission et al., __ M 
i, 165 P 2d 796, 803. 


Held, that the contemplated issuance of 
capitol building refunding bonds under 
authority of Ch. 133, L. 1939 (omitted), 
to redeem bonds held by the state 
board of land commissioners, etc. does not 
create a debt within the meaning of this 
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provision of the constitution requiring sub- 
mission of the question to the voters. 
Lodge v. Ayers, 108 M 527, 530, 91 P 2d 
691. 

Held, that ch. 168, 1. 1939 (omitted), 
construed in connection with ch. 55, 1. 
1941 (omitted), directing the state board 


of examiners to issue and sell the bonds. 


for the’ erection of necessary buildings 
at the state hospital for the insane, does 
not run counter to the provisions of this 
section; this section does not require that 
a law creating a state debt in excess of 
$100,000 shall be submitted to the people 
at a general election for their approval 
or rejection, but only a law authorizing 
the debt. Nordquist v. Ford, 112 M 278, 
280, 114. P 2d 1071. 


Held, that Sec. 78-403, appropriating 
$30,000 for architect’s fee for preparation 
of plans and specifications for erection of 
addition to state capitol building, the 
appropriation to be paid out of the un- 
expended surplus of nearly five million 
dollars in the general fund of the state, 
is not invalid under this provision of the 
constitution. Graham v. State Board of 
Examiners, 116 M 584, 593, 155 P 2d 956. 


Laws Violating This Provision 


Held, that chapter 1, laws of 1931 
(omitted), authorizing the sale of state 
highway debentures in the sum of $6,000,- 
000 maturing serially at a given rate 
during a period of six years and made 
payable out of the state highway fund, in 
which all moneys received from the col- 
lection of gasoline license taxes shall be 
deposited, the act providing that such ex- 
cise tax shall not be reduced but shall 
remain at the rate fixed therein until all 
of such debentures are paid, is unconsti- 
tutional as creating a liability (which in- 
cludes a debt) within the meaning of 
section 2, article XIII, of the state con- 
stitution, prohibiting the creation by the 


legislative assembly of a debt or lability. 


in excess of $100,000 unless the law au- 
thorizing the same shall first have been 
submitted to and received the approval 
of the people at a general election. (Mr. 
Justice Matthews dissenting.) State. v. 
State Highway. Com. et al. 89. M 205, 
209 et seq., 296 P 1033. 


Chapter 126, laws of 1929 (omitted), in 
providing that there shall be levied an- 
nually an ad valorem tax sufficient to pay 
the interest on the bonds for the first ten 
years, and, sufficient thereafter to pay 
interest and provide for a sinking fund, 
held void for the further reason that it 
fails to fix a specific tax levy required for 
the purposes mentioned, the people in 
voting upon the question thus not having 
~been advised to what extent. the tax levy 
for state purposes, otherwise fixed and 
definite, would be increased, and in leav- 
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ing it to future legislative assemblies to 
make provision for a tax levy as occasion 
might arise. (Mr. Justice Ford dissenting.) 
Herrin v. Erickson et al., 90 M 259, 262 et 
seq., 2 P 2d 296. 


Upon the sale of the state educational 
bonds under the provisions of initiative 


measure No. 19, the duty to levy and col- 


lect for their payment a tax on the as- 
sessed value of all taxable property in the 
state became an obligation of the contract 
between the state and the holders of such 
bonds, which under this section, it was be- 
yond the power of the legislature to im- 
pair by passage of chapter 158, laws of 
1923 (omitted as unconstitutional), in 
effect providing that where a statute au- 
thorizes the imposition of a tax, its basis 
shall be the taxable, and not the assessed 
or true, value of such property. State ex 
rel. Judd v. Cooney et al., 97 M 75, 80, 32 
P 2d 851. 


Not Applicable to Issue of Treasury 
Notes to Refund Outstanding Warrants 


Held, that the provision of section 2, 
article XIII, of the constitution, prohibit- 
ing the creation of a debt exceeding singly 
or in the aggregate with existing debts 
the sum of $100,000, unless authorized by 
the people at a general election, was not 
intended to apply to an issue of treasury 
notes to refund outstanding warrants is- 
sued for current state expenses. State v. 
State Board of Examiners, 74 M 1, 13 et 
seq.,. 238 P, 316. 


Purpose Must Be Specified 

Held, that chapter 126, laws of 1929 
(omitted), is void for failure to specify 
the purpose to which the funds obtained 
by the intended bond issue shall be ap- 
plied, a single purpose being contemplated 
by the provision of section 2, article XIII, 
of the constitution, that the law creating 
a debt “shall specify the purpose” of the 
bond issue, the chapter in first naming 
the various state educational institutions 
as beneficiaries, and then adding the state 
prison, insane asylum, tuberculosis sani- 
tarium and soldiers’ home, conducted for 
purposes wholly unrelated ‘to the purposes 
of the. first named, offending against. the 
constitutional requirement. (Mr. Justice 
Ford. dissenting.) Herrin v. Erickson et 
al., 90,.M.,259,; 262 et, seq., 2..P.2d,296. 


Requirements of This Provision 


Where a debt is sought to be created 
for state purposes it must, under this pro- 
vision of the constitution, be by a law 
which shall be irrepealable until the obli- 
gation shall have been fully discharged, 
which law shall specify the purpose, ie., 
a single purpose, to which the funds so 
raised shall be applied, and provide for 
the levy of a tax sufficient to pay the in- 
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terest on, and extinguish the principal of, 
such debt within the time limited for the 
payment thereof. Herrin v. Erickson et 
al., 90 M 259, 262 et seq., 2 P 2d 296. 


Rule That Where State Indebtedness 
Payable Out of Special Fund, Constitu- 
tional Limitation Not Controlling, Held 
Inapplicable 


The rule that where contemplated state 
indebtedness represented by bonds is made 
payable out of a special fund, its creation 
is not in violation of the constitutional 
limitation (sec. 2, art. XIII), held inap- 
plicable to the funds to be raised under 
chapter 1, laws of 1931 (omitted), from 
the gasoline license tax, they being state 
funds raised by one of the constitutional 
methods of raising public revenue, to-wit, 
the license system, which the state may 
make payable into the general fund and 
devote to any public purpose desired. 
State v. State Highway Com. et al., 89 M 
205, 209 et seq., 296 P 1033. 


Specific Obligation Contemplated 


The terms of this section imply and con- 
template a specific obligation created by 
the legislature itself, of such a character 
that computation will disclose in advance 
what tax levy is requisite to pay the in- 
terest on and to extinguish the debt at 
its maturity. State ex rel. Campbell v. 
Stewart, 54 M 504, 513, 171 P 755. 


Validity of Bonds During Interim of 
Possible Referendum of Creative Act 

Where state bonds are sold before the 
expiration of six months after adjourn- 
ment of the legislature within which 
period the creative act is subject to action 
by the people on referendum, during 
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which period the act is attacked as un- 
constitutional but found valid, and the 
act is “still in full force and effect” with- 
in the terms of art. V, sec. 1 of the con- 
stitution, the bonds are subsisting obli- 
gations of the state, since to hold other- 
wise would in effect declare that a state 
debt once created does not have the bene- 
fit of this provision. Lodge v. Ayers, 108 
M 527, 535, 91 P 2d 691. 


Presumption of Adequacy of Funds 


Where it does not appear that the funds 
provided by the legislature will not be 
sufficient, it will be presumed that the 
provision for payment is, and will be, 
sufficient to meet the requirements of this 
section. Willett v. State Board of Ex- 
aminers et al., 112 M 317, 321, 115 P 2d 
287. 


References 


Cited or applied in State ex rel. Palmer 
v. Hickman, 11 M 541, 552, 29 P 92; 
Weber v. City of Helena et al., 89 M 109, 
152, 297 P 455; State v. Board of Trus- 
tees et al., 91 M 300, 304 et seq., 7 P 2d 
543; Guillot v. State Highway Commission, 
102 M 149, 160, 56 P 2d 1072; Geboski v. 
Montana Armory Board, 110 M 487, 493, 
103 P 2d 679; Burgan & Walker Ine. v. 
State Highway Commission, 114 M 459, 
465, 137 P 2d 663. 


States€-113 et seq. 

59 C.J. States §§ 341, 350 et seq. 

49 Am. Jur. 279, States, Territories, and 
Dependencies, §§ 66-71. 

Obligation to meet which money is ap- 
propriated at the time of its creation as 
an indebtedness within limitation of in- 
debtedness. 92 ALR 1299. 


All moneys borrowed by or on behalf of the state or any county, 


city, town, municipality or other subdivision of the state, shall be used only for 
the purpose specified in the law authorizing the loan. 


Operation and Effect 


A statute which authorizes payment of 
advances to a board of school trustees for 
the purpose of building a school in reliance 
upon the proceeds of bonds, which were 
declared to be invalid, from the proceeds 
of the sale of bonds subsequently issued, 
is not invalid under this section. State ex 
rel. Northwestern ete. v. Dickerman, 16 
M 278, 292, 40 P 698. 

Funds provided by the sale of bonds by 
the board of county commissioners for the 
particular purpose of constructing bridges, 
after securing the consent of the electors, 
may not be expended for any purpose other 
than that for which they have been pro- 
vided. State ex rel. Furnish v. Mullen- 
dore, 53 M 109, 115, 161 P 953. : 

Held, that chapter 29, laws of 1929 
(since repealed), authorizing the issuance 


of county bonds for high school purposes 
is not violative of the provisions of sec- 
tion 38, article XIII, of the constitution, 
prohibiting the use of borrowed funds for 
any purpose other than that specified in 
the law authorizing the loan, or of section 
11, article XII, declaring that taxes shall 
be levied and collected by general laws 
and for public purposes only, or section 
26, article V, providing that local or spe- 
cial laws regulating county affairs for the 
management of common schools and the 
assessment and collection of taxes shall 
not be passed; held further, that the act is 
not open to the objection that it fails to 
provide a workable plan. State ex rel. 
Henderson v. Dawson County, 87 M 122, 
131, 286 P 125. 
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References 


State ex rel. Bonner v. Dixon et al., 59 
M 58, 195 P 841; State v. Poland et al., 
61 M 600, 605, 203 P 352; State ex rel. 
Corry v. Cooney et al., 70 M 355, 363, 225 
P 1007; Farmers State Bank of Conrad v. 


City of Conrad, 100 M 415, 421, 47 P 2d 


853. 
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Counties@-15314; Municipal 
tions€—870; States€-119. 

20 C.J.8. Counties § 236; 44 C.J. Munic- 
ipal Corporations § 4088; 59 C.J. States 
§ 342 et seq. 


Corpora- 


Sec. 4. The state shall not assume the debt, or any part thereof, of any 
county, city, town or municipal corporation. 


Laws Not Violating This Provision 


The issuance of revenue bonds by the 
state water conservation board to aid in 
the construction of a dam and reservoir 
under the emergency relief act, ch. 85, sec. 
1, L. 1937. (omitted), to the extent of 
agreeing to take up relief warrants issued 
by the county sponsoring the project with 
the proceeds, etc. is not a violation of this 
provision of the constitution prohibiting 
the state from assuming the debt of a 
county or municipal corporation. Kraus 
v. Riley, 107 M 116, 123, 80 P 2d 864. 


The bonds authorized to be issued by a 
housing authority, by the very terms of 
sec. 35-114 subd. (b), are not to be con- 
sidered an indebtedness falling within the 
limitations of this provision of the con- 


stitution. Rutherford v. City of Great 
Falls, 107 M 512, 519, 86 P 2d 656. 


Operation and Effect 


That the framers of the constitution did 
not intend municipal corporations to in- 
clude counties is clear, for the two terms 
are used, as in this section, to distinguish 
different organizations. Hersey v. Neilson, 
47 M 132, 141, 131 P 30. 


References 


Cited or applied in State ex rel. Palmer 
v. Hickman, 11 M 541, 550, 29 P 92; Ge- 
boski v. Montana Armory Board, 110 M 
487, 493, 103 P 2d 679. 


States€-119. 
59 C.J. States § 342 et seq. 


Sec. 5. No county shall be allowed to become indebted in any manner, 
or for any purpose, to an amount, including existing indebtedness, in the aggre- 
gate, exceeding five (5) per centum of the value of the taxable property therein, 
to be ascertained by the last assessment for state and county taxes previous to the 
incurring of such indebtedness, and all bonds or obligations in excess of such 
amount given by or on behalf of such county shall be void. No county shall incur 
any indebtedness or liability for any single purpose to an amount exceeding ten 
thousand dollars ($10,000) without the approval of a majority of the electors 
thereof, voting at an election to be provided by law. 


Change of Form of Indebtedness Not 
Within the Inhibition of This Provision 


The issuance of refunding bonds merely 
changes the form of the evidence of pre- 
existing indebtedness, and does not involve 
the creation of any new indebtedness with- 
in the meaning of this section. The in- 
hibition therein contained is directed to 
the legislature. Hotchkiss v. Marion, 12 M 
218, 223, 29 P 821; Palmer v. City of 
Helena, 19 M 61, 64, 47 P 209; Edwards v. 
County of Lewis and Clark, 53 M 359, 369, 
165 P 297. 

The issuance by a county of coupon 
bonds to the extent of one hundred and 
fifty thousand dollars for the purpose of 
redeeming outstanding county warrants to 
that amount, is merely a change in the 
form of a subsisting liability, and not the 
creation of a new indebtedness or liability, 
and is therefore not within the inhibition 
of the constitution and laws of the state 
which provide, in effect, that counties shall 


not incur an indebtedness or liability for 
any single purpose in an amount exceeding 
ten thousand dollars without the approval 
of a majority of the electors of the coun- 
ty. Hotchkiss v. Marion, 12 M 218, 222, 
29 P 821. See, also, Hoffman v. Board of 
Commrs., 18 M 224, 244, 44 P 973; Palmer 
v. City of Helena, 19 M 61, 64, 47 P 209; 
E. H. Rollins & Sons v. Board of Commrs., 
80 F 692, 698, 26 C. C. A. 91; City of 
Huron v. Second Ward Sav. Bank, 86 F 
272, 278, 30 C. C. A. 38; State v. Board 
of Trustees et al., 91 M 300, 303, 7 P 2d 
543. 


Constitutional Provision as to County 
Indebtedness Refers to Fixed Not Con- 
tingent Liability 

The contingency that at some time in 
the future counties which have patients at 
the state tuberculosis sanitarium may be 
required to incur an indebtedness in excess 
of $10,000 to pay for their care as their 


246 


Art. XIII, §5 


number increases is not sufficient to con- 
demn chapter 22, laws extraordinary ses- 
sion 1933-34 (omitted), under this section, 
which prohibits the incurring of such a 
debt without submitting the proposition 
to the electors thereof, that section ap- 
parently contemplating a fixed and not a 
contingent liability or indebtedness. State 
v. State Board of Examiners et al., 97 M 
441, 451, 35 P 2d 116. 


Contracts and Laws Void Under This 
Provision 

Where the commissioners of two coun- 
ties entered into a contract for the con- 
struction of a bridge over a river sepa- 
rating them, the contract price of which 
was $19,998, and each county became ob- 
ligated in the sum of $9,999, but without 
proper approaches, the cost of which would 
approximate $300, the bridge would be 
useless, although the contract did not make 
any provision for them, it was held that, 
in view of a section of the code then in 
force declaring that the word “bridge” 
included the approaches thereto, the single 
purpose sought to be accomplished by the 
commissioners was the building of a 
bridge, with approaches thereto, and that, 
since that purpose could not be consum- 
mated without exceeding the constitutional 
limitation, the contract was void. Jenkins 
v. Newman, 39 M 77, 80, 101 P 625. 

A statute authorizing the erection of a 
county high school immediately after a 
favorable vote thereon, at a cost in excess 
of the constitutional limitation without 
requiring the question of the indebtedness 
to be submitted to the electors, is invalid 
on the ground that the legislature cannot 
authorize an expenditure in excess of such 
limitation. Panchot. v. Leet, 50 M 315, 
146 P 927. 

The seed-grain law ch. 13, laws of 1915, 
(since repealed), designed to furnish aid 
to persons engaged in agriculture who, be- 
cause so reduced in circumstances by natu- 
ral.or other conditions beyond their control 
that they have no means wherewith to 
purchase seed, in so far as it seeks to 
create an indebtedness by a county bond 
issue in excess of ten. thousand dollars, 
upon a mere petition, and no provision for 
an election having been made, is in con- 
flict with this section. State ex rel. Cry- 
derman v. Wienrich, 54 M 390, 398, 170 
P 942.: 


“Incur Indebtedness or Liability” 

The term, “incur indebtedness or lia- 
bility,” as used in this section, is not 
synonymous with the term “borrow money” 
used in section 2933 of the codes (16-2301). 
Edwards v. County of Lewis and Clark, 
53 M 359, 369, 165 P 297. 


Indebtedness—What Shall Constitute 
The mileage and per diem of county 
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commissioners, charged to their county on 
account of trips made to the site of a 
bridge, and expenses incurred for services 
of the county surveyor in surveying and 
locating the site, are not proper items to 
be taken’ into consideration in arriving at 
the amount of indebtedness which could 
be lawfully incurred by the county on 
account of the construction of the bridge, 
without first obtaining the approval of 
a majority of the electors of the county. 
Jenkins v. Newman, 39 M 77, 80, 101 P 
625. 


The board of commissioners of a county 
having -no courthouse, entered into a con- 
tract of lease with the owner of a build- 
ing, the. term of the lease being four years 
at a rental of $2,400 per annum, with 
the privilege in the county of renewal for 
a like period. The lease contained an op- 
tion giving the county the right to pur- 
chase during the existence of the contract 
at the price of $31,000. Held, in an action 
to enjoin the carrying out of the con- 
tract, that the lease portion thereof calling 
for an expenditure of only. $9,600 during 
a period of four years did not come within 
the constitutional prohibition of this pro- 
vision; that the option portion, separate 
and apart from that relating to the lease, 
did not bind the county and was pre- 
sumably. entered into with the under- 


‘standing that before the option could be 


exercised the question would have to be 
submitted to a vote of the electors, and 
that therefore the court erred in granting 
the writ. Bennett v. Petroleum County 
et al., 87 M 436, 445, 288 P 1018. 


The provision of section 5, article XIII, 
of the state constitution, that no county 
shall incur any indebtedness or liability 
for a single purpose in an amount exceed- 
ing $10,000 without the approval of a 
majority of the electors thereof, applies 
to the creation of an obligation to be met 
and paid in the future by the taxpayers, 
and has no application to the “expendi- 
ture,’ in excess of that amount, of cash 
on hand usable only for a designated pur- 
pose already approved by the electors. 
State v. Board of Trustees et al., 91 M 
300, 303, 7 P 2d 543. 

Id. A portion of a county high school 
building, erected and equipped with funds 
secured under a bond issue of $425,000, 
duly approved by the electors, was de- 
stroyed by fire and insurance money to 
the amount of $248,743 paid to the county 
treasurer for the benefit of the high school 
building fund, in which there was a bal- 
ance of $5,000. The board of trustees 
contemplating the letting of a contract 
for rebuilding, a taxpayer commenced suit 
to enjoin the board from proceeding, con- 
tending that the money in the county 
treasury to the credit of the building fund 
could not be so utilized, under this pro- 
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vision of the constitution, without obtain- 
ing the approval of a majority of the 
county electors. Held, under the above 
rule that no new debt or liability in ex- 
cess of $10,000 is in contemplation of the 
board, that by the fire the building was 
reconverted into money, which, together 
with the $5,000 balance, constitutes a 
trust fund properly expendable by the 
board without approval of the taxpayers 
for the purposes for which the original 
bond issue was approved by them. 


“Last Assessment’ 


The last assessment roll, within the 
meaning of this section, from which the 
limit of indebtedness of a county shall 
be computed, is the last complete. roll 
before the debt is contracted, and not the 
last assessment roll in existence at the 
time the indebtedness was authorized at 
the polls. State ex ‘rel. Galles v. Board 
of County Commissioners et al., 56 M 387, 
185 P 456. 


Legislature May Fix Lower Limit 

The provision is not a grant of power 
to counties to ineur indebtedness but 
merely fixes the maximum limit. of in- 
debtedness permissible; therefore the 
legislature, not being prohibited by the 
constitution, from doing so, may, as it 
did by enacting chapter 21, laws of 1923 
(since repealed), fix a lower limit than 
that prescribed. Heckman, v. Custer Coun- 
ty et al., 70 M 84, 86 et seq., .223.P 916; 
State ex rel. Henderson v. Dawson County, 
87 M 122, 132, 286 P 125, 


“Majority of Hlectors Thereof Voting 
at an Election’—Meaning of 


The evident meaning of this section is 
that the approval must be the result of 
an expression of a.majority of those vot- 
ing. The expression “majority of the 
electors thereof voting at an election,” 
ete., clearly means a majority of those 
who vote, and not a majority of all the 
elettors of the county, or of those who 
vote upon any other issue at the same 
or some other time. This conclusion is 
reached because the language employed in- 
dicates that the convention had adopted 
the theory that the control of public af- 
fairs must be regarded as belonging to 
those electors, who take sufficient interest 
in them to give expression to their views 
at the ballot-box., Tinkel v. Griffin, 26 
M 426, 431, 68 P. 859; Morse v. Granite 
County, 44 M 78, 95, 119 P 286, 

A favorable majority of all the votes 
cast. on the question of incurring indebted- 
ness to build and furnish a county court- 
house, at a general election at which the 
question is submitted, is sufficient to au- 
thorize the indebtedness, though such ma- 
jority is not a majority of all the electors 
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voting at such election. Tinkel v. Griffin, 
26 M 426, 429, 68 P 859; Morse v. Granite 
County, 44 M "78, 95, 119 P 286. 


Power to Ratify Bond Election 


Legislature in its representative capac- 
ity is the sovereign power of a state, and 


‘as the power to prescribe the form of 


ballot in the first instance was in the legis- 
lature, it had the power to ratify an elec- 
tion where the form of ballot used was 
other than that prescribed. Ch. 99, laws 
1935 (omitted), remedied irregularities oc- 
curring in procedure taken by commis- 
sioners under authority of ch. 24 extra- 
ordinary session 1933-34. Chureh yv. Lin- 
coln County, 100 M 238, 243, 46 P 2d 681. 


Scope of This Provision 


This section is a restriction upon the 
authority. of the board of county com- 
missioners, and: bas no. reference to. the 
power of the people. The power of the 
board. is limited, but. that of the people 
themselves is unlimited, save as affected 
by other constitutional declarations. Reid 
v. Lincoln -County, 46 M 31, 57, 125 .P 
429. 

This section has to do with the creation 
of new indebtedness or liability. Edwards 
v. County of Lewis and Clark, 53 M 359, 
369, 165 P 297. 


“Single Purpose” 


Held, that the words “single purpose” 
as used in this provision, of the constitu- 
tion, providing that “no county shall. in- 
eur any indebtedness or liability for any 
Single purpose to an amount exceeding 
$10,000, without the approval of a major- 
ity of the electors thereof,’ mean a project 
or undertaking, the elements entering into 
which are so related that when combined 
they constitute an-entity—something com- 
plete in itself, but separate and. apart 
from other objects. State ex rel. Turner 
v. Patch et al., 64M. 565, 567 et seq., 
210 P 748. 

Id. Under the above paragraph,. held 
that county. indebtedness evidenced by 
warrants issued in payment of separate 
contracts for the construction, repair, im- 
provement and maintenance. of certain 
portions of the public roads and bridges 
at different and widely scattered places 
in a county containing more than 2,000 
square miles and having 312 established 
public roads extending over every part of 
the county, did not constitute an indevted- 
ness for a “single purpose” or undertaking 
within the meaning of section 5, article 
MIM, of the constitution, even though the 
different points: at which the work was 
done were connected by its public roads; 
held, further, that each piece of work, 
the cost of none of which exceeded $10,- 
000, was an entity in itself, and that there- 
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fore warrants issued in payment therefor 
were not void, the contention on applica- 
tion for injunction that all of the county 
roads constituted a single system and that 
therefore warrants issued for work done 
on all of them combined was an indebted- 
ness for a single purpose in excess of $10,- 
000 being without merit. 

Id. County commissioners may not, by 
making arbitrary or artificial divisions of 
road work which manifestly constitutes 
but one project, and by issuing separate 
warrants to separate contractors for 
separate units thus created, evade the pro- 
hibition of this provision of the constitu- 
tion. 

To constitute a “single purpose” within 
the meaning of this provision of the con- 
stitution, declaring that no county shall 
incur any indebtedness for any single 
purpose in excess of $10,000 without the 
approval of a majority of the electors 
thereof, the elements which enter into it 
must be so related that, when combined, 
they constitute an entity,—something com- 
plete in itself but separate and apart from 
other objects. Bennett v. Petroleum Coun- 
ty et al., 87 M 436, 444, 288 P 1018; Her- 
rin v. Erickson et al., 90 M 259, 269, 2 P 
2d 296. 

The words “single purpose’ employed 
in this section prohibiting counties from 
incurring any indebtedness or liability for 
any single purpose to an amount exceeding 
$10,000 without the approval of a majority 
of the electors therein, mean one object, 
project or proposition—a unit isolated 
from all others. Nelson et al. v. Jackson 
et al., 97 M 299, 302, 33 P 2d 822. 


Id. Held, in a taxpayer’s action to en- 
join the sale of refunding bonds to the 
extent of the purchase price of certain 
road machinery aggregating $11,100, on 
the ground that the warrants issued were 
illegal in that the indebtedness was in- 
curred under an entire and indivisible 
contract without submitting the proposi- 
tion to a vote of the electors, that the 
purchase of machinery for use upon all 
the roads of a county in repairing and 
maintaining them is not the expenditure 
of funds for a “single purpose” within the 
meaning of this section, and that therefore 
judgment in favor of defendant county 
commissioners was correct. 


The term “single purpose,” as used in 
this section of the constitution, means one 
object, project or proposition, the ele- 
ments entering into which must be so 
related that, when combined, they must 
constitute an entity—something complete 
in itself, but separate and apart from 
other objects or purposes. Holding emer- 
gency relief budget not “single.” State ex 
rel. Nelson v. Board of County Commis- 
sioners, 111 M 395, 397, 109 P 2d 1106. 
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Statutes Changing the Value Upon 
Which the Limit Is Based Held Valid 


Held, that chapter 21, laws of 1923, 
amendatory of section 4614, R. C. M. 1921 
(since repealed), substituting the taxable 
value (the percentage of the assessed 
value upon which taxes are made com- 
putable by secs. 84-301 and 84-302), for the 
assessed value (the value fixed upon tax- 
able property by the county assessor and 
county and state boards of equalization) 
of property as the basis for determining 
the limit of county bonded indebtedness, 
thus in effect fixing a lower limit of in- 
debtedness than that prescribed by sec- 
tion 5, article XIII, of the state constitu- 
tion, is a valid exercise of legislative 
authority. Heckman v. Custer County et 
al., 70 M 84, 86 et seq., 233 P 916. 

Under this provision of the constitution, 
a county is prohibited from becoming in- 
debted “in any manner or for any pur- 
pose” in excess of five per cent of the 
full cash value of all its taxable property, 
while under section 4614, R. C. M. 1921 
(since repealed), the statutory limitation 
in that respect is that a county’s bonded 
indebtedness shall not exceed five per cent 
of the value fixed by the classification act 
(secs. 84-301 and 84-302), for assessment 
purposes, thus greatly reducing the limit 
of indebtedness which a county may law- 
fully incur. State ex rel. Henderson v. 
Dawson County, 87 M 122, 132, 286 P 125. 


Value Used in Determining Limit of 
Indebtedness 


Held, under this section, that the limit 
of county indebtedness is five per cent of 
the value of its taxable property as that 
value is disclosed by the last assessment 
roll, i.e., the value fixed by the county 
assessor as equalized by the county and 
state boards of equalization—the full cash 
value. State ex rel. Galles v. Board of 
County Commissioners et al., 56 M 387, 
185 P 456. 

Id. The limit of county indebtedness is 
to be computed upon the assessed valu- 
ation of its taxable property as disclosed 
by the last assessment roll, and not upon 
the percentages of values upon which taxes 
are computed under chapter 51, laws of 
1919. (Sees. 84-301 and 84-302.) 


References 


State ex rel. Evans v. Stewart, 53 M 18, 
29, 161 P 309; Hamilton v. Board of 
County Commrs., 54 M 301, 169 P 729; 
State v. State Board of Examiners, 59 M 
5507, 567, 197 P 988; State ex rel. Corry 
v. Cooney et al, 70 M 355, 363, 225 P 
1007; Kraus v. Riley, 107 M 116, 125, 80 
P 2d 864. 


Counties150, 151. 
20 C.J.S. Counties §§ 223-226, 
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14 Am. Jur. 226, Counties, § 64. 

Pledge or appropriation of revenue from 
utility or other property in payment there- 
for, as indebtedness within constitutional 
or statutory limitation of indebtedness of 
municipality or other political subdivsion. 
72 ALR 687. 

Obligation to meet which money is ap- 
propriated at the time of its creation as 
an indebtedness within limitation of in- 
debtedness. 92 ALR 1299. 

Constitutional or statutory debt limit 
as affected by existence of separate po- 


Sec. 6. 
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litical units with identical or overlapping 
boundaries. 94 ALR 818. 

Obligations payable from special fund 
created by imposition of fees, penalties or 
excise taxes as a “debt” within constitu- 
tional debt limitation. 100 ALR 900. 

Power of legislature to add to or make 


' more onerous the conditions or limitations 


prescribed by constitution upon incurring 
public debts. 106 ALR 231. 

Meaning of term “assessment” or “as- 
sessed valuation” when used as basis of 
tax or debt limit. 156 ALR 594. 


No city, town, township or school district shall be allowed to be- 


come indebted in any manner or for any purpose to an amount, including exist- 
ing indebtedness, in the aggregate exceeding three (3) per centum of the value 
of the taxable property therein, to be ascertained by the last assessment for state 
and county taxes previous to the incurring of such indebtedness, and all bonds 
or obligations in excess of such amount given by or on behalf of such city, town, 
township or school district shall be void; provided, however, that the legislative 
assembly may extend the limit mentioned in this section, by authorizing municipal 
corporations to submit the question to a vote of the taxpayers affected thereby, 
when such increase is necessary to construct a sewerage system or to procure a 
supply of water for such municipality which shall own and control said water 
supply and devote the revenues derived therefrom to the payment of the debt. 


Authority to Proceed Under Special 
Election 

The authority conferred upon a city 
council by a special election called for 
that purpose, to incur additional indebted- 
ness for water and sewer purposes, does 
not lapse upon the completion of the as- 
sessment roll for the year in which the 
election is held. The requirement of this 
section, that the question whether the 
debt shall be incurred must be submitted 
to the taxpayers “to be affected thereby,” 
is satisfied if the council, after authority 
to act has been voted, proceeds with rea- 
sonable diligence to issue and sell the 
bonds. Carlson v. City of Helena, 39 M 
82, 103, 102 P 39. 


‘Change of Form of Indebtedness Not 
Within the Inhibition of This Provision 


The funding by a city of an existing 
indebtedness by the issuance of bonds 
does not create a new or additional in- 
debtedness, but merely changes the form 
of the liability. This section, forbidding 
the creation by a city of an indebtedness 
greater than three per cent. of the as- 
sessed value of property within its limits, 
unless the creation thereof is neces- 
sary and authorized by a vote of the tax- 
payers, for the purpose of constructing a 
sewer or water system, prohibits the crea- 
tion of an indebtedness beyond the three 
per cent. limit for such purposes by a city 
which had its sewerage system at the 
time of the adoption of the constitution. 
Palmer v. City of Helena, 19 M 61, 65, 47 


P 209. See Butler v. Andrus, 35 M 575, 
582, 90 P 785, and Edwards v. County of 
Lewis and Clark, 53 M 359, 369, 165 P 
297. 


Constitutional Exception Matter of De- 
fense 


To render a complaint in an action to 
enjoin a city from allowing claims against 
it and ordering payment by warrant on 
the ground that it had exceeded its con- 
stitutional limit of indebtedness sufficient, 
plaintiff is not required to allege that the 
debt limit has not been extended for water 
or sewer purposes, the exception in that 
behalf provided for in this section of the 
constitution being a matter to be asserted 
in defense. Commonwealth Public S. Co. 
v. Deer Lodge, 96 M 15, 17 et seq., 28 P 
2d 472. 


Construction 


The argument of ab inconveniente can- 
not avail in the interpretation of constitu- 
tional provisions relative to the limitations 
placed upon the power of a city to con- 
tract indebtedness; the rule of strict con- 
struction must be applied, and any doubt 
as to such power must be resolved against 
it. Palmer v. City of Helena, 19 M 61, 
68, 47 P 209; State ex rel. Helena W. W. 
Co. v. City of Helena, 24 M 521, 537, 63 
P 99; Butler v. Andrus, 35 M. 575, 583, 90 
Piss, 

Under the rule, that, since the constitu- 
tion limits, rather than grants, power, any 
of its provisions open to construction 
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should be held to come within the general 
rule, unless a contrary conclusion is forced 
by ‘the circumstances of the particular 
ease, the concluding sentence of this sec- 
tion must be understood as expressing 
constitutional restrictions imposed as a 
condition to the exercise of the privilege 
implied in the provision for extended in- 
debtedness, and not as a grant of power 
not enjoyed by a city acquiring a water 
system without incurring additional in- 
debtedness. Public Service Commission v. 
City of Helena, 52 M 52/, 536, 159 P 24. 


‘Tndebtedness” 


The word ‘indebtedness,’ as used in 
this section, means what a city owes, ir- 
respective of the demands which it may 
hold against others. The amount of cash 
on hand may be deducted from the “in- 
debtedness,” but claims against a county 
for road taxes collected for the city, and 
the amount due from landowners for side- 
walks, cannot be so deducted. Jordan v. 
Andrus, 27 M 22, 26, 69 P 118. 

“Indebtedness” of a school district, 
within the constitutional provision limit- 
ing it, means what it owes, irrespective of 
demands it may. have against others; 
hence in determining whether a district 
has reached its limit, uncollected delin- 
quent taxes are not deductible from its 
gross indebtedness. (Mr. Justice Angst- 
man dissenting.) Farbo v. School Dist. 
No. 1 of Toole Co., 95 M 531, 535 et seq., 
28 P 2d 455. 


Issuing Less Bonds Than Authorized at 
Election 


Issuance of public bonds (in the instant 
case bonds for the erection of a high 
school) in a lesser amount than that 
authorized by the election does not war- 
rant injunction against their issuance. 
State ex rel. Berthot v. Gallatin County 
High School District, 102 M 356, 370, 58 
P 2d 264. 


Laws Not Violating This Provision 


The bonds authorized to be issued by 


a housing authority, by the very terms 
of sec. 35-114 subd. (b), are not to be 
considered an indebtedness falling within 
the limitations of this provision of the 
constitution. Rutherford v. City of Great 
Falls,.107 M 512, 519, 86 P 2d. 656. 


Operation and Effect 


The act of Mareh 5, 1891, authorizing 
certain incorporated cities to ineur indebt- 
edness for specific purposes by the issuance 
of bonds to an extent not exceeding four 
per cent. of their assessed valuation, in- 
stead of three per cent. as limited by this 
section, is not. void as being wholly in 
conflict with said section, but is void only 
to the extent of such repugnancy; and 
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therefore bonds issued by a city under 
such act are valid where the amount of 
indebtedness so incurred is less than three 
per cent. of the assessed valuation of such 
city. Dunn v. City of Great Falls, 13 M 
58, 59, 31 P 1017. 

A city having already exceeded the con- 
stitutional limit of its indebtedness and 
a’ water company having furnished it 
water for municipal purposes under an 
ordinance providing for the obtaining of 
water for such purposes for a certain 
period and at a certain price, appropriat- 
ing out of the city’s yearly revenues suf- 
ficient money to pay for it, and ordering 
the city council for such term to levy 
annual taxes to meet the appropriation, 
the company could not recover for water 
so furnished, inasmuch as the liability of 
the city would be general, and not special, 
and the contract entered into created, and 
the amount due for water furnished there- 
under constituted, an indebtedness within 
the prohibition of this section. State ex 
rel. Helena W. W. Co. v. City of Helena, 
24. M 521, 525, 63 P 99. - 

The constitutional limitation contained 
in the above section is clear and unambig- 
uous, and means just what it says, namely, 
that no indebtedness may be contracted 
in any manner or amount, for any pur- 
pose, in excess of the prescribed limit. 

tate ex rel. Helena W. W. Co. v. City 
of Helena, 24 M 521, 530, 63 P 99; Butler 
v. Andrus, 35 M 575, 581, 90 P 785; Lep- 
ley y. City of Fort Benton, 51 M 551, 555, 
154 P 710. 


A city which has exceeded its debt limit 
prescribed by this section cannot incur an 
indebtedness not. payable from:a specially 
authorized tax, but payable from funds 
previously appropriated, under an agree- 
ment that the claimants should accept 
warrants in payment of their claims, and 
that if the warrant should not be paid, 
the city should not be liable therefor. The 
payment of such claims on the theory that 
the appropriation by ordinance was an 
assignment of the funds so appropriated 
for the payment of the claims was unau- 
thorized. Helena W. W. Co. v. City of 
Helena, 27 M 205, 206, 70 P .513..;See 
Palmer v. City of Helena, 40 M 498, 504, 
107 P 512. 

Under this constitutional provision, a 
city may not resort to. the ten per cent. 
extended limit of indebtedness, until its 
financial condition, and the needs of the 
people have created the necessity. for such 
action, and a city had no authority to 
arbitrarily declare a second bond. issue 
of ten thousand dollars for water supply 
purposes, within the extended limit, so 
long as there, was ample margin within 


the eonstitutional, limit to eover such 
issue. Butler v. Andrus, 35.M 575, 579, 
90 P »785. 
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A city which is indebted beyond the 
constitutional limitation may not. use .its 
surplus. revenues, no matter, from what 
source derived, to acquire an electric light 
plant to supply itself and its inhabitants 
with .light,, where a company, operating 
both gas and electric light systems, under 


a franchise from the city, has ample facil- ' 


ities to meet all. requirements. Palmer v. 
City of Helena, 40 M 498, 504, 107 P 512. 

Where a city’s existing indebtedness 
incurred under the constitutional, three 
per cent. limit has, by reason of payments 
thereon, fallen below that limit, or be- 
cause of the increase of the assessed valu- 
ation of its taxable property a sufficient 
margin within such limit is left for the 
purpose, it may, irrespective of any legally 
incurred indebtedness under the ten per 
cent. limit authorized.by the statute re- 
lating to the powers of municipal councils, 
contract an additional debt for . general 
purposes. Arnold v. City of Miles City, 
46 M 478, 479, 128 P 915, 

Cities and towns may not go beyond the 
prescribed limit of indebtedness in any 
manner or. for.any purpose, except as 
prescribed in the constitution, and they 
cannot transcend this limit except when 
necessary. Lepley v. City of Fort Benton, 
51 M 551, 557, 154 P 710. . 

Under this section, prohibiting cities and 
school districts from becoming indebted 
in any manner or for any purpose in the 
aggregate exceeding three per cent. of 
their taxable property, warrants issued 
for current. expenses in anticipation of 
revenue to be collected under valid tax 
levies made must be considered in deter- 
- mining whether a district’s limit of in- 
debtedness has been reached. Farbo v. 
School Dist. No. 1 of Toole Co., 95 M 531, 
535 et seq., 28 P 2d 455. | 


Where a city has reached its limit of 
indebtedness as prescribed by this section 
of the constitution, any further indebt- 
edness incurred is void; thereafter it is 
without power to allow claims against it 
and draw warrants in. payment. thereof, 
but under sections 11-1301 and 11-1302, 
may operate under the pay-as-you-go plan, 
ie., by payment in cash. Commonwealth 
Public S. Co. v..Deer Lodge, 96 M 15, 17 
et seq., 28 P 2d 472. 


Purchaser of. special improvement dis- 
trict’s bonds issued to contractor, could 
not recover on theory of implied contract 
to pay for labor and material furnished, 
if. bonds were invalid; there being no 
privity between purchaser: and municipal- 
ity. Lumbermen’s Trust Co. v. Town of 
Ryegate, 61 F 2d 14; see, also, Lumber- 
men’s Trust Co. v. Town,of Ryegate,. 50 
F 2d 219. 

This provision, declaring that where a 
city’s indebtedness is increased beyond the 
three per cent. limit for water supply 
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purposes, the revenues derived therefrom 
must be..used to pay the. debt is not 
violated by the city’s entering into a con- 
tract with the Water Conservation Board 
for a new supply whereby the net revenue 
will’ be increased rather than diminished, 
and holder of bond sold’ for funds to 
acquire the old plant has no cause for 
complaint. Farmers State Bank of Conrad 
Ys City of Conrad, 100 M 415, 421, 47 P 
853. 


_Proceedings Held Valid Under This Pro- 
vision 

Held, that funds obtained from a spe- 
cial improvement district revolving fund 
created under Secs. 11-2269 et. seq. to 
make good any deficiency in the bond and 
interest accounts of any, one of. several 
special improvement districts created to 
take care of .a city’s share of the cost of 
constructing a diversion dam for protec- 
tion of city property from overflow of a 
creek, were mere loans to the improve- 
ment district fund, for which the revolving 
fund, under. Sec. 11-2272, has a lien as 
security, and therefore the contemplated 
bonds would not amount to the incurring 
of a city debt. in excess of this constitu- 
tional provision. Hansen v. City of Havre, 
112, .M.207, 210,114 P 2d 1053, 


Proposition to Exceed Debt Limitation 
—Contents of 


Where a city intends to incur indebt- 
edness in. excess of the three per cent. 
constitutional limit by the issuance of 
bonds for water plant purposes, the prop- 
osition submitted to the voters for their 
approval must, in addition to setting forth 
the purpose of the bond issue and the 
amount to be issued, incorporate the 
question whether such constitutional limit 
is to be extended. Edmunds v. City of 
Glasgow, 89 M 596, 598 et seq., 300 P 203. 


Recital in Bonds of Compliance With 
This Provision as an Estoppel 


Recitals in municipal bonds that the 
constitutional and statutory limit of in- 
debtedness has not been exceeded creates 
an estoppel as against innocent purchasers 
where there is nothing on the face of the 
bonds to indicate that the recitals are un- 
true. Edmunds v. City of Glasgow, 89 
M 596, 598 et seq., 300 P 203. | 

Where a city, after extending the limit 
of its indebtedness to acquire a water 
supply system beyond the three per cent. 
constitutional’ limit provided herein, and 
11-966, to the extent of $25,000, and issued 
registered warrants to $75,000, without 
authorization by its voters, then funded 
the indebtedness by selling bonds which 
recited that all proper steps had beeu 
taken to make them legal obligations of 
the city, held, that the city was estopped 
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from questioning their validity on consti- 
tutional grounds and refusing further 
payment thereon. Clerihew v. City of 
Baker, 109-M 317, 320, 96 P 2d 269. 


Revenues From Water Systems to be 
Devoted to Payment of Debt 


It cannot be said that the injunction 
contained in this section, that the reve- 
nues derived from a water system shall 
be devoted to the payment of the extended 
indebtedness, secures to a city any special 
privilege. On the contrary, that language 
is not suseptible of any meaning other 
than that the city is prohibited from 
dissipating the funds derived from the 
operation of its water system, or using 
them for general municipal purposes, and 
is commanded to devote them to the single 
purpose indicated. It is strictly a limita- 
tion imposed in the interest of the city 
and the holders of its securities. Public 
Service Commission v. City of Helena, 52 
M 527, 538, 159 P 24. 

Id. The “revenues” referred to in this 
section, which must be devoted to a 
discharge of the indebtedness incurred in 
procuring a water system, are the net 
revenues, or the gross receipts less neces- 
sary operating expenses, against which the 
expense of regulation by the public serv- 
ice commission, if reasonable, is charge- 
able. 

Where a city water system bond issue 
is beyond the three per centum limit, the 
revenues from the city owned water plant 
are irrevocably set aside and dedicated to 
the discharge of the interest and principal, 
and a taxpayer who is not a water user 
may not be called upon to contribute, 
unless the water plant revenues are in- 
sufficient, when a property tax may be 
levied to supply such deficiency. Edwards 
v. City of Helena, 58 M 292, 295, 191 P 
387. 


Taxpayer May Not Question Constitu- 
tionality—When 

Contention that ch. 47, ex. L. 1933 
(sections 75-4601 to 75-4606), authorizing 
creation of high school districts is in con- 
flict with this constitutional provision, 
limiting the indebtedness of school dis- 
tricts, because of the possibility of in- 
cluding in the district created a common 
school district already indebted to such 
an extent that its proportion of a proposed 
bond issue under the act, added to the ex- 
isting indebtedness, would exceed the con- 
stitutional limit, may only be made by a 
taxpayer in a district, or by a district, in 
such situation. Pierson v. Hendricksen et 
al., 98 M 244, 251, 38 P 2d 991. 


“To Procure a Water Supply” 


Where a city had a water supply suffi- 
cient in quantity but unsuitable as to 
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quality, issued bonds with the approval of 
the electors, and sold the same to procure 
funds to install a filtration plant, the 
constitutional three per cent. limit of in- 
debtedness having already been reached, 
the contemplated expenditure was properly 
justifiable as one “to procure a water 
supply,” within the meaning of this sec- 
tion. McClintock v. City of Great Falls, 
53 M 221, 224, 163 P 99. 

Id. The only limitation placed by this 
section upon the amount of indebtedness 
which a city may incur, in addition to the 
three per cent. limit, for the purpose of 
procuring a water supply, is that it must 
have the approval of the taxpayers af- 
fected thereby. 

Though a city cannot authorize a water 
system bond issue beyond the three per 
centum limit, so long as there was suffi- 
cient margin unexhausted within the limit 
to secure the funds, because the city coun- 
ceil declared it was necessary to increase 
the indebtedness beyond the limit, bonds 
authorized by the vote of the electors are 
not void, unless the vote was procured or 
influenced by deception or fraud. Edwards 
v. City of Helena, 58 M 292, 295, 191 P 
387. 


Use of Surplus of Funds From Water 
System 


Where, after making ample provision 
for retiring bonds issued to procure a 
water system, a city had accumulated a 
surplus over and above the amount neces- 
sary to discharge the interest on the 
indebtedness as it became due, it could 
properly expend such surplus in part pay- 
ment of a necessary filtration plant, with- 
out the sanction of the taxpayers’ vote, 
transfer it to its general fund, place it in 
a special fund, or devote it to any legiti- 
mate municipal purpose, without violating 
the provisions of the above section. Mce- 
Clintock v. City of Great Falls, 53 M 221, 
228, 229, 163 P 99. 


Water System May Be Paid for by Tax- 
ation as Well as From Revenues From 
System 

The provision of this section, that the 
revenues derived from a water system 
purchased or installed by a city shall 
be devoted to the payment of the debt 
incurred in its acquisition, does not im- 
pliedly prohibit the municipality from 
resorting to taxation to pay the principal 
and interest on the bonds evidencing the 
indebtedness. Carlson v. City of Helena, 
39M 82, °107, 102° P 39: 


References 


Atkinson v. City of Great Falls, 16 M 
372, 40 P 877; Helena C. W. Co. v. Steele, 
20 M 1, 2, 49 P 382; First Nat. Bank of 
Glendive v. Sorenson, 65 M 1, 210 P 900; 
State ex rel, Corry v. Cooney et al., 70 M 
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355, 363, 225 P 1007; First Nat. Bank v. 
County of Dawson, 74 M 439, 447, 240 P 
981; Buffalo Rapids Irr. Dist. v. Colleran, 
85 M 466, 279 P 369; State ex rel. Hen- 
derson v. Dawson County, 87 M 122, 132, 
286 P 125; Commonwealth Public 8S. Co. 


v. Deer Lodge, 96 M 48, 57 et seq., 29 P . 


2d 667; State ex rel. Mueller v. Todd, 114 
M 35, 37, 182 P 2d 154. 


Municipal Corporations © 868 - 867; 
Schools and School Districts¢—90, 91. 

44 C.J. Municipal Corporations § 4047 
et seq., 56 C.J. Schools and School Dis- 
tricts § 624 et seq. 

38 Am. Jur. 99, Municipal Corporations, 
§§ 408 et seq.; 47 Am. Jur. 365, Schools, 
§§ 96 et seq. 

Obligation for local improvements as 
within municipal debt limit. 33 ALR 1415. 

Pledge or appropriation of revenue from 
utility or other property in payment 
therefor, as indebtedness within constitu- 
tional or statutory limitation of indebted- 
ness of municipality or other political 
subdivision. 72 ALR 687. 


Art. XIV, §4 


Obligation to meet which money is ap- 
propriated at the time of its creation as 
an indebtedness within limitation of in- 
debtedness. 92 ALR 1299. 

Constitutional or statutory debt limit 
as affected by existence of separate poli- 
tical units with identical or overlapping 
boundaries. 94 ALR 818, 

Obligations payable from special fund 
created by imposition of fees, penalties, 
or excise taxes as a “debt”? within con- 
stitutional debt limitation. 100 ALR 900. 

Limitation of municipal indebtedness as 
affected by combination or merger of two 
or more municipalities. 103 ALR 154, 

Power of legislature to add to or make 
more onerous the conditions or limitations 
prescribed by constitution upon incurring 
public debts. 106 ALR 231. 

Debts incurred for school purposes as. 
part of municipal indebtedness, for pur- 
poses of debt limitation. 111 ALR 544. 

Meaning of term “assessment” or “as- 
sessed valuation” when used as basis of 
tax or debt limit. 156 ALR 594. 


ARTICLE XIV 


MILITARY AFFAIRS 


Section 1. 


The militia of the state of Montana shall consist of all able- 


bodied male citizens of the state between the ages of eighteen (18) and forty- 
five (45) years inclusive, except such persons as may be exempted by the laws of 


the state or of the United States. 


References 

Cited or applied in In re McDonald, 49 
M 454, 477, 143 P 947; State ex rel. Mills 
v. Dixon et al., 66 M 76, 86, 213 P 227; 


Sec. 2. 


Geboski v. Montana Armory Board et al., 
110 M 487, 493, 103 P 2d 679. 


Militia€=2. 
40 C.J. Militia § 6. 


The legislative assembly shall provide by law for the organization, 


equipment, and discipline of the militia, and shall make rules and regulations for 
the government of the same. The organization shall conform as nearly as prac- 
ticable to the regulations for the government of the armies of the United States. 


Reference 


Geboski v. Montana Armory Board et 
al., 110 M 487, 493, 103 P 2d 679. 


See. 3. 


Militia€=3, 14. 
40 C.J. Militia § 3. 


The legislative assembly shall provide by law for maintaining the 


militia, by appropriations from the treasury of the state. 


References 

State ex rel. Bonner v. Dixon et al., 59 
M 58, 78, 195 P 841; Geboski v. Montana 
Armory Board et al., 110 M 487, 493, 103 
P 2d 679. 


Militia@4. 
40 C.J. Militia § 75 et seq. 


Sec. 4. The legislative assembly shall provide by law for the safe keeping 
of the public arms, military records, relics and banners of the state. 


Reference 


Geboski v. Montana Armory Board et 
al., 110 M 487, 493, 103 P 2d 679. 


Army and Navy@1. 
6 C.J.S. Army and Navy § 4. 
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Sec. 5... When the governor shall, with the consent of the legislative assembly, 
be out of the state in time of war, at the head of any military force thereof, he shall 
continue commander-in-chief of all the military forces of the state. 

Reference Militia@=1. 


Geboski v. Montana Armory Board et al., 40 C.J. Militia: § 23. 
110 M 487, 493, 103 P 2d 679. 36 Am. Jur. 214-216, Military, §§ 45, 46. 


ARTICLE. XV 
CORPORATIONS OTHER THAN MUNICIPAL 


Section 1. All existing charters, or grants of special or exclusive privi- 
leges, under which the corporations or grantees shall not have organized or com- 
menced business in good faith at the time of the adoption of this constitution, 
shall thereafter have no validity. 


Operation and Effect 


This section only annulled private char- 
ters or special grants, under which cor- 
porations had not organized and does not 
affect a mining company incorporated un- 
der the general laws, though it had omitted 
to commence business prior to the adop- 
tion of the constitution. Morrison v. 
Clark, 24 M 515, 63 P 98. 


Sec. 2. 


Corporations©>6. 

18 C.J.S8. Corporations § 28. 

Constitutionality of taxing statute which 
refuses to corporation deduction of credits 


allowed to individual taxpayer. 42 ALR 
1049. . 


No charter of incorporations shall.be granted, extended, changed 


or amended by special law, except for such municipal, charitable, educational, 
penal or reformatory corporations as are or may be under the control of the state ; 
but the legislative assembly shall provide by general law for the organization 
of corporations hereafter to be created ; provided, that any such laws shall be sub- 


ject to future repeal or alteration by the legislative assembly. 


Laws Not Violating This Provision 


Chapter 95, laws of 1935, found under 
sees. 89-102° to 89-127, is not a special law 
granting a charter to the water conserva- 
tion board, in violation of this constitu- 
tional provision. State ex rel. Normile v. 
Cooney, 100.M 391, 406, 47. P 2d 637. 


Operation and Effect 


When a mining company was organized 
between 1889 and 1898, there existed and 
was read into and made a part of its 
charter the then existing statute, which 
gave notice to all concerned that the legis- 
lature of Montana, acting under the above 
constitutional provision, might at any time 
alter, amend, or repeal the law under which 
it existed. Allen v. Ajax Mining Co., 30 
M 490, 504, 77 P 47. See Somerville v. 
St. Louis M. & M. Co., 46 M 268, 275, 
127 P 464. 

The power reserved in the state to 
amend the laws under which a corpora- 
tion is organized may be exercised not 
only as relates to the contract (created by 
the granting of the charter and its ac- 
ceptance), existing between the. state and 
the corporation, but also as it affects the 
contract between the corporation and its 


stockholders, and also the contract as be- 
tween the stockholders themselves; and 
legislation looking to that end is not ob- 
jectionable on the constitutional ground 
that it impairs the obligation of contracts. 
Allen vy. Ajax Mining Co., 30 M 490, 504, 
77 P 47; Somerville v. St. Louis M. ’& M. 
Co., 46 M 268, 275, 127 P 464. 


hater 83, laws of 1903, p. 156, re- 
lative to the ‘liability of railway corpora- 
tions for damages sustained by an em- 
ployee by reason of the negligence of cer- 
tain of his co-employees, is a valid exer- 
cise of legislative power under this and 
the following section. Lewis v.. Northern 
Pacific Ry. Co., 36 M 207, ‘219;°92 P 469. 

Id. Under the right reserved to the 
state by this and the following section, it 
seems that the legislature may not- only 
alter corporate charters, but, if deemed ex- 
pedient, destroy the corporate body. 


Id. Corporations being creatures of the 
statute, the legislature may, under this and 
the following section, enact any legislation 
by way of amendment of the law creating 
them, which does not violate the rule that 
property acquired under the operation of 
their charters cannot be taken away, and 
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that contracts made in like manner may 
not be impaired. ) 

Where a corporation was organized un- 
der chapter 25, division 5, compiled stat- 
utes of 1887, at which time there was not 
any law under which non-assessable stock 
could be made assessable, its certificate 
of incorporation and every stock certifi- 
cate issued reciting that the stock was non- 
assessable, and in 1901 the requisite num- 
ber of shares of stock were voted in favor 
of making the stock assessable by taking 
advantage of the provisions of 3888 of 
the revised codes of 1907 (since repealed), 
authorizing such procedure, the statute in 
question was not unconstitutional as im- 
pairing the obligation of contracts, under 
the reserved power of the state to amend 
the laws under which a corporation is 
created. Somerville v. St. Louis M. & M. 
Co., 46 M 268, 276, 127 P 464. 

The legislature may alter the charter of 
an existing corporation by imposing greater 
burdens thereafter to be assumed by the 
stockholders than were imposed at the 
time it was granted; provided only that 
the alteration does not involve a confisca- 
tion of the rights of individuals, deprive 
them of their property without due process 
of law, or violate the elementary principles 
of natural justice. Barth v. Pock, 51 M 
418, 429, 155 P 282. . 


Sec. 3. 


Art. XV, §4 


Since a domestic corporation accepts its 
charter upon the express condition that the 
legislature may at any time amend or re- 
peal the incorporation act and thus destroy 
the corporation absolutely, it would seem 
that the major power to destroy includes 
the minor power to exact an excise as a 
condition to the corporation’s ‘right to 
continue business. Mid-Northern Oil Co. 
v. Walker et al., 65 M 414, 429, 211 P 353, 


References 


Cited or applied in Morrison v. Clark, 
24 M 515, 63 P 98; Lewis v. Northern 
Pacific Ry. Co., 36 M 207, 219, 92 P 469; 
In re Beck’s Estate, 44 M 561, 573, 121 
P 784; Geboski v. Montana Armory Board 
et al., 110 M 487, 493, 103 P 2d 679. 


Statutes¢—80. 

59 C.J. Statutes § 333. 

13 Am. Jur., Corporations, p. 181, §§ 29 
et seq.; pp. 233 et seq., §§ 90-96. 

Power of state to amend charter of pri- 
vate incorporated charity. 62 ALR 573. 

Applicability of constitutional or sta- 
tutory provisions relating to added liability 
of stockholders to holders of stock issued, 
or stockholders of corporations organized, 
before their enactment. 72 ALR 1252. 

Power of corporation to amend its 
eharter in respect of character or kind of 
business. 111, ALR 1525. 


The legislative assembly shall have the power to alter, revoke or 


annul any charter of incorporation existing at the time of the adoption of this 
constitution, or which may be hereafter incorporated, whenever in its opinion 
it may be injurious to the citizens of the state. 


References 

Cited or applied in Lewis v. Northern 
Pacific Ry. Co., 36 M 207, 219, 92 P 469; 
Barth v. Pock, 51 M 418, 429, 155 P 282. 


Corporations€=38, 41. 

18 C.J.S. Corporations §§ 80, 81, 106, 
947, 1654. 

13 Am. Jur. 229, Corporations, §§ 86 et 
seq. 


Sec. 4. The legislative assembly shall provide by law that in all elections 


for directors or trustees of incorporated companies, every stockholder’ shall have 
the right to vote in person or by proxy the number of shares of stock owned by 
him for as many persons as there are directors or trustees to be elected, or to 
cumulate said shares, and give one candidate as many votes as the number of di- 
rectors multiplied by the number of his shares of stock shall equal, or to dis- 
tribute them, on the same principle, among as many candidates as he shall think 
fit, and such directors or trustees shall not be elected in any other manner. 
Operation and Effect 


Inasmuch as corporations are the crea- 
tures of statute, it is within the power of 
the legislature to adopt either the share 
of stock or the individual owning stock 
as the unit of voting power, unless re- 
strained by the constitution. The only 
constitutional provision upon the subject 
is found in this section, which establishes 
the share of stock as the unit of voting 
power in the election of trustees or direc- 
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tors of such corporations. Since this re- 
striction is limited to a single purpose, the 
legislature is left free to establish either 
the share or the individual as the unit for 
any purpose other than the election of 
trustees or directors. Smith v. Iron Moun- 
tain Tunnel Co., 46 M 13, 15, 125 P 649. 


Refers Exclusively to Domestic Corpo- 
rations 
Held, that section 4, article XV of the 


Art. XV, $5 CONSTITUTION OF MONTANA 


Corporations@=283. 
19 C.J.S. Corporations § 547 et seq. 
13 Am. Jur. 527, Corporations, § 487. 


state constitution, declaring that every 
stockholder shall have the right to vote 
his shares at elections for directors, refers 
exclusively to domestic corporations. Allen 
v. Montana Refining Co., 71 M 105, 119, 
227 P 582. 


Sec. 5. All railroads shall be public highways, and all railroad, transporta- 
tion and express companies shall be common carriers and subject to legislative 
control, and the legislative assembly shall have the power to regulate and con- 
trol by law the rates of charges for the transportation of passengers and freight 
by such companies as common carriers from one point to another in the state. 
Any association or corporation, organized for the purpose, shall have the right 
to construct and operate a railroad between any designated points within this 
state and to connect at the state line with railroads of other states and territories. 
Every railroad company shall have the right with its road to intersect, connect 


with, or cross any other railroad. 


Operation and Effect 


Under this section and section 7 of this 
article, a railroad, though built by a pri- 
vate corporation, and with its main line 
and spurs running convenient to private 
mines and ore houses, is none the less a 
public use, and may exercise the right of 
eminent domain. Butte, Anaconda & Pa- 
cific Ry. Co. v. Montana Union Ry. Co., 
16 M 504, 525, 41 P 232. 


As one of the means of fostering and 
encouraging the development of the state’s 
mineral resources in every reasonable way, 
the constitution has declared that all rail- 
roads shall be public highways, and all 
railroad companies shall be public carriers. 
Kipp v. Davis-Daly Copper Co., 41 M 509, 
519, 110 P 237. 


Sec. 6. 


References 


Cited or applied in State ex rel. Nolan 
v. Railway Companies, 21 M 221, 250, 53 
P 623; John v. Northern Pacific Ry. Co., 
42 M 18, 36, 111 P 632; City of Helena 
v. Helena Light & Ry. Co., 63 M 108, 119, 
207 P 337; Heckaman v. Northern Pac. 
Ry. Co., 93 M 363, 377, 20 P 2d 258; 
Cashin v. Northern Pac. Ry. Co., 96 M 
92, 103 et seq., 28 P 2d 862. 


Carriers€—1 et seq.; Railroads¢=1, 44 et 
seq. 

13 C.J.S. Carriers §§ 6,7; 16 C.J.S. Con- 
stitutional Law § 106. 

44 Am. Jur. 500-510, Railroads, §§ 278- 
288. _ 


No railroad corporation, express or other transportation company, 


or the lessees or managers thereof, shall consolidate its stock, property or fran- 
chises, with any other railroad corporation, express or other transportation com- 
pany, owning or having under its control a parallel or competing line; neither 
shall it in any manner unite its business or earnings with the business or earnings 
of any other railroad corporation ; nor shall any officer of such railroad, express or 
other transportation company act as an officer of any other railroad, express, or 
other transportation company owning or having control of a parallel or competing 


line. 
Operation and Effect 


One railroad company can lease its road 
to a parallel and competing road for a 
term of ten years, and such a lease is not 
a consolidation of the two roads. State 
ex rel. Nolan v. Railway Companies, 21 M 
221, 234, 53 P 623. 

Id. When two railroad companies have 
but one common terminus, and are brought 
into competition between common terminal 
points by traffic arrangements with other 
roads, they are competing roads within the 
meaning of this section. 


Granting of a certificate of necessity 
and convenience of the board of railroad 
commissioners to a motor-truck company, 
a subsidiary of and entirely owned by a 
railway company, permitting it to operate 
between certain points along the line of 
the railway as a substitute for rail service, 
held not an evasion of the provision of this 
section of the constitution, prohibiting 
consolidation of parallel or competing rail- 
way or transportation companies. Fulmer 
v. Board of Railroad Commrs., 96 M 22, 
28, 28 P 2d 849. 
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References 

Cited or applied in MacGinnis v. Boston 
& M. C. C. & S. M. Co., 29 M 428, 453, 
75 P 89. 


Carriers¢-17; Railroads¢—141, 144, 
13 C.J.S. Carriers § 15. 


Sec. 7. All individuals, associations, and corporations shall have equal rights 


to have persons or property transported on and over any railroad, transportation 
or express route in this state. No discrimination in charges or facilities for trans- 
portation of freight or passengers of the same class shall be made by any railroad, 
or transportation, or express company, between persons or places within this state ; 
but excursion or commutation tickets may be issued and sold at special rates, 
provided such rates are the same to all persons. No railroad or transportation, or 
express company shall be allowed to charge, collect, or receive, under penalties 
which the legislative assembly shall prescribe, any greater charge or toll for the 
transportation of freight or passengers to any place or station upon its route or 
line, than it charges for the transportation of the same class of freight or pas- 
sengers to any more distant place or station upon its route or line within this 
state. No railroad, express, or transportation company, nor any lessee, manager, 
or other employee thereof, shall give any preference to any individual, association 
or corporation, in furnishing cars or motive power, or for the transportation of 


money or other express matter. 


Operation and Effect 

A railroad company may not grant to 
one person the exclusive right to the use 
of a portion of its depot platform to de- 


liver passengers departing, and to receive | 


and solicit the patronage of incoming pas- 
sengers, to the exclusion of all other per- 
sons from the exercise of such rights, as 
such grant is against public policy and 
contrary to the provisions of this section. 
Montana Union Ry. Co. v. Langlois, 9 M 
419, 432, 24 P 209. 

This provision, when considered in con- 
nection with section 5 of this article, dem- 
onstrates that the constitution, in its letter, 
its spirit, and its policy as well, classes all 
railroads, with their feeders, as public 
highways, subject to use by the public of 
right, amenable to the laws governing 
common carriers forever forbidding all 
obnoxious favoritisms between any who 
desire to use such highways. This stable 
written policy is doubtless the outgrowth 
of pernicious systems of discrimination and 
preferences which railroad corporations 
may have indulged in throughout the land 
where their powers are unrestrained by 
constitution or other restriction. Butte, 
Anaconda & Pacific Ry. Co. v. Montana 
Union Ry. Co., 16 M 504, 526, 41. P 232; 
John v. Northern Pacific Ry. Co,, 42 M 
18, 36, 111 P 632. 

This section and the cases of Rose v. 
Northern Pacific Ry. Co., 35 M 70, 88 
P 767, and Brian vy. Oregon Short 
Line R, R. Co., 40 M 109, 105 P 489, 
recognize the distinction between a ticket 
sold at the regular fare and one sold at 
a reduced fare or special price. Miley v. 


Northern Pacific Ry. Co., 41 M 51, 55, 
108 P 5. 

As one of the means of fostering and en- 
couraging the development of the state’s 
mineral resources in every reasonable way, 
the constitution has declared that all per- 
sons shall have equal right to have persons 
or property transported on and over any 
railroad. Kipp v. Davis-Daly Copper Co., 
41 M 509, 519, 110 P 237. 

In view of this section, providing that 
all individuals shall have equal rights to 
be transported over any railroad in the 
state, provided that excursion or commu- 
tation tickets may be issued and sold at 
special rates, section 72-615, making it un- 
lawful for any common carrier to charge 
any person for any ticket a greater sum 
than is charged for a similar ticket of the 
same class, and section 94-35-252, making 
every railroad corporation which fails to 
observe any of the duties prescribed by law 
in reference to railroads subject to a fine, 
etc., the giving of all free passes, with 
certain exceptions recognized by law, is 
prohibited, so that the carriage of a pas- 
senger by a railroad company on a pass 
issued without compensation to the em- 
ployee of another railroad company which 
issued similar free passes for use by the 
former company’s employees is illegal, and 
hence a provision therein exempting the 
carrier from liability for injuries caused 
by its negligence was a nullity. John v. 
Northern Pacific Ry. Co., 42 M 18, 36, 
L1b9 Ps 632: 

Id. It is not permitted to a railroad 
company arbitrarily to classify the patrons 
of its road. Even the legislative assem- 
bly, in making classifications for taxation 
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Carriers@12, 13. 


and license purposes, must exercise a 
13 C.J.S. Carriers § 348 et seq. 


reasonable discretion in so doing. 
References | 
Doney v. Northern Pacific Ry. Co. et 
al., 60 M 209, 226, 199 P 432. 

Sec. 8. No railroad, express, or other transportation company, in exist- 
ence at the time of the adoption of this constitution, shall have the benefit of any 
future legislation, without first filing in the office of the secretary of state an 
acceptance of the provisions of this constitution in binding form. 


Carriers€>1 13 C.J.S. Carriers §16; 51 CJ. Rail- 
roads § 7. 


Sec. 9. The right of eminent domain shall never be abridged, nor so con- 
strued as to prevent the legislative assembly from taking the property and fran- 
chises of incorporated companies, and subjecting them to public use the same 
as the property of individuals; and the police powers of the state shall never be 
abridged, or so construed, as to permit corporations to conduct their business in 
such manner as to infringe the equal rights of individuals, or the general well 
being of the state. 


Acts Not Violating This Provision 


Housing projects being devoted to a 
public use, the grant of the right of em- 
inent domain to the housing authorities, 
Sees. 35-101 to 35-141, does not violate 
either art. ITI, sec. 14, or this section of 
the state constitution, providing just com- 
pensation for property taken be made to 
the owners. Rutherford v. City of Great 
Falls, 107 M 512, 517, 86 P 2d 656. 


References 


Cited or applied in Butte, Anaconda & 
Pacific Ry. Co. v. Montana Union Ry. Co., 


See. 10. 


16 M 504, 536, 41° P 232; State ex rel. 
McLeod v. District Court, 67 M 164, 168, 
215 P 240; State ex rel. Livingston. v. 
District Court, 90 M 191, 195, 300 P 916; 
State et al. v. Aitchison et al., 96 M 335, 
341, 30 P 2d 805. 


Constitutional Law6—81; Eminent Do- 
main€—45-52, 

16 C.J.S. Constitutional Law §§ 174-177, 
180-194, 197, 198; 51 C.J. Public Utilities 
§§ 12, 16; 31 CJ.S. Eminent Domain 
§§ 65-86. 


No corporation shall issue stocks or bonds, except for labor done, 


services performed, or money and property actually received ; and all fictitious in- 
crease of stock or indebtedness shall be void. The stock of corporations shall not 
be increased except in pursuance of general law, nor without the consent of the 
persons holding a majority of the stock first obtained at a meeting held after at 


least thirty days notice given in pursuance of law. 


Operation and Effect 


The purchase of a mine which the 
stockholders knew was not worth over 
$125,000 and payment therefore in: stock 
whose par value is $7,500,000 and which 
is purchased by the stockholders with full 
knowledge of the transaction at 21% per 
cent. of its par value, is fraudulent as to 
a creditor, and the stock will be treated 
as unpaid to the extent of the difference 
between the actual value of the mine and 
the nominal value of the stock. Kelly v. 
Clark, 21 M 291, 53 P 959. 

Under this provision of the constitution, 
a corporation cannot issue its stock except 
for labor done, services performed or 
money and property actually received. 
Plaintiff’s complaint in his action to com- 


pel a corporation to issue and deliver to 
him certain shares of its stock under a con- 
tract with its promoters prior to its or- 
ganization, showed that at the time it was 
made no labor could have been done or 
services performed for it, not having been 
then in existence, and the parties making 
it had no legal right to make a dispo- 
sition of the company’s capital stock after 
becoming a legal entity. Held, that the 
pleading did not state a cause of action. 
Kirkup v. Anaconda Amusement Co., 59 M 
469, 484, 197 P 1005. 


Corporations¢—66, 99. 

19 C.J.8. Corporations §§ 240-247, 268, 
269, 272, 273, 275, 276. 

13 Am. Jur., Corporations, p. 306, §§ 182 
et seq.; p. 322, §§ 208 et seq. 
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Note as consideration for issuance of 
corporate stock. 58 ALR 708. 

Right of corporation to deny validity of 
stock issued by it in violation of statutory 
or constitutional provisions respecting 
receipt of consideration, as against bona 


Art. XV, §11 


fide purchasers or pledgees for value. 73 
ALR 1435. 

Assumption of payment or guaranty of 
corporation’s indebtedness as consideration 
for transfer of its stock. 103 ALR 1417. 


Sec. 11. No foreign corporation shall do any business in this state without 
having one or more known places of business, and an authorized agent or agents 
in the same, upon whom process may be served. And no company or corporation 
formed under the laws of any other country, state or territory, shall have, or be 
allowed to exercise, or enjoy within this state any greater rights or privileges than 
those possessed or enjoyed by corporations of the same or similar character created 


under the laws of the state. 


Action Against Foreign Corporation 
Does Not Abate on Dissolution of Corpo- 
ration by Court of Its Domicile 


Held, that under section 15-1202, de- 
claring that dissolution of a domestic 
corporation does not take away or impair 
any remedy given against it for a liabil- 
ity previously incurred, and section 15- 
1709, providing that foreign corporations 
doing business in the state are subject to 
all the liabilities and restrictions imposed 
upon domestic corporations, and section 11, 
article XV, constitution, saying that no 
foreign corporation shall enjoy any greater 
rights or privileges in the state than those 
created under its laws, an action against 
an Iowa surety company pending in a state 
court did not abate upon its dissolution in 
Iowa, and that a judgment obtained after 
decree of dissolution was valid. Mieyr v. 
Federal Surety Co. of Davenport, 94 M 
508, 521 et seq., 23 P 2d 959. 


Attachment Before Foreign Liquidator 
Has Taken Possession of Property 


In action by liquidator of foreign corpo- 
ration attacking attachment of corpora- 
tion’s property in Montana to satisfy 
Montana judgment which was_ secured 
after dissolution of corporation in New 
York, decisions of supreme court of Mon- 
tana, construing local constitution and 
statutes, that local creditor of corporation 
may protect himself by attachment of 
corporation’s property before foreign liq- 
uidator has taken possession of property, 
held binding on United States District 
Court. Van Schaick v. Parsons, 11 Fed. 
Supp. 654, 657. 


Companies Estopped to Question Consti- 
tutionality 

Held, that mutual fire insurance com- 
panies which have entered into contracts 
of insurance with the state with relation 
to its public buildings on the strength of 
section 40-1423, authorizing such com- 
panies to write insurance on the mutual 
plan (on the single cash premium plan) if 
permitted to do so by the laws of their 


states, they will be estopped thereafter 
from asserting, in case of fire loss, that 
the section is unconstitutional in that, 
under it, they were given a right which by 
section 40-1431 is denied to domestic corpo- 
rations of the same character, contrary to 
this section of the constitution. McMahon 
v. Cooney et al., 95 M 138, 146, 25 P 2d 131. 


Laws in Violation of This Provision 


Section 697, fifth division, compiled stat- 
utes of 1887, declaring the liability of 
the corporation to an employee injured 
through the negligence of his superior to 
be the same as if the employee were a 
passenger, being originally part of an act 
for the incorporation of railroad com- 
panies in the territory, and having applica- 
tion only to corporations created under 
such act, imposes upon domestic railroad 
companies a burden not imposed upon for- 
eign railroad companies operating within 
the state, and was therefore annulled by 
the adoption of the state constitution. 
Crisswell v. Montana Central Ry. Co., 18 
M 167, 168, 44 P 525. 

Section 697 of the compiled statutes of 
1887, giving to one employee injured by 
the negligence of a superior a right of 
action against the master, was repealed 
by this section. Wastl v. Montana Union 
Ry. Co., 24 M 159, 170, 61 P 9. 


Laws Not in Violation of This Pro-— 
vision 

Held, that chapter 186, laws of 1925 
(since repealed), imposing a license tax 
upon dealers and distributors of gasoline 
(superseded by initiative measure No. 31, 
laws of 1927, p. 604), under which a dealer 
sought to recover a tax paid under protest 
on the grounds that the act was unconsti- 
tutional as offending against the equal 
protection of the law clause of the federal 
constitution, as well as against the pro- 
visions of section 11, article XII, section 11 
of article XV, and section 26 of article V, 
of the state constitution, to the effect that 
taxes shall be uniform upon the same class 
of subjects, that foreign corporations en- 
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gaged in business in the state shall not 
have any greater rights or privileges than 
domestic corporations, and that the legis- 
lative assembly shall not: pass local or spe- 
cial laws where a general law can be made 
to apply, is not open to the attacks made 
upon it. Hart Refineries v. Harmon, 81 
M 423, 425 et seq., 263 P 687. 

Held, that the gasoline license tax law, 
above, is not unconstitutional as not act- 
ing uniformly upon each person engaged in 
the business of selling gasoline, on the 
grounds that by it a tax is imposed upon 
the Montana product sold in the state 
while importers are’relieved from the bur- 
den, and that foreign corporations are 
granted greater rights and privileges than 
are accorded those incorporated in this 
state. State v. Silver Bow Refining Co., 
83 M 380, 388, 272 P 684. 


National Banks Not Foreign Corpora- 
tions 

National banking associations are not 
foreign corporations, within the meaning 
of section 11, article XV, of the state con- 
stitution, declaring that foreign corpora- 
tions shall not be permitted to exercise and 
enjoy greater rights and privileges within 
the state than those possessed or enjoyed 
by domestic corporations of the same kind 
and character. State v. Mady, 83 M 418, 
421, 272 P 691. 


Operation and Effect 


Foreign corporations doing business in 
the state are not entitled to any greater 
rights than are enjoyed by domestic cor- 
porations engaged in the same kind of 
business. Lewis v. Northern Pacific Ry. 
Co., 36 M 207, 222, 92 P 469. 

When a foreign corporation enters the 
state of Montana for the purpose of con- 
ducting business here, it does so only 
upon submitting itself to our laws, and 
it must recognize and obey the prohibi- 
tory force of this section. While no greater 
burden may be put upon foreign’ corpora- 
tions than is placed upon domestic cor- 
porations of a similar character, yet it 
cannot occupy any higher ground than they 
do. Lewis v. Northern Pacifie Ry. Co., 
36 M 207, 222, 92 P 469; Spratt v. Helena 
Power Transmission Co., 37 M 60, 89, 
94 P 631. 

The act of 1907, granting foreign cor- 
porations the power to condemn lands for 
certain purposes, is not open to the con- 
stitutional objections that under it such 
corporations are granted greater rights or 
privileges than are accorded to domestic 
corporations in that, after permission to 
do business in this state, they may, under 
their charters granted in other states, 
thereafter divert the property taken for 
a public use to an exclusively private one; 
the state having full power to prevent such 
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a contingency. Spratt v. Helena Power 
Transmission Co., 37 M 60, 88, 94 P 631. 


Laws intended to apply to foreign cor- 
porations must be framed on the theory 
that they are created under conditions and 
limitations over which the state legislature 
has no control; acts of the legislature are 
in harmony with the constitution unless 
they discriminate against domestic corpo- 
rations. Daily v. Marshall, 47 M 377, 398, 
133 P 681. 


Foreign corporations are not entitled to 
greater rights or privileges in state than 
domestic corporations. Great Western 
Sugar €o:\ vs Mitehell, Moa lee 
2d 817, 822. 


Purpose 

The plain purpose of this section is to 
restrain the legislature. from granting to 
foreign corporations. rights and privileges 
which cannot be enjoyed by domestic cor- 
porations of like character under similar 
circumstances. Crisswell v. Montana Cen- 
tral Ry. Co., 18 M 167, 171, 44 P 525;. 
State v. Thomas Cruse Savings Bank, 21 
M 50, 55, 52 P 733; Daily v. Marshall, 
47M 377, 397, 133 P 681. 


The prohibition contained in this section 
lays down a principle of protection to 
domestic corporations that at once, upon 
the adoption of the constitution and the 
admission of the state, became a sufficient 
tule by means of which the rights and 
privileges possessed by domestic com- 
panies were and are protected against leg- 
islative or other discriminations extending 
the possession or enjoyment of rights or 
privileges to foreign corporations greater 
than those already possessed, or those that 
may be attempted to be granted by any 
future action. To this extent the provision 
was completely self-executing, and no leg- 
islation was required to give the prohibi- 
tion full force and operation. Crisswell v. 
Montana Central Ry. Co., 18 M 167, 171, 
44. P 525. See, also, Goodwell v. Montana 
Central Ry. Co., 18 M 293, 297, 45 P 210. 


This provision was intended to prohibit 
the passage of laws giving to foreign cor- 
porations the right to exercise or enjoy 
any greater privileges than those possessed 
or enjoyed by domestic corporations, and 
it is only in cases where a foreign corpora- 
tion attempts to exercise or enjoy a right 
or privilege expressly given to it by the 
legislative assembly that its right to ex- 
ercise the same may be questioned. The 
mere fact that a burden is placed upon 
domestic corporations from which foreign 
corporations are exempt does not operate 
to bring foreign corporations within the 
provisions of a law intended to apply 
solely to domestic corporations. Uihlein v. 
Caplice Commercial Co., 39 M 327, 337, 
102 P 564, See First National Bank of 
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Butte v. Weidenbeck, 97 F 896, 38 C. C. 
A.T181. 

The purpose of this provision is to pre- 
vent the granting of any rights or im- 
munities to foreign corporations not 
enjoyed by corporations of the same or 
similar kind created under the laws of and 
doing business in Montana, and has no 
application to a case where a foreign 
corporation sues to recover a refund of 
taxes illegally exacted and paid under 
protest. Occidental Life Insurance Co. v. 
Holmes, 107 M 48, 61, 80 P 2d 383. 


Right of Foreign Corporations to Take 
Under Will 

Where a foreign corporation under the 
laws of its creation has the power to take 
a bequest made by a testator resident in 
another state and the testator is not pro- 
hibited by the laws of the state of his 
domicile from making it, the bequest is 
valid. In re Hauge’s Estate, 92 M 36, 
40, 9 P 2d 1065. 


Self-Executing Provision 


This section is self-executing as a pro- 
hibition, but not as an affirmative impo- 
sition upon, or securement to, foreign com- 
panies of the rights or privileges only 
accorded by state laws to domestic com- 
panies. Crisswell v. Montana Central Ry. 
Co., 18 M 167, 173, 44 P 525. 


Art. XV, §13 


Unincorporated Foreign Associations— 
Effect of This Provision on 

Held, that if section 11, article XV, 
of the constitution, providing that foreign 
corporations doing business in the state 
shall have no greater rights or privileges 


-than domestic ones, is applicable to unin- 


corporated insurance associations of the 
character mentioned in this case, the stat- 
utes (sec. 40-1301, et seq., and sec. 93-6401) 
do not offend against it, there being noth- 
ing in the law to prevent the organization 
of like associations by individuals in this 


‘state from conducting an insurance busi- 


ness under the plan pursued by respondent 
association in the instant case. State ex 
rel. v. Porter, 88 M 347, 356 et seq., 294 
P 363. 


References 


Cited or applied in Mutual Benefit Life 
Ins. Co. v. Winne, 20 M 20, 35, 49 P 
446; State v. Aetna Banking & Trust Co., 
34 M 379, 388, 87 P 268; Western Loan 
& Savings Co. v. Smith, 42 M 442, 448, 
113 P 475; Pue v. Northern Pacific Ry. 
Co., 78 M 40, 252 P 313; Clark v. Wil- 
lard, 292 U. 8. 112, 78 L. E. 1160, 54 
SC 615. 

Corporations@639, 645, 646. 

20 C.J.S. Corporations §§ 1809, 1815, 
1817, 1822. 


Sec. 12. No street or other railroad shall be constructed within any city or 
town without the consent of the local authorities having control of the street 
or highway proposed to be occupied by such street or other railroad. 


Operation and Effect 


The granting of a right of way, under 
statutory authority, to street railways or 
other such corporations, and the regulating 
the running and management of them in 
the use of the streets, etc., carries out, on 
the part of the municipality, the plain in- 
tent of this constitutional provision, Kipp 
v. Davis-Daly Copper Co., 41 M 509, 516, 
110° P 237. 

“Town,” when used in the constitution 
is intended to convey the sense only of 
incorporated town, has always the qualify- 
ing word with it. State ex rel. Powers 
v. Dale, 47 M 227, 230, 131 P 670. 


Sec. 13. 


References 


Cited or applied in State ex rel. Palmer 
v. Hickman, 11 M 541, 550, 29 P 92; State 
ex rel. Rocky etc. Tel. Co. v. Mayor of 
Red Lodge, 30 M 338, 343, 76 P 758; 
Massachusetts Loan & Trust Co. v. Ham- 
ilton, 88 F. 588, 590, 32 C. C. A. 46; City 
of Helena v. Helena Light & Ry. Co., 63 
M 108, 117, 207 P 337; Butte Electric 
Ry. Co. v. Brett, 80 M 12, 17, 257 P 478. 


Municipal Corporations¢—680. 
51 C.J. Railroads § 246 et seq.; 60 C.J. 
Street Railroads § 34 et seq. 


The legislative assembly shall pass no law for the benefit of a rail- 


road or other corporation, or any individual or association of individuals, retro- 
spective in its operation, or which imposes on the people of any county or mu- 
nicipal subdivision of the state, a new liability in respect to transactions or con- 
siderations already passed. 


Laws Not Violating This Provision days from the date this act goes into 


The purpose of section 1034 of the civil 
code of 1895, providing that “any foreign 
corporation that has heretofore engaged 
in business, performed acts, or made con- 
tracts in this state, may, within ninety 


effect, comply with the provisions hereof, 
and thereupon all its acts and contracts 
done and made before this act goes into 
effect shall be valid and enforceable, any 
statute of this state heretofore enacted 
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to the contrary notwithstanding,’ being 
merely to make valid and enforceable con- 
tracts made by foreign corporations which 
were voidable because of a failure to file 
certain statements and certificates by law 
required, and not referring to or making 
valid contracts of such corporations which 
are void for other reasons, the same is not 
in conflict with the above constitutional 
provision. The section of the code in ques- 
tion is a curative statute and not retro- 
spective in its operation, as it does not 
interfere with any vested right or impair 
the obligation of any contract. Mutual 
Benefit Life Ins. Co. v. Winne, 20 M 20, 
37, 49 P 446. 

Chapter 132, laws of 1913 (91-518), pro- 
viding for the recovery of escheated prop- 
erty, is not retrospective within the mean- 
ing of that term as used in this section. 
In re Pomeroy, 51 M 119, 122, 151 P 3338. 


Chapter 37, laws of 1919 (see. 15-407), 
in relieving directors of a corporation of 
the penalty imposed by section 3837, re- 
vised codes of 1907, held not objectionable 
as in contravention of section 13, article 
XV, of the constitution, prohibiting the 
passing of laws for the benefit of a corpo- 
ration or an individual, retrospective in 
its operation, or violative of section 12-201, 
in providing that. no law is retroactive un- 
less expressly so declared. Continental Oil 
Co. v. Montana C. Co., 63 M 223, 231, 207 
Pails. 


A legislative act which extends an option 
to the people of a municipal subdivision 
of the state under which by a vote of the 
taxpayers they may decide for or against 
assuming a liability in respect to a past 
transaction does not offend against sec- 
tion 13, article XV, of the constitution, 
prohibiting the assembly from passing any 
law for the benefit of a corporation or 
individuals imposing upon them a new lia- 
bility for a past transaction. Stanley v. 
Jeffries, 86 M 114, 133, 284 P 134. 


Id. Under the preceding rule, held, that 
chapter 24, laws of 1929 (11-2269 et seq.), 
providing that its provisions authorizing 
the creation of a revolving fund for the 
prompt payment of special improvement 
bonds and warrants, shall not apply to dis- 
tricts theretofore created unless the tax- 
payers shall authorize such course at an 
election, does not violate the prohibition 
embodied in section 13, article XV, of the 
constitution. 


The statutes (sees. 4024, R.C.M. 1921, 
since repealed, and 89-1715) curing defects 
in the creation of irrigation districts, held 
not open to constitutional objections based 
on the provisions of section 13, article XV, 
section 27, article III, section 23, article 
V, and section 1, article VIII, of the state 
constitution, or the fourteenth amendment 
to the constitution of the United States. 
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State v. Board of County Commrs., 86 M 
595, 607, 285 P 932. 

Held, under this case, and in view of 
the fact that the statutory proceedings 
for a sale of property for delinquent taxes 
are primarily designed as a means for col- 
lecting the tax against it, chapter 85, laws 
of 1927 (84-4158; 84-4161), requiring a de- 
posit of taxes, etc., preliminary to action 
to set aside a tax deed, may not be held 
invalid under section 13, article XV, of the 
constitution, as destructive of vested 
rights, in that it imposes obligations with 
respect to a past transaction which were 
not required at the time the property was 
sold for taxes. State ex rel. Souders v. 
District Court, 92 M 272, 282, 12 P 2d 852. 

Chapter 88, laws of 1935 (omitted), au- 
thorizing remission of interest and penal- 
ties held not violative of this constitution- 
al provision. State ex rel. Sparling v. Hits- 
man, 99 M 521, 533, 44 P 2d 747. 

Held, chapter 61, laws of 1935 (omitted), 
providing for extension of leases of state 
grazing lands for additional period of 
three years at option of lessees is not 
retrospective in the sense prohibited by 
this section, and if creating new liability 
on passed transaction, this section protects 
only a county or municipal subdivision of 
state and not state itself. Leuthold v. 
Brandjord, 100 M 96, 108, 47 P 2d 41. 

Ch. 199, L. 1939 (41-1131 and 41-1132), 
authorizing county commissioners to pro- 
vide for the payment of floating indebted- 
ness by levying of special taxes or the 
issuance of funding bonds to pay such in- 
debtedness when the same exceeds a cer- 
tain amount, held not in violation of this 
provision of the constitution as imposing 
on the people of the city a new liability in 
respect to transactions already passed. 
State ex rel. Siegfriedt v. Carbon County, 
108 M 510, 513, 92 P 2d 301. 


Laws Violating This Provision 


As applied to municipalities having con- 
tracts with private persons for water sup- 
ply at the time of the enactment of the 
statute, subdivision 64 of section 4800 of 
the political code of 1895 (5639 R.C.M. 
1935, omitted), providing that no munici- 
pality having a water supply furnished by 
private persons shall erect any water 
plant to be operated by itself, but if it 
desires to acquire such a plant, shall pur- 
chase or condemn such supply, is in viola- 
tion of this section. Helena C. W. Co. v. 
Steele, 20 M 1, 11, 49 P 382. 


“Retrospective in Operation” 

A statute which provides for the pay- 
ment of advances to a school district for 
the erection of school buildings in reli- 
ance upon a bond issue declared invalid 
by the subsequent issue of bonds, is not 
retrospective in operation under this sec- 
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tion. State ex rel. Northwestern etec..v. 
Dickerman, 16 M 278, 40 P 698. 


The Inhibition of This Provision Not 
Applicable to the State Itself 


While the state is forbidden by this 


section to impose upon its municipal sub- 


divisions a liability in respect to a trans- 
action or consideration already passed, it 
may impose such a liability upon itself. 
In re Pomeroy, 51 M 119, 125, 151 P 333. 


References 


Cited or applied in Helena C. W. Co. 
v. Steele, 20 M 1, 11, 49 P 382; State 
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ex rel. Rankin v. District Court, 70 M 
322, 332, 225 P 804; Durocher v. Myers, 
84 M 225, 230, 274 P 1062; State ex rel. 
City of Billings v. Osten, 91 M 76, 82, 5 
P 2d 562; Mills v. State Board of Equali- 
zation et al., 97 M 13, 21, 33 P 2d 563; 
Cascade County v. Weaver et al., 108 M 1, 
10, 90 P 2d 164; Kerruish v. Industrial 
Accident Board, 112 M 556, 562, 118 P 2d 
1049., 


Constitutional Law¢186-190. 
16 C.J.S. Constitutional Law §§ 414, 415, 
416, 417, 420. 


Sec. 14. Any association or corporation, or the lessees or managers thereof, 


organized for the purpose, or any individual, shall have the right to construct or 
maintain lines of telegraph or telephone within this state, and connect the same 
with other lines; and the legislative assembly shall by general law of uniform 
operation provide reasonable regulations to give full effect to this section. No 
telegraph or telephone company shall consolidate with, or hold a controlling in- 
terest in, the stock or bonds of any other telegraph or telephone company owning 
or having control of a competing line, or acquire by purchase or otherwise, any 


other competing line of telegraph or telephone. 


Delegation of Powers Herein to Cities 
or Towns Valid 


While the authority to regulate the tele- 
graph and telephone business is vested 
in the legislature by this section, this can- 
not be so construed as to prevent any part 
of the same from being delegated to, or 
conferred upon, cities and towns, which 
may likewise, acting through their respec- 
tive councils, prescribe reasonable regula- 
tions upon the subject. A city ordinance 
requiring wires used for the transmission 
of electricity for telegraph and telephone 
purposes, among others, to be placed un- 
derground in the congested business dis- 
trict, and providing punishment for 
disobedience, was therefore a valid ex- 
ercise of the police power of the city, and 
did not encroach upon the legislative right 
of regulation. City of Butte v. Montana 
Independent Tel. Co., 50 M 574, 577, 148 
P 384, 


Operation and Effect 


Where a city council refuses to designate 
the location of poles for a telephone line, 
and requires the wires to be laid in con- 
duits four feet under the streets, the proper 
remedy is by mandamus to compel the 
council to designate the location of the 
poles. A general law relating to telephone 
corporations is not modified by the statutes 
concerning the government of cities. State 
ex rel. Rocky ete. Tel. Co. v.. Mayor, of 
Red Lodge, 30 M 338, 340, 76 P 758. See, 
also, State ex rel. Rocky etc. Tel. Co. v. 
Mayor ete. of City of Red Lodge, 33 M 
345, 347, 83 P 642. 


Chapter IV of the session laws of 1905, 
p. 122, authorizing any person or corpora- 
tion desirous of engaging in the telegraph, 


telephone, electric light or power business, 


to construct the necessary poles and ap- 
pliances along and upon any of the public 
highways, but adding that “the provisions 
of this act shall not apply to public roads 
and highways within the limits of incorpo- 


_ rated cities or towns,” is, as to this pro- 


viso, invalid, in that by its insertion the 
carrying on of such business would prac- 
tically be confined to country districts, con- 
trary to the purpose of the constitutional 
grant with respect to this subject. State 
ex rel. Crumb v. City of Helena, 34 M 67, 
71, 85 P 744. 


Provision Is Not Self-Executing 


This section is not self-executing. Leg- 
islation must be had to make the right 
granted effective. If the legislature failed 
or refused to enact any measure on the 
subject at all, then the right granted 
would simply lie dormant, for it must be 
conceded that there is not any power 
which can coerce the legislature into en- 
acting a particular law. In the absence of 
legislation making the grant effective, it is 
of no use whatever. In the absence of leg- 
islation, it would be an unlawful obstruc- 
tion of any public highway to place poles, 
posts, or other fixtures for use of a tele- 
phone or telegraph line in it. The consti- 
tution commands the legislature to enact 
a law upon the subject; but, if the legis- 
lature refuses to do so, there is not any 
way to enforce the command. If, however, 
the legislature does act, the law which it 
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enacts must be a general one of uniform 
operation, providing reasonable regulations 
which will give full effect to the grant 
contained in the section. State ex rel. 
Crumb v. City of Helena, 34 M 67, 71, 85 
P 744. 


Purpose 

The above section was incorporated in 
the constitution because the telephone and 
the telegraph were considered of so much 
importance to the people as a means of 
communication. Hershfield v. Rocky Mt. 
Bell Tel. Co., 12 M 102, 116, 29 P 883. 
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References 


Cited or applied in MacGinnis v. Bos- 
ton & M. C. C. & 8S. M. Co., 29 M 428, 
453, 75 P 89; State ex rel. Rocky etc. Tel. 
Co. v. Mayor of Red Lodge, 30 M 338, 
340, 76 P 758. 


a 

Telegraphs and Telephones@>1 et seq., 
22, 26. 

62 C.J. Telegraphs and Telephones § 11 
et seq. 


Sec. 15. If any railroad, telegraph, telephone, express or other corporation 


or company organized under any of the laws of this state, shall consolidate, by 
sale or otherwise, with any railroad, telegraph, telephone, express, or other corpo- 
ration, organized under any of the laws of any other state or territory of the 
United States, the same shall not thereby become a foreign corporation, but the 
courts of this state shall retain jurisdiction over that part of the corporate prop- 
erty within the limits of the state, in all matters that may arise as if said con- 
solidation had not taken place. 
Operation and Effect 


This section does not prohibit consolli- 
dations. Its prohibition extends only to 
any device by which an attempt is made 
to deprive the state courts of jurisdiction. 
MacGinnis v. Boston & M. ©. C. & S. M. 
Co., 29 M 428, 461, 75 P 89. 


Carriers€-17; Corporations€=586, 632; 
Railroads¢€30; Telegraphs and Telephones 
C22. 

13 CJS. Carriers §15; 62 CJ. Tele- 
graphs and Telephones § 24. 


Sec. 16. It shall be unlawful for any person, company or corporation to 
require of its servants or employees, as a condition of their employment or other- 
wise, any contract or agreement whereby such persons, company or corporation, 
shall be released or discharged from liability or responsibility on account of per- 
sonal injuries received by such servants or employees while in the service of such 
person, company or corporation, by reason of negligence of such person, company 
or corporation, or the agents or employees thereof; and such contracts shall be 
absolutely null and void. 


Operation and Effect 

The defense of assumption of risk, 
which has for its basis the common-law 
principle expressed by the maxim, “Vo- 
lenti non fit injuria,” and does not rest 
in contract between the master and serv- 
ant, is not abrogated by this section of 
the constitution and code provisions pro- 
viding that a contract releasing an em- 
ployer from liability for his negligence is 
void. Osterholm v. Boston etc. Min. Co., 
40 M 508, 523, 107 P 499. 

Held, that section 16, article XV, of the 
constitution, making it unlawful for an 
employer to require his employee, as a 
condition of his employment, to execute an 
agreement releasing the employer from lia- 
bility on account of personal injuries sus- 


Sec. 17. The legislative assembly 


tained by the employee while in the serv- 
ice of the employer, has reference only to 
agreements covering injuries thereafter 
likely to occur and does not prohibit such 
a contract for injuries received by the em- 
ployee prior to its making or his applica- 
tion for re-employment. Carlson v. North- 
a6 Pac. Ry. Co., 82 M 559, 567, 268 P 


References 


Cited or applied in Schmidt v. Montana 
Cent. Ry. Co., 15 M 106, 38 P 226; Criss- 
well v. Montana Central Ry. Co., 18 M 
167, 171, 44 P 525. 


Master and Servant€=3(1). 
39 C.J. Master and Servant § 436. 


shall not pass any law permitting the 


leasing or alienation of any franchise so as to release or relieve the franchise or 
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property held thereunder from any of the liabilities of the lessor or grantor, or 
lessee or grantee, contracted or incurred in the operation, use or enjoyment of 
such franchise, or any of its privileges. 
Operation and Effect 
The execution of a mortgage by a strect-. 


erate to prevent the payment of a judg- 
ment for injuries subsequently recovered. 


railway corporation in due course of busi- 
ness, While the company was solvent, did 
not constitute a violation of this section, 
though such mortgage on the subsequent 
insolvency of the corporation might op- 


Central Trust Co. v. Warren, 121 F, 323, 
326, 58 C. C. A. 289. 


Franchises¢—7-10. 
37 C.J.S. Franchises § 25. 


Sec. 18. The term “corporation,” as used in this article, shall be held and 
construed to include all associations and joint stock companies, having or exer- 
cising any of the powers or privileges of corporations not possessed by individuals 
or partnerships; and all corporations shall have the right to sue, and shall be sub- 
ject to be sued in all courts in like cases as natural persons, subject to such regula- 


tions and conditions as may be prescribed by law. 


Sommon-law Trusts 


Held, as against the contention that 
common-law trusts fall within the pro- 
visions of this section, therefore subject to 
all the statutory provisions relating to 
the organization of corporations, and not 
complying cannot hold property, that the 
constitutional definition of the term ‘“‘cor- 
poration” does not extend to every statu- 
tory provision relative to corporations, in 
the absence of statutes so providing. 
Hodgkiss v. Northland Petroleum Con- 
solidated, 104 M 328, 338, 57 P 2d 811. 


Sec. 19. 
may be prescribed by law. 
Corporations©>176. 


Sec. 20. 


References 

State v. District Court et al., 75 M 567, 
579, 244 P 489; Pue v. Northern Pacific 
Ry. Co., 78 M 40, 43, 252 P 313. 


Associations © 20; Corporations ¢= 1-3, 
499; Joint Stock Companies and Business 
Trusts@-19. 

18 C.J.S. Corporations §§ 1, 4, 15-22, 124; 
19 C.J.S. Corporations §§ 933, 934, 1287; 
48 C.J.S. Joint Stock Companies and Busi- 
ness Trusts §§ 39-44. 


Dues from private corporations shall be secured by such means as 


12 C.J.S. Business Trusts §§ 34, 35; 19 
C.J.S. Corporations § 488. 


No incorporation, stock company, person or association of persons 


in the state of Montana, shall directly, or indirectly, combine or form what is 
known as a trust, or make any contract with any person, or persons, corporation, 
or stock company, foreign or domestic, through their stockholders, trustees, or in 
any manner whatever, for the purpose of fixing the price, or regulating the pro- 
duction of any article of commerce, or of the product of the soil, for consumption 
by the people. The legislative assembly shall pass laws for the enforcement thereof 
by adequate penalties to the extent, if necessary for that purpose, of the forfeiture 
of their property and franchises, or in case of foreign corporations, prohibiting 


them from carrying on business in the state. 


Operation and Effect 


In order to subject offenders to the 
severe penalties which the legislature 
might impose in enacting laws in pursu- 
ance of this section, there must be shown 
a specific intent to do the prohibited act, 
or that the association or combination ne- 
cessarily tends to accomplish the same re- 
sult. MacGinnis v. Boston & M. C. C. & 
S. M. Co., 29 M 428, 454, 75 P 89. 

Id. In eases involving the above pro- 
vision, the nature of the arrangement or 
combination is a question of fact, to be 


determined by the court from the evidence 
before it, or from the vice inherent in the 
contract of combination itself. 


Section 321 of the penal code of 1895, 
prohibiting the formation of combinations 
or trusts for the purpose of fixing the 
price or regulating the production of ar- 
ticles of commerce, and section 325 of the 
same code, to the effect that such prohi- 
bition shall not apply to persons engaged 
in agriculture and horticulture, are de- 
pendent upon each other and void. These 
provisions are the result of an effort to 
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earry out the above mandate of the con- 
stitution. State v. Cudahy Packing Co., 
33 M 179, 183, 82 P 833. | 

Held, that the public utilities act em- 
powering the commission thereby created, 
among other things, to fix not only maxi- 
mum but also minimum or precise rates, 
does not prevent competition or offend 
against the provisions of section 20, article 
XV, of the constitution, prohibiting every 
form of combination or contract for the 
purpose of fixing the price of any article 
of commerce’ for consumption by the 
people, the purpose of the act being to de- 
termine a price which shall be just and 
reasonable to all concerned, while the 
purpose of the.constitutional. provision is 
to prohibit combinations or contracts hav- 
ing for their object a taking advantage of 
the public in an unlawful way. Great 
Northern U. Co. v. Publie Ser. Com., 88 M 
180, 219 et seq., 293 P 294. 

Plaintiffs in an action seeking the for- 
feiture of an oil and gas lease, on the 
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ground, among others, that the lessee failed 
to fulfill the provision of the lease making 
it its duty to market the gas found, could 
properly urge that a contract entered into 
by the lessee with a natural gas company 
under which the former bound itself not 
to sell gas to others within a certain mar- 
ket, was invalid as creating a monopoly 
contrary to the provisions of this consti- 
tutional section, and sections 7559 and 
10901, R. C. M., 1921 (13-807 and 94-1104). 
Stranahan v. Independent Nat. Gas Co., 
98 M 597, 609,.41.P 2d 39. 


Statutes Not Violating This Provision 

Sec. 82-2004 does not violate this pro- 
vision of the constitution. State ex rel. 
Helena Allied Printing Council v. Mitchell, 
105 M 326, 338, 74 P 2d 417. 


Monopolies¢=8 et seq. 
41 C.J. Monopolies § 80 et seq. 


ARTICLE XVI 


COUNTIES—-MUNICIPAL CORPORATIONS AND OFFICES 


Section 1. 


The several counties of the territory of Montana, as they shall 


exist at the time of the admission of the state into:the Union, are hereby declared 
to be the counties of the state until otherwise established or changed by law. 


Operation and Effect 


This article of the constitution deals 
with municipal corporations, but has spe- 
cial reference to counties. It does not 
refer to cities or towns, nor does it con- 
tain any provisions applicable to them, 
except that by implication, under section 
6 thereof, the legislature is empowered, 
within the restriction therein stated as to 
the length of the term, to provide for the 
election or appointment of such officers 
to administer the government of cities and 
towns as circumstances may require. State 
ex rel. City of Butte v. Weston, 29 M 
125, 128, 74 P 415. 

Act Mont. 1913, e. 60, excluding from 
Gallatin county land included in Yellow- 
stone park by act March 1, 1872, Nos. 1, 
2 (16USCA Nos. 21, 22), without includ- 
ing it in other counties, boundaries of 


which were likewise redefined thereby, held 
invalid so far as contravening const. Mont. 
art. 16, Nos. 1, 3, ‘which authorize leg- 
islature only to settle disputes concerning, 
or to change, common county boundaries, 
not to destroy them by excluding lands 
along them from both counties. Yellow- 
stone Park Transp. Co. v. Gallatin County, 
27 F 2d 410. 


References 


Cited or applied in State ex rel. Sackett 

v. Thomas, 25 M 226, 240, 64 P 503. 
gp eeu 

Counties©=3. 

20 C.J.S. Counties § 6. 

14 Am. Jur. 183 et seq., Counties. 

Right of political division to challenge 
acts or proceedings by which its boun- 
daries or limits are affected. 86. ALR 1367. 


Sec. 2. The. legislative assembly shall have no power to remove the county 


seat of any county, but the same shall be provided for by general law; and no 
county seat shall be removed unless a majority of the qualified electors of the 
county, at a general election on a proposition to remove the county seat, shall vote 
therefor; but no such proposition shall be submitted oftener than once in four 
years. 

Operation.and Effect 

The provision of this section, denying 
power to the legislature to remove a county 
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seat, in so far as it relates to the vote 
required, is.a prohibition and is self- 
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executing. State ex rel. Stringfellow v. 
Board of Commrs., 42 M 62, 75, 111 P 144. 

Conceding that the selection or removal 
of a county seat is a political function, the 
constitution, as well as the legislation upon 
the subject, confides that function, not 
to judges of election or the canvassers of 


the returns, but to a certain proportion of 


the qualified electors of the county af- 
Sec. 3. 


Art. XVI, §4 


fected. Poe v. Sheridan County, 52 M 
279, 288, 157 P 185. 
Counties€25-37. 
20 C.J.S. Counties §§ 55-57. 
14 Am. Jur. 194, Counties, §§ 16-21. 
Validity of contract intended or tend- 


-ing to influence location of county seat 


or ~ public building. 13 ALR 734. 


In all cases of the establishment of a new county it shall be held to 


pay its ratable proportion of all then existing abilities of the county or counties 
from which it is formed, less the ratable proportion of the value of the county 
buildings and property of the county or counties from which it is formed; pro- 
vided, that nothing in this section shall prevent the re- asd" Raat of county lines 


between existing counties. 
Operation and Effect 


A new county is liable to the counties 
from which its territory was taken for 
interest upon its ratable proportion of 
the debt of each county until warrants 
were isued in payment therefor. Holliday 
v. Sweet Grass County, 19 M 364, 48 P 
553. 

The constitution recognizes the power 
of the legislature to create new counties, 
to change those already established, and 
to alter. their boundaries. State ex rel. 
Sackett v. Thomas, 25 M 226, 240, 64 P 
508; State’ ex rel. Geiger v. Long, 43 M 
401,409, 117 P 104. 

Act Mont. 1913, ¢. 60, excluding from 
Gallatin county land included in Yellow- 
stone park by act March 1, 1872, Nos. 1, 
2 (16, USCA, Nos. 21, 22), without in- 
cluding it. in other counties, boundaries of 
which were likewise redefined thereby, 
held invalid so far as contravening const. 
Mont. art. 16, Nos. 1, 3, which authorize 
legislature only to settle disputes concern- 
ing, or to change common county bound- 
aries, not to destroy them by excluding 
lands along them from both counties. 


Yellowstone Park Transp. Co. v. Gallatin - 


County, 27 F 2d 410. 


Property of the County 


“Property of the county,” within the 
meaning of section 3, article XVI, consti- 


tution, under which, when a new county is 
created, the net indebtedness of the old 
county, its ratable proportion of which the 
new one must pay, is to be determined by 
deducting from its total indebtedness tke 
value of all property of the old county, 
held to mean such property as a county 
holds and can sell. State v. Poland et al., 
61 M 600, 602, 604, 203 P 352. 

Since a completed and used bridge be- 
longs to the state and therefore is not 
“property of the county” within the 
meaning of section 3, article XVI, con- 
stitution, prescribing the method by which, 
in the creation of a new county out of an 
old one, the proportion of the net indebted- 
ness of the old county chargeable to 
the new one shall be ascertained, the legis- 
lature was without power to authorize the 
commissioners appointed to adjust the in- 
debtedness between a new and an old 
county (as it did by the enactment of sec- 
tion 7, chapter 139, laws of 1915) (since 
repealed), to take into consideration steel 
bridges constructed and in use for a period 
of less than ten years, in determining the 
value of county property. State ex rel. 
Missoula Co. v. Brown et al., 73 M 371, 374 
et seq., 236 P 548. 

Counties©—16. 

20 C.J.8. Counties §§ 35, 36, 38. 


Sec. 4. In each county there shall be elected three county commissioners, 


whose term'of office shall be six years; provided that each county in the state 
of Montana shall be divided into three commissioner districts, to be designated 
as commissioner districts, numbers one, two and three, respectively. 


The board of county commissioners shall in every county in the state of Mon- 
tana, at their regular session, on the first Monday in May, 1929, or as soon there- 
after as convenient or possible, not exceeding sixty days thereafter, meet and by 
and under the direction of the district court judge or judges of said county, 
divide their respective counties into three commissioner districts as compact and 
equal in population and area as possible, and number them respectively, one, two 
and three, and when such division has been made, there-shall be filed in the office 
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of the county clerk and recorder of such county, a certificate designating the 
metes and bounds of the boundary lines and limits of each of said commissioners 
districts, which certificate shall be signed by said judge or judges; provided, also 
that at the first regular session of any newly organized and created county, the 
said board of county commissioners, by and under the direction of the district 
court judge or judges of said county, shall divide such new county into com- 
missioner districts as herein provided. 

Upon such division, the board of county commissioners shall assign its mem- 
bers to such districts in the following manner; each member of the said board 
then in service shall be assigned to the district in which he is residing or the 
nearest thereto; the senior member of the board in service to be assigned to the 
commissioner district No. 1, the next member in seniority to be assigned to com- 
missioner district No. 2, and the junior member of the board to be assigned to 
commissioner district No. 3; provided, that at the first general election of any 
newly created and organized county, the commissioner for district No. 1, shall be 
elected for two years, for No. 2, for four years, and for No. 3, for six years, and 
biennially thereafter there shall be one commissioner elected to take place of the 
retiring commissioner, who shall hold his office for six years. 

That the board of county commissioners by and under the direction of the 
district court judge or judges of said county, for the purpose of equalizing in 
population and area such commissioner districts, may change the boundaries of 
any or all of the commissioner districts in their respective county, by filing in the 
office of the county clerk and recorder of such county, a certificate signed by said 
judge or judges designating by metes and bounds the boundary lines of each of 
said commissioner districts as changed, and such change in any or all the districts 
in such county, shall become effective from and after filing of such certificate ; 
provided, however, that the boundaries of no commissioner district shall at any 
time be changed in such a manner as to affect the term of office of any county 
commissioner who has been elected, and whose term of office has not expired; and 
provided, further, that no change in the boundaries of any commissioner district 
shall be made within six months next preceding a general election. 

At the general election to be held in 1930, and thereafter at each general 
election, the member or members of the board to be elected, shall be selected from 
the residents and electors of the district or districts in which the vacancy occurs, 
but the election of such member or members of the board shall be submitted +o 
the entire electorate of the county, provided, however, that no one shall be elected 
as a member of said board, who has not resided in said district for at least two 
years next preceding the time when he shall become a candidate for said office. 

When a vacancy occurs in the board of county commissioners the judge or 
judges of the judicial district in which the vacancy occurs, shall appoint someone 
residing in such commissioner district where the vacancy occurs, to fill the office 
until the next general election when a commissioner shall be elected to fill the 
unexpired term. 

NOTE.—Section 4 of article XVI, is 
given as amended by act approved March 


7, 1927 (chapter 72, laws of 1927); 
adopted at the general election of No- 


Constitutionality 

This amendment does not violate sec- 
tion 31, article V, or section 9, article 
XIX, of the constitution. State ex rel. 


vember 6, 1928; effective under governor’s 
proclamation December 8, 1928. The orig- 


inal constitutional provision was before 


amended. See seventh session, page 208, as 
later approved by the people. 


Teague v. Board of Commrs., 34 M 426, 
430, 87 P 450. 


Operation and Effect 
In an act creating a new county, the 
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legislative assembly may provisionally ap- 
point the officers thereof, including the 
county commissioners, who are entitled to 
serve for the full constitutional term, 
which begins at the first general election 
succeeding the creation of the county, and 
is not computed quadrennially from the 
adoption of the constitution in 1889. State 
v. Mayhew, 21 M 93, 52 P 981. 

The power to fill a vacancy in the office 
of county commissioner is conferred by 
this section upon the district judge of the 
district in which the vacancy occurs and 
the provisions of the statute enacted in 
pursuance thereof. Although it is vested 
in a judicial officer, it is not a prerequisite 
to its exercise that it be invoked by an 
application in the form of a complaint or 
petition, nor is the validity of its exercise 
in a given case made dependent in any 
measure upon facts judicially ascertained 
to exist. The appointing officer pronounces 
no decree, nor does he adjudicate any right. 
His action is the result of an opinion based 
upon personal knowledge of the existence 
of the vacancy, or information derived 
from any source which he deems reliable. 
State ex rel. Dowen v. District Court, 50 
M 249, 251, 146 P 467. 

Held, that while the people in amending 
section 4, article XVI, of the constitution, 
extending the terms of office of county 
commissioners to six years and providing 
that beginning with 1906 one commissioner 
should be elected at each general election 
for six years, thus always maintaining a 
board two of whom should at all times 
be experienced men, did not declare that 
the plan so established should apply in the 
creation of new counties, it was their clear 
intention that it should apply and be made 
effectual in new counties at as early a 
time as possible. State ex rel. Foot v. 
Rogge et al., 80 M 1, 7 et seq., 257 P 1029. 

Id. Held, that though the legislature 
in the new counties act (sec 16-506) did 
not declare that where all the members 
of the board of county commissioners must 
be elected at the creation of a new county, 
none holding over as members of the 
board of the parent county because of 
their residence in the proposed new county, 
they shall be elected for terms of two, 
four and six years to comport with the 
intention of the people in amending sec- 
tion 4, article XVI, of the constitution, it 
did declare that they should hold office 
until the time provided by general law 
for the election of such officers and not 
until the next general election, and 
thereby intended that when under the 
general law a term should not expire 
with the general election, the commissioner 
elected should hold over such general elec- 
tion. 

Id. The board of county commissioners 
of an old county out of which a new one 


Art. XVI, § 4 


was to be created by resolution called for 
a special election to be held on general 
election day in November, 1924, and de- 
clared that county commissioners should 
be elected for terms of two, four, and six 
years, pursuant to the intent of amended 
section 4, article XVI, of the constitution. 
While in 1926, the call for a primary elec- 
tion included only one county commis- 
sioner, three were placed on the ballot for 
terms of two, four and six years and the 
successful candidates received certificates 
of election. In quo warranto proceedings 
held that the election of the commissioners 
at the special election for two, four and six 
years was valid; that at the election held 
in 1926 only one commissioner was to be 
elected, to-wit, a successor to the one pre- 
viously elected for two years, such suc- 
cessor being elected for a six-year term; 
that the election of the other two was in- 
valid, and that the board as properly con- 
stituted consisted of the two hold-overs 
and the newly elected commissioner. 

“Resided”’ 

The word “reside” as used in this con- 
stitutional provision signifies the place 
where the candidate has actually lived and 
maintained his home and where he was 
personally present; under the rule that 
mere intention to locate at a place does not 
establish residence until one is physically 
there, held, that a candidate for county 
commissioner who indicated his intention 
to locate within the district, but took no 
active step looking to that end until five 
days short of the two-year period prior 
to his election there, was not qualified to 
become a candidate, and his election void. 
Snyder v. Boulware, 109 M 427, 431, 96 P 
2d 913. 

Held, that the term “resided” has the 
same meaning as where used elsewhere in 
the constitution when dealing with the 
right to hold public office, and art. IX, 
secs. 2, 3, 7 and 11 shed some light upon 
this question. A “legal residence” may be 
at a different place from actual residence, 
under our constitution and sec. 23-522. 
Under the facts stated, the court was justi- 
fied in finding the contestee resided in the 
district wherein he was elected, differenti- 
ating the case at bar from one wherein 
the candidate sought to establish a legal 
residence where he had never lived or 
established a home. Wilson v. Hoisington, 
110 M 20, 22, 98 P 2d 369. 


References 

Cited or applied in State ex rel. Cheno- 
weth v. Acton, 31 M 37, 42, 77 P 299; 
Missouri River Power Co. v. Steele, 32 M 
433, 438, 80 P 1093; State ex rel. Quintin 
v. Edwards, 38 M 250, 264, 99 P 940; State 
ex rel. McGowan v. Sedgwick, 46 M 187, 
189, 191, 127 P 94; State ex rel. Rowe v. 
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Kehoe, 49 M 582, 587, 144 P 162; Tax 
Commission Case, 68 M 450, 466, 219 P 817; 
State ex rel. Greene v. Anderson, 113 M 
582, 585, 586, 129 P 2d 874; Application of 
O’Sullivan, 117 M 295, 303, 158 P 2d 306. 


Counties€—38 et seq. 
20 C.J.S. Counties § 74 et seq. 


Sec. 5. There shall be elected in each county the following county officers 
who shall possess the qualifications for suffrage prescribed by section 2 of article 
TX of this constitution and such other qualifications as may be prescribed by law: 


‘One county clerk who shall be clerk of the board of county commissioners and 
ex-officio recorder ; one sheriff ; one treasurer, who shall be collector of the taxes, 
provided, that the county treasurer, shall not be eligible to his office for the 
succeeding term; one county superintendent of schools; one county surveyors one 
assessor; one coroner; one public administrator. Persons elected to the different 
offices named in this section shall hold their respective offices for the term of four 
(4) years, and until their successors are elected and qualified. Vacancies in all 
county, township and precinct offices, except that of county commissioners, shall 
be filled by appointment by the board of county commissioners, and the appointee 
shall hold his office until the next general election ; provided, however, that the 
board of county commissioners of any county may, in its discretion, consolidate 
any two or more of the within named offices and combine the powers and 
the duties of the said offices consolidated; however, the provisions hereof 
shall not be construed as allowing one (1) office incumbent to be entitled to 
the salaries and emoluments of two (2) or more offices; provided, further, that 
in consolidating county offices, the board of county commissioners shall, six (6) 
months prior to the general election held for the purpose of electing the aforesaid 
offices, make and enter an order, combining any two (2) or more of the within 
named offices, and shall cause the said order to be published in a newspaper, pub- 
lished and circulated generally in said county, for a period of six (6) weeks next 
following the date of entry of said order. 


NOTE.—Section 5 is given as amended 
by act approved March 12, 1937 (Ch. 93, 
L. 1937), and adopted at the general elec- 
tion November 8, 1938, effective under 
governor’s proclamation December 2, 1938. 


County Auditor 


The office of county auditor is not ex- 
pressly provided for in the constitution. 
State ex rel. McGinnis v. Dickinson, 26 
M 391, 392, 68 P 468. 


Judicial Officers Not Included Herein 


The offices of clerk of the district court, 
county attorney, and justice of the peace, 
being enumerated in the constitution as 
judicial offices, are to be excluded from 
the enumeration. of the offices referred to 
in this section. It refers only to the offices 
of sheriff, treasurer, county clerk, assessor, 
auditor, superintendent of common schools, 
county surveyor, coroner, and public ad- 
ministrator. State ex rel. Rowe v. Kehoe, 
49 M 582, 586, 144 P 162. 


Laws Violating This Provision 


Section 1171 of the political code of 
1895, providing that in case of a tie vote 


for a county officer, except county commis- 
sioner, the county commissioners shall ap- 
point some eligible person to fill the office, 
as in the case of other vacancies'in such 
office, is invalid as to county superinten- 
dent of schools and other officers named in 
this section. State ex rel. Chenoweth v. 
Acton, 31 M 37, 40, 77 P 299. 


Under this section, declaring that the 
appointees to vacancies in county offices 
shall hold until the next general election, 
section 16-903, which extends the tenure of 
such appointees “until the first Monday 
in January next after a general election,” 
is invalid. State ex rel. Rowe v. Kehoe, 
49°M 582, 589, 144 P 162. 


Terms of County Officers 


This section regulates the terms of all 
county officers. State ex rel. Jones v. 
Foster, 39 M 583, 590, 104 P 860. 


For the county officers mentioned in this 
section who have been elected to their po- 
sitions, it plainly contemplates a fixed 
term of two years, with a contingent occu- 
pancy until their successors are elected and 
qualified. State ex rel. Dunne v. Smith, 53 
M 341, 344, 163 P 784, — 
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Treasurer—Collection of Taxes 


Section 3940 of the political code of 
1895, providing that the county assessor 
must collect the taxes on all personal prop- 
erty, when, in his opinion, such taxes are 
not a lien on real property sufficient to 
secure payment thereof, 
tional and void; the legislature having no 
power to vest any person other than the 
treasurer with power to collect taxes. Mu- 
tual Life Ins. Co. v. Martien, 27 M 437, 
439, 71 P 470. See, also, Missouri River 
Power Co. v. Steele, 32 M 433, 437, 80 P 
1093; City of Butte v.. Bennetts, 51 M 27, 
30, 149 P 92; Pohl v. Chicago, Milwaukee 
& St. Paul Ry. Co., 52 M 572, 577, 160 
-P 515. 

The provisions of section 4867 et seq., 
of the political code of 1895 (84-4723), 
authorizing the collection of city taxes by 
the city treasurer, are not in violation of 
this section, when construed in connection 
with article XII, section 4, of the consti- 
tution. State ex rel. City of Butte v. Wes- 
ton, 29 M 125, 127, 74 P 415. 

Chapter 140, laws of 1927 (since re- 
pealed), making the operator of a mine or 
oil-well jointly liable with the holder of a 
royalty interest for the payment of the 
tax assessed against the royalty and au- 
thorizing the operator to withhold from 
the proceeds of the royalty interest the 
amount of any tax thereon paid by him, 
held not open to the constitutional objec- 
tion that the operator is thus made the 
collector of the tax on the royalty interest, 
contrary to the provision of section 5, 
article XVI, of the constitution, that the 
county treasurer shall be such collector, 
the method of thus collecting the tax by 
the operator at the source of the product 
being permissible as a certain and expedi- 
tious one calculated to prevent the pos- 
sibility of any of it escaping taxation. 
Byrne v. Fulton Oil Co., 85 M 329, 337, 
278 P 514, 


,_ Vacancies 


The language contained in the last sen- 
tence of this section should be read in con- 
nection with the sentence occurring in sec- 
tion 4 of this article, that “a vacancy 
in the board of county commissioners shall 
be filled by appointment by the judge of 
the judicial district in which the vacancy 
occurs.” The meaning expressed is as 
follows: Vacancies in all county, town- 
ship, and precinct offices shall be filled 
by appointment, and the appointee shall 
hold his office until the next general elec- 
tion; vacancies in the office of county 
commissioner shall be filled by appoint- 
ment by the district judge of the district 
in which the vacancy occurs; and vacan- 
cies in all other offices shall be filled by 
appointment by the board of county com- 
missioners. State ex rel. McGowan vy. 


is unconstitu- . 


Art. XVI, §5 


Sedgwick, 46 M 187, 191, 127 P 94; State 
ex rel. Rowe v. Kehoe, 49 M 582, 587, 144 
P 162. 

The vacancies in county offices referred 
to in the last clause of this section, the 
appointees to fill which shall hold until 
the next succeeding general election, are 
those occurring after the fixed term has 
commenced, but before a general election, 
and no appointment holds good beyond the 
next succeeding general election, whether 
the interval between it and the fixed term 
be great or small. State ex rel. Dunne v. 
Smith, 53 M 341, 344, 345, 163 P 784. 

The primary election law applies to all 
situations where it can be made reason- 
ably operative. Where a county treasurer, 
elected in November, 1942 for a four-year 
term ending March 1, 1947, died after he 
had qualified and before commencement of 
the term for which he was elected, the 
appointee of the county commissioners 
under this section would hold until next 
general election on November 7, 1944, and 
procedure under the primary election law, 
sections 23-901 et seq. and this section is 
controlling. A vacancy occurring after the 
primary and prior to the general election 
or at any other inapplicable time author- 
izes nomination under sections 23-801 or 
23-804, section 23-909 then not applying. 
LaBorde v. McGrath, 116 M 283, 286, 149 
P 2d 913. 


Where Amendment By Election Was 
Self-Executing 


Ch. 93, 1. 1937, amending this section of 
the constitution by changing the terms of 
certain county officers from two to four 
years, was a self-executing amendment, 
becoming effective on Nov. 8, 1938, the 
date of the general election, without pro- 
clamation of the governor, regardless of 
its provision that such proclamation 
would make it effective, and the officers 
chosen at the same election were elected 
for four years. State ex rel. O’Connell v. 
Dunean, 108 M 141, 88 P 2d 73. 


References 


Cited or applied in Lloyd v. Silver Bow 
County, 11 M 408, 413, 28 P 453; Meagher 
County Commissioners v. Gardner, 18 M 
110, 44 P 407; State v. Mayhew, 21 M 93, 
52 P 981; State ex rel. Donyes v. Board 
of Commrs. of Granite County, 23 M 250, 
252, 58 P 439; State ex rel. Quintin v. 
Edwards, 38 M 250, 264, 99 P 940; State 
ex rel. Corry v. Cooney et al. 70 M 355, 
364, 225 P 1007; Butte & Superior Min. 
Co. v. McIntyre, 71 M 254, 259, 229 P 
730; Rosebud County v. Smith et al., 92 
M 75, 80, 9 P 2d 1071; State ex rel. 
Kommers v. District Court, 109 M 287, 
291, 96 P 2d 271; State ex rel. Flynn v. 
Ellis, 110 M 43, 48, 98 P 2d 879; State ex 
rel. Palagi v. Regan, 113 M 343, 355, 126 
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P 2d 818; Gullickson v. Mitchell, 113 M 
359, 369, 126 P 2d 1106; State ex rel. 
Greene v. Anderson, 113 M 582, 586, 129 P 
2d 874; Bailey v. Knight, _.. M ___, 168 
P 2d 843. 


Counties©—61-65. 
20 C.J.S. Counties §§ 100, 101, 102, 104, 
106, 107. 


Sec. 6. 


CONSTITUTION OF MONTANA 


43 Am. Jur. 10 et seq., Public Officers, 
§§ 149-246. 

Power to abolish or discontinue office. 
4 ALR 205 and 37 ALR 815. 

Power of legislature to prescribe qualifi- 
cations for or conditions of eligibility to 
constitutional office. 47 ALR 481. 

Power of legislature to extend term of 
public office. 97 ALR 1428. 


The legislative: assembly may provide for the election or appointment 


of such other county, township, precinct and municipal officers as public con- 
venience may require and their terms of office shall be as prescribed by law, 
not in any case to exceed two years, except as in this constitution otherwise pro- 


vided. 
Auditor—Provision Authority for 


If authority be requisite for the crea- 
tion of the office of county auditor, it may 
be found in this section. State ex rel. Mc- 
Ginnis v. Dickinson, 26 M 391, 392, 68 P 
468. 


Drain Commissioner—Provision Author- 
ity for 

In view of the provisions of this section, 
the legislative assembly had the authority, 
as expressed in the drainage district law 
of 1905, authorizing the commissioners of 
each county desiring to avail itself of the 
benefits of the act to appoint a drain com- 
missioner with certain powers, among 
which was his authority to fix assessments 
to be paid by those directly benefited by 
the construction of drains, to be collected 
through the agency of the regular county 
officers, to confer upon said commissioner 
the powers specified in the act, since the 
legislature could, for convenience in carry- 
ing out the object of the statute, create 
new agencies in addition to availing itself 
of existing ones. Billings Sugar Co. v. 
Fish, 40 M 256, 280, 106 P 565. 


“Municipal Corporations” Does Not In- 
clude Counties 

That the framers of the constitution did 
not intend municipal corporations to in- 
clude counties is clear, for the two terms 
are used, as in this section, to distinguish 
different organizations. Hersey v. Neilson, 
47. ME 138277141) 131 <P130) 


“Municipal” Defined 


The word “municipal,” found in this 
section, is used in its restricted sense, 
meaning “city.” State ex rel. Quintin v. 
Edwards, 38 M 250, 269, 99 P 940. 


“Municipal Officers” 

Strictly speaking, a policeman is not a 
“municipal” officer—that is, a “city” 
officer—as that term is used in this sce- 
tion; nor is such officer a mere servant 
or employee of the municipality. State 


ex rel. Quintin v. Edwards, 38 M 250, 267, 
268, 99 P 940. 

It cannot be said that a “patrolman” 
is a local municipal officer, in contra- 
distinction from a “policeman,” and that as 
such he comes within the designation of 
“municipal officers” as used in this sec- 
tion; the words are synonymous. State 
ex rel. Quintin v. Edwards, 40 M 287, 301, 
106 P 695. 

Since a policeman or police officer 
does not fall within the class designated as 
“municipal officers” in this section, the 
legislature did not transcend its power in 
providing that his term of office shall ex- 
tend during good behavior, or until he 
shall become incapacitated by age or dis- 
ease. State ex rel. Wynne v. Quinn, 40 M 
472, 475, 107 P 506. 


“Term” Defined 


The word “term” as used by section 6, 
article XVI, of the constitution, with re- 
ference to the election or appointment of 
municipal officers, and section 59-602, ap- 
plies to the office and not to the person 
holding it. State ex rel. Morgan v. Knight, 
76 M 71, 75, 245 P 267. 


Term of Office 


Under section 6, article XVI, of the 
constitution, the terms of office of munici- 
pal officers must not exceed two years. 
Under section 59-406, every officer must 
continue to discharge his duties, although 
his term has expired, until his successor 
has qualified. Held, that unless the term of 
office of such officers as fixed by statute is 
so plainly at odds with that prescribed by 
the constitutional provision above as to be 
wholly inconsistent with it, the statute 
should be upheld. State ex rel. Sandquist 
v. Rogers, 93 M 355, 362, 18 P 2d 617. 


References 


Cited or applied in State ex rel. Bray 
v. Long, 21 M 26, 33, 52 P 645; Missouri 
River Power Co. v. Steele, 32 M 433, 438, 
80 P 1093; State ex rel. Bailey v. Ed- 
wards, 40 M 313, 317, 106 P 703; State 
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ex rel. Corry v. Cooney et al., 70 M 355, 
362, 225 P 1007. 


20 C.J.S. Counties § 100; 29 C.J.S. Elec- 
tions § 56; 43 C.J. Municipal Corporations 
§ 97414 et seq. 


gms Mey ate 
ea 


Counties€—61; Hlections¢—49; Municipal 
Corporations¢-126; Towns¢=27. 


Sec. 7%. The legislative assembly may, by general or special law, provide 
any plan, kind, manner or form of municipal government for counties, or counties 
and cities and towns, or cities and towns, and whenever deemed necessary or 
advisable, may abolish city or town government and unite, consolidate or merge 
cities and towns and county under one municipal government, and any limitations 
in this constitution notwithstanding, may designate the name, fix and prescribe 
the number, designation, terms, qualifications, method of appointment, election or 
removal of the officers thereof, define their duties and fix penalties for the violation 
thereof, and fix and define boundaries of the territory so governed, and may pro- 
vide for the discontinuance of such form of government when deemed advisable ; 
provided, however, that no form of government permitted in this section shall be 
adopted or discontinued until after it is submitted to the qualified electors in the 


territory affected and by them approved. 


NOTE.—Section 7 of article XVI was 
enacted as chapter 113, laws of 1921; sub- 
mitted and adopted at the general election 
of November 7, 1922, and became a law by 
virtue of governor’s proclamation, Decem- 
ber 14, 1922. 


Operation and Effect 


Chapter 160, laws of 1923 (omitted), 
‘authorizing the consolidation of Silver Bow 
county and the city of Butte into one 
municipal corporation under section 7, 
article XVI, of the constitution, held not 
objectionable as depriving the people of 
that county and city of the power of local 
‘self-government, nor as denying to a 
creditor of either the equal protection of 
‘the laws guaranteed by the fourteenth 
amendment to the federal constitution. 
State ex rel. Corry v. Cooney et al., 70 
M 355, 358 et seq., 225 P 1007. 


Id. Section 7, article XVI, of the con- 
stitution, provides that the legislature may 
“by general or special” law provide for 
the consolidation of county and city gov- 
ernments. After the passage of a general 
law on the subject (chap. 121, laws of 
1923) (11-3401 et seq.), the legislature 
passed a special act authorizing the con- 
solidation of the county of Silver Bow 
and the cities and towns therein located. 
Held, that the contention that the word 
“or” limits the power of the legislature to 
the adoption of either a general or a 
special law, and that having adopted the 
general act it was precluded from passing 
the special one cannot be sustained, but 
that in order to carry out the legislative 
intent the word “or” must be read “and,” 
it being apparent that the legislature in 
framing section 7 for submission to the 
electors did not intend to impose a limita- 
tion upon its power against adopting both 


a general and a special law to carry out 
its provisions. 


Validity of This Provision 

Held, that section 7, article XVI, of the 
state constitution, authorizing the cen- 
solidation of county and city governments, 
is not an attempted revision under section 
8 of article XIX, but is an amendment 
under section 9, thereof. State ex rel. 
Corry v. Cooney et al., 70 M 355, 358 et 
seq., 225 P 1007. 


Id. Amendment to article XVI, of the 
constitution, by adding thereto section 7, 
providing for the consolidation of county 
and city governments, held not open to 
the objection that it violates section 26, 
article V, of that instrument prohibiting 
the legislature from passing a local or 
special act regulating county affairs, crea- 
ting offices or prescribing the powers and 
duties of officers in counties and cities, or 
of section 31 thereof prohibiting the ex- 
tension of terms of public officers or the 
increasing or diminishing of their salaries. 


Id. The fact that counties, cities and 
towns may or may not avail themselves 
of the provisions of section 7, article XVI, 
supra, its provisions being permissive, is 
not a proper objection to its validity. 

Id. The amendment to the constitution 
wrought by the addition of section 7, 
article XVI, is not in contravention of 
secs. 5 and 6, article VI thereof, respecting 
senatorial districts and representatives in 
the legislative assembly to which the coun- 
ty sought to be consolidated with a city 
is entitled, nor of section 13 of article 
VIII, respecting judicial districts. 


Counties€—24; Elections¢6414, 76; Sta- 
tutesG94. 
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20 C.J.S. Counties §52; 43 C.J. Munic- 
ipal Corporations § 15 et seq., 164 et seq., 
288 et seq.; 59 C.J. Statutes § 348 et seq. 


Sec. 8. Any county or counties in existence on the first day of January, 1935, 
under the laws of the state of Montana or which may thereafter be created or es- 
tablished thereunder shall not be abandoned, abolished and/or consolidated either 
in whole or in part or at all with any other county or counties except by a ma- 
jority vote of the duly qualified electors in each county proposed to be abandoned, 
abolished and/or consolidated with any other county or counties expressed at a 
general or special election held under the laws of said state. 


NOTE.—Section 8 was added to Art. 
XVI by act approved March 11, 1935 
(ch. 102, L. 1935), and adopted at the 
general election November 3, 1936, effec- 


14 Am. Jur. 197, Counties, §§ 22 et seq.; 
37 Am. Jur. 661, Municipal Corporations, 
§§ 43 et seq. 


tive under governor’s proclamation De- 
cember 2, 1936. 


Counties€—10 et seq. 
20 C.J.S. Counties §§ 23, 27. 


ARTICLE XVII 
PUBLIC LANDS 


Section 1. All lands of the state that have been, or that may hereafter be 
granted to the state by congress, and all lands acquired by gift or grant or devise, 
from any person or corporation, shall be public lands of the state, and shall be held 
in trust for the people, to be disposed of as hereafter provided, for the respective 
purposes for which they have been or may be granted, donated or devised; and 
none of such land, nor any estate or interest therein, shall ever be disposed of ex- 
cept in pursuance of general laws providing for such disposition, nor unless the- 
full market value of the estate or interest disposed of, to be ascertained in such 
manner as may be provided by law, be paid or safely secured to the state; nor shall 
any lands which the state holds by grant from the United States (in any case in 
which the manner of disposal and minimum price are so prescribed) be disposed 
of, except in the manner and for at least the price prescribed in the grant thereof, 
without the consent of the United States. Said lands shall be classified by the 
board of land commissioners, as follows: First, lands which are valuable only for 
grazing purposes. Second, those which are principally valuable for the timber 
that is on them. Third, agricultural lands. Fourth, lands within the limits of 
any town or city or within three miles of such limits; provided, that any of said 
lands may be re-classified whenever, by reason of increased facilities for irrigation 
or otherwise, they shall be subject to different classification. 


Lands Governed by This Provision 


The provisions of this article relate to 
such lands as the state has acquired or 
may acquire after the same are selected 
under the laws provided for that purpose, 
and are not applicable to lands granted 
to the state under the act of congress, 
approved August 18, 1894. State ex rel. 
Koch vy. Wright, 17 M 565, 42 P 103. 


Laws Not Violating This Provision 


Held that chapter 61, laws of 1935 
(omitted), providing for extension of 
leases of state grazing lands for addi- 
tional period of three years at option of 
lessees “general” not “special” law, since 
act applies to all in class of short-term 


leasers, Leuthold v. Brandjord, 100 M 96, 
106, 47 P 2d 41. 

Provision of chap. 61, 1. 1935 (omitted), 
that certain leases terminating February 
28, 1935 shall at lessee’s option, be ex- 
tended for three additional years, is a 
valid regulation of the land department 
and does not violate this section even 
though a higher rental be offered. Rath- 
bone v. State Board of Land Commis- 
sioners, 100 M 109, 124, 47 P 2d 47. 


Leasing of Land Constitutes Disposal of 
Interest Therein 


An estate for years is an interest in 
land and the alienation of an interest by 
lease for a number of years is a disposal 
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of such interest; hence the prohibition of 
this section of article XVII, constitution, 
that none of the state lands “nor any 
estate or interest therein” shall be dis- 
posed of unless the full market value 


thereof be paid, applies to the leasing of 
Rider v. Cooney et . 


state grazing lands. 
al., 94 M 295, 305 et seq., 23 P 2d 261; 
See also, Leuthold v. Brandjord, 100 M 96, 
104, 47 P 2d 41. 


“Market Value” 


The “market value” of a thing is its 
fair-value as between one desiring to pur- 
chase and another desiring to sell; it and 
the term “value” are often used inter- 
changeably, and as being the equivalent 
of “actual value”; therefore the provision 
of section 1, article XVII, of the constitu- 
tion that state lands shall not be disposed 
of except for their full “market value” 
means their actual value. Rider v. Cooney 
et al., 94 M 295, 305 et seq., 23 P 2d 261. 


_Id.. As against the contention that the 
function is an executive and not a legis- 
lative one, held, that the legislature may 
by regulation and restriction declare the 
policy pursued in determining the market 
value of leases of state lands, and any 
policy which correctly determines such 
value is within the constitutional pro- 
vision. 

The provision of this section against 
leasing state lands at less than “the full 
market value” is met if the board secures 
such value as exists at the time the lease 
is issued, hence that fact that’: after the 
issuance of a lease for the customary five 
year term and before its cancellation, a 
higher rental is offered will not warrant 
cancellation of the lease. Rathbone v. 
State Board of Land Commissioners, 100 
M 109, 122, 47 P 2d 47. 


Operation and Effect 

Neither this provision nor that con- 
tained in section 2 of article XI, deals 
with the subject of the capacity of the 
state to acquire property. Both are limi- 
tations upon the power of disposal by the 
legislature. They also embody an express 
injunction upon the legislature that the 
property with which they deal must be 


devoted exclusively to the purposes for . 


which it has been or may be acquired. In 
re Beck’s Estate, 44 M 561, 576, 121 P 
784, 


Sale or Leasing of Public Lands 


Public lands granted to the state by the 
United States are subject to public sale, 
and it was so intended by congress and 
the framers of the state constitution, for 
the enhancement and enlargement, of in- 
ternal improvements and swelling the com- 
mon school fund. State ex rel. Galen v. 
District Court, 42 M 105, 113, 112 P 706. 


Art. XVII, §1 


State lands are divided into four classes, 
of which elass 4 comprises “lands within 
the limits of any town or city, or within 
three miles of such limits.” While lands 
of the first and third class may be sold 
or leased, the board is commanded to sell 
lands of the fourth class, and nothing is 
said about leasing them. If, however, au- 
thority to lease such lands be held to be 
derived from the enabling act, the utmost 
that can be said is that permission was 
given the state to lease without requiring 
it to do so. State ex rel. Gibson v. Stew- 
art, 50 M 404, 406, 147 P 276. 

The provisions of section 7 of ordinance 
No. 1, with relation to grants of land 
made by the United States to the state; 
of section 1, article XVII, of the consti- 
tution, providing the manner of disposal 
of such land, and of sections 2 and 12, 
article XI, providing that the school fund 
derived from the proceeds of such land 
shall be guaranteed against loss or diver- 


~ sion, are limitations upon the power of 


disposal of school land by the legislature. 
Newton v. Weiler, 87 M 164, 171 et seq., 
286 P 133; Rider v. Cooney et al., 94 M 
295, 305 et seq., 23 P 2d 261. 


Sale Under Wrong Procedure Held Void 


Under the rule that the implied powers 
of the state board of land commissioners 
under sec. 81-103, must not be inconsistent 
with any part of the constitution, held, 
that a sale of a tract of 160 acres of state 
lands lying within three miles of a city 
or town and falling within class four of 
this section, which under the following 
constitutional provision could only be sold 
in alternate lots of not more than five 
acres each, was void. State ex rel. Boor- 
man v. State Board of Land Commis- 
sioners, 109 M 127, 133, 94 P 2d 201. 


Three-Mile Limit for Sale of Lands in 
Towns—How Measured 


The three-mile distance from the limits 
of towns within which school lands cannot 
be sold, under the inhibition of this sec- 
tion, must be measured from the nearest 
point upon the town-site plat. Davis v. 
Stewart, 54 M 429, 437, 171 P 281. 


“Town” Defined 


The word “town,” within the meaning 
of this section, is an aggregation of in- 
habitants and houses used for various 
purposes so close to one another that the 
inhabitants may be said to dwell together, 


upon a regularly platted town site, whether 


incorporated or not. Davis v. Stewart, 54 
M: 429, 433, 171 P 281. 

Id. This’ section must be construed in 
the light of conditions prevailing at the 
time of its enactment in 1889, and after 
observing the language used by the fram- 
ers of the constitution, the subject-matter 
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under consideration, and the object to be 
attained, all of which justify the conclu- 
sion that the framers of the instrument 
did not intend “incorporated” towns when 
they used the word “town” without prefix 
in this section, but that undeniably they 
intended towns as popularly contemplated, 
and had in mind the then existing statutes 
covering the location of “town sites” when 
they used the word “limits.” 


Public Sale Not Required Where Estate 
In, But Not Land Itself, Is Sold 


Where an estate or interest in state 
lands is sold, as distinguished from the 
land itself, there need not be a public 
sale and advertising unless the legislature 
so directs and the legislature has ample 
power under section 1, article XVII, and 


Sec. 2. 
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section 11 of the Enabling Act to deter- 
mine the method by which to ascertain 
the full market value of estate or interest 
sold. Toomey v. State Board of Land 
Commissioners, 106 M 547, 561, 81 P 2d 
407. 


References 


Cited or applied in State ex rel. Lyman 
v. Stewart, 58 M 1, 7, 190 P 129; Toole 
County Irrigation District v. State, 104 
M 420, 431, 67 P 2d 989; State ex rel. 
Washington Phosphate & Silver Co. v. 
State Board of Land Commissioners, 113 
M 298, 301, 124 P 2d 1001. 


Public Lands@-158%4. 
50 C.J. Public Lands § 648. 
42 Am. Jur. 781 et seq., Public Lands. 


The lands of the first of said classes may be sold or leased, under 


such rules and regulations as may be prescribed by law. The lands of the second 
class may be sold, or the timber thereon may be sold, under such rules and regu- 
lations as may be prescribed by law. The agricultural lands may be either sold or 
leased, under such rules and regulations as may be prescribed by law. The lands 
of the fourth class shall be sold in alternate lots of not more than five acres each, 
and not more than one-half of any one tract of such lands shall be sold prior to 


the year one thousand nine hundred and ten (1910). 


Operation and Effect 


Under section 11 of the Enabling Act 
and section 2, article XVII, above, the 
state is authorized to sell or lease its 
lands and to this end may enter into a 
“consolidated lease and operating agree- 
ment” with private owners of other lands 
whereby state school lands and private 
lands are pooled for developing and ex- 
ploiting their oil and gas possibilities. 
Toomey v. State Board of Land Commis- 
sioners, 106 M 547, 560, 81 P 2d 407. 


Sale Under Wrong Procedure Held Void 


Under the rule that the implied powers 
of the state board of land commissioners 
under sec. 81-103, must not be inconsistent 
with any part of the constitution, held, 
that a sale of a tract of 160 acres of state 
lands lying within three miles of a city or 
town and falling within class four of the 
preceding constitutional provision, which 


Sec. 3. 
provided by law. 
Public Lands@158%4. 


under this section could only be sold in 
alternate lots of not more than five acres 
each, was void. State ex rel. Boorman v. 
State Board of Land Commissioners, 109 
M 127, 133, 94 P 2d 201. 


References 


Cited or applied in State ex rel. Koch 
v. Barret, 26 M 62, 65, 66 P 504; State 
ex rel. Gibson v. Stewart, 50 M 404, 405, 
147 P 276; Davis v. Stewart, 54 M 429, 
432, 171 P 429; Toomey v. State Board of 
Land Commissioners, 106 M 547, 560, 81 
P 2d 407; State ex rel. Washington Phos- 
phate & Silver Co. v. State Board of Land 
Commissioners, 113 M 298, 301, 124 P 2d 
1001. 


Public Lands¢—1584. 
50 C.J. Public Lands § 648. 
42 Am. Jur. 781 et seq., Public Lands. 


All other public lands may be disposed of in such manner as may be 


50 C.J. Public Lands § 648. 


ARTICLE XVIII 
LABOR 


Section 1. The legislative assembly may provide for a bureau of agriculture, 
labor and industry, to be located at the capital and be under the control of a 
commissioner appointed by the governor subject to the confirmation of the 
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Art. XVIII, § 4 


senate. The commissioner shall hold his office for four years, and until his 
successor is appointed and qualified ; his compensation shall be as provided by law. 


Operation and Effect 
In answer to the contention that for 


more than forty years the custom has pre- 


vailed in the state that when the term of 
office of an appointed state officer, whose 
appointment required confirmation by the 
senate, expires during the recess of the 
senate, the governor appoints a successor 
who immediately enters upon his duties 
without awaiting confirmation, held that 
both the constitution (this section) and the 
act creating the department of agriculture, 
labor and industry, providing that the 
commissioner of the department shall be 
appointed subject to, or by and with, the 
consent of the senate, and that the officer 
shall hold his office for four years and until 
his successor is appointed and has qualified, 
are controlling over such custom, and that 
the incumbent has a right to hold over 
until his successor had been so confirmed 
and had qualified. State ex rel. Nagle v. 
Stafford et al., 97 M 275, 278 et seq., 34 P 
2d 372. 

Id. Held, that in effect, there is no 
difference between the general provision of 
the constitution (sec. 7, art. VII), that the 
governor shall nominate and “by and with 
the consent of the senate” appoint all con- 


stitutional appointive officers, the provision 
authorizing the creation of the department 
of agriculture, labor and industry (this 
section) declaring that a commissioner 
shall be appointed by the governor “sub- 
ject to the confirmation of the senate,” and 
the provision of the act creating the de- 
partment (sec. 3-101), and that the com- 
missioner shall “be appointed by the gov- 
ernor, by and with the consent of the 
senate”; but that, if there be a difference, 
the constitution must prevail over the 
declaration of the legislature, and, as be- 
tween the two constitutional provisions, 
the special (this section) controls the 
general one (sec. 7, art. VII). 


References 

Cited or applied in Lloyd v. Silver Bow 
County, 11 M 408, 415, 28 P 453; State 
ex rel. Quintin v. Edwards, 38 M 250, 264, 
99 P 940. 


Agriculture¢=2; Master and Servant 
€>10. 

3 C.J.S. Agriculture §6; 39 C.J. Master 
and Servant § 35. 


31 Am. Jur. 819 et seq., Labor. 


Sec. 2. It shall be unlawful for the warden or other officer of any state 
penitentiary or reformatory institution in the state of Montana, or for any state 
officer to let by contract to any person or persons or corporation the labor 
_ of any convict confined within said institutions. 


Convicts€—10. 


Sec. 3. 


Master and Servant@=12. 
39 C.J. Master and Servant § 52. 
> 31 Am. Jur. 1043, Labor, §§ 424 et seq. 


18 O.J.S. Convicts §§ 16, 17, 19, 20, 21, 
23, 25. 


It shall be unlawful to employ children under the age of sixteen 
(16) years of age in underground mines. 


Constitutionality of child labor laws. 12 
ALR 1216. 


Sec. 4. A period of eight hours shall constitute a day’s work in all industries, 


occupations, undertakings and employments, except farming and stock raising ; 
provided, however, that the legislative assembly may by law reduce the number 
of hours constituting a day’s work whenever in its opinion a reduction will better 
promote the general welfare, but it shall have no authority to increase the number 


of hours constituting a day’s work beyond that herein provided. 


NOTE.—Section 4 is given as amended 
by act approved March 14, 1935 (ch. 172, 
L. 1935), and adopted at the general 
election November 3, 1936, effective under 
governor’s proclamation December 2, 1936. 


Underground Travel Time Included 
Within Eight-hour Limitation 


In holding that underground travel by 
iron ore miners to and from the “working 


face” of the mines constitutes work, upon 
the facts of this case as found by both 
courts below, the court cites this constitu- 
tional provision, sec. 41-1107, providing for 
eight hours of work per day in under- 
ground mines, and the Montana Supreme 
Court decision in Butte Miners’ Union No. 
1 v. Anaconda Copper Mining Co., 112 M 
418, 118 P 2d 148, construing this pro- 
vision and sec. 41-1107 supra to include all 
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travel time. (Citing also the Fair Labor 
Standards Act and report of Administrator 
of Wage and Hour Division). Tennessee 
Coal, Iron & Railroad Co. v. Muscoda Lo- 
eal No, 123, 321 U. S. 590, 600,88 L. Ed. 
949, 64 SC 698. 


: .References . 

State v. Safeway Stores, Inc., 106 M 
182, 199, 76 P 2d 81; Butte Miners’ Union 
No. 1 vy. Anaconda Copper Mining Co., 112 


See. 5. 


NOTE.—Sections three (3) and five (5), 
of this article, are given as added by act 
approved March 3, 1903 (ch. 49, L. 1903), 
declared to be in force by proclamation by 
the governor December 8, 1904. 


Reference 


State v. Safeway Stores, Inc., 106 M 182, 
199, 76 P-2d 81. 


CONSTITUTION OF MONTANA 


M 418, 428, 118 P 2d 148; Erie v. Wahl, 
116 M 515, 524, 155 P 2d 201. 


Master and Servant¢=13. 

39 CJ. Master and Servant § 39. 

.22 Am. Jur. 1 et seq., Exemptions; 31 
Am. Jur., Labor, p. 1050, §§ 487 et seq.; 
p- 1066, §§ 471 et seq. 

City’s power to fix hours of labor for 
employees of contractors or subcontractors 
on municipal contracts. 129 ALR 763. 


The legislature by appropriate legislation shall provide for the en- 
forcement of the provisions of this article. 


Master and Servant¢=10. 
_ 89 C.J. Master and Servant § 35. 

_ Constitutionality of child labor laws. 12 
ALR 1216. 


ARTICLE .XIX 
MISCELLANEOUS SUBJECTS AND FUTURE AMENDMENTS 


Section 1. Members of the legislative assembly and all officers, executive, 
ministerial or judicial, shall, before they enter upon the duties of their respective 
offices, take and subscribe the following oath or affirmation, to-wit: “I do solemnly 
swear (or affirm) that I will support, protect and defend the constitution of the 
United States, and the constitution of the state of Montana, and that I will dis- 
charge the duties of my office with fidelity; and that I have not paid, or con- 
tributed, or promised to pay or contribute, either directly or indirectly, any money 
or other valuable thing to procure my nomination or election (or appointment) 
except for necessary and proper expenses expressly authorized by law; that I have 
not knowingly violated any election law.of this state, or procured it to be done 
by others in my behalf; that I will not knowingly receive, directly, or indirectly, 
any money or other valuable thing for the performance or non-performance of any 
act or duty pertaining to my office other than the compensation allowed by law, 
so help me God.” And no other oath, declaration or test shall be required as a 


qualification for any office or trust. 
Operation and Effect 


Before entering upon his duties an alder- 
man must swear that he will not knowingly 
receive, directly or indirectly, any money 
or other valuable thing for the perform- 
ance or non-performance of any act or 
duty pertaining to his office other than 
the compensation allowed by law. State 
ex rel. Ryan v. Board of Aldermen, 45 M 
188, 193, 122 P 569. 

- The provision of this section, requiring 
every public officer within the state to 
take the oath therein prescribed, is self- 
executing. State ex rel. Scollard: v. Board 
of Examiners, 52 M 91, 96, 156 P 124. 

Section 1, of article XIX, of the consti- 
tution, requiring every public officer to 


take the official oath therein prescribed 
is self-executing, mandatory and conclusive 
upon the legislature; but it not being pro- 
hibited from requiring the filing of the 
oath, it could, as it did by section 59-415, 
prescribe that such oath should be filed, 
without thereby rendering the section un- 
constitutional. State ex rel. Wallace v. 
Callow, 78 M 308,'318, 254 P 187. © 

Since, under the constitution, judicial 
officers are required to take an. oath that 
they will defend the federal and state con- 


stitutions, the supreme court, in a case 


where decision of the question of con- 
stitutionality of a statute is decisive of 
the appeal, which question, however, was 
not raised by either party, may properly 
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raise the question on its own motion. In re 
Clark’s Estate, 105 M 401, 410, 74 P 2a 
401. 


References 


State ex rel. Barney v. Hawkins et al., 
79 M 506, 518, 257 P 411; Boepple v. Mo- 
halt, 101 M 417, 449, 54 P 2d 857. 


Art. XIX, §4 


Judges€=5; 
(1), 48. 

48 C.J.S. Judges §19; 59 C.J. States 
§§ 52, 201. 


Officers¢—36; States¢—28 


Sec. 2. The legislative assembly shall have no power to authorize lotteries, or 
gift enterprises for any purpose, and shall pass laws to prohibit the sale of lottery 


or gift enterprise tickets in this state. 
Theatre “Bank Night” Held Lottery 


Where part of theatre admissions was 
used by proprietor, to make up cash fund 
from which prizes were awarded to patrons 
whose numbers were drawn, there was con- 
sideration to the proprietor and the system 
constituted a lottery prohibited by this sec- 
tion. State ex rel. Dussault v. Fox Mis- 
soula Theatre Corporation, 110 M 441, 446, 
101 P 2d 1065. 


Operation and Effect 


Held, that while the first part of this 
section, prohibiting legislative authoriza- 
tion of lotteries or gift enterprises is self- 
executing, the second part, commanding 
the enactment of laws, is not self-execut- 


‘ing, but requires legislative action to make 


it operative. State ex rel. Stafford v. Fox- 
Great Falls Theatre sri 114 M 582, 70, 
132 P 2d 689. : 


Lotteries@>1, 2. 
38 C.J. Lotteries § 31. 
34 Am. Jur. 646 et seq., Lotteries. 


Sec. 3." 


Scheme by which award depends upon 
votes as a lottery. 41 ALR 1484. 

Constitutionality of statutes forbidding 
or regulating dissemination of betting odds 
or other gambling information. 47 ALR 
1135. 

Scheme for advertising or stimulating 
legitimate business as a lottery. 48 ALR 
1115 and 57 ALR 424; 103 ALR 866; 109 
ALR 709; and 113 ALR 1121. 

Constitutionality of statute which affirm- 
atively permits certain forms of betting or 
gambling. 85 ALR 622. 

Coin-operated or slot machines as lot- 
tery. 101 ALR 1126. 

Constitutionality, construction and ap- 
plication of statutes exempting schemes 
for benefit of public, religious, or charit- 
able purposes from statutes or constitu- 
tional provisions against lotteries or gamb- 
ling. 103 ALR 875. 

“Numbers (or number) game” or “policy 
game” as a lottery. 105 ALR 305. 

Punchboard as lottery. 163 ALR 1279. 


The legislative assembly shall enact suitable laws to prevent the 


destruction by fire from any cause of the grasses and forests upon lands of the 
state or upon lands of the public domain the control of which may be conferred 
by congress upon this state, and to otherwise protect the same. 


Fires@>2 ; Woods and Forests¢=5. 


36 CJ.S. Fires § 1. 


'Sec..4. . The legislative assembly shall enact liberal homestead and exemption 


laws. 


Construction of SNPs Enacted Under 
this Provision 


_ The laws enacted under this section must 
receive a liberal construction in favor of 
the debtor. Ferguson v. Speith, 13 M 487, 
496, 34 P1020; Dayton v; Ewart, 28 M 
153, 155, 72 P 420, 

Sections 93-5813 and 93-5814, relating to 
exempt property of debtors, were enacted 
in obedience to the injunction contained in 
this section of the constitution, and must 
be liberally construed. Mennell v. Wells, 
51 M 141, 146, 149 P 954. 

Exemption statutes have a humanitarian 
purpose and their provisions must be lib- 
erally construed. Esterly v. Broadway 
Garage Co, et al., 87 M 64, 71, 285 P 172; 


Oregon Mtg. Co., Ltd., v. Dunbar et al., 
87 M 603, 606, 289 P 559; De Fontenay v. 
Childs, 93 M 480, 485, 19 P 2d 650. 


Exemption—Mode, Amount and Char- 
acter of, Left to Legislature 


The mode of obtaining the exemption, 
and the amount and character of it, are 
left for the legislature to provide. Yerrick 
v. Higgins, 22 M 502, 509, 57 P95. 


References 


McCarthy v. Kelley et al., 63 M 233, 235, 
206. P 782; Wall v. Duggan et al., 76 M 
239, 245, 245 P 953; Siuru v. Sell, 108 M 
438, 443, 91 P 2d 411. 
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Exemptions¢=1, 3; Homesteads€~1, 3. 
35 C.J.S. Exemptions §§1, 3, 11, 26, 
40; 40 C.J.S. Homesteads §§1, 2, 3, 7 
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26 Am. Jur. 1 et seq., Homesteads. 


Sec. 5. No perpetuities shall be allowed, except for charitable purposes. 


Laws Not Violating This Provision 


Contract between the state water con- 
servation board and a water users’ associa- 


constitution, held not to offend against this 
provision. State ex rel. Normile v. Cooney, 
100 M 391, 413, 47 P 2d 637. 


tion and individuals relating to a water 
marketing agreement under sec. 89-115 and 
other pertinent sections of the act, at- 
tacked on ground that it granted a per- 
petuity contrary to this section of the 


Sec. 6. All county officers shall keep their offices at the county seats of their 
respective counties. 
References 


Referred to in State ex rel. Geiger v. 
Long, 43 M 401, 414, 117 P 104. 


Sec. 7. In the disposition of the public lands granted by the United States 
to this state, preference shall always be given to actual settlers thereon, and the 
legislative assembly shall provide by law for carrying this section into effect. 

Public Lands@—15814. 50 C.J. Public Lands § 648. 


Sec. 8. The legislative assembly may at any time, by a vote of two-thirds of © 
the members elected to each house, submit to the electors of the state the question 
whether there shall be a convention to revise, alter, or amend this constitution ; 
and if a majority of those voting on the question shall declare in favor of such 
convention, the legislative assembly shall at its next session provide for the calling 
thereof. The number of members of the convention shall be the same as that of 
the house of representatives, and they shall be elected in the same manner, at the 
same places, and in the same districts. The legislative assembly shall in the act 
calling the convention designate the day, hour and place of its meeting, fix the 
pay of its members and officers, and provide for the payment of the same, together 
with the necessary expenses of the convention. Before proceeding, the members 
shall take an oath to support the constitution of the United States and of the 
state of Montana, and to faithfully discharge their duties as members of the 
convention. The qualifications of members shall be the same as of the members 
of the senate, and vacancies occurring shall be filled in the manner provided for 
filling vacancies in the legislative assembly. Said convention shall meet within 
three months after such election and prepare such revisions, alterations or amend- 
ments to the constitution as may be deemed necessary, which shall be submitted to 
the electors for their ratification or rejection at an election appointed by the con- 
vention for that purpose, not less than two nor more than six months after the 
adjournment thereof; and unless so submitted and approved by a majority of the 


electors voting at the election, no such revision, alteration or amendment shall 
take effect. 


Operation and Effect 


Perpetuities¢1 et seq. 

48 C.J. Perpetuities §1 et seq. 

41 Am. Jur. 47 et seq., Perpetuities and 
Restraints on Alienation. 


{ 
\ 


Counties€—88. 
20 C.J.8. Counties § 139. 


References 
Held, that section 7, article XVI, of the Tax Commission Case, 68 M 450, 219 P 
state constitution, authorizing the consoli- 817. 


dation of county and city governments, is 
not an attempted revision under section 8 
of article XIX, but is an amendment under 
section 9, thereof. State ex rel. Corry v. 
Cooney et al., 70 M 355, 361, 225 P 1007. 


Constitutional Law¢=5-9. 

16 O.J.8. Constitutional Law §§ 7-10. 
11 Am. Jur. 641, Constitutional Law, 
§§ 35 et seq. 
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Sec. 9. Amendments to this constitution may be proposed in either house 
of the legislative assembly, and if the same shall be voted for by two-thirds of 
the members elected to each house, such proposed amendments, together with the 
ayes and nays of each house thereon, shall be entered in full on their respective 
journals; and the secretary of state shall cause the said amendment or amend- 
ments to be published in full in at least one newspaper in each county (if such 
there be) for three months previous to the next general election for members to 
the legislative assembly ; and at said election the said amendment or amendments 
shall be submitted to the qualified electors of the state for their approval or re- 
jection and such as are approved by a majority of those voting thereon shall be- 
come part of the constitution. Should more amendments than one be submitted at 
the same election, they shall be so prepared and distinguished by numbers or other- 
wise that each can be voted upon separately; provided, however, that not more 
than three amendments to this constitution shall be submitted at the same elec- 


tion. 


“Amendment” and “Revision” Distin- 
guished 

Held, that section 7, article XVI, of the 
state constitution, authorizing the consoli- 
dation of county and city governments, is 
not an attempted revision under section 8 
of article XIX, but is an amendment un- 
der section 9 thereof. State ex rel. Corry 
v. Cooney et al., 70 M 355, 361, 225 P 


1007. 


Amendments to be Separate and Each 
Shall be Separately Voted Upon 


The amendment to section 4 of article 
XVI of the constitution, changing the term 
of county commissioners from four years 
to six years, extending the tenure of the 
then incumbents, and giving district judges 
power to fill vacancies on the board, ap- 
proved February 26, 1901, is not violative 
of this section, but must be considered as 
one scheme, with the single purpose of es- 
tablishing and maintaining in existence a 
board, two of whom at all times are ex- 
perienced men. State ex rel. Teague v. 
Board of Commrs., 34 M 426, 430, 87 P 
450. 

The fact that an amendment to the state 
constitution may be separated into two 
or more propositions is not alone decisive 
of its unconstitutionality under the clause 
of this section requiring unity of subject 
in the submission of an amendment; the 
rule being that if, in the light of common 
sense, the propositions have to do with 
different subjects so essentially unrelated 
that their association is artificial, they are 
not one, but if they may be logically 
viewed as parts or aspects of a single plan, 
the above constitutional requirement is met 
in their submission as one amendment. 
State ex rel. Hay v. Alderson, 49 M 387, 
404, 142 P 210. 

Where an amendment to the constitution 
has but one object in view and relates to 
but a single plan or purpose, the fact that 


it may impinge upon or affect various of 
its provisions does not alone render it ob- 
jectionable to section 9 of article XIX, 
providing that where more than one amend- 
ment is submitted to the people at the 
same election they shall be separately voted 
upon. State ex rel. Corry v. Cooney et al., 
70 M 355, 361, 225 P 1007. 


Entering Upon Journal of Each House— 
Essential 


A proposed amendment to the constitu- 
tion, which provided for calling in a dis- 
trict judge when a supreme court judge 
was disqualified, was void for failure to 
enter on the journals of both branches of 
the legislature a full copy of said amend- 
ment, before its submission to the people, 
as required by this section. Durfee v. Har- 
per, 22 M 354, 361, 56 P 582. 


Section 9, article XIX, of the constitu- 
tion provides inter alia that a proposed 
amendment thereto shall be entered in full 
on the journals of both houses. A bill 
proposing an amendment to section 15, 
article XII, creating the state board of - 
equalization, was properly passed by both 
houses, but, while it was entered in full 
on the journal of the house, it was not so 
entered in the senate journal. The bill 
acted upon in both houses was in identi- 
cally the same language, identifying refer- 
ence to it having been made in the senate 
journal, and as passed was published by 
the secretary of state and ratified by the 
people. Held, that the course pursued, 
though not literal compliance with the con- 
stitutional provision, was in substantial 
compliance therewith, the object of the re- 
quirement—certainty as to the proposed 
amendment—having been clearly estab- 
lished by the journals. (Associate Justices 
Cooper and Galen dissenting.) Tax Com- 
mission Case, 68 M 450, 462 et seq., 219 P 
817. 
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Held, that the requirement of this sec- 
tion of the constitution, that “proposed 
amendments (to the constitution), together 
with the ayes and nays of each house there- 
on, shall be entered in full on their respec- 
tive journals,” is mandatory. Tipton v. 
Mitchell, 97 M 420, 421, 35 P 2d 110. 


Length of Terms of Constitutional Offi- 
cers 


Public offices may be created, abolished 
and the terms thereof shortened or length- 
ened by constitutional amendment at any 
time the people choose to express their will 
to that effect in the manner provided by 
this section of the constitution. State ex 
rel. O’Connell v. Duncan, 108 M 141, 144, 
88 P 2d 73. 


Proposal Fails if Question Raised Before 
Election 


Unless the requirements of this section of 
the constitution, prescribing the steps to 
be taken by the legislative assembly in the 
submission of constitutional amendments, 
are followed without substantial deviation 
—nothing important being omitted—the 
proposal must fail if attack thereon be 
made before the election. Tipton v. Mit- 
chell, 97 M 420, 421,35 P 2d 110. 


Publication of Proposed Amendments— 
Mandatory 


The provision of this section, requiring 
that the secretary of state shall publish 
a proposed constitutional amendment for 
three months prior to the next general 
election, is not only mandatory by its ex- 
press terms, but is also mandatory by 
virtue of section 29 of the article III, 
ante, declaring that the provisions of 
this constitution are mandatory and _ pro- 
hibitory, unless by express words they are 
declared to be otherwise, and a non-com- 
pliance with such requirement for publica- 
tion renders the adoption of a proposed 
- amendment nugatory. State ex rel. Woods 
v. Tooker, 15 M 8, 18, 37 P 839. See, also, 
State ex rel. Lloyd v. Rotwitt, 15 M 29, 
38, 37 P 845. 


Publication—Sufficiency of 
The provision of this section, requiring 


CONSTITUTION OF MONTANA 


publication of a proposed constitutional 
amendment in full in at least one news- 
paper in each county for three months pre- 
vious to the next general election, was sat- 
isfied by publication in a weekly, or once 
a week in a daily or semiweekly paper, in 
the absence of a provision indicating the 
number of issues in which the proposed 
amendment must appear, or designating 
the character of the paper as monthly, 
weekly, or daily. State ex rel. Hay v. 
Alderson, 49 M 387, 409, 142 P 210. 


_ Purpose 


This section deals with but one subject 
——amendments to the constitution. In its 
adoption it was not the purpose of the 
people to render their fundamental law 
incapable of change, but, on the contrary, 
to provide a plain, simple, and easily ex- 
ecuted method of amendment. State ex 
zel Hay v. Alderson, 49 M 387, 414, 142 

10. 


Quare—May Omission be Remedied at 
Subsequent Special Session 


Has either house of the legislative as- 
sembly, which at its last regular session 
passed an act calling for the submission 
of a constitutional amendment to a vote of 
the people, the power at a subsequent spe- 
cial session, called. for other purposes, to 
amend its journal to remedy its failure to 
comply with section 9, article XIX, consti- 
tution (this section), requiring that the 
proposed amendment, with the vote there- 
on, be entered in full on its journal? Tip- 
ton v. Mitchell, 97 M 420, 421, 35 P 2d 
110. 


References 


Cited or applied in State ex rel. Evans 
v. Stewart, 53 M 18, 32, 161 P 309; State 
ex rel. Jones v. Erickson, 75 M 429, 435 
et seq., 244 P 287; Standard Oil Co. v. 
State Board of Equalization, 110 M 5, 11, 
99 P 2d 229; State ex rel. Palagi v. 
Regan, 113 M 343, 357, 126 P 2d 818. 


Constitutional Law¢=5-9. 
16 C.J.S. Constitutional Law §§ 7-10. 


ARTICLE XxX 


SCHEDULE 


That no inconvenience may arise by reason of changing from a territorial to 
a state form of government, it is declared as follows: 


Section 1. All laws enacted by the legislative assembly of the territory of 


Montana and in force at the time the state shall be admitted into the Union and 
not inconsistent with this constitution or the constitution or laws of the United 
States of America, shall be and remain in full force as the laws of the state until 
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altered or repealed, or until they expire by their own limitation; provided, that 
whenever in said laws the words oeenatoY, “Montana territory” or “territory of 


Montana” occur, the words “state” 


“state of Montana” shall be appropriately 


substituted and read therefor; and, povided further, that the duties which now by 


law devolve upon probate judges as jury commissioners and in relation to issuing 


marriage licenses and filing and recording marriage certificates, and the duties as 
ex-officio clerks of their own courts, shall until otherwise provided by law, devolve 
upon and be performed by the clerk of district courts, in their respective coun- 
ties; and provided further, that the duties of probate judges now imposed by law 
relative to town sites and to the approval of bonds of other county officers shall, 
until otherwise provided by law, be performed by the district judges in the sev- 


eral counties in their respective districts. 


Operation and Effect 
The obligations of the territory have 


-been assumed by the state, and the con- 


stitution in the most solemn manner pro- 


tects and enforces the rights of individuals, 


associations, and corporations which ex- 
isted at the time the state was admitted 
into the union. This historic event oper- 


-ated as a repeal or amendment of “all laws 


enacted by the legislative assembly of the 
territory of Montana and in force,” which 
were inconsistent with the constitution of 
the state. State ex rel. Journal Pub. Co. 
v. Kenney, 9 M 389, 395, 24 P 96. 

Sections 324 and 325 of the probate prac- 
tice act of 1887, providing for appeals di- 
rectly to the supreme court, enacted prior 
to the adoption of the constitution, were 


in conflict with section 1869 of the revised 


statutes of the United States, defining the 


appellate jurisdiction of the supreme court 


t 


of the territory, and limiting it to appeals 
in all eases from the final decisions of the 
district courts; and also with section 1932 
of the revised statutes of the United 
States, providing that in all cases an ap- 
peal may be taken from any order, judg- 
ment, or decree of the probate court to the 
district. courts, and were therefore null and 
void in so far as they prescribed direct 
appeals to the supreme court; and, being 
null and void, did not, upon the adoption 
of the constitution, become laws of the 
state under this ‘section. In re McFar- 
land’s Estate,.10 M-445, 447, 26 P 185. - 

The part of section 6 of the criminal 
practice act of 1887, enacted by the legis- 
lative assembly of the territory, conferring 
upon the district and justices’ courts con- 
current jurisdiction in all misdemeanors, 
is invalid, and did not become a law of the 
state upon the adoption of the constitu- 
tion. State vy. Myers, 11 M 365, 368, 28 
P 650. 

The Sonctoit of the laws of the territory 
did not fix the compensation of a sheriff 
elected before the adoption of the consti- 


tution, and ‘deprived the first legislative 
sassembly of the power to pass an act de- 


creasing the emoluments ‘of his office. 


Lloyd v. Silver Bow County, 11 M 408, 
414, 28 P 453. 

Sections 1495 et seq., of the fifth divi- 
sion of the compiled statutes of 1887, 
granting to the owners of mining claims 
a right of way across the claims of others, 
and providing for the assessment of dam- 
ages by commissioners, were not abrogated 
by the constitution, but merely modified 
as to the method of determining the dam- 
ages, leaving the jurisdiction and proce- 
dure in other respects unchanged. State 
ex rel. Coleman v. District Court, 14 M 
476, 479, 37 P 7.. 

The rights of the individual citizen, 
acquired under the laws of the territory, 
are preserved and enforced just as effec- 


‘tively as if the constitution had not been 


adopted. Wastl v. Montana Union Ry. 
Co., 24 M 159, 170, 61 P 9. 

At the time of the adoption of the con- 
stitution, substantially the same procedure 
which had been provided by the territorial 
legislature under the practice act was con- 
tinued in force; and this was re-enacted 
substantially in the codes of 1895. State 
ex rel. Whiteside v. District Court, 24 M 
539, 558, 63 P 395. 

When the constitution was adopted, 
there was an extensive body of statute 
law, all of which was continued in force 
except where inconsistent with the consti- 
tution. State ex rel. Hillis v. Sullivan, 48 
M 320, 326,137 P 392. 


Purpose 


It was the policy ; the framers of the 
constitution to preserve in force the body 
of the statute law on the various subjects 
of governmental regulation, enacted 
through a course of years of territorial 
existence as statutes of the state, except 
in so far as those statutes were “modified 
or changed” by the constitution, of, the 
state. State ex rel. Coleman v. District 
Court, 14 M 476, 479, 37 P 7. 


Self-Executing 


This section is self-executing. By _ it, 
rights were preserved. It operated of it- 
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self to keep in force a system of laws 


for the government of the state, unless ~ 


such laws were inconsistent with the con- 
stitution. But, as to any such repugnant 
statutes, it operated as an effective re- 
peal, for, when the constitution became 
the fundamental law, acts in conflict with 
it yielded; and when the question of a 
conflict is presented to the court, and the 
conflict clearly appears, the statute must 
be decided to be inoperative and void. 
Crisswell v. Montana Central Ry. Co., 18 
M 167, 172, 44 P 525. 


References 


Cited or applied in State v. Ah Jim, 
9 M 167, 171, 23 P 76; State ex rel. Thomp- 
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son v. Kenney, 9 M 223, 235, 23 P 733; 
Wallace v. Helena Electric Ry. Co., 10 M 
24, 46, 24 P 626, 25 P 278; State v. Kings- 
ley, 10 M 537, 544, 26 P 1066; State ex 
rel. Maddox v. Kenney, 11 M 553, 555, 29 
P 89; State ex rel. Doran v. Hays, 27 M 
174, 176, 70 P 321; Montana O. P. Co. v. 
Boston & M. ©. C. & 8S. M. Co., 27 M 
288, 307, 70 P 1114; In re Beck’s Estate, 
44 M 561, 581, 121 P 784, 1057; State 
ex rel. Metcalf v. District Court, 52 M 46, 
51, 155 P 278. 


Constitutional Law¢-10%%. 

16 C.J.S. Constitutional Law § 11. 

49 Am. Jur. 229, States, Territories and 
Dependencies, §§ 9, 10. 


Sec. 2. All lawful orders, judgments and decrees in civil causes, all con- 
tracts and claims, and all lawful convictions, judgments and sentences in criminal 
actions, made and entered, or pronounced by the courts within the territory of 
Montana, and in force at the time the state shall be admitted into the Union, 
shall continue and be and remain in full force in the state unaffected in any re- 
spect by the change from a territorial to a state form of government, and may be 
enforced and executed under the laws of the state. 

References Constitutional Law@-10%. 
Cited or applied in State ex rel. Journal 16 O.J.S. Constitutional Law §11. 
Pub. Co. v. Kenney, 9 M 389, 395, 24 P 


96; In re Dewar’s Estate, 10 M 426, 438, 
25 P 1026. 


Sec. 83. No crime or criminal offense committed against the laws of the 
territory of Montana shall abate, or be in any wise affected, by reason of the 
change from a territorial to a state form of government; but the same shall be 
deemed and taken to be an offense against the laws of the state, and the appro- 
priate courts of the state shall have jurisdiction over and to hear and determine 
the same; provided, that this section shall not in any wise be construed to change 
the law of the statute of limitations, or the due effect or application of the same. 

References 


Cited or applied in State v. Ah Jim, 
9 M 167, 171, 23 P 76; State v. Kingsley, 
10 M 537, 544, 26 P 1066. 


Sec. 4. Except as herein otherwise provided, the word “district” shall be 
substituted and read in lieu of the word “probate” in the terms “probate court” 
or “probate judge” whenever the same occur in the laws of the territory of Mon- 
tana, and all said laws which by their terms apply to probate courts or probate 
judges shall, except as in this constitution otherwise provided, upon a change 
from territorial to state government, be deemed and taken to apply to district 
courts and district judges; provided, that all laws allowing fees to probate judges 
are hereby repealed. 


Operation and Effect 


head of special proceedings. Estate of 


Upon the organization of the state gov- 
ernment, probate jurisdiction was given to 
the district courts by the constitution, and 
thereafter appeals to the supreme court 
from judgments and orders therein were 
possible only by classifying them under the 


Tuohy, 23 M 305, 308, 58 P 722. 


References 


Cited or applied in State ex rel. Mur- 
phy v. District Court, 10 M 401, 404, 25 
P 1053; In re Dewar’s Estate, 10 M 426, 
427, 25 P 1026; In re McFarland’s Estate, 
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10 M 445, 450, 26 P 185; Estate of Tuohy, Constitutional LawG1014. 
23 M 305, 308, 58 P 722; Davidson v. 16 C.J.S. Constitutional Law §11. 
Wampler, 29 M 61, 66, 74 P 82. 


Sec. 5. Clerks of district courts, until otherwise provided by law, shall each 
perform the duties and be entitled to the same fees as now provided by law for 
clerks of the district courts of the territory, and until otherwise provided by law 
shall also perform the services and be entitled to fees therefor that are now pro- 
vided for clerks of probate courts. 

References 


Cited or applied in State v. Ah Jim, 9 
M 167, 172, 23 P 76. 


Sec. 6. Upon a change from territorial to state government the seals in use 
by the supreme court and the territorial district courts in and for the several 
counties respectively, shall pass to and become, until otherwise provided by law, 
the seals respectively of the supreme court and of the district courts of the state 
in such counties. 


Sec. 7. Prosecutions for criminal offenses against the laws of the territory of 
Montana, pending at the time the state shall be admitted into the Union 
shall not abate; but the same shall continue and be prosecuted in the name of the 
state of Montana, and the title of every such action shall be changed to conform 
to this provision. 


Sec. 8. Parties who, at the time of the admission of the state into the Union, 
may be confined under lawful commitments, or otherwise lawfully held to answer 
for alleged violations of any of the criminal laws of the territory of Montana, shall 
continue to be so confined or held until discharged therefrom by the proper courts 
of the state. 


References M 167, 172, 23 P 76; State v. Kingsley, 10 
Cited or applied in State v. Ah Jim, 9 M 537, 544, 26 P 1066. 


Sec. 9. All writs, processes, prosecutions, actions, causes of action, defenses, 
claims and rights of individuals, associations and bodies corporate existing at the 
time the state shall be admitted into the Union, shall continue and be respectively 
executed, proceeded with, determined, enforced and protected under the laws of the 
state. 

Operation and Effect References 
, The rights which had accrued under Cited or applied in State ex rel. Journal 
section 697, fifth division, compiled stat- Pub. Co. v. Kenney, 9 M 389, 395, 24 P 
utes of 1887, giving to an employee in- 96; State v. Kingsley, 10 M 537, 544, 26 
jured by the negligence of a superior a P 1066. 
right of action against the master, prior 
to the repeal of the law by the constitu- Constitutional Law¢10%. 
tion, were preserved by this provision of 16 C.J.S. Constitutional Law § 11. 
the constitution to be enforced under the 


laws of the state. Wastl v. Montana Union 
Ry. Co., 24 M 159, 169, 61 P 9. 


Sec. 10. All undertakings, bonds, obligations and recognizances in force at 
the time the state shall be admitted into the Union, which were executed to the 
territory of Montana, or any officer thereof in his official capacity, or to any 
official board for the benefit of the territory of Montana, are hereby respectively 
assigned and transferred to the state of Montana, to the state officer successor to 
said territorial officer, or to the official board successor to the aforesaid official 
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board, for the use of the state, as the case may be, and shall be as valid and binding. 
as if executed under state law to the state, or state officer in his official capacity, 
or official board, for the benefit of the state; and all fines, taxes, penalties and for- 
feitures due or owing to the territory of AonianD or to any county, school district, 

or municipality therein, at the time the state shall be admitted into the Union, 
are hereby respectively assigned and transferred, and the same shall be payable to 
the state, county, school district or municipality, as the case may be, and payment 
thereof may be enforced under the laws of the state. 


References Pub. Co. v. Kenney, 9 M 389, 395, 24 P 96; 
Cited or applied in State ex rel. Journal State v. Hickman, 11 M 541, 29 P 92. 


Sec. 11. All property, real and personal, and all moneys, credits, claims, 
demands and choses in action of every kind, belonging to the territory of Mon- 
tana at the time the state shall be admitted into the Union, are hereby assigned 
and transferred to, and shall be vested in, and become the property of the state 
of Montana. ue 


Sec. 12. All obligations of the territory of Montana, existing, in force and 
unpaid at the time of the admission of the state into the Union are hereby as- 
sumed by the state, which shall and will well and truly pay the same. 


References State ex rel Wade v. Kenney, 10 M 485, 26. 


Cited or applied in State ex rel. Journal P 197. 
Pub. Co. v. Kenney, 9 M 389, 395, 24 P 96; 


Sec. 13. All matters, cases and proceedings pending in any probate court in 
the territory of Montana, at the time the state shall be admitted into the Union, 
and all official records, files, moneys, and other property of, or pertaining to such 
court, are hereby transferred to the district court in and for the same county, and 
such district court shall have full power and jurisdiction to hear, determine and 
dispose of all such matters, cases and proceedings. 

Operation and Effect probate matters to the district court for 

In a probate case, where an appeal to the exercise of original jurisdiction. In re 
the territorial district court was perfected Dewar’s Estate, 10 M 426, 438, 25 P 1026. 
prior to the adoption of the constitution, 
the appellate jurisdiction of the district Constitutional Law¢>10%; Courts¢= 
court in such case was not ousted by the 484. 


provisions of the constitution abolishing 16 C.WJ.S. Constitutional Law § 11; 20. 
probate courts and transferring pending O.J.S. Courts § 502. 


Sec. 14. All actions, cases and proceedings, and matters which shall be 
pending in the supreme and district courts of Montana territory at the time of the 
admission of the state into the Union whereof the United States circuit or district 
court might have had jurisdiction, had such court existed at the commencement 
of such actions, cases, proceedings and matters, respectively, shall be transferred 
to said United States circuit and .district courts respectively; and.all the. files, 
records, indictments and proceedings relating to such actions, cases, proceedings 
and matters shall be transferred to said United States courts; provided, that no 
civil action, cause or proceeding to which the United States is not a party, shall 
be transferred to either of said United States courts except upon written request 
of one of the parties thereto and in the absence of such request, such case shall he 
proceeded with in the proper state courts. 


Sec. 15. All actions, cases, proceedings and matters pending in the supreme 
and district courts' of the territory of Montana at the time the state shall be ad- 
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mitted into the Union, and all files, records and indictments relating thereto, ex- 
cept as otherwise provided herein, shall be appropriately transferred, as may be 
proper to the supreme and district courts of the state, respectively, and all such 
actions, cases and matters shall be proceeded with in the proper state courts. 


Sec. 16. Upon a change from a territorial to a state government, and until 
otherwise provided by law, the great seal of the territory shall be deemed and 
taken to be the great seal of the state of Montana. 


Constitutional Law€—1014; States@23. 16 O.J.S. Constitutional Law § 11; 59 
: C.J. States § 39. 


Sec. 17. All territorial, county and township officers now occupying their re-. 
spective positions under the laws of the territory of Montana, or of the United 
States of America, shall continue and remain in their respective official positions 
and perform the duties thereof as now provided by law after the state is admitted 
into the Union, and shall be considered state officers until their successors in office 
shall be duly elected and qualified, as provided by ordinance, notwithstanding any 
inconsistent provisions in this constitution, and shall be entitled to the same com- 
pensation for their services as is now established by law; provided, that the com- 
pensation for justices of the supreme court, governor aml! secretary of the territory 
shall be paid by the state of Montana. 

References 


Cited or applied in State ex rel. Thomp- 
son v. Kenney, 9 M 223, 235, 23 P 733. 


Constitutional Law¢G—10%4. 
16 C.J.S. Constitutional Law §11. 


ARTICLE XXI 
MONTANA TRUST AND, LEGACY FUND 


Section 1. The state of Montana does hereby agree and covenant to accept 
from any natural person, or persons, from inside or outside the state, gifts, do- 
nations, grants and legacies in any amount or value not less than two hundred 
fifty ($250.00) dollars each, for the creation of a state permanent revenue fund, 
for the creation of a state permanent school fund, for the creation of a permanent 
revenue fund for the university of Montana, and for the benefit of scientific, 
educational, benevolent and charitable work, subject, however, to all the pro- 
visions and limitations of this article. 


NOTE.—Article XXI was instituted by sec. 79-1201 to 79-1216 inclusive subject 


act approved March 8, 1923 (chapter 134, 
laws of 1923); adopted at the general elec- 
tion of November 4, 1924; effective under 
governor’s proclamation, December 9, 
1924, 


Operation and Effect 

Held, that the claim that by reason of 
the provision of the state insurance act 
requiring fund thereunder collected to be 
invested in Montana trust and legacy fund 


to limitations. of this article, the credit 
of contributing counties and school dis- 
tricts is donated or loaned in violation of 
sec. 1, art. XIII, cannot be maintained. 
State v. Holmes, 100 M 256, 289, 47 P 2d 
624, 


Schools and School Districts¢-17. 
56 C.J. Schools and School Districts 
§ 33. 


Sec. 2. The state further agrees and covenants to hold in trust all such con- 


tributions (gifts, donations, 


grants and legacies), to administer the same per- 


petually, and to apply the net earnings thereof as therein directed, subject, how- 
ever, to the provisions and limitations of this act. 


Schools and School District@18. 


56 C.J. Schools ne School Districts § 34 
et seq. 
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Sec. 3. The original amounts of all contributions for the state permanent 
revenue fund, for the state permanent school fund, and for the permanent 
revenue fund for the university of Montana, shall be added to such funds re- 
spectively and become inseparable and inviolable parts thereof. Contributions for 
other objects may contain a provision to the effect that the net earnings thereof, 
or part of the net earnings, shall be added to the principal for a certain length of 
time, or until it has reached a certain amount, or until the happening of a cer- 
tain event, but such contingent event shall not be more remote than permitted by 
the laws effecting perpetuities; but no contribution containing such provision as 
to accumulation shall be accepted by the state until it has been approved by the 
supervisory board hereinafter constituted, which board shall have power to reject 
any such contribution that it may deem unwise. 


Schools and School Districts¢-17. 56 C.J. Schools and School Districts 
§ 33 


Sec. 4. The state treasurer shall keep a permanent record of all such gifts, 
donations, grants and legacies, showing the names of the givers, the purpose of 
the contribution, and other essential facts relating thereto. A duplicate of this 
record shall be kept by the secretary of state. These records shall be preserved 
perpetually as a lasting memorial to the givers and their interest in society. The 
legislative assembly shall from time to time make provision for suitable publicity 
concerning these benefactors of their fellowmen. 


Sec. 5. The same state board and officers that have charge of the investment 
and administration of the public school fund of the state shall have charge of the 
investment and administration of all the funds administered under this article. 
All these funds shall be invested as one common fund to be known and designated 
as the Montana trust and legacy fund. In case any contribution is in some other 
form than cash, such board shall convert it into cash as soon as practicable. 


Schools and School Districts¢=18. 56 C.J. Schools and School Districts 
§ 34 et seq. 


Sec. 6. The public school permanent fund, the other permanent funds 
originating in land grants from the United States for the support of higher 
institutions of learning, and for other state institutions, subject to investment, 
shall be invested as parts of the Montana trust and legacy fund; so also all other 
funds in the custody of any officer or officers of the state, subject to investment, 
that the legislative assembly may prescribe. The separate existence and identity 
of each and every fund invested and administered as a part of the Montana trust 
and legacy fund shall be strictly maintained. 


All investments belonging to the public school permanent fund, except in- 
vestments in state farm mortgage loans, and all investments belonging to the 
said land grant funds, shall be transferred to the Montana trust and legacy 
fund at the full amounts of the unpaid balances of such investments. 


NOTE.—Sections 6 to 11 are given as contrary to provisions of enabling act by 
amended by act approved March 15, 1937 attorney general. Attorney General’s Opin- 
(ch. 99, L. 1937), and adopted at the ions, No. 11, Vol. 18. But see Attorney 
general election November 8, 1938, ef- General’s Opinions No. 109, Vol. 20. 
fective by governor’s proclamation De- 
cember 2, 1938. Schools and School Districts¢=18. 

NOTE.—This section and section 9, art- 56 C.J. Schools and School Districts 
icle XXI declared unconstitutional and § 35 et seq. 
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Sec. 7%. The state shall accept for investment and administration as parts 
of the Montana trust and legacy fund, sinking funds, permanent funds, cumula- 
tive funds and trust funds belonging to or in the custody of any of the political 
subdivisions of the state when requested to do so by the governing board of 
such political subdivision, subject, however, to such limitations as the legislative 
assembly may prescribe. The legislative assembly may provide for the investment 
and administration as a part of the Montana trust and legacy fund of any 
other fund subject to its power. 

NOTE.—See note to Sec. 6 of this article. 


Sec. 8. The Montana trust and legacy fund shall be safely and conservatively 
invested in public securities within the state, as far as possible, including school 
district, county and municipal bonds, and bonds of the state of Montana; but 
it may also be partly invested in bonds of the United States, bonds fully 
guaranteed by the United States as to principal and interest, and federal land 
bank bonds. All investments shall be limited to safe loan investments bearing 
a fixed rate of interest. In making long term investments preference shall be 
given to securities payable on the amortization plan or serially. The legislative 
assembly may provide additional regulations and limitations for all investments 
from the Montana trust and legacy fund. | 


All existing constitutional guarantees against loss or diversion applying 
to the public school fund, to the funds of the state university and to the funds 
of all other state institutions of learning, shall remain in full force and effect. 

NOTE.—See note to Sec. 6 of this article. 


Sec. 9. On the last day of March, of June, of September and of December 
of each year, the state treasurer shall apportion all interest collected for the 
Montana trust and legacy fund during the three month period then terminating 
to all the separate and integral funds which constitute such fund on the day 
of such apportionment and which constituted parts of the fund on the first 
day of the three month period then terminating. The basis of apportionment 
shall be the average amount of each such fund between the first day and the 
last day of the three month period. 


NOTE.—See notes to Sec. 6 of this ar- States¢-127. 
ticle. 59 C.J. States § 378. 


Sec. 10. The state treasurer shall keep all deposits of money belonging to 
the Montana trust and legacy fund separate and distinct from other deposits of 
money in his keeping. 

NOTE.—See note to Sec. 6 of this References 


article. Kraus v. Riley, 107 M 116, 122, 80 P 
2d 864, 


Sec. 11. All money in any of the separate and integral funds constituting 
the Montana trust and legacy fund and the interest apportioned therefrom, 
shall be subject to payment to the person, institution or other entity entitled 
thereto, without appropriation by the legislative assembly, upon proper authoriza- 
tion as provided by law. 


NOTE.—See note to Sec. 6 of this ar- aatE 
ticle, fap sae Rdg Em ee 


Sec. 12. All the net earnings accruing to the state permanent revenue 
fund shall annually be added thereto until it has reached the sum of one 
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hundred million dollars ($100,000,000.00). Thereafter only one twentieth of 
the annual net earnings shall be added to the fund itself, and the remaining 
nineteen twentieths of the net earnings shall be used for the general expenses 
of the state. | 


Sec. 13. All the net earnings accruing to the state permanent school fund 
shall annually be added thereto until it has reached the sum of five hundred 
million dollars ($500,000,000.00). Thereafter only one twentieth of the annual 
net earnings shall be added to the fund itself, and the remaining nineteen 
twentieths shall annually be apportioned to the school districts of the state 
on the basis of the aggregate actual school attendance in each district during 
the preceding school or calendar year by persons between the ages of six and 
eighteen years and shall be used exclusively for educational purposes, subject 
to such regulations and limitations as may be prescribed by law. 


Schools and School Districts€18, 19(1). 56 C.J. Schools and School Districts § 34 
et seq. 


Sec. 14. All the net earnings accruing to the permanent revenue fund 
for the university of Montana shall annually be added thereto until it has 
reached the sum of one hundred million dollars ($100,000,000.00). There- 
after only one twentieth of the annual net earnings shall be added to the 
fund itself, and the remaining nineteen twentieths shall be apportioned to 
all the educational institutions then comprising the university of Montana, 
on the basis of the aggregate actual attendance in each institution during the 
preceding school or calendar year, and may: be used for all purposes properly 
connected with the work of these institutions, subject, however, to such regu- 
lations and limitations as may be prescribed by law. 

Colleges and Universities€6 (2, 5). “ C.J.S. Colleges and Universities sg 12, 


Sec. 15. Whenever the purpose for which a certain contribution was made 
has been accomplished, or can no longer be ascertained or followed, then the 
total amount of such fund shall be transferred to the state permanent school 
fund and become a permanent and inviolate part thereof. All contributions 
without a eerpaes purpose shall be credited to the state permanent school 
fund. 

Schools and School Districts¢17, 56 C.J. Schools and School Districts § 33. 


*. Sec. 16. Should the time ever ‘come when any of the three aforesaid 
permanent funds become so large that no further increase is necessary or 
desirable, then, in such case, *the legislative assembly ‘shall have power to 
provide for’ the: use’ of all of the net income from such fund for the purpose 
for which it was created, or it may use the one twentieth of the arinual net 
income which was.to be added tothe fund: itself for the creation of other 
permanent revenue funds, or for any other public purpose that it may deem 
wise; provided, however, that none of the foregoing provisions of this sec- 
tion shall apply to any of these funds until it has reached qs specific arouny 
fixed by this article. 


Schools and School Districts€-19(1). 56 C.J. Schools and School Districts $41 
oT aw. eb gen, 


Sec. 1%. The justices of the supreme court of the state of Montana are 
hereby made. and constituted a supervisory board over the entire adminis- 
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tration of all.the funds created’ or authorized by this article and the income 
therefrom. During January of ‘each year, this board shall review the admin- 
istration for the preceding year.’ It shall decide all uncertain or disputed points 
arising in the administration of the funds whenever requested to do so by 
a beneficiary, by a state official charged with some part of the administra- 
tion of the fund, or any other interested party; and it may do so upon 
its own initiative. It shall be the duty of the supervisory board to do and 
perform all acts and things that it may deem necessary in order to cause the 
board and officers having direct charge of these funds to administer the same 
carefully and wisely in full compliance with the provisions of this article 
and such further legislation as may be enacted relating thereto. The clerk 
of the supreme court'shall be ex-officio clerk of this supervisory board. 


Sec. 18. The legislative assembly shall from time to time enact such 
further legislation as it may deem necessary to carry into effect the pro- 
visions of this article. 

Done in open convention at the city of Helena, in the territory of Mon- 
tana, this seventeenth day of August, in the year of our Lord one thousand 
eight hundred and eighty-nine. 


Witt1am A. CLARK,! president, Fietpine L. GRAvEs,?® 
E. D. AIKEN,? R. KE. HAMMOND,?° 
WaLterR M. Bickrorp,? CHarisEs S. HartmMan,31 
J. F) BRAZELTON;#* . Henri J. HASKELL,?? 
Prrer BREEN, ! Luxe D. Hatcn,33 
Davip G. BRowNngz,® Lewis H. HERSsHFIELD,*4 
Stmon R. Burorp,? RicHarp 0. HickMAN 35 
WittiAmM Mason BuLuLanrp,® S. S. Hosson,?6 

Watter A: BURLEIGH,® © JOSEPH Hoean,3? 

Aux F, Burns,?!° | TroMAS JOYES,?8 
ANDREW J. BuRNS,!! . ALLEN R, Joy,7 
Epwarp Burns,!?2’ J. EH. KANOUSE,7™ 

James E. CALLAway 13 |: W. J. Kennepy,?9 
EDWARD CARDWELL,14 > > H. KNIPPENBERG,?° 

B. Pratt CARPENTER,!5 bth Hiram Know .es,*! 
Miron Causy,!® é ; ConrAaD Konrs,?? 
WILLIAM A. CHESSMAN, 17 C. H. Loup,*% 

TimotHy EH. Coriurns,!8§ LLEWELLYN A. Luce,4? 
CHARLES EK. Conrap,?!9 | Martin Macinnis,*5 
WALTER CoopER,?? J. KE. Marion,*6 
THomas F. Courtney,?! CHARLES S. MARSHALL,*? 
ARTHUR J. CRAVEN,?? Wm. Mayaer,*8 

W. W. Drxon,?? P. W. McApow,?? 

D. M. Durree,*? C. R. MippLETon,®° 
WILLIAM Dyzr,?4 SAMUEL MITCHELL,®! 
GroRGE O. Haton,?5 WILLIAM MutH,>? 
WILLIAM T. FIELD, ALFRED Myzrs,5 

J. HE. GAYLORD,?® WILLIAM PARBERRY,54 
Paris Gipson,?27 W. R. RamspEti,55 
WARREN C. GILLETTE,?8 G. J. Reex,56 

O. F. GoppArp,"4 JoHN C. Ropinson,5?7 
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L. Rorwitt,58 

J. K. Rickarps,°® 
FranczEsS EH. SARGEANT,®° 
LEopoip F. ScHm1pT,®! 
GEORGE W. STAPLETON,®? 
JosEPH K. ToouE,®? 
J.R. Toorz;&* 


NOTE.— 


1—Died March 2, 1925. 
2—Died April 22, 1900. 
3—Died June 27, 1932. 
4—Died December 19, 1917. 
5—Died October 2, 1920. 


6—Died—December 10, 1919. 


7—Died January 15, 1905. 

8—Died April 23, 1900. 

9—Died March 7, 1896. 
10—Died May 27, 1908. 
11—Died November 26, 1893. 
12—Deceased. 
13—Died August 21, 1905. 
14—Died May 4, 1912. 
15—Died December 24, 1921. 
16—Died February 18, 1926. 
17—Died October 3, 1920. 
18—-Died August 30, 1908. 
19—Died November 27, 1902. 
20—Died April 29, 1924. 
21—Died March 4, 1901. 
22—Died April 2, 1925. 


23—Died November 13, 1910. 


24—-Died November 17, 1911. 
25—Died September 12, 1930. 
26—Died July 23, 1920. 
27—Died December 16, 1920. 
28—Died September 8, 1912. 
29—Died December 27, 1913. 
30—Died November 11, 1931. 
31—Died August 3, 1929. 
32—Died March 5, 1921. 
33—Died January 7, 1920. 
34—Died December 4, 1910. 
35—Died July 20, 1895. 
36—Died April 26, 1922, 
37—Died May 27, 1900. 
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CHARLES S. WARREN,®5 
WILLIAM H. Wartson,® 
Cuas. M. WEBSTER,®* 
H. R. WHITEHILL,®8 
GrorGE B. WINsTON,?° 
AARON C. W1TTER,®® 


38—Died June 4, 1893. 
39—Died August 26, 1920. 
40—Died April 16, 1924. 
41—Died April 6, 1911. 
42—Died July 23, 1920. 
43—Died October 23, 1935. 
44-Died January 4, 1903. 
45—Died March 27, 1919. 
46—Died September 27, 1901. 
47—Died November 13, 1896. 
48—Died January 19, 1919. 
49—Died July 12, 1918. 
50—Died May 19, 1926. 
51—Died February 3, 1903. 
52—Died February 15, 1925. 
53—Died June 1, 1920. 
54—Died October 12, 1902. 
55—Died March 13, 1931. 
56—Died July 27, 1897. 
57—Died December 5, 1897. 
58—Died December 6, 1910. 
59—Died December 26, 1927. 
60—Died December 6, 1927. 
61—Died September 24, 1914. 
62—Died April 25, 1910. 
63—Died March 11, 1929. 
64—Died March 4, 1916. 
65—Died April 13, 1921. 
66—Died August 17, 1894. 
67—Died May 7, 1909. 
68—Died June 11, 1905. 
69—Died January 31, 1891. 
70—Died August 17, 1936. 
71—Died September 21, 1937. 
72—Died March 14, 1939. 
73—Died April 29, 1942. 
74—Died September 25, 1943. 
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ORDINANCE NO. I 
FEDERAL RELATIONS 


BE IT ORDAINED: First. That perfect toleration of religious sentiment 
shall be secured and that no inhabitant of the state of Montana shall ever be 
molested in person or property, on account of his or her mode of religious 
worship. 

References 


Cited or applied in State ex rel. Haire 
v. Rice, 33 M 365, 389, 83 P 874; Stephens 
v. Nacey, 49 M 230, 241, 141 P 649. 


Constitutional Law¢=84. 
16 C.J.S. Constitutional Law § 206. 


Second. That the people inhabiting the said proposed state of Montana, 
do agree and declare that they forever disclaim all right and title to the 
unappropriated public lands lying within the boundaries thereof, and to all 
lands lying within said hmits owned or held by any Indian or Indian tribes, 
and that until the title thereto shall have been extinguished by the United 
States, the same shall be and remain subject to the disposition of the United 
States, and said Indian lands shall remain under the absolute jurisdiction 
and control of the congress of the United States, that the lands belonging 
to citizens of the United States, residing without the said state of Montana, 
shall never be taxed a higher rate than the lands belonging to residents 
thereof; that no taxes shall be imposed by the said state of Montana on lands 
or property therein belonging to, or which may hereafter be purchased by 
the United States or reserved for its use. But nothing herein contained 
shall preclude the said state of Montana from taxing as other lands are taxed 
any lands owned or held by any Indian who has severed his tribal relations 
and has obtained from the United States or from any person a title thereto 
by patent or other grant, save and except such lands as have been or may 
be granted to any Indian or Indians under any act of congress containing 
a provision exempting the lands thus granted from taxation, but said last 
named lands shall be exempt from taxation by said state of Montana so long 
and to such extent as such act of congress may prescribe. 


Exemption From Taxation 


Land of an Indian allotee is exempt from 
taxation until issuance of fee patent. State 
ex rel. Jensen v. District Court, 103 M 
461, 468, 64 P 2d 835. 

Under subdivision 2 of section 4 of the 
enabling act and section 2 of ordinance 1, 
state constitution, the state is without 
power to tax land (or permanent improve- 
ments thereon) which is subject to a 
“trust patent” for an Indian allotee, the 
federal government retaining legal title 
in trust. Santa Rita Oil & Gas Co. v. 
State Board of Equalization, 101 M 268, 
279, 54 P 2d 117. 


Operation and Effect 


The legislature has no power to impose 
a tax of any character upon any property 
or instrumentality of the federal govern- 
ment, and this immunity includes special 
assessments. Ford v. City of Great Falls, 
46 M 292, 307, 127 P 1004. 


As to the taxation of Indian lands held 
under trust patent, this section controls 
the general provisions of the state consti- 
tution that property of the United States 
is exempt from taxation. British-American 
Oil Producing Co. v. State Board of Equal- 
ization, 101 M 293, 306, 54 P 2d 129. 


State May Tax Production Under Lease 
of Trust Patent Indian Land 


Held, that the state board of equaliza- 
tion is authorized to tax the operator’s 
net proceeds tax and the oil producers’ 
license tax or gross production tax, but 
not the royalty owner’s net proceeds tax, 
on oil and gas produced under a lease of 
trust patent Indian land. (Overruling 
Santa Rita Oil & Gas Co. v. State Board 
of Equalization, 101 M 268, 288, 54 P 2d 
117, with the exception of the royalty 
owner’s net proceeds tax, for the reason 
that the federal supreme court overruled 
its holdings upon which the state court’s 
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former opinion was based). Santa Rita 
Oil & Gas Co. v. State Board of Equaliza- 
tion, 112 M 359, 361, 116 P 2d 1012. 


Streams On Indian Reservations—Appro- 
priations 

By the treaty of May 7, 1868, between 
the United States and the Crow Indians, 
establishing the Crow Indian Reservation, 
the federal government impliedly reserved 
to itself the waters thereon for irrigation 
and other purposes for use by the In- 
dians; hence they were not subject to 
appropriation by others. Anderson v. 
Spear-Morgan Livestock Co., 107 M 18, 25, 
79 P 2d 667. 


Where Taxes On Lands of Indian Void 


Obiter: Where Indian lands had been al- 
lotted to a tribal Indian under a trust 
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patent reserving the fee in the United 
States for a period of twenty-five years, 
and several months thereafter, a fee 
patent was issued by the general land 
office to such Indian without any applica- 
tion therefor, and recorded without his 
knowledge or consent, resulting in sale 
of land for delinquent taxes, the taxes 
are illegal and void. State ex rel. Jensen 
v. District Court, 103 M 461, 468, 64 P 
2d 835. : 


References 


State v. Big Sheep, 75 M 219, 231, 243 
P 1067. 


Indians€-10; Taxation€=5, 40(4). 
42 C.J.S. Indians §§ 19, 28, 30, 31, 33, 40; 
61 C.J. Taxation § 377 et seq. 


Third. That the debts and liabilities of said territory of Montana shall 
be assumed and paid by said state of Montana. 


Constitutional LawG-1014; States¢—9. 


16 C.J.S. Constitutional Law §11; 59 
C.J. State §§ 33-36. 


Fourth. That provision shall be made for the establishment and main- 
tenance of a uniform system of public schools, which shall be open to all the 
children of said state of Montana and free from sectarian control. 


Operation and Effect 


This section does not prohibit the enact- 
ment of a law classifying school districts 
for the purposes of the election of trustees 
according to population, but the clas- 
sification must be reasonable and uniform 
in its operation and effect on all districts. 
State ex rel. Bray v. Long, 21 M 26, 30, 
52 P 645. 


References 


Cited in State ex rel. Shapley v. Board 
of Commrs. of Yellowstone Co., 12 M 503, 
505, 31 P 78. 


Schools and School Districts€=9, 10. 
56 ©O.J. Schools and School Districts 
§ 29 et seq. 


Fifth. That on behalf of the people of Montana, we in convention assembled, 
do adopt the constitution of the United States. 


Constitutional Law@—104. 


16 C.J.S. Constitutional Law § 11. 


Sixth. That the ordinances in this article shall be irrevocable without the 
consent of the United States and the people of said state of Montana. 


Constitutional Law¢—1014. 


16 C.J.S. Constitutional Law § 11. 


‘Seventh. The state hereby accepts the several grants of land from the 


United States to the state of Montana, mentioned in an act of congress, en- 
titled “An act to provide for the division of Dakota into two states, and 
to enable the people of North Dakota, South Dakota, Montana and Wash- 
ington, to form constitutions and state governments, and to be admitted into 
the Union on an equal footing with the original states, and to make donations 
of public lands to such states.” Approved February 22, 1889, upon the terms 
and conditions therein provided. 

Operation and Effect 

The state accepted public lands from the 


purposes only. State ex rel. Galen v. Dis- 
trict Court, 42 M 105, 113, 112 P 706. 


United States only upon the terms of the 
enabling act, and these terms were, in part, 
to the effect that the lands, surveyed or 


unsurveyed, should be reserved for school. 


The provision of section 7 of ordinance 
No. 1, with relation to grants of land 
made by the United States to the state; of 
section 1, article XVII, of the constitution, 
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providing’ the manner of disposal of such 
land, and of sections 2 and 12, article XI, 
providing that the school fund derived 
from the proceeds of such land shall be 
guaranteed against loss or diversion, are 
limitations upon the power of disposal of 
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References 


Cited or applied in State ex rel. Koch 
v. Barret, 26 M 62, 64, 66 P 504; Rider 
Vv. Cooney et al., 94 M "295, 304, 23 P 2d 
261; Leuthold v. Brandjord, 100 M 96, 
102, 47 P 2d 41, 


school land by the legislature. Newton v. 
Weiler, 87 M 164, 171, 286 P 133. 


 States@-12(1). 
59 C.J. States §§ 21-32. 
ORDINANCE II 


ELECTIONS 


Be wt Ordained by the Convention assembled to form a Constitution for the 
State of Montana: 


First. That an election shall be held throughout the territory of oats 
on the first Tuesday of October, 1889, for the ratification or rejection of 
the constitution framed and adopted by ne convention. 

Operation and Effect 

An ordinance, framed and adopted by 
the constitutional convention, and ap- 
pended to the constitution, and with it 
adopted by the people, has the same force 
and effect as a constitutional provision. 

Second. At said election the constitution framed and adopted by this 
convention shall be submitted to the people of the territory for their ratifi- 
cation or rejection, and all persons who are then qualified electors under the 
laws of this territory, shall be qualified to vote for the ratification or rejec- 
tion thereof. 


State ex rel. Thompson v. Kenney, 9 M 
223, 238, 23 P 733. 


Constitutional Law¢=9, 10%. 
16 C.J.S. Constitutional Law §§ 10, 11. 


Third. Said aeEtiGtE shall, be held at is several polling places and 
precincts throughout the territory appointed for the holding of elections under 
the laws of the territory, and shall be conducted in the manner prescribed 
by the laws of the territory regulating elections. The boards of county com-. 
missioners of the several counties of the territory shall appoint judges and 
clerks of such election in each of said polling places and precincts in the same 
manner as is now required by law for the appointment of judges and clerks 
of general elections in the territory. 

Fourth. Each elector voting at said election shall have written or printed 
upon a ticket he may deposit in the ballot box, the words “for ea constitu- 
tion” or “against the constitution.” 


oe The votes cast at said election for the adoption or rejection of 
said constitution shall be canvassed by the canvassing boards of the respec- 
tive counties not later than fifteen days after said election, or sooner, if the 
returns from all of the precincts shall have been received and in the manner 
prescribed by the laws of the territory of Montana for canvassing the. votes 
at general elections in said territory, and the returns of, said election shall 
be made to the secretary of the territory, who with the governor, and. the 
chief justice of the territory, or any two of them shall constitute a board of 
canvassers who shall meet at the office of the secretary of the.territory on, 
or before, the thirtieth day after the election, and canvass the votes so cast 
and declare the result. 


Sixth. That on the first Tuesday in October, 1889, there shall be elected 
by the qualified electors of Montana, a governor, a lieutenant-governor, a 
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secretary of state, an attorney general, a state treasurer, a state auditor, a 
state superintendent of public instruction, one chief justice, and two asso- 
ciate justices of the supreme court, a judge for each of the judicial dis- 
tricts established by this constitution, a clerk of the supreme court, and a 
clerk of the district court in and for each county of the state, and the mem- 
bers of the legislative assembly provided for in this constitution. The terms 
of officers so elected shall begin when the state shall be admitted into the 
Union and shall end on the first Monday in January, 1893, except as other- 
wise provided. 

References 223, 236, 23 P 733; State ex rel. Jones v. 

State ex rel. Thompson v. Kenney, 9 M_ Foster, 39 M 583, 588, 104 P 860. 


Seventh. There shall be elected at the same time one representative in 
the fifty-first congress of the United States. 
References 


State ex rel. Thompson v. Kenney, 9 M 
223, 237, 23 P 733. 


Highth. The votes for the above officers shall be returned and canvassed 
as is provided by law, and returns shall be made to the secretary of the ter- 
ritory and canvassed in the same manner and by the same board as is the 
vote upon the constitution, except as to the clerk of the district court. 

References 
State ex rel, Thompson v. Kenney, 9 M 
223, 237, 23 P 733. 

Ninth. There shall also be elected at the same time the following county 
and township officers: Three county commissioners, one clerk of the board 
of commissioners and ex-officio recorder, one sheriff, one county treasurer, 
one county superintendent of common schools, one county surveyor, one county 
assessor, ohe coroner, one public administrator, one county attorney, two justices 
of the peace, and two constables for each township. The terms of office for 
the above named officers shall begin upon the admission of the state and end 
upon the first Monday of January, A. D. 1893, except as to county treasurer, 
whose term shall begin on the first Monday in March succeeding his election, 
and end on the first Monday of March, A.D. 1893, and also as to county commis- 
sioners, whose terms are otherwise provided for in this constitution. 

References 39 M 583, 590, 104 P 860; State ex rel. 
Lloyd v. Silver Bow County, 11 M 408, Rowe v. Kehoe, 48 M 582, 586, 144 P 162. 
413, 28 P 453; State ex rel. Jones v. Foster, 

Tenth. The votes for the above county and township officers and for 
clerk of the district court, shall be returned and canvassed and certificates 
of election to said officers issued as is now provided by law. 


Eleventh. Notice of the election for the adoption or rejection of this 
constitution, and for state, district, county and township officers shall be 
given by the clerks ef the several boards of county commissioners in the same 
manner as notice of general elections for delegate to congress and county officers 
is required to be given by the existing laws of the territory. 


Twelfth. That the provisions of this ordinance shall apply only to the 
election and to the officers elected on the first Tuesday of October, 1889. 


NOTE.—Except where otherwise indi- August 17, 1889, and ratified by the people 
cated all seetions of the constitution were October 1, 1889. 
adopted by the constitutional convention, 
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Article 
I. Boundaries. 
II. Military Reservations. 
III. Declaration of Rights of the People of the State of Montana. 
IV. Distribution of Powers. 
V. Legislative Department. 
VI. Apportionment and Representation. 
VII. Executive Department. 
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IX. Rights of Suffrage and Qualifications to Hold Office. 
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ACTS Art. 
(See LEGISLATURE) 
ACTIONS 
As Loreal property, commenced tir COUnty-—-- 8 Vill 
Equity sand -law-administered “nr -same">~ >" 2-.-- -— e ee eee ene VIII 
uug Comnropiemporeemaveiry se. 22 sce ee oe eae eee ee VIII 
, (laws relating to,;shall-be:general- and uniform=--~222----~- 2 VIIt 
Limitations not affected by admission of state---_------------------ xx 
NOt iacodenv= alinissionrotsstatesn tes nee te ee a wl XX 
One mrorii@manry efot ely 1 =e anes hee eee en Oe eee sae VIiTl 
Pending when -state~is admitted; transfer of 220 or xx 
Specialiiaweahallenot-reeulate- practice m2 -—--_--.- 3-5 a Vv 
CANN TESES Tg LAD Boe ae 6 beat qncteet panne pean nes ere nee a lg a gee a Se Vv 
UWE WN Witigad Of ined [la ¢ 0) a kapoor cpt anys eh ino aga appa spleen elses V 
Wn ee 0 ope entry psy gar pnp ey ys eae VO ne aA ay AP Vv 
se ee ee OEMS Ace | Leap 4 (forge purer pnpoment racecar ema ip ata ganwe pei a lyn Vv 
TTL AALAA SE as C02 4 face 2 pee eperapeumnaeae sella ppt. Sey bp iamaplepa, ayant anion ee pment Vv 
SSDP aa RN US RWTER ob bie gy lle la lap lye 2, ee ch aap sep AMS Se Rel Angin pg VIII 
ADJOURNMENT 
Less than quorum of legislature may make_--------------------------- Vv 
Not more than three days without consent_.__----------+--------------- is 
NOL Lolany other place without consentcat2as..ileseeesseeeeee tee OL2T Vv 
OUMGUDIOCERLO -ANHTOVaN OL POVEINOL ne encanto ees ian her tean ee oe Vv 
Qtegisiative assembly by operation of law-.22--22..-._--4--. 4-5-4. V 
Supreme court by one or more justices, when__----_-.---.------2--r~--VHI 
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ADMINISTRATION Art. 
Funds not to be invested in stocks__---.---~-------------------~--------- V 
Inheritance not changed by special law_-_------------------------------ Vv 
Not to be regulated by special law_~_.--------------------------------- v 

ADMINISTRATOR 
Public, election, term, vacancy in office__---------------------------- XVI 
Shall keep office at county seat------------------------------------- XIX 

ADOPTION OF CHILDREN - 

Special laws concerning, forbidden__------.+----------------- Lee iv: 

AGRICULTURE 
Bureau may be provided by legislative assembly------------------ XVIII 
Commissioner of, appointment, term, pay---------------------..----- XVIII 

ALIENS 
COUTTS OL, IUSTLCS OD CI LO cea te tht ke ee ree eee III 
May acquire mines and ‘mining property—-2i2--_-- 2-2 a2 TIT 
Shall not. be appointed or elected to office.-_.._----_----*,~ 28 Ix 

AMENDMENT 
Must not destroy original purpose of bill..__._....__-iaanus seal: aclvasie V 
Of corporate charter not by special law, except-..------+--4-L--+_------ KV 
Of corporate charter by legislature, when. losulss22 ute ses +b XV 
Of law by reference to title, forbiddengativice_slsuci lute tes selec aus V 
To constitution, hew mades: cs ie eer clst _ 2 2. eo See XIX 
To revenue bill may be proposed by senate..---.-_-.s2ileees ius lasiee V 

APPEAL AND ERROR 
District court 

appeals from, to be regulated, by daw. «..4-4—eeet+ tented —— he VIII 
appellate jurisdiction 2. ei pet ene ode => = ge eh Vill 
original jurisdiction get 320 6le5 is. 2L eS eso Se ee VIII 
Supreme court 
appedis £0, BULlOri 700 8 on 6 on ewe ee ee ee Vill 
appellate jurisdiction of-- ~~. -~ oR petf aero d Hee tend eae VIII 
writvof ‘error (totnural fo. er apo. Bee Sees ae age ween VIII 
writs, powersto. issue225 oo Poe be eu ee gue Ae oe Vil 

APPOINTMENTS 
Governor to nominate and appoint officers when__--_-_--__------------ VII 
Legislative assembly may provide for, in certain cases:___--_--_----__-_- XVI 
Gath" Of a ppoinvece st. 5 ete an ee ee Shy eaten oe en ote Se ee ee XIX 
Of state: examinere 1. vue Soe SUES. SU a EN Be ee VII 

appointment, .confirmation,_2i.<0.--5-13 See veut te eee VII 
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To fill vacancy in state executive Off CO oi er eee teeta] VII 
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APPORTIONMENT (Continued) Art. 
State representatives, ratio defined, when_--_1---lL Lolo elie VI 
Ca BES ia Coke fom Gyo) | RISE WM ep URE Al te peels heals nether tlt cpg Poni late VI 
SIDSE MISO DAL UEC orca ee ee ces owe wom lines ein eine eee gee oer oe VI 
State, senator, One for each (County eee eed oe eee ae ee V 
EEE or Cael oh Weg atch lors Manat phy ae bok, enieonoele Araceae ok abated a bnguneetinge pertinent VI 
one for each new county_----------- _seaberedecoaiesen 9 24; pes aly «9 ye: fast te § emp VI 
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Not made for extra compensation to any one-_--___---_---------__---__- V 
for services rendered without authority soci ssc ee V 
CHALE ROS gis OPPS ILDR ENS tues ee upd ome bgt: See Lal ot staclapastgll Spall Imac glapnecptyle. fp LINBS ill ad x 
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Lo‘sappress iistrrec tion or ior defense rarcl essere nek ere S eee XII 
ARMED BODY 
Shellinon.be brought into, state, except. 8 oe mem rn Til 
ARMS 
Right to keep and bear in defense of self and home________-.-__-_-_-_- III 
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ARMY 
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ARREST 
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PCC OTN Go Bale ie ale Me ne We nl as on oe in Vv 
POTMIGTLAIT (Ol CU SOR. oa ee i ie ee a ha eet eed at. decree: V 
member of Jeviclature.in certain case@___________._-_.24439-Ssstc3Uae-us Vv 
PUMP 200 TOU 8 te eee at eh ob te eh aires Ni 
Personsaypnder, bailable except when_—Uiepeneqese—tu-sace—te sab be e- = LLL 
OnMIite0 tO WTh OT OAUCIR CONUS. ee oe a ee i aS III 
Process gor. must .be in name. of. __ be ee g yh ete er petitls pee VIil 
ASSEMBLY 
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ASSESSMENT 


(See TAXATION) 


ASSOCIATE JUSTICE 
(See COURTS) 


ASSOCIATIONS . 
Appropriations of public moneys for, forbidden when_--------------- Vi 
Benevolent, appropriations for, forbidden-__-__-_-.--------------------- Vv 
Charitable, appropriations for, forbidden___LouUisiulll 1 Lescol ale V 
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ASYLUM ' 
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ATTORNEY Art. 
County;7t0 be elected, qualification, terme ~~ 3s ts pe men Vil 
POE CL ee a ee oo wet wien ed cee Oe ne XIX 
Judges and court clerks shall not practice as------------------------ VIII 
Salaryauwed thyplaw, State pays Ba eaten eee as VIII 
Shalligacs 06.09 y00U bY. aewalite te See ee em em Rem ee Vill 
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SR LINOES ck ect t ene ee a ee age ees woe wn ee eee VII 
DTa eee O TOTS SLOT LE a aoe me ae Sa ee can real i emis oe ee XI 
Pag eT me ge SST A SI 8 RI 2 AE PE a oh Ys Vil 
TP IR OD, COTARA GUO RCTS sich citar a el atee he ee re ae ol wa ete Pe ed ce EEE 
Qualitier i Ons: FOR COs aati a cae cate es ar oe ee rn ar a VII 
SAAT yey ANG «WIAD: PAV DLC. ce i ee ae ee Phe Ree ieee eae Ara ge 
Shall exercise powers only in executive department__--_--_---------.-- IV 
HoOhtSnocother -OTuee.. 0 NTIN ge erin S en noe a i ee ee Vil 
keep accounts of state funds handleds (ome. nn th ie ee eee ne Vil 
repans:.to) governor, “-when--- =o So te hac th hairs ad wefan ge ater Vit 
FORIGeyALOCADICAL 'fj2 ZetIb Pee BO a teh ie lie ce ele ana ont Vil 
SUES Laer 1) ALN Ces TNO WGP i i ca aL Vil 
AUDITOR, STATE (See also OFFICERS, BOARDS AND COMMISSIONS) 
Compensation 
amount,,until otherwise provided by law-_-__-_-_---------=__-__.- Vil 
fecharorfown tse, forbidden! =. Je en a eee VII 
in. ait et or alligervices--+1-P Re. DN fie AO See Se se eee ee Vil 
increase-during-ternr forbidden-<-. 90"! Ter BSS Vast oe soe 8 VII 
payable, quarter] y~ <1 Beene eee Se ee VII 
Contest of elections to be determined by law__------_---------------_- Vil 
Dit es atest 2 2 Bertie BPR a AM eee ein ge nin PEROT TUE Soh Vil 
ileetecds by qualined. cloctorse s- eoe( ee. Se ea eee ee es VII 
Election to be at time and place of voting for legislators__.___.______- VII 
First efectionsofprovited corre ee eee ee eres See eee Ord. II 
Otiersubbe-ofiice-cannot-be held by aee- e. SER eee ee ee VII 
Qualifications , 
agewmnust-beitwenty tiv ery cares fos ee OOS eee VII 
eitizen* piainted Sta tes steers eee Bees ee eo ee eee VII 
résidencewiny sta re: ftor- sho Sy card are eee ee eee VII 
Residence “must~ be: at ‘seat-of governmentzoJ22_2_ lll 26 oe ee VII 
Term Oft0 Tice + ese: COR oe eet er I, BOCES Te 8 ee eee VII 
Tie vote; slopisiature: électeains easels saesensacds a ee ee Vil 
Vacancy filled by appointment by governor_______-___-.---.----.----- VII 
BAIL 
Allowed Brcbem oo ones ec ee ot ee ee Te rere Til 
Exeessive,, shall not: be required... ee ee ee III 
Not allowed in certain capital cases OCT ee ee III 
BALLOTS 
(See ELECTIONS) © 
BANKS 
Notto be. charvered. Dy special aChi 2st oe te ae ee eee ae V 
BIGAMY 
Not tosbesexensedmby., religious belief... oe te ee III 


BILLS (See STATUTES, Bills) 

BILL OF RIGHTS (See CIVIL RIGHTS) 

BOARD OF EDUCATION (See STATE BOARD OF EDUCATION) 

BOARD OF EQUALIZATION (See STATE BOARD OF EQUALIZATION) 
BOARD OF EXAMINERS (See EXAMINERS) 


BOARD OF LAND COMMISSIONERS (See STATE BOARD OF LAND 
COMMISSIONERS) 


300 


f=) 


“ 


bo LS 


~ 
NH OORHRWODOORGHNDH 


ee 


NDR HwWOwD RAN DH DLP PRP 


19 
19 


26 


INDEX TO CONSTITUTION OF MONTANA 


BOARD OF PARDONS Art. 
Comupdeition OL [5 2. OSs 2 Steal niente en ld 9 op ele Vil 
GOV GEEOr oi RL CLOU SO bot SOR a rns ci act a a a a ti heats sa hi VII 
Hearings 

TAATSEP Oe CLOT OC LIOR bE CNN ts ie cee a es a ne VII 

MIMEICEU OL: PUOM Des PU OLIGO Cart a ee er a iti dare setia iat gc VII 
Notice of hearings, DU DACA CUO Bt OY aeons cocks Gate ata sia res br aaa a VII 
Papers; shall be filed’ with*seerétary Vol state. oo gare eee vil 
Proceedings and sessions to be regulated by legislature.._._.____-__-_----_- VII 
Publication of notice of hearings must be made__------.------------- VII 
RGStOra Olt On (ClUIZENSh IDM DY UL ® 2a ic aula ana enetna tena lye nelalmranaedl es IX 
Writing, proceedings and decisions must be reduced to__-------_--___- VII 


BOARD OF STATE PRISON COMMISSIONERS (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


OTRO TN yO pga pe et ite ee ml rh nage ee et ROONEY ER VII 
BONDS 
Areitdxablec property. 26 SLE Ie ents ss OE OES PERO REE XII 
City or school district exceeding limit of indebtedness void__--___-~- XIII 
County, exceeding limit of indebtedness) void._...-..--_.___:-______- XIII 
Corporation? shall Gnoti issues fiCGhOUS snc. oi ce rae i XV 
Foriappearance Of) withess am. ¢riminal Case. pe we III 
In Poreemw leh MsraUenat DM LWOGn MAG ne XX 
OE Ree CALLE Cy WU WC Re SN a a a ti XIT 
‘School funds may be invested in school__-_----.----.------------.--- XI 
districirpcyondvlimitation, Wvdidlaue let ee eee XIII 
Town, beyond limit of indebtedness, void___------.----~-.2--.-..---+ XIII 
Trust tunds not to be invested.in corporate.__..ssSbidset 2. sosc eben Vv 
BOUNDARIES 
Br Waren ate ahs oy who) die SI Fan a > 5 <2 en nhl at np. eee ener A MEERA, I 
BOUNTIES 
BPOCt etc Se Lev VL yee eee ee ae nee ee ee me eee XII 
BRIBERY 
Corrupt solicitation of officers 
B28 -DIIDOIYs <p eee nea ee OE AB ITS TS BOP MN ese eee’ V 
PUHISN MNeNt~2 ieee hi ee ARNE EE BT OY De ee oe ees V 
Loene-deflined byt la weet ees ee OURO ee Oe ae eon V 
Legislators 
Pete eCOMSLLGIILIN Oe DI Del Va tena eee a a eee. ke ee V 
conviction and penalty under civil law not barred___-------------~-- V 
SODMEO LFLTYUMII EG LETT CL me eee eee eee near ee eH Sie ee pee Vv 
MUU ISIE wore TIT y © POLSOIs we. me ne ee ere ene ore eee V 
SOLelba tion Of DT pelry Ce ttl OU ves. eee ye ee ee eee ee ae V 
Public officers 
CLIENTS bla in uli Diigo Moelle afl cal A AE PR she eng tt eel Be Me ge ae Oia Vi 
: Punisiinent’to per provided (Uy la Wes a2. eee ee ge a Vv 
BRIDGES 
INGticuartered rots licensed. by apecia atta s eee oo ee Vv 
CAPITAL 
Bureau of agriculture and labor located at-.._-.--------------------- XVIII 
Executive state officers shall reside ‘aty—.2 42-3 bboy ee ete VII 
Location of, by vote of electors__.__.______.---- ernie Sher See ys oe x 
submitted) to vote! of electors: 1.4.26 se teh oe eee edo ed ewe tte x 
CAPITAL OFFENSES 
Notibatlable in certain-cases-- nae nee EES We eee III 
Punishment by death may be inflicted_........------------..------+-- III 
CARRIERS 
Competitions: tou be  presenweds 06, Settee fee tet toes Xv 
Consolidation of domestic corporation with foreign does not divest 
States Of WiUrisdictiOn. 20. Ue eee te ee i eae ole XV 
Consolidation with company having parallel line forbidden_-__--------- XV 
Constitution to be accepted by existing companies_...---------------- XV 
Discrimination in charges or facilities forbidden_--.------------------ xV 
Equaliright-ofttransportationgtoeasl| foe Geek 2 ose nee nee xV 
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CARRIERS (Continued) . Art. 
'” Excursion or commutation tickets allowed if same rate to all__-____-._-- XV 
Express companies shall be °-- clo 2oboae Soe ici lo cece see cio nee ake XV 
Long Haul not to“cost "less" than short nauiic io lool ei ance ces eee XV 
Officer cannot be officer of parallel or competing line--..------~------- XV 
Poahuamorblddensccscs cca ee See ak en oe EAR eae a Nt eee XV 
Preference in furnishing sérvite forbidden 2522 2 ea eden sen XV 
Ratlengdsreball (be wel Pee ae eae a ee Oh ee eae ae ee XV 
Rates, legislature shall have power to regulate-__-_-_--_----_--------- XV 
Prater ation, COND ANICK Oba) Te ee XV 
Uniting “with other ‘carrier Company, torbidden penn an ante XV 
CARRYING CONCEALED WEAPONS 
Right to bear,arms,not.to be held.to.permit.-—~-..<-<6pomewege see qee- se III 
CEMETERIES 
Wa FOeeie frO Drove rey bake tO aoc AE, 5 ATs XII 
CENSUS 
Of. stgterinhabitants takoh, When <0 sneiieeeenenn SE VI 
CERTIORARI 
Contempt proceedings in district court, supreme justices may issue 
poy Pelle Eels eg A eaten ge prlachopas gach leet cede fags thesiingoi ons tlie tlm aU aE  pypimaemelt oe, VIII 
Distier CuuUre My. IeeOU Write Uloe ss ster weer me eee ete eee VIII 
Justice ‘courts: have tio power to “issue writs of__----___- VIII 
Justices of supreme court may issue writs of, when_-_---_---.--__2---~- VIII 
Siiprene court maytissile writs Oiowe . cese on ene ee ae oe VIiIlr 
CHARITIES 
Appropriations, for, .forbidden..___aiivunion m_baleecel at Joe Spo Vv 
Contributions. for, aecepted by-<state.- 2 fle ee XXI 
Exemption from taxation may be allowed__..----..-._---._s<____- XII 
POPOL Cn. OULU G On, OF onset ce al ceo ee eet eine ale XIX 
CHARTER (See CORPORATIONS) 
CHILDREN 
Adoption. not authorized by special law i2.-22---s¢gaMeutc els etbalense Vv 
Estates. not. to be affected-by special, law___--._-_.-2.-------.- - ee Vv 
Legitimation of, not to be declared by special law_--------------.------ V 
Not-to be declared of age by special law. _---.-.---wet-9sf Legtabh_sed_ Vv 
State engages to maintain free schools for_._______.-------~-----2 Ord. I 
(See SCHOOLS) 
Under sixteen years of age not to be employed in mines~_-_--_--_----_ XVIII 
CHURCH 
Freedom “or consciente eunraigeu ee os) oe eee eee III 
Neither-state or nrimin pate eal! Ail eo ene ee i we i em XI 
No person requiredvte Support Gr eitend.. 0 eee ee eee na oe ee III 
Places of actual worship exempt from ‘taxation--~-~-_-----------__.- XII 
Shalfmothcontrohsublintechooulsssssssac Sac wees ote acuwense Ord. I 
Toleration: of religious: sentiment. sdcured oi 2sudoeen shoo dees Ordei 
CITIES AND TOWNS 
Courts established for by legislative assembly___-___.--._....------_- VIII 
jurisdiction in all cases under ordinances_-_____---.____-_-_--_--_-_ Vill 
laws- relating. to; shall -be general and ‘tWmiférm_-2!2_- 22222 ll VII 
magistrate may be ex-officio justice of the peace-_--_----------_-__ VILT 
duties not: to be-prescribed- by special law --2-L_--L_--2----- lL Le Vv 
shall reside: whore) 28525250 5.20 SS ee a ea eee VIII © 
Debts; limitations upon contracting o-- os aes pe bees_ ee olde XIII 
contracted beyond void ~----.-----_-he wi Ret-od-veos-diesh-ed. taemeEkl 
ORE aa Ce so eG DAS OS ea is AOE e ee Sn cnet 5 t XIII 
AGL Tel GQUiBned UY BUCCreL hi WE oo see ie hte re eee en eee Ae 
owing - to, -not-reduced)-exeept -by*paymeéntseencoss tee Vv 
paid by JOyy i! Six CBQM AO tO ae eee eee ce ee ee XII 
stave -sirall sn eyer-sesnmens3~ seen esate osname Some we ee XITI 
Donations -shall-not“BaMMade Py. eee ae ee ee eeaa pa manaeon XIII 
Blections-shall- be) by -ba oreo Fee ee ee ee aie en oe IX 
Hote salAtedeby -specind tae ee eee ee es eee ae oe ee eae beat 
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CITIES AND TOWNS (Continued) . Art. 
Elections shall be by ballot (Continued) . 
qualifications -to. vote: at--.secesesnuesccseeeceesc ll) L212) SOT. IX 
rorvappomtment-or-eleetion -2--NA098_ JHONUI MOR AuOMmUSt 10 Moly 1B.% 
Piet OLC TOI Grd lene: seein seems eae ee OLN i Se, So Ix 
Money borrowed used only for purpose designated_._..._-------_------- XIII 
MUMmICINAL TUNELIONS NOT CelOGR COC ug OR ct lee Eee ge he SR ar hn che V 
UGDEPOMLUL VSM SIG CUNR DY SPCCIA LAW no ce tee ah ee ae BE V 
Wotwyreleased? Trom™ portion) of State) TARes Lg a4 ee tet ee hee XII 
OP Be roe WGTTUNT SOLLCIURLLON: Os)! a2 ie rth ir abel Rie IE a cee OE oe ale Vv 
lepuslative assembly may provide ——— 26 cpa. Eig ed Both ietet ety XVI 
EAS eg oF Pa mE Age ee iba VEE ea ay TEN 2S penal ape tae epee tulle nls XII 
powers and duties not fixed by speciat-law__<! uit 2 895). fle V 
Plats or grounds not vacated by special law_~_-_--s<ee ayy eu pees eye V 
Powers: and duties of officers not regulated Dy. 4 ee eee Vi 
EIDD@rr COLD. LOM LAS Avs cnn aesmen =a a-ak “mot site an XII 
not to be held by special commission_____-_~-_- pa vactalate. New sie tiiaheon mpl) ater: WRG V 
halroag not to be laid in street, whens... 222-8 ee XV 
pT RU ICE yo AO k na Name: palate de 2 ie Bieta scm hail he eee or ia XI 
nof-.aid any sehoo!l controlled, by ‘chureéhliws- 2 == og XI 
SitdeemHOLeVaCR LOG sY SUOCIAL AGtcbu te aun ck > oem eee Be ll Te V 
PA MRET EY OR CST LOCI LNG wis pct pated oh teeta co he nag on Naas oo ee lh aS XII 
BaBAASOU ValltiatiOl, LLMIbatlOn Of -ser estes een aCe an fae ees oe XII 
nocorporation shall be exempt froma st. -p. is a ee ee XII 
Moesto pe levied Dy special COmMImmasiONs 22-2 o 5s sso es ey V 
railroad shall be assessed and apportionéd—. 4- =. 5-5 LT 
CITIZENS 
Aliens-may acquire mining property... -__- +merepey esse eae ste Til 
A Oracers Civil And military must Resse ag cw eb enn eee eae, IX 
Judges of district court must be--_-__-_------- st ta Eee lan mT VIII 
Jusiees Of Supreme COnrL MUBL-DO Soe oe ee Pee eee ke VIII 
Naparaucavion JUTISGICIION © 0. Jeu oa Cu aeet ae kee oe Sete as VIII 
NiatewmeocuMve OlICere InlsSG DO ol U ROL et eee VII 
BtatiignsOrceited not réstoréd by special. Jaw -—- 2 oT Vv 
AMULET) 29 Ea fea aceon rli ak er — ga DS ge ie ee IX 
CIVIL RIGHTS 
Acquisition, possession and protection of property.-.-------_--------_-- subi 
BBM Y TiO Nt LOveOUATATILOR( No es Oe Se 2k os ei III 
Due process of law 
Oroper Lv aut Letve Taner WitlOUpo see ast see ee ee ee 190i 
Bovis teh, Uae COL Cee Te ore ae See ee ee SS hae Ee ee ae TIL 
Hnjowment. and defense of life and liberty.-.-----syesneserl selmeo2 ee iit 
Spee NE es GAT opie 1 PBA Mak ki Ao ley eng A le lace AM aim ame yen yey St er ape Til 
Tox DURG SI aClO. laws DTORtDECOU So Sere ae on peeeee ete we eee ee Iil 
Franchises, laws making irrevocable grant of, prohibited_--__---------~_ bya 
FS i ey he gata Be by dg ly ply tps pepe hen pS ec Reg Ah pep ge Bt oa ap Til 
Freedom of speech 
CUATONT OC lremier weer ime ee ee et ne See eee eee iil 
Repponariue-Tor-apuse 0l-seecle ORS ON ee een ane ee Tit 
Happ aipon acc neon -ODtaiming- = =sserce~ JOR) ON esos III 
Immunities, laws making irrevocable grant of, prohibited_--_------------ III 
Life ‘or liberty, not to be taken without ‘due process_-.-------_--__--- III 
Obligation of contract, laws impairing, prohibited___.--_=-------------- III 
iPettion ais enters sNATanteed..2-ncesa<uecue eee anes--3--<--+- rene Tit 
Property ; 
Rotecor Destokeney anous PeOMpensation.._..-.-- +n nak ae ITI 
moterOuce Wa kelaurrGnour Tallo; PlOGces een nnn III 
Kedress’ ofixomievances; rightrto petition) for.:-.--.-.-..-------- D4 III 
Religious proféssion and worship «2:2. 2t2sb...-..L--+<2+-----+--stenaie II 
Religious sentiment, toleration of, secured_-_--1-.---.-------------- Ord. I 
Remoenstrancemmiohtacnl, ouarantecd..<nnamcceconeHeee nee ceessemerneces IIT 
Right-torbearsarms not to be called.in question._._-.-.---.----.~-.--#43- TI 
Rights of people . 
declarations ofsiui. Je cenuelsea sisieleteuenses ol JICOgGR Wee TII 
egnedss east Alice akcankkccn wen eewnn ARATE WAIT OOUqne 22 Vh3! Til 
Safety and happiness, seeking and obtaining-......._-----~----------- Til 
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CIVIE RIGHTS (Continued) Art. 
Special privilege, laws making irrevocable grant of, prohibited__-_--_~-- III 
Sirffrare, tree’ exercise Of ence ee eee ernree-een-— ts Oe eee III 
Toleration of religious sentiment secured__.--.-----.--~--------+-- Ord, #1 

CLAIMS 
Apainetwerritory -aswnmedWyisia eee tec ene 0 nn i an ae xXx 

state-contracted only by: authority of law—---—1 oo ee eek V 
boardrot ywxaminers piustiappro yer ee ot. we ee a ee ee pee VII 
Not«aiiected*by- admissionsotietateses - ~~ a cee de ents soe xx 

“' Statevencaves: tor pay all owingrbyeternitoryes 2 ----- -- Ord. I 
Validuander terrrtoria tera weer ieee ee etre nee ee oe eee xX 


CLERK, COUNTY (See COUNTY CLERK) 
CLERK OF DISTRICT COURT 


Accounts to be examined by state examiner____.~.-._-__-.--_-_-_-__-~_ VII 
Commperies titi x6) Dy. LW ea ae eo ee en ee ee ee VIII 
Ba 27 0 tm nga ee ig pepe gy a Pcp af opine aig Cori. Dela, “yal epee at XX 
tO DO PFOBerIDOU UY NAW — caer see ree ae en tere coe en etree oes VIir 
PUIGC AsO GDOL IN a ee a re re ree eee ranean age ee ee Vill 
Oa tivotsomi ter sre see See = pe Oe ee er na ee a ee ae XIX 
Bhaliviee pUPy rea nieselouely OC. ne ae ep ee xX 
Keep ngiice rats COUNERT SOAs oe no mee ee ee eee XIX 
TC y PEACtice nas Ca ALbOTUC ye. we Se een On eae ae sane ee mee VIII 
perform? wlimdutica tof probatemelerl: 2. 0e ee nn eee XX 
OSLO LIT MCN IT Ey oe eee ee Re ee VIII 
Torte gMererinec us Gishtity NU0CO.. 0... eee ree coe eee eee Vill 
Vacancy It OIneée NOW led et eee a a ene ee eae ee ee VIII 
CLERK OF SUPREME COURT 
Accounts?of; examined iby ‘state examiner: VII 
OomipensdtiGime Orel ced pla oe seem ree ee VIII 
DiEIeRte WO: prencli el 1 Wala ee ee te ec te ee ee ee VIII 
MULE CEE(L” DY= VOUOES vet b ll D Oc es ete ole ee ee a ta a at tae ee eee VIII 
SL COM LO em ere Be eet eee es tag ee ne ee ee XIX 
Shalbownou practice Ase attormeyauring, term. ooo VIII 
Hol EV NORIO” WAG e eee ee ere ere a ere er ee a cee VIil 
subyectatonrules: of. gupreme) courts 2.2. wc!) oes oo ee ee VIil 
Vacancy in office, how sblleds stints Be oli tows So ee eee ste VIII 
CODIFICATION 
Bill for, exempt from requirement of unity of subject_------------_---- Vv 
COLLECTOR 
Of taxes... county. £reasUrerc cian Ie UR ee Pee Sem Fee XVI 


COLLEGES AND UNIVERSITIES (See also SCHOOLS) 
University of Montana and other state institutions of learning 


control vested in state board of education__---_-----__-_-_______-=. XI 
funds of 
@uarantecdchy vetate: ees. Sees 8 Pett case tt. Bee xI 
income. from, devoted to maintenance_—_- .-<.2+0~426--ihl een XI 
an Vested ,ACCOrdInG (10 IAW 8 Loe oe ee a Ree seme hl i eee XI 
anViolate, LO Tenia ins LOxeV er Bada cce- ate eee aoe ah e aes at aes XI 


permanent revenue funds for (See MONTANA TRUST AND LEGACY 
FUND: Article XXI) 


COMMISSIONS 
Shall besissuéd in; Aamot of estatescucsc osteo wonce ae eee Re ee VII 
Signeds Dye waroiiiete saree we ake ele ne cc aie mene ao eee ee ee ee atmo 
COMMITMENT 
By tisgistrate. sleet deen aaedesowoecccnsci2z_ ULOSUe Diet Mewes ien Til 
Prosecution,on»information :after: eesti Ae SOLER Se ee ae III 
COMMITTEE 
All. bills must. be referred. to and printed_=--52.2-22-222c0 eee ae wi 
Governor may appoint to investigate state institutions___._._______-_--- Vit 
Legislative, supplied “under, contract .-;---.-2sccecneeb eoborsee se eeeeee Vv 
Municipal functions not to be delegated to --.-------------------------- Vi 
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COMPANIES Art. 
(See CORPORATIONS) 
COMPENSATION 
(See SALARIES; FEES) 
COMPLAINT 
Prosecution on, before justice or municipal court-_.__----_-----__---- III 
CONCEALED WEAPONS 
Carrying of, not permitted by right to bear arms_---_--__--_____-____- III 
CONGRESS 
Apportionment -and*representationir oo eee eee one VI 
Congressional districts to be fixed by legislature___.__.__-_.__-_._-_---_-_- VI 
Elections to 
BOLAND Ce LO We 1 SOUS UV Ia Wn cea a aa ee ee eens ae VI 
First election of representative to, provided for-__-_-_----------- Ord. II 
indian#lands, contrelled--by--22 22270581 ee eee Oe Oe Ord. I 
Member-shall not. be state legislator cou jeeeseee eee ee ee V 
Representation *and-apportionnient in’ 22_ 22 2 oe VI 
CONSTABLES (See SHERIFFS AND CONSTABLES) 
CONSTITUTION 
PILCLOU POL VESLAU ISU OU ys WHOLE meer. Se Rete et nT ene ener re ee me III 
PMINCHUCAPOTeTCVIBCd OUO Wine nonce amie ce ee eae ee XIX 
ConstTUcauiee ManUaluny ys cree Nate OOO. noe ie oe die III 
Enumeration of rights not restrictive of others___.__._...._-..-_____---- Til 
Of United States adopted by Montana________-_-_--_-._-_-.-._.-- Ord. I 
CONSTRUCTION 
Of constiintion,aa, .mandatorycteee sete 2. eT EU oe oe Tit 
Police: spower of oetaveyu. a2 errs stew Or ee ee ee ee eer es XV 
Right Ol. eCuunent «dOMa Mi sonvts os sto hos ROR phi 7 ORE XV 
Word “property” as pertains to taxationfJLV—UWosle bl eee XII 
Word “corporation” as used in constitution.__.__.__-_-__-__---------------- XV 
CONTEMPT 
Legislative assembly may punish members for_-_..---_.--_.--.--------- V 
Proceedings in district court review on certiorari-_._-__.-------------- VIII 
CONTRACTS 
Convict iaborvahallinoti be letsby isos. oo. ee eee ST XVIII 
dog Weim palriy Pe lUMatign Ole VOIG> 2) 88 on ee em oo ti ee eee III 
NObmaiLeCteds, Dym ACHIIRSION (OL SLA LC. Oe asa cael el cee mice i ee ei XX 
OPRVCYEILOTY BA SBUINOU MD eS 08 GO Se a noe Me Dee eee a eS XX 
With state, void, unless authorized by previous law__---.-------------- V 
State engages to dsstime all territorial_——___--.-._-.....- = L-..-- Ord. I 
Supplies for state must be furnished under__-__.--_._--------------. "4 
To exempt from liability for personal injury void--._-__-------------- XV 
pe QULOMAMELOETILDIY Val Ul Bhal@ so Mae oe ee ee a ke XX 
CONVICTS (See CRIMINAL LAW) 
CORPORATIONS 
Actions 
RiCieRCOR SUC! PYOVICCO= em tn at Pee ee ee eee eee een oe XV 
EUs (Ce Rt A ily UF ee ne A lt yn ge GRA MRMIRNCMe Le * Tds MM) Bi geek) ee 2 XV 
Associations, included within term.___.___._-.---.-------.------------ XV 
Bonds 
fictitious;increase of, shalli berwoidssvcuiu se: 21 seo oe aks a XV 
investment of trust funds in, prohibited-_--._--_._--------------_----- Vv 
issued, only efor: value receivediusstetowcet oer ells mune oS XV 
Business of, shall not interfere with equal rights of individuals_____----- XV 
Charters and creation 
alterationie permitted go seee ewe eeeee. a ieee oe ee XV 
BHEMiment epermitted, 22. ea oe ok ears eee 2 Be ee See XV 
general law ttooberprovided concerning®=_ L392 2-5 k XV 
laws governing, shall be subject to repeal or alteration-__----------- XV 
legislature) nisy ialier corAannnul 845s ewes be Jeo eo 1) ste XV 


Sec. 
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CORPORATIONS (Continued) | Art. Sec. 
Charters and creation (Continued) 
special law shall not grant or amend, except 


charitable corporations under control of state------------- tik esate Oe W 2 
educational corporations under control of state------------------ XV 2 
municipal corporations under control of state------------------ XV 2 
penal corporations under control of state----- tout ssoted 20_ 10 xXV 2 
reformatory corporations under control of state---.------~~---- XV 2 
void when business not commenced at time of adoption of 
COMMER etd OMe eI cre nen ne ee ean eaten a pnts Rica a XV A. 
' Contracts of employees releasing liability unlawful_-------------------- XV 16 
Definition ‘in constitutiom e_2)~+2.--U__.-—} eteteseseeoe-baa-Jaset XV 18 
Dividends, unclaimed, to escheat .to, state.-.--s.-+--~---+-+-+-4+L-La-- XI 2 
Dues from, meas for securing to be provided...) 2-225... ae XV 19 
Election of directors or trustees ; 
legislature to provide that each stockholder shall have right to vote XV 4 
manner of, to be prescribed by legislature______-------+-++-+--+++ XV 4 
Eminent domain, subject to... --- = — Hee - shed See eae XV 9 
Equal rights of individual not to be infringed by---------------------- XV 9 
Foreign corporations 
agents’ for service must be-providedtl2 2s. 8 ee el eae 11 
domestic does not become, upon consolidation___-_---------------.- AN ppayd 
greater rights and privileges than domestic corporation prohibited__-__XV 11 
platesht THUSiness; mM UstINave ONG Or MOTO. on oer en ae XV isk 
BOTEAGE, MOCULA CLO, FEO WGP TOV LG Co cee cacti mor me rie lena a eens XV 11 
Granting privilege to, special laws concerning, forbidden_--___-_-__~~- Vv 26 
Indebtedness 
Van SY 6k ARM. 4. be * SE M aA Fa PURER BPO PALIT SSE ARTIIT . XV 10 
special laws extinguishing, forbidden._._-_.....--._-=....---¥iO1T> V 26 
Joint stock companies, term includes. _-_ 2 ewe wn CEU eet Beats XV 18 
Jurisdiction retained upon consolidation with foreign corporations XV 15 
Liability; release from, when” probibited.+---.-.----.-aisseeb- jessie XV 16 
Municipal (See MUNICIPAL CORPORATIONS) 
Police "power, subject to __---- "=~ = paisa sien ab haere oe Sota XV 9 
Prico fixing, combinations for, “forbidden seus fee ee eee XV 20 
Property and franchises may ‘be taken*for’ publie usezco-2 22-2 XV 9 
Railroads (See RAILROADS) 
Regulating production, combinations for, forbidden_-_--_-----_---_--_-- XV 20 
Release from liability, employees contract for, prohibited-____._-__---_-- XV 16 
Requiring contract releasing from liability for injuries, unlawful__-__- xV 16 
Retrospettive daws: benefiting, -forbiddenci- ion o ni eet XV 13_ 
Hight Tossuerountaneed nope oes one Oe cee ea eee ora eee A Va, an tee 
Special laws extinguishing indebtedness of, forbidden___-2----__------~- V 26 
Stock of 
fictitro ties Cressey rate OC POL ce ge ree ae ee erg XV 10 
increase 
GCOMSOML OL aIOrsty. 1 CU ISCO a ee ee ee DO's 10 
Lloeting* aieenowce. van oe eae ae eee. eee XV 10 
Sin y tie Wurnuencel ol Pollet at: ta Wenw ne neo te ee ee oe ee XV 10 
investment of trust funds in, prohibited___-s92s_t- 4140s iin3_auds- V var 
jssUOd “OU FLOP Wailea TOCCLVOG. 15 oo coe ae aan ee ere aoe oes XV 10 
WHLCTINS “NPUliUt eam. oe ie oo a eee ee ee eee ee eee LDV: 10 
Subject to being sued as natural: persons-- 222-22 eo oe XV 18 
Taxation 
TicenRe “tax | Mary. Wee nO RON a Se i ng ae mea ae a ULE 22 XII 1 
power to tax shall never be suspended or relinquished__________--~- XII 7 
realand personal nroperty shall be taxed. 2.0 8 XI &; rf 
stock not taxable if property is within state and taxed___________-_ XII 17 
subject to state, county, school and other taxes_.__._____-__ A. 20. IROL XII t 
Telegraph and telephone lines may be constructed by_---_---------_-_-_ XV 14 
Term includes associations and joint stock companies______-_____-___=- XV 18 
Trusts;‘ghall notibewmormedcPter ee aa iKV 20 
CORRUPTION 
(See BRIBERY, IMPEACHMENT) 
COUNTIES 
Abandonment or abolishment of provisions for__.__.- oto 9O2lLA Vee AY XI e! 8 
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COUNTIES (Continued) Art, 
Affairs of, special laws concerning regulation of, forbidden-_--.--------- V 
Church or sectarian purposes, use of money for, forbidden____-_------- XI 
Consolidation of county offices, authorization and provision for_.-_---- XVI 
Consolidation of, provisions fori: outed oock SLi sent Bolle cs ieee XVI 


County commissioners (See COUNTY COMMISSIONERS) 
County seat 


general laws shall be provided' concerning-~--~-~.2+_--2~.-2J2LkLe XVI 
legislature shall not have power to remove .--__--.1_-------L---- XVI 
offices shallpberaivess sds boss halenese Jock AMUL Zito 101 ae ub XIX 
question of removal not to be submitted more than once in 
fgur years, <..2<-5420n-5q5ns-sabhidos. .oniusao ton. SyLe ev: XVI 
removal only by majority of electors__.._-..-C2sacelsebsculiLl XVI 
special laws concerning locating or changing of, forbidden____________ V 
Creating offices in, special laws concerning, forbidden___-.-_-L.1-L_L iL. V 
Credit/ shall not be loaned by...----..i-f2923- 500 221 W3Dl182 Ba sEL XIII 
Debts of 
funding, legislature MA y/ provide fOr eee eee Se nema XII 
private. property shall’ not‘be-taken. to’pay---2-------- 2-2 XII 
Donation.or- grant-shall.not-be made-by=<=42. 74528. se ne XIII 
Exempt. from -propertytaxation: <42ss=sssesasass=sss-sh- -.----------—- XII 
Existing..counties .establishede. esta cecebete eset net 8-5 XVI 
Expenditures for church or sectarian purposes forbidden_________-_-___- XI 
Form of government 
approval of ‘electors required before change..._......2--.. 210120 XVI 
lopislature! may. change.[e) oS 8 DA OI t 0 2 MOND XVI 
merged city-county government 
boundaries of, to be defined by legislature.._......----._---_- XVI 
discontinuance may be provided for by legislature_.__._.__.--___- XVI 
Revislatureeigave VLOWOe L0l cnn can oter ae ce ATTN XVI 
officers, election and duties of, to be provided by legislature_____-_ XVI 
Indebtedness 
amount of 
limited to five per centum of value of taxable propertyses.is-a XIII 
single expenditure limited to $10,000 without consent of electors__XIII 
bonds or obligations above limit are void-.~.+4--~ 44-22 qsese--4-2 XIII 
borrowed money must be used for purpose specified__..+----.--___- XII 
Pree Onn OP eee a POT OIIMO Ne a eee ee meee XIII 
new,icounties; (liability Tor. 223001 Sie 22 a he otads cd bi XVI 
not to be authorized for construction of railroads___-.-_..-.-.--_-- V 
NULATORDG, Telunguisned: Dye Special ACT 8 eee igen w EI A V 
ginteesiela nit assumed = so oR ie po ete cee ORLA XIII 
Joint ownership with person or corporation forbidden__....._-----__- XIII 
Liability for past.transactions; forbiddenzssislcugeys_ DelLuLseaee lil. XV 
New counties 
indebtedness, \lhabielte spay proportion "of + = 2-0 =» one eee — XVI 
liable to pay proportion of indebtedness of counties from which 
BOT TOU nike ent ee Bec ee eee oem oe MsenS he, oewtinga bag 4% x XVI 


Officers (See also particular county officers and OFFICERS, BOARDS 
AND COMMISSIONS) 


appointee holds office until next general election______-.+--_-_-L___ XVI 
SE a re oe iden a yew ais ww pearl ote okie he OA LE XVI 
consolidation of offices, provision fOr_- 322 4--scee eee vious Jo_bicad XVI 
SR lee nae ee aa as ce ey SEIN XVI 
county clerk | 

elerk of board of county commissioners.__---- -ayaey-agotal_calu XVI 

PerWUIClO TECOTO CT pe tein et teeeteioads wd hallfiied_ot XVI 
yap uah Mis Ve eroiw h Sys Chik 60 Shag Oa oZ aim) £6] pF Pan legen egg XVI 
county SuUTVeyoM —AcLe Je Bate pale ass ) cake oe XVI 
Waeceere ae Det COUNLY SCGt82 cose so) Cel SERS XIX 
other officers may be provided for by legislature... 2----_--- 2 XVI 

ternmis Of, shallinot exceediiwo. yearsi son A AO OYE 
publicadministratori) iy So iket hed 210. N90 TT Oe XVI 
sheriff (See also SHERIFFS AND CONSTABLES) ---_------------ XVI 
special laws prescribing powers or duties of, forbidden____--_--------- Vv 


term of office, four years for certain offices 
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COUNTIES (Continued) Art. 
Officers (Continued) 
treasurer 
chllector,.of:-saxesiaicarg hoe Bie Sele. She 2 ee XVI 
shall not hold office more than two consecutive terms_----------- XVI 
vacancies to be filled by appointment by county commissioners__-_~_- XVI 
Poor shall. .be, provided; for. bys... 2 shes ha x 
Private property shall not be taken to pay debts of------------------ XII 
Property of, exempt. from, taxationsic2o_2--L lees 2 aol 22-22 eel XII 
Re-adjustment of county lines not prevented by debt restrictions on 
now, counties y.ssbaeeeei tS eee se Se ere OF en ey Oe XVI 
Retrospective laws concerning, forbidden---------------~------------ XV 
Seat (See County seat, above) 
Senators 
each county.entitledstosaneds dso) Sib se a APL Je at eee A VI 
newycounties, entitled to, oneleach2.y_2en lb. kee. SSeS VI 
Shareholder in ‘corperation; dcannotebes turt...... <a ee XIII 
Special laws concerning offices and officers in, forbidden__--------------- V 
Taxation (See also COUNTY BOARD OF EQUALIZATION) 
localeauthorities to have power _0f___=d.cb2e: ul jon Uses tegen aa 2 XII 
PeOperty exempt {romi ts tee 2 ewe Htereee eee eee XII 
release from; denied.25.. 2.22 -tesc sie bedelld stes. sari XII 
Work of, eight hours shall constitute working day_----------------- XVIII 


COUNTY ASSESSOR (See also OFFICERS, BOARDS AND 
COMMISSIONS) 


Pirstpelection = of, provided. tor.__-- So ae ee eee Ord. II 
Term of Oficte,is four years...._L._..... -- 2 Se Se eee XVI 
Vacancy is filled by appointment by county commissioners____________ mV 1 


COUNTY ATTORNEY (See also OFFICERS, BOARDS AND 
COMMISSIONS) 


ASD GaTL Cpe npabeT nid yk — sere sects AE ee eh ee Vill 
Duties stolbe Mixed Poy) laws Oa ee be. oS ee, eee VIII 
Election 
ab, Peneral election tam e2ch-COUntye so eee Ue noe ee ne ee VIII 
fits. clectignvom, pt OVAOUEE OF Sons Ee ee a Ord LL 
Qualifications, same as for district judge, except age_._.__---_-__-___---_ Vit 
Residence, in icounty,-during termi equited st Se et eee VItl 
Salary ‘ 
half/paid by: state-and half: by: county s-o- sete oe ee eS VIII 
Los Dey XedelbyyAare ee ee ee ee eee eee ae ee Wilt 
Term of office 
of ippointeewedshs. we teee topes ye 2 eee eee VIII 
torjbe: two» years... sab Datiet_soctesocrh?. te een, Se eee wea, 
Vacancy in office filled by appointment by county commissioners____-_- VIII 
COUNTY BOARD OF EQUALIZATION (See also OFFICERS, 
BOARDS AND COMMISSIONS) 
Composed of board of county commissioners___---_------------------- XII 
Duties to equalize valuation. of taxable property..___...--..---_-----XII 
State board of equalization to supervise____-_-_______-sesensi ets XII 
COUNTY CLERK (See also OFFICERS, BOARDS AND 
COMMISSIONS) 
Clerkroi board.of.county commissioners S222, oo eee av 
Hex ORTE TO SVOCOT OTe crete tee een ee ee eee eee en ree ent ee eee XVI 
Hirst? election 2ofeenrovided tole. eek. eee eee eee Te eee Ord. IT 
Termforvoiiice iss Our sy cal ee see ee eee ep ee ne eee XVI 
Vacancy to be filled by appointment by county commissioners_______- XVI 
COUNTY COMMISSIONERS (See also OFFICERS, BOARDS AND 
COMMISSIONS) 
Appointment 
to, dill: legislative vacancy, when.._siuay sted eee Pe ee ee V 
to fill unexpired term of clerk. of the district court_-_.___.____----__- VarT 
to; fill unexpired term of ‘county Httori6y! 7.6. ALI Le e228 _ VIII 
to fill unexpired term of justice of the peace_____----------------- vere 
to fill unexpired term of other county officers_____-___------------ xXvI 
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COUNTY COMMISSIONERS (Continued) Art: 
Commissioner districts 
assignment of commissioners to districts.._.___.___-_-i---.-----+----- XVI 
election of "commissioners; fromock Fs Ee Ie Ia Sa as Ba Ps XVI 
certificate of metes and bounds to be filed with county clerk_______-_ xXVI 
change of boundaries 
cannot be made within six months preceding general election____XVI 
made to equalize population and area__~_U lou ~~ --__-L_---_---__X VI 
term of office of commissioner not to be affected by_--------_---- XVI 
district judge shall assist in creating or changing_____-__-___-_--~- XVI 
equal’ as. possible in sarea and population. on eee oe XVI 
new counties shall create at first session__.._._~--- Byte se gabe XVI 
Constitutascounty so0arcd ol equalization. 2.1. oe0 cons oe ee ee es XII 
Division of counties into commissioner districts provided______------_- XVI 
Election 
firstigp lection »Ofs DTOVICGO ALD te emcee cdo tet SE et a Ord. II 
from commissioner, districtia.e35.c4 19.12 wepsd 4y. Igor hy? wal XVI 
to be submitted to all electors of county--..---.------+-------~- XVI 
Equalization, county ,board of, shall be ._.od-—temer cates Jett 29. seg XII 
Legislature, to fill vacancies caused by death in_.----_--------------- Vv 
UOMO Le SEL BG. GILT CO ce a a ew act ae Re reer ieee XVI 
Residence for two years in commissioner district required____..____-__-- XVI 
SM Snag CAT SD Ais AU UG CSIR FA FEY i ea a a ae eh ae Aes, ea ls A yk ee XVI 
Vacancies 
in legislature caused by death filled by____--_.-.---.-4__.-. Piet Serer tet © 4 Ate 
tobe filled by appointment -by, district; judge... ee XVI 


COUNTY CORONER (See also OFFICERS, BOARDS AND 
COMMISSIONS) 


First election. of, provided £0T<asc-e<t et SeGt) sey ip Be ie Ord. II 
DOr sot £OtiGe.i5. OUR ACTS emcee toe ee cee SEE XVI 
Vacancy is filled by appointment by county commissioners________--~_- XVI 


COUNTY SUPERINTENDENT OF SCHOOLS (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Wirsteelecmontot, nrayid COMOr. 2-2 ee cree! Ord. II 
(Sere LL CaaOTiSerO bese, Ste ee ee eee ON ee, ete Ne EN a he Ra et he tS IX 
Verio .omed istfOUr@yCalss obo). eS Pern. er XVI 
Vacancy filled by appointment by county commissioners______-------- XVI 


COUNTY SURVEYOR (See also OFFICERS, BOARDS AND 
COMMISSIONS) 


Wirstrelection of; “providedtiore-. = sru2 sue keg SE A eo LLB. Ord. II 
Terngion o1ice 18) foun yearse aes 29. Sees: Ma oe NOE Be a SE XVI 
Vacancy is filled by appointment by county commissioners____---_---- XVI 


COUNTY TREASURER (See also OFFICERS, BOARDS AND 
COMMISSIONS) 


Accounts tobe fexamined py, statecexaminer 0 5c ti gS perp Vil 
2 ROTA Meh ai ek et AU a oI leat a aeagtane ee ala me Sacha AnD hn GI ad NEN DOIN SARTO Ss IOS SES XVI 
PitsteelectionsGisprovided. Ot 22s. Foe ee ee Ord, stb 
Office not to be held for two consecutive terms__-------------------- XVI 
BGT iiNae IPO) COMO ITTY Ca Tam ee seer ee a XVI 
ete Rome TO lL LOC) ae ee ee ee a a te Ue a XVI 


COURTS (See also JUSTICES OF THE PEACE AND JUSTICE 
COURTS) 


Administer law and equity in same action--__-------------------- VIII 
Adfoweapeedy remedy <2 S252) Ba Dey ee Btn? Babel dl gt aoe EL 
Bribery of 
Meiiwed se ak. ee Cie 8 AEE. see Vt WOR torte Be cosa up ad ye’ V 
punishment to be provided by laws veelhcc! eave, adeeb sett Vv 
District courts 
mopeaisd to, 170M justice courts, allowed... =. s2.5---—-24> 4 Vill 
appeals. from, to..be. regulated. by -law_.-2=--22.- 22222222222 Vill 
appellate jurisdiction extends to appeals from inferior courts_---_- VIII 
business of, to be transacted, when 
every business day, when only one county in district_------------ VIIt 
judge shall fix term, when two or more counties in district_-------- Vill 
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COURTS (Continued) Art. 
District courts (Continued) 
edrtibrari, -writs. of, may~ba-issuedu ola. OL Ose eee VIII 


clerk of, (See CLERK OF DISTRICT COURT) 

habeas corpus, writs of 
issuance of, on legal holidays and non-judicial days__---------- VIIt 
may be,sisened t4csecu-yasbetene Ue le cri dt bcos eh oe VIII 
service may be had of, on legal holidays and non-judicial days--VIII 

injunction, writs of 
issuance of, on legal holidays and non-judicial days-_------------ VIII 
May: be. issued oeniccecweteein LIU og. UE B88. BS. SEES 2 Se VII 
service may be had of, on legal holidays and non-judicial days____ VIII 


judge pro tempore 


agreed upon in writing by litigants or attorneys_----_----_----- VIII 
BUPLOVEN OL COULt TOU MIT O ere ee ame cae ee ee ee eee VIII 
member. -of. state. bar, must: be...2.=-2 Lt UU a eee Vitl 
order, judgment or decree shall be of same force and effect as 
of .regular.- district .judgezituo2_ 12. 21222 _ Ue Pea VIil 
sworn -to-try- cause, ‘mist -be= . . 4.20 22H 20 - DLO! NE a BOL VIIl 
judges of (See also OFFICERS, BOARDS AND COMMISSIONS) 
gh con Ta ate Use Fey can ge 4 Sag of 0g eoplipealaberty lpnigt bres lapny li ghaeliligsaplonlnl, Sie VIII 
BO POTUPOCs * LETT TC eden tas be mtr ee oe er en ge i we ea VIII 
assume duties of probate judges relating to town sites and 
approval of Donde? county oiicers cap sis SU to ee XX 
eirirenship-of “United tater red Wire no ee et a eee Vill 
commissioner districts, shall assist in creating.___.__--__--__----- XVI 
county commissioners, shall appoint to fill vacancy in-__--_-___-- XVI 
creation of new districts not to work removal of_------------- Vill 
elected by electors of judicial district___.___-+.-----+.--------- VIII 
first, slection .of, provided for... wnannnnnneSIRSI- i. tt On Ord. ITI 
forfeiture of office by absence from state sixty days-_.-_---.-.-VIII 
holding court for other district judge provided for____---__-_--- VIII 
holding other: pap lie wie LOLI Oe cae pigaas 
practice of law 
POCO OI While in watCOl. © oes oe ee ee ee ie ae VIII 
HUST TO AU TUE OU eV ES oo ce oe ca ee ae VITl 
Wee Nabeul GA ni pK tel: bp tenbyehr te ooipacdpha este bray edly papi Reelin eens eh stedemetath: Lysine Mae wep heen "5, Bs 
residence 
in district during term required__-__-_ UD -oxie sefj- HOVE VIII 
in stote,.one wear Tequired. <u 2osaee shea =e c sere Vill 
salary 
amount, until otherwise provided by law ------------------ VITl 
ehange in, during.term forbiddensi! ueweigissec-el_lslllet VIII 
no other payment shall be made on account of office than____-_ VItl 
Paid Quarberly Dy, states Sone ao oe eee ee no ee VIII 
berm ofvofi¢e torbedduriyears._co25. ole: See Vill 
vacancies in office filled by appointment by governor_____--_--~_- VIII 
judicial districts 
abreast ONS JUMPS INV CAC ee ee cht Seale BR he ek VIIL 
OBRUMOrALCd Ge foe ee ee dee ee kee ae eS eet kale nee ellie VIII 
new districts 
boundaries must conform to county lines__-_-__-_-_-_--_---- Ane e 
creation shall not work removal of judge__------------------ Vb 
16VIslaturG.  AuMy peau liSNoemas. (nat me ce eae eee VIII 
number of judges in, may be changed by legislature___-__-__--_-_-_ Vill 
state. to, be'.divided-into.wssesjerdeas esse SSeS ee I eee VIIL 
Judicial’ PoWer” vosted (ices. ae en en eee ee ee ee Vill 


jurisdiction assumed of probate matters pending in territorial courts._XX 
jurisdiction extends to cases involving 
annulment of marriage and divoree....-....---..-<<----«-B13a0 VIII 
appeals from 


inferior, courts . 1. ..- wal - 220 - Badolopes od_ oo sraek Lal Vill 
justice, courts .iu.tne<eorbalpoage.ofeheeies catteibeiud. sie VIIl 
assessment, legality of.o.-.1:....-wedec betepanest_ad_ot tn ee Viil 
claim or demand exceeding fifty dollars_.._._.._._------------- Vill 
divorce and annulment of marriage-__--.-.----------------+--- VIII 
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COURTS (Continued) Art. 


District courts (Continued) 
jurisdiction extends to cases involving (Continued) 


felony (Cases ses bietiewn<ot tagerods slim ositent jo oeea—cik cous VIII 
forcible entry and. datainer.....--<<eace~<=-=seGi0e9- [in te ahis Vill 
impost, legality of ao 2-2 ---5-25---3-+----------+-+------------VIill 
Ingo lV ONGY pRUNOCCRCIN GS) AM a eke oi mm ol Se See VIII 
misdemeanors when not otherwise provided for________________ VIII 
PAPER, SSE POA RS E'S. UES E801 yak 1 ogee pp oa fa BON UR ae at VII 
SEEPS Wary I rH AN Lege pen an nytt apenas yeaindh:, Sy idelee M Sehemmeysiee bisa tabs piped, VU 
nuisances; prevention’ or abatement’ ‘of=—- “4-2 2 te VIII 
Possessionac: Teatuproperty tos fas 3. a eS Vill 
probate matters ~s-s2sss2s222c2= HOMIE BT, MOR W at Gh Vill 
real property 
possessions of psohicci: weet od arn. to ether gyaqps — VIII 
bible Hood oot ork Sense einc bestest a4 sen. to ether. ol VIII 
special actions and proceedings not provided for----------_-._-_ VIII 
tix ;egaliti 662 ~s6 5.5 ud enone mnie wit Helles ack on VIII 
Litlerito ~wealemnoperLy re -pedws, on nt og cane eel Sed VII 
Pierre rete Ol te oe kien ee es eee oO SAE CE | RR SpE VIII 
mandamus, writs of, may be issued........-.--44-ethw euescs cen VIII 
numbér of judgesyini judicidl districts .ub suse uulis Jo eoeuuwilst Vil 
open for transaction of, businessc¢q 422; - seco eee, ee ee VIII 
original jurisdiction in all cases of law and equity__-----_--____-_- Vili 
PIORELO GOURTRR ATOR. SR i cep hE eer CES hee! XX 
process shall extend to all parts of the state-_.______-___-_- SO ARE: VIII 
prohibition, writs of 
issuance of, on legal holidays and non-judicial days ~--.----_-_-- VIII 
fiay De Issued ou. enw cw nano ces UNIS tr Olea bey eretscto sd Sele VII 
service may be had of, on legal holidays and non-judicial days_-__.VIII 
quo-warranto, writs of, may be issued__-.--__- 2 2lL Lee Lal es Le VIII 
real property, actions concerning, shall be commenced in county 
where: property 18-loéated -ns0-0LUUU IOS QULUL SLU Seo ey VIII 
terms of 
Pred Urea Pe NON 24 oa eee eS eh ee Ba Baten VIII 
four, at least, to be held in each county, when__--__------_----- VIII 
Limié ‘Open for transaction. of business.___2o5hics<3-4.rAe-si_plsee VITl 
writs, original and remedial, may be issued_-----------_-__--__+.+ VIII 
Inferior courts may be established by legislature_________---.----+----- VIII 
Jurisdiction of same class of, shall be uniform__--_~---.-_---------_--- Vil 


Justice courts (See JUSTICE OF PEACE AND JUSTICE COURTS) 
Justices of the peace (See JUSTICE OF PEACE AND JUSTICE 


COURTS) 
Laws, relating to, shall be uniform and.general__..___-__+_-----___-_+- Vill 
Municipal courts (See POLICE JUDGES AND COURTS) 
PID ON Senay ChyagDeT COIN 3 te Sn no i eo oe a Pe ee ate Til 
Organization: of,same ¢lass.of, shall be uniform__—___*-._*-__..-_____-VIil 
Powers 

not to exercise powers of other departments___-----__-_------_----- IV 

ainsaive: class: of; shall -be vmifornrs soso soos ssa rene es St GR 9 Fahd VIII 

etter separTtmich tae Not. ton Geercise othe . bee eee eee see IV 
Practice 

ofisame.class..of, shall.be uniformiuit sew siuicleivel sealed. jek VIII 

special laws regulating, forbidden__-_-_.2_-1_---. iL 14 elitw. .woLtidig Vv 
Proceedings of same class of, shall be uniform_______--------------- Vill 
Record, courts of, supreme court and district courts to be-------------- VIII 
Saledda Viustice..forbidden_._________ a nen ZI tia an sob III 
Seals of territorial courts pass to state courts_...-_..----------------+-- xX 
Special: laws.reculating practice in, forbidden__._..-..-------------tsL. uu V 
Speedy. romedies..to,_he..affarded..__-______________ itn arog. ein III 
Supreme court 

appeals from district court to ba regulated by lawlosc2L --L.-- suite VIII 

appellate jurisdiction 

‘extends to all cases in+law ,and, equity_...+-----+~-+4-i-++-4-- VIII 
gnily, except. as otherwise, provided ___ ~~ ~~~ sb41-+ o424=44-peqe-% VIII 
certiorari, .writs.of, .may, be issued....- fosisaes-35 ens -~oie-Ae Vill 
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COURTS (Continued) Art. 
Supreme Court (Continued) 


chief justice 


absence, in case of, justice with shortest term presides____-_____ VIII 
presides. at-all-sessigns 0a Ween a ew OGLE LI 2d. 2 LI Vill 
elerk of (See CLERK OF SUPREME COURT) 
COMLE SOL “YOCOTUS TBI aL a i ee ee VIII 
decisions 
majority necessary for. pronouncement of——--—-~__- 1.3 WALL 
publication of, to be provided for by legislature-_______--___--- VIII 
district judges 
calling in when justice: disqualified. 222°" 2 ee Seat el eked VIII 
opinion has same effect as of regular justice of supreme court____VIII 
habeas.corpus, writs of,-may be issued. 2.2L. 2s ossl2- 22k SaSne oe VIII 
injunction, writs. of, maybe issued 22s ss soe eesoswesass 2228S VI 
judicial power. vested-ing2_B807 74 Ue Shs PE Onoe iE IuLe ASRS ES VIII 
jury: may-ibé. called: by,,- When 2225S Sa a ed a A ES VIII 
justices may issue 
COLULOTATE CWIite Ol ee le ae a ee ee ee eee VIII 
nabeag- corpus, Writs: Of slo l ob. See Se Oe ee Vill 
writs, issuance of other, may be provided for by law_--------- VIII 
justices of (see also OFFICERS, BOARDS AND COMMISSIONS) 
Ad jOUINMeTE SOY, NUIMNVEr NCCORBAl YA . 2 een scene eee eee ee ae VIitl 
advisory board over Montana trust and legacy fund, duties as____XXI 
Bye Must De Lint CV AV eAl Se ere oka ee a ae a ee ee VIII 
appointee, term Of 8 ok iat pe aa a Vil 
citizenship .of. United States' required! 2 CL. 222 _ Use see a VIII 
elected. by. electors of state at large.....<...22--22sL0L2iL S22 VIII 
election) manner. of, provided -2 2 Ulae Sees tal Lee a ee VIII 
first election of, provided for... S.stget s8 Seeec Ss eee ees Ord. II 
forfeiture of office by absence from state sixty days------_--- VIII 
Holding other public. office forbidden. 7. ieteeqi lc) Sees aes VIIt 
number.0l, legislature may iNereas®....--2-ssce----—- 1 2s- oe VIII 
practice of law 
must be admitted in Montanall_2222_0) Uec_te 2. de Ue VALT 
while,in -office, forbiddens..22801 080 18 Mivoge res tos 2a VIil 
GusileaOns "Ole. 2+ aa herent ae wee eee ee ee eee Vill 
residence in state 
during’ ternm- required s2oelt 8 JS O_ Uses 30 8809 bute FO a0 Vill 
two years required ss 2) Vs Lh ele lb ee eee VIil 
salary 
amount, until otherwise provided by law_----------------- VIII 
chanve “in, during, term, forbidden=2c oo) se. ers ee ers VIII 
no other payment shall be made on account of office than__VIITI 
paid “quarterly Uy. stator eee ee eee eee terre eee ee VIII 
term of office 
OSE CB LEO as Sc a en ce to ee eer VIII 
to be six years. ee rene hee ieee 
vacancies in office filled by appointment by governor_-_-_-_- VITl 
Mandamuss write OPV indy He Assed = ek Se yee Gel ee VIII 
number of justices, legislature may increase___.__-_----------+---- VIII 
prohibition, writs.of, may,.be.issued_._£[16udvae ent pelea eer VIIl 
publication of decisions to be provided for by legislature__________ Vill 
quo warranto, writs of, may be issued____.___-_-_-_--_-L-----L--- VIII 
quorum, majority necessary, for. ——. ..--omccennn eee ee (VEEE 
supervision over inferior courts vested in-_..--1------------------ VItl 
terms of 
at..seat.of wovernment.._...22...___._._._.. sane os. Be. golhears VIII 
three, ‘at, least, to be held each year_..-7---~l =o o_o es VIII 
writs, original and remedial, may be issued_-_-------------------- VIII 
Territorial courts 
acts unaffected by change from territory to state-____-__-_------_--- xX 
seals ofy pass to:state courts sons ee PERL IAG. Dei Pee RE Pet xx 
Uniformity: in ‘same: classof;required.gs220002 2°. VA _ 130 Se ee VIII 
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CRIMINAL LAW Art. 
Aecuseds,(See Detetdantsebelow)—__._.__- es ee eee ee III 
Appearjenignt of accused. tO. ieee hee gett eee ie III 
Arresteon Indian TeservatiOn — —.—m0.<wsius Saree anepeRe re setae eAn Ess II 
Bail : 

Bligpersons.entitled, 60 mee tes Ut 25802 See ee III 
cana) olenses not bailable, when. .¢.-. 22... qual sedee bees TLL 
COV Ce ROLL DN CO ec cs ae oan crete er rs hi de a III 
BMPR s CO UC BCL ON eae cc tt III 
TEETASTD Sp | Bic: Miatamanyst ald pe pte ie td ail ea IR Ney 5B De ERT RS Vv 
Cause,of acenusation, wight of accused to, know 222. ne ne ial 
Complaint; offenses to be“prosécuted by, when W---- 2-22 _ ss III 
Conviction, effect 
CMrrOtlONe Ot, Di0OU, DIOMIULCCO ns nn etkeeee eee Ae ee ee ee III 
LOrreIUnLes ULt Cota tO roll DitCO ican ose. gee oe oe ee toe III 
Corruptioniof, blood mot worked by conviction. ....__--..--__-+. =, -.--s-s- III 
ConnSelyart Glin 204 see eee Cee Sr Pee 8 ee See ee Ie eee dw 
Doept asm prysonment ar, Prontoived et fee se Nee ee ee Be oe wntoe. ba i 
Derendy-rights oL-aeeused=to,-1n=persOn2- 2 ook eke ee III 
Defendant, right to 
appear. cand (defend Gest) ot es eeru moe Pale ase Wes Ao, Pie imal 
apuear im personals Sa hasbate eo ser Wk ounreY Sad Suse Dae Oe Tit 
comipoltaticndance.of- withessesaa-52- 2-7 2 eo ee esa ee Soo III 
CoupselG AOE eat cose ensaeeeep hess oeed ahs 2a s84s a bts Tit 
demand nature and cause of accusation____-..---+.-.------.--..--- iba 
PAGER WIUN GES O88 — Fee et ee a LS ee eas Uy Til 
Paula Ll jar yueeuce o . 28-2 Ren Best See Be yeh bie Soa he oe IIT 
ideal urygigs er Sot fe ee See ees Laas bases Yd" 26) ae Til 
ratiwmcrtontestity. -acainst- himeelt =4=- sro se ns ee ee ae III 
speedy muple tite lsdseateds See Seo nee SEE oe Bate hese Sh 34 pee Til 
Derenseqrivint. om aecised. t0sver 22s rs esos Ho Mase th ek Mol oases TE 
Double jcopardy-*proimpited for same offense___-_-__.-.2.-~-~1.---u_< Lt. 
Hightipnouratday ieee ce faa ea as Se ea i ln ee me XVIII 
Evidence, deposition admissible in absence of witness-__-___--------_---- III 
Examination and commitment 
MID IA LALOR py ao ee ae Sere eee ene Ee ee ye A tee fe alecenhe Ill 
preroqtisite wto * ailing” intormation, “when 92. 4 III 
Bunecessaryp tor LUNG INdICtMON be a. ie i me See en iil 
ice ORG CCU MIANUN COT ULUUCN otra oe iat ae i ee Itt 
Felony 
artalngen ol, Uy lesisiatare, Provinited... - 5. nk Til 
FULISO LOU SOL MkErGINLETCemCOUT Dee e See ee ee VIII 
justice courts may not assume jurisdiction of, except as examining 
Cour gers See swear a. Been eet eae eo eee nae ea VIII 
Pimegdexcessiue pprohibitedus 23422 Sees eee eee ee Til 
Forfeiture of estate not worked by conviction-__-..-_-_--.-.-.-.------- III 
Grand jury (See GRAND JURY) 
Imprisonment. torcebt, prohibited... se Se IIT 
Imprisonment under territorial laws to continue under state____.------ XX 
Indictment 
fiverorand, jUrOrs aiust.concur sto, find 7¥ BOI a BIO ee? Sines Til 
offenses may be prosecuted by, whenJ-_lLi_2t__ + Let _-- III 
Information, offenses to be prosecuted by, when__.~_------------------- LE 
Jurisdiction 
(ei ee COUL Ss s22c2- 2 eee koe eo haere ta eee ee ee 
BUR COMCOULIS aca eee a ee ee ae ee Ee VIII 
Jury 
IACI PONG 00 oo i ener eerie ee III 
LOYD RT O4 NY Rie Te EP oN I EES I PS Ee emer onese s wel ees 8 | Til 
justice court 
ROL moro tlanssix persons. © eee eee ones. Eee She ae ee III 
MUI DELO es fae tas Bae eae ee LS nlite tas: IIT 
right of trial by 
CONSSULMOT DATLIOC’, sVALV OE DMis eae as See RI cides tote NEY 
EE AULE COL A ANT AIICE, SECT ON  oo c wrehe  e wi ITI 
feloniess.n0, Geraultsorwalvoretat 40 os. ey lop l is _ luke toehs3 Ill 
impairment, prohibited____. 422 he eee lS bee el et see IIT 
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CRIMINAL LAW (Continued) Art. 
Jury (Continued) 
right of trial by (Continued) 


fpke SHUM be? lr UNOPS,“ Wee seca eae cos Se ee ee ee ee ee ee iit 
Misdemeanors, Geral t OF WHIVel tee teo sana o nossa ree nemo ee Til 
secured: 40-lall ssa ces Sa sess Sse a Sake cas Site 5 i pia ene ne Til 
waived; when, how=si2=2-2-sss-2s2s522 2S oo en panna wae III 
verdict 
misdemeanors, *two-thitds” hidy “Fenders o-oo rr rr worst Til 
nimber of jurors Yetywited ee ee ee artartesen tri Til 
Law, reformation and prevention £0 be basis Of nn no ne ee TII 
Leave of court 
prerequisite to filing information, when_---~.~..-~--~-+--+--+.---=+-- Til 
unnecessary to. Tiling” Didi¢imen to ooo — gas tere aches weet Til 
Misdemeanor 
jurisdiction of, in district court when not otherwise provided____-_- VIII 
justice courts may have jurisdiction of, as provided by law---~---- VIII 
Nature. of accusation, right of accused to know...-------=--.+-------+-_.=- Til 
Offenses 
in district courts to be prosecuted by information or indictment____-- III 
in justice and municipal courts, to be prosecuted by complaint_-___-__- IIL 
Offenses against territory 
appropriate state courts shall have jurisdiction_-_______----_--__-_-- xx 
statute of limitations concerning, not changed.----_._-------------- XX 
taken, -as.offense. against.-laws- of state. 222 te tee XX 
Prevéntion and -reformation.-to.-be basis -of=ss2ssssss22sssssse bo Il 
Prosecutions for offenses against territory continue in name of state 
Of Montatiaw «sis a=cembueeheachSEse sant Meer ee seen ete ween eee XxX 
Prosecutions to be conducted in the name of and by authority of 
‘“heistate..of .. Montana” snstdnss2ctzcacastecadese open eee a eee Vill 
Punishment 
Corp ptrom-ot ood ro RED a acre racer ae sei ieee Til 
CTUBETAT A yin is tates TPB Soe ie a III 
deaib penalty permitted ooo. Jie an ne tee Ree enone wee a ee IIT 
fLorrertirerot: estate iON to ee ee oe ITI 
involuntary - servitude permitted, when to ee tiie 
prevention and reformation ‘to be basis of laws_-.--_2-__.-___.<_-_-- iI 
Slaten 8 SPOT UP UC OC Sy eters cre cece een ee ie eee ea atte ee Tit 
special laws concerning, forbidden... oe ee ee V 
Trial right, {6 speedy and public. ______. 4 ae ee os eee III 
Venue, Change. of, right Of Stabe a0 eg stot tia pe rete chen encore etnies II 
Witnesses 
bond for appearance, release upon giving...___..-. jtidideus syigenoT 
deposition 
defendant and counsel to.be present_______C2RTILGY AsO s08) eu III 
an lieu of security or’ bond... ....._.._.. Jnadidors tbh sot. deem Til 
reasonable notice to accused and counsel__-i-----+---- + iLL eeu Til 
to be received in evidence in absence of witnesses_________2___ia Ii 
imprisonment of, to secure testimony, limited-_.--._.-_-_-----_-u_-- Tit 
right of accused to compel attendance.t4-2i-bestudeesn: /l eee eae UI 
right of accused to face. 62 sbidiee aed peg tepepegeg-_ed let geese Bo 200 ITl 
DEBT 
Imprisbament. for; whens athow ¢d=4~=saeenr an ses ese een ree ee III 
Interest on-publie;.shall-be-provided forse -- 2st te XIII 
TG We A Pl DEER re a ecg ee re a Ve 
paid+-without. appropriation «22-292 se525 SSS corer es V 
Limitapion Mi porvinmenrininy Obie. cos ok cece eer ees ee oe XIII 
New county shall sassnmogportion Of. se XVI 
Publicumotetocbe cnenrredmo Onudsrallrod de. soe ae ek Aa V 
reledaetl, Owl feck seek aha a as eta ane oe ee ee ke Vv 
Of territory assumed hy State... .0 0.8 ok a ee ce ene xXx 
State -eMgnpesy to pay tereito tia te ge ee ee en a a Ord. I 
DEEDS 
Informal, not to be validated by special act_.--._-- ee a cpp gt aay 
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DEPARTMENTS OF STATE Art. + See. 

MUP C UBS ORC RU LCS OCC meetin de as ae ee i Bee te pth 30 

Fp ANA R g: ibealeipaeile gta Pata? AEG lea, oi sgiagemnde 2 Garh y ye evin Men eon ns ee. eel i 2 ah 

Pega Tha 5 gunpaae teyailtred neice liye: etededar te Plea gin Ra lng Sol VIII 

EF RV 2 sr er tan So py cu ted alle ch actrees Espa hie ease wn A Base NE Ps ce ee Ak ce ci V 

Officers of one, shall not exercise powers.in another__-__-.___-.-__-_-__ IV 1 
DEPOSITARIES 

Designated by state depository board_-_.-_-----_-___-__----i Ll -._--. XII 14 
DEPOSITIONS 

USeei Omen ATA be CARE H ote tthe ee nats Mina ae oe oe aes ee ee III a7 
DEPOSITORY BOARD, STATE (See STATE DEPOSITORY 

BOARD) 


DESCENT, DISTRIBUTION AND HEIRSHIP (See SUCCESSION ; 
PROBATE AND ESTATES) 


DISTRIBUTION OF POWERS 


DoctriveL Of, Staled oo cic nanenensnenoudsicemenndeoe- 2926 9- 20 secdup al Vi 1 
DISTRICTS 
Congressional, state to be divided into---=----- 2 VI is 
MuUIclat wtalo Buagt De ULVINOU INO nannemant eases tea sene noe Vill 12 
SENT oy paneled cotta tyler ihre eich oo tne nt ya Neal ey egal alee, apg ar la VITI 13 
Er mE AG PS IBS irs creole eters ne are tt oo a A aa en Na we oe od es I VIII 14 
(ieee Ie Ot eee ae ee ee mea ae ee ee eae VIII 33 
EE Cae ee ret USC TT Tl Baer ter eee cee ee eno eee ee ee. Tit 16 
TPULOSUULULEVe  UCHIEASeU hee a ae eee eee nee ee eas VI 6 
Geasivnaieu ,accer tote Penumerstioncew. rs Se VI 2 
PETRA? aM Ysa ho) 9 224 ie gma cry a Ryda ter A get mh Agate Shy leap ded VI 3 
Siete Teun Un Ctas eae mh ea a ama mee eee oem cee en et a's 3 
peste dil bar EG geen Te hs yl pei ceremony pepaere payee teuenlpen imi al eee rel eon ella Shc V 4 
School (See SCHOOLS) iy 
Sevehy ASU) i dW su pre nC apepciionyenages apn | fee ey pear epiaeapalpenmpeenpeiet pica Miele ata a yet VI 5 
RaCherduue ye CUlstt Loss Ole .ee wen ames Snr ere ee mas V 4 
no district shall include more than one county- parison pene fence eh pt VI 4 
UALS Cy hg oh ron = fe een ob = pede he ech g airy in agar 2 pened a A les - ele VI 5 
UTE yds Wo ag 01 weg LL hal 624 Bt os, apr ape phayorhpep ne inlieppmepngin aig pina. pment V 4 


DISTRICT COURTS 
(See COURTS) 


DISTRICT JUDGES 
(See COURTS) 


DIVORCE . 
District courts have jurisdiction in actions for_-_--------------------_- VIII 11 
Justice of the peace has no jurisdiction in cases for_--_-------_-_-___ VIII 21 
Shall wieenereranved hy epoca) sicl.-—— oo ao a ee es V 26 
DONATION 
we LOR Clmpity swoon) torbiddens....... =... 2... ~~ + pe setae 35 
WigtaT or Oa ens. 2a ek te, eae oS ee ene ae aber eA V 38 
Not byustate oremunicipalityiines— <4 q25e5e- seen pelggen-4s-tepbeoe-S XITI 1 
Of dettpdutup 27. seb sabe ees eed da-tonht ap adene-<-5estieses-te-2¥ Vv .( 39 
State to accept for state Reumanent BUNGS vos eee oe So eee Lee XX ateoot 1 
EDUCATION 
(See SCHOOLS) 
fa WORSE fe Wa Tha ays ew he a ower apie paneer ao cama en aaa eas ihe tiene Aycan ey XVIII 4 
ELECTIONS 
PIB TOG ERE DG) UY oo Se eng claneecescercenvnenxcnstses—tisisip- 26-85 Ix 1 
Constitution, ratification of, election, for_....-.-.229s5-<ses%Hs+-+> Ord. II 1 to 12 
© Electors 
army or navy member does not gain residence while stationed at post__IX 6 
arrest, privileged from during attendance at election, when---_-_----- Ix 4 
eligible to hold state offices except as otherwise provided_--------.--IX 11 
felon shall not have right to vote unless pardoned._------------------ IX 2 
idiotsjor.insane persons shall not be. 2s6b. tosoqos—se-stey-yens-cee Ix 8 
military duty, exempt from, on election days except in time of war or 
Dub chrOan rer. oe enon nee cn cnn S80) b een eHadsioutes o- ecle 5 
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ELECTIONS (Continued) Art. 


Electors (Continued) 
person having right to vote when constitution adopted not to be 


Lee Ce Tee a ra a cr a ee ee eee Ix 
persons not acy nes of United States shall not vote, when____________ IX 
qualifications if question concerns creation of levy, debt or liability 

general. qualifications required _ 2. 3-2-2 -- ee er eS Ix 
women taxpayers have equal right to vote__._-_.--_-__----__+----u. IX 
qualifications of, generally 
SEI i cme ms pe IX 
Cosel CEI G6 papers Ee hi ES a ofa np np ey appara teragyc epahantet rar ely Ix 
TOSIA ONL ym mem el ee a eee ee ie Pe ee ie ee eae ed Ix 
residence for purpose of voting not lost or gained when___-_---__-_~_- IX 
women taxpayers have equal right to vote on questions submitted____IX 
First county elections of state provided for-----___---___ = Ord. II 
Firat space, clpetiongprO vided TOF ee Sane ee Ord. If 
Freedom of, guaranteed 2 See ITI 
Highest ‘number .of--votes cle¢ts cin nunnwien an moe nna a ae one Ae IX 
Indebtedness 
ponernl qualifications required__.-__ ee ee a Ix 
women taxpayers have equal right to vote_._-______-___=-=____/__.- IX 
Inifistepeyaucasures, “Wiel! Delis. 0) _- oe ae ne eee ee ee eee V 
Legislature has power to secure purity of, by laws ___-------_-----__~_- IX 
Of, clomnkyot supreme. ecourto Sos Lae ee Ue Cr Sone a ae a eee VIII 
COUBEWsabhOTne y+ U2 S_ SS ee Oe De BA ee Ses n oe ee VIitl 
COUN LCOMNUFSIONGTS. 1. SO Ssh seca hee oe Soe ee XVI 
@InCETS Bos tocol RL CS 2S OE eR Ses oo oe ee AVE 
oficeremnotrprovided forces wes see uke et Sen ee XVI 
distrigpguuges .. cL es see ssede se seseasco2 eens VIII 
oneGitsvestate ofeers. -- ost CAL See BE oe i ots ek eS ee Vil 
returns, ‘tie vote, contest, provided -forscsess2essceusespaen es a- Vil 
qustiges uot Sipreme.COuUrt. 2 ete ee ee ee ee ee Vill 
JUSTO CS Ol ad Or DOAGD. gan Re Seek ee Sk ae VIII 
Of -metpbers. OF COR DROSS wai ee al ee ee VI 
OMICOLS UOT EIS AtIVOLASSCMDLY oo onic eee teen on Sow es eee Vv 
TOPIQSeN all VOs, ce NOUSO $OLSee8 ee on ee eee ee V 
BO pga ACA EY Pies A ise et ae Sr he ie ees V 
stale msena tora... [Ae ose.) ohm oe See i Oe a ee ee V 
EQ Pub RAGE Cig 1 Ti aa et I ee a sc Vv 
trustees. andj directors of. corporations.___._...-..-_..-.-_.--_ Bq XV 
Ongdnitiative. peritiond.s ce how eee nee eee Vv 
On proposition lo incrégse state tax levy... -2- ee se XII 
to” Greaze State indebtedness..-_ se XIII 
GiymUeGDt LOL WLC? WOIKSs on ke ee re XIII 
EOTISOVECI SY AUC Ure ce a eer re en ere ie a ee me XIII 
INCTUASO, COURLY OU Gea ae ce a ee ee ee es Sere ee AAT 
LOCRILOINTUL SLAC CAUILOl orn.) ee ano ne ee ee ee ce oe x 
remove county seats <t=-4=-2 seas syste =e sees eee es VOR XVI 
On reférendum-measuresi Se ere rs See ores See ry 
Opening and conduct of, special laws concerning, forbidden__-__-_.---_-_-_ Vv 
Ordinances of constitution apply to first election_-___--_----------- Ord? iT 
People, shall be -byssss-22 228s ssees sus sess Vere ing STETe Jol IX 
Purity of, to be secured by appropriate legislation_.__.._-__._______-_-2 IX 
Qualifications tor votice i genvrally see, 2 ee ee Ix 
fhonistaspeerecutivesolice s weswe 5 Smee 8 ot ee Te oe eats VII 
COM UY £ ACEO Dale youre eee ee ne NN ce ear eee teeters Vill 
countyssupermtiondent of. schools... 35. =< So ee ee IX 
JUdgesofdisthict- courte sedsdseseerdscnbserdeharwewe lt Mel VIII 
justices of. supreme. ¢ourtessse-.12I 9 COU _e_ ees VIII 
BONOO] s CISEIECE sO ULCERS cite eee eR a te a Ix 
to ;vote,peepcribed isis Sie Wath Si se) Oke Fon 2600 Timo Yen ve IX 
idiots..and.,insane' shall not votervLacl li ue gle, Doge lois. IX 
residence-by- military’ service! iofi2 2 Sgpoxo soos DIRS WA O39 8 IX 
soldiers,.stationed, -at.,-pestyl2e ag 229i Ap Os Ty Per Jou tie Ix 
women may vote at general election_________________-_--______- IX 
may tvote as “taxpayers, when l2eu sole M9 COs See Pe IX 
Ratification of constitution provided for__------------------------ Ord. IT 
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ELECTIONS (Continued) JA ti 
helLerenduin. measures, when held “oa it lse V 
Registration laws, legislature empowered to pass-____-----------------_- IX 
Seat of government 

change of 
legislature must submit question to electors--_.___-_-__-_----_-___ x 
two-thirds of electors must favor change_-_..__._----.._---_---__ x 
LOVEE TARR WN 9 A VERY gay Rais a as 2 malas. a apipegy Ne Shalini Le LeliaMen! part Me neal Loa. Sy BMS x 
Speciale laws, ropuiating, LOrniggen ne ng og dee er ee Vv 
Voting, place of, special laws regulating, forbidden____.____+__________ V 

EMINENT DOMAIN 
high twshalleneversbeuabridgeds 22 ose ek ee eee XV 

ENUMERATION 
Apportionment of representation made___3.5-lete.o- sul Aeetaets-2isa VI 
Ofm inhabitants, Well Wad Ge ee tc ieee mele te ih Peete VI 

TIQhts MOUTTOSLTICLIVe, a8 FOP OUNe fam seknm eee e en ea eee eee te a III 

EQUALIZATION 
State and county boards of, compensation and duties___-_---__--_--___- XII 

EQUITY 
AGMUAMScered WithMtaw Il SAMCMCULON Meteo ee eee te ee VIII 
District courts have original jurisdiction in cases of------------------ VLE 
Justice courts. have. no. jurisdiction jn cases of... _....-- 1. --._..._-3 VIII 
Onesrorm oLtactiononlytat law.and in_. 229 2s> 2 Sos eae SE to Vill 
Supreme: *courtejurisdictiomsing cases, of-_______...-____._-Saeelh J8 3 VIII 

ESTATES (See PROBATE AND ESTATES) 

EVIDENCE 
POPGniiONsAINMmGrimINaL CASCS on) oe ee ee ee a III 
Libel suits and prosecutions, truth as evidence in_-__-_---__-_----_------ III 
Rules|.of; specialsiaws, changing, forbidden —_ ~~ 2 Vv 
Mroasan,g requirements fom.conviction. 0f__.___.-- EUnet III 

EXAMINER, STATE 
Pegisiaitve ABSOMD Ly Snel) @prOVadees OFn 2222S Vil 

EXAMINERS 
Claims against state must be approved by, except----_---------_-_--- Vil 
PrALOmDOCd OF. INGIIDOIS «1. nets ee ec ne a ee Oe a ph VII 


_ EXECUTIVE DEPARTMENT (See OFFICERS, BOARDS AND 


COMMISSIONS) 


EXECUTORS AND ADMINISTRATORS 


Investment of trust funds in bonds or stocks of private corporations 


Forinudont Tins Colas cated De Sarr be Pie toe pe) _haetieet re Serer ‘i 
EXEMPTIONS 
Pr Ometa xa tlON. DIOSCTIDOO 8 oe ie an ee BO. SHS EY TS XII 
WNOmOUner  OXeINT OO eS LlO Wed vam reretce pen ee NO Cea a rye ge tees nee XII 
Not trom dept to pupuc by special lawn Jee) 20) Sic “ewe aele it ah ere Vv 
Ma@iliLy. 0%. personal iniity ee a ee LESS ene Lous XV 
ObUPation to publici ims any ease Sees teeters soneseioeueQ eee esi Vv 
WOLat@l be: provided. Dy special law. ee LE eet eee ae aes V 
Or siemestoad oy uberalslawe te Ot 3, = heed ae ee cen er XIX 
OF Mmunicinaliiy irom state tax an nO cCase= “Shae Sie eee XII 
PTT ATI, LADS ye 0 NO at ee ee re re LG oe ae ne Ord: 1 
Uuiled Staten ae and PrOopOluy Co are eee oa a's a Pa Ord. I 
(See TAXATION) 
EXPENSES 
Goverment sapnronriation tor. et ee BOS e eb ee Oa e Vv 
AUG LIS LOO. OW ine Se meg tee STR ee es V 
boatd.of examiners. shall first. anprove__tutaizceusys sole side VII 
fore ciatassGnp deren sed iby CONtTACt...0-- 00 + ee anes a ee ee ee Vv 
Pomeuno siallrenorteslimate OL. 20 8 ne i Vil 
void if incurred. without previous authority--_--.---------------~-- Av 
Ofsextraniovisiaiave.session provided 10r___...-_--------- =< 4----=- a VII 
Of state institutions to be reported to governor__.----------------- vil 
investigated, how -...2.- 2.2... - Bae SRE See ae VII 
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EX POST FACTO Art. 
Law Vprohibited 2 2 2 erg te ere SU «DE III 
as to railroad or other corporation forbidden__---------_------.--- XV 
FEES (See SALARIES) 
OCalleeted in. Ad Vance. Wy, COPE I sO TI COT a i Be ten ti ake eS ee VII 
Creating, increasing, decreasing by special act forbidden__-_-___________ V 
Wty eg CO UNG SURO” O90 PCT CE a met ore me oe co 9 V 
In proceeding for private road paid in advance___-___--_-__ Til 
Not subject to approval of state board of examiners_______-----_------- VII 
PEO DEVO rAITULIO FOP Cel Ca me ches oe carlin te om ce le XX 
FELONY 
(See CRIMINAL LAW) 
FERRIES 
Shall not -be-chartered. ‘by. special *act+-. Safe Mora eee ae V 


FINES, FORFEITURES AND PENALTIES (See also 
CRIMINAL LAW) 


Le or owning territory assigned to state... ee eee ee ae XX 

Geverhor womerete trea tare ee ee ti ee Rete ede Serer eed Vil 

Remittin g,. special: laws, concerning; forbidden__---_-_—_...------. ke V 
FIRES 

Forest and grass, legislature to enact laws to prevent___-_____________- XIX 


FORCIBLE ENTRY AND DETAINER 
Jurisdiction of actions 


insAISGPIGL COUTEo5c< anens cokers neon cements tea ee VII 
IN sHuUAtigegcoOULisiGdse. Jas. Stee hte ene wana kee ee ae VIII 
PORESTS O(Secel RES ence Cee eA eee eee ee ee eee XIX 
FORM OF GOVERNMENT 
Right,to change réserved to people_— ng cide ne—anetred in-ear ences Til 
FORTS 
State process’ may becserved. on, reservation... nn a ge pee rt 
Subjectto ‘exelusive authority) of. United, States__.... ee If 
FRANCHISES 
Exclusive, grant of, special laws concerning, forbidden_____________-___-_ Ai 
Forfeiture may be worked if trust created or prices fixed_____--_--__~-_ XV 
Grant or lease of, not to relieve grantor of liabilities or privileges__._._XV 
Special laws granting,. forbidden. .[72LUlL SOL seek Aur ee Leo Vv 
Taxable property "—---- 2h ose tasee ote een aeeee ns ee. aes Se ae XII 
Void, if granted and not used prior to adoption of constitution._.____- XV 
FRAUD 
Debt¥ imprisanmestl, Lor) 10. sCASO6 LOL ence eminem SOE Til 
FREEDOM 
A natifal right -ofsall persons. reread OE III 
Frombislavery. guaranteed 2 ree Ee OL IIL 
Of débate-in legislature... wel Lalsede 40. due, Se JSD AG V 
conscience, guaranteed cise 2k oe SS aoa aL wid III 
elections from interference by civil or military power_-__-L__-._------ Til 
spéechi and: publication... ui... WR Le Se Re AG Til 
religious. .sentiment,.guaranteediovsii 2. ok a Lee Ord at 
FUNDS 
Bille Sor tousnig, stim) Orioiiave In NOUse ot ne ee ee Vv 
Of state shall be paid out only on appropriation 2—-J2--- XII 
Penalty fOr Oiicer Mins oT LO th Ok co nacre ce eee eee eee err are ree XII 
DEOL Wha Mal Ue RAK hI GO eta eno eee eee ee XI 
state. shall guarantee safetyof-o cn a ree ied XI 
Shall be provided to extinguish public. debt._--rs--2- i wei leet XIII 
be ‘available when .appropriated-_s9sceur: eo it ied ee ore ca tes XII 
GIFTS 
By. state Deu MGiVinlOn LOL ee ee ee ee XTIT 
To state of Montana (See MONTANA TRUST AND LEGACY FUND)__-xXxXI 


GOD 
Recognition of by the people, Preamble 
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GOVERNOR (See also OFFICERS, BOARDS AND COMMISSIONS) Art. 
Appointment of officers 


consentiof senate) required: _<__~__ pt poe e dee eemwee dee VII 
EET eNO LTE ce re ee a ie a as ae VII 
recess: appointments ._.. een we eee ene eyeo5HeS Hee Gt 2 VII 
when senate in, recess..-2 py bes asedielpee-bae-oeebes perlidalsant YL WOL 
Appoints persons to fill unexpired term of 
clerkyof supreme courts. -$.-asate —eiepeeg-eteeou—heeemwegs—ote VIII 
Gisprict Judge <a cle a6 pegs pee plop eet ore danlo~easilea— ais VIII 
WUSICOrOs AUC; SUPTCMCICOUlL se. — 1h eee Se se ite ee eee VIII 
Approval of legislative orders and resolutions before effective required____V 
Golbiiender-in-chist lotr immittia Ge eae protec eis ee ees VII 
continues as, when out of state commanding troops------_-----.--- XIV 
Commissions and grants shall be signed by_-- + 4-44 -- 4 en - VII 
Compensation 
amount, until otherwise provided, by law+~22--s-#sn.--s2eee--<l-s5 VII 
feeanfor own :use forbidden ...<.252.~..~--d_hotalwecs oc odeunele VII 
in wari for all servitess coe oper — saerie sats aaneaneietas-aaeeieetis VII 
inenease. during term forbidden_.......-__.4: -bsiegy oa peg-aviiewrs VII 
oe Guar ver vor ter tee ee eee ee ee eee VII 
Contest of elections to be determined by law. .-----------.-----=.-- VII 
Contracts of state subject to approval of_.--_.s.2s4446-ssa-esee-2-U- Vv 
Duties 
MR Os ere oe ws ee ap et ag Ce ee inca a ae Vil 
lienfenant-governor, when ~.....--...-gedee— 459 45@s6e-bespetecd ed VII 
president pro tempore of senate, when.--u....s122-o--- se esees-ed VII 
speaker. of,.the .house,. wWwhensss.cusssnssceeadepssared=Syg-¢oslagea ned VII 
torsdeithatilaws.are. executedancececsssed les cie leet en sn elas Vil 
Election 
Ry tite OC COLE ee ee ee ee eats VII 
called by, to fill vacancy in legislature_.____.--....---L-_+---~---- V 
oompla tive Vacancy, tO iliac oe 2 sooo eee ee ea eset: Vv 
time and place of voting for legislators, to be at..--._--.-.--------- VII 
Executive officers shall furnish information upon request of_.-._-_------ VII 
Pirestmelection./of, provided) for _..o.-eaiia73. dag -36-6 heb esn=-nt~ Ord. I 
Graute and commissions to be signed by... ...----2n2con- n= eH VII 
Impeachment 
Pe Me ISt Ce aA let ULORUG i ee et hee ten a eee ee one A's 
ERIN 2 AES eg ce fp A Nn NGS al ere NN oe ged oy Vv. 
Investigations of executive offices or state institutions may be made_-_VITI 
Legislative orders and resolutions, approval required, when_-_-__-_-------- Vv 
Legislative vacancies not caused by death, proclamation calling election-_V 
Legislature 
estimates of money to be raised by taxation to be made___------__--- VII 
extraordinary sessions may be called by proclamation____-----_---- Vil 
message to 
made at beginning of each session and other times__-_-_-------- Vil 
; to contain information as to condition of state....-...-.------ Vil 
recommendations to, as to measure deemed expedient_.._-_-.------ Vil 
reports of officers to be transmitted to__--___-.-__----------------- Vil 
senate may be called for transaction of executive business______~--- Vil 
special sessions called by governor_sis-----L------su-_----------- Vv 
vacancies not caused by death, proclamation calling election_--__----- ag 
vouchers and statement of expenditures to be presented to_--------- VII 
Lieutenant-governor assumes office of, when_-__._-_-------------------- eee 
Member of board of education-_-_-------_--- pea a set Pm ad non a XT 
Scene re eee ee oe eer te ae Sere SPN <P eos All ot eee Vil 
lana yeOMMISsIONETS Vos loos Soe ee eek oo Re ee Se Sanh eee Janes XI 
prison COMNMISSIONeTS §...- 1. e aan oe ae ee qeaoesse- VII 
Militia 
commander-in-chief of _---_--.-.---- o watteil~ des weer He ae eee vil 
may be called by, for 
execution of, laws, aidingyin 2.21 2 4ewiee be bu scree od ob dea che vil 
MENellingsInVASION nee 22a See he i pes oder aeniensqene-AHS4 vil 
suppressing (insurrection, 2.i0002..uul---) Sy sceh--H-aerees<re ND 
Other ypublic, office ;cannot, be, held, bysiess 24 tenened Heer ssw seed AE 
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GOVERNOR (Continued) Art. 
Pardons, remissions, commutations and respites 
board..of-pardons-must-approyeracts==ss2s==- <5 SSIS Se vil 
Fran ods WON «net ests sae eee se he Ree See et ke ee eee eee eee VII 
reports. t0-legislature- concerning lesen ceassse25-S22s2_ eee VII 
Passage of legislative orders and resolutions without approval of, 

TED VIGO an tin ore ee ee ee ae ered ee eee ee ee eet ee ee V 
President pro tempore of senate assumes office of, when___-__-_-_-~-_- VII 
Proclamation, calling elections for legislative vacancies, when____-__----- V 
Qualifications 

BIE MWS. VS UNMIS) POR ae ea a Ce re ae Oe eee eae VII 

CibiZeneo) UNISON tA LON es ee ae eee ee VII 

FORIMENCO It “SUMEG LOL LWO YORNS ned a ee eee VII 
Hesiicnce Must beat heat ror PoOyernment.— 6. Sace- eee ee VII 
Salary (See Compensation, above) 
Speaker of the house assumes office of, when_---_-__----_------------ VII 
State pxamimer-to be appoiited=by 222244 - ss ee RO Tes Bee ee VII 
State institutions, information concerning, may be required___--_--__~_- Vil 
Supreme’ executive -power-vested* in=+lac2s=<2289NN seh Bes, eee vat 
Term. Of G16. 5822222 tees veer esse uss sens eeennentsens. See eee VII 
Tie -vote, -legislature-elects i case" Or oo oe ee BS eee WET 
To' see -that.-laws-are-exeeutedss=ss22t0 OTUs Oe eee Sere Vil 


Vacancies in legislature not caused by death, proclamation calling election. V 
Vacancy in office of 


filled bysheutenant-povernor; when=24hs-ss=242_ SO ee Vil 
filed by president pro: tempore of senate, when_-_-_---_-_-----___- VII 
fillod* by-speaker-of-~housey when=2222222s2ee seo" = eee eee Vil 
Veto powers 
GLC OUTING ee ee ere rn et V 
APpPropriations Lesesscesancssnskesnesestacesors asses ele See Vil 
initiative and referendum not-to-exten@t0.s_ 2s. fev Se ee V 
legislative-acis —pescsersrcsrsscseecstacsassgeseens 4 lee See Vil 
matters. relating--to. transaction’ of: busineéss20_—f0_ 22222 2 Sh ore eee V 
OTUCTS tacts serae et OR SOE ESO U AS Pail ESE ES See eee eee V 
overriding by two-thirds of both houses_--___-_--_--__-_- we Se Vv 
résolutionsrsss=saeseeersecuestscsazs Th. DORA OO OF BROre ON eee Vv 
VOUS ie niente een geen Hon bone mann aden ease eee Sse bse == 2 ae Vv 
GRAND JURY 
Drawing 
ab-discretion Of, Gistri Gl UAC i Boe ie Ei ee eee ee III 
when ame min Ora iy Te te cE alc th ite Ee rere Iil 
Indictment, five grand jurors mecessary to tind2- 2 ee iN BS 
Special laws concerning summoning and impaneling of, forbidden__-_____ V 
Summons Of, at Ciseretion Ol Gishricl. judge feo oe ee ait 
GRANTS 
By special act of legislative assembly forbidden______._-_-___-_______-- Vv 
by istate;.tosaid,.church#forbiddene ones: 2528. See De XI 
to aid school controlled by church forbidden____-___-__-________-__-_ XI 
Of irrevocable privilege or franchise forbiddens-___-____1---__--.--L- III 
Of land by United States to state accepted_____.2_--._-____-______- Ord. I 
Shall be signed by governor and secretary of state_-____-__--__--__-___~- Vil 


GUARDIAN AND WARD 
Investment of trust funds in bonds or stocks of private corporations 


forbidden co heoe see. lea na ie ee a ee Vv 
HABEAS CORPUS 

Distri¢t, courty-may-dssue:. -writs,0fscos2s2s2222 2525522232 eae VIII 
Invasion; «SUSPORS1ON- pil. CAGO--0 te ces ee ee ee Til 
Issuance of, on legal holidays and non-judicial days_____---__________ VITl 
Justice courts have no power to issue writs of_----------------__-_. Vill 
Justices of supreme court may issue writs of __..__._____ 4s tte eee, Vill 
Privilege .of,-not to: be‘suspended,-exceptunnee tl ILL 62 Be _ 12 BOs IIl 
Public safety, suspension when required by_-------_- 2d. a. pos PEt, 
Rebellion, suspension ~inm -time -ofscvee ete Ae, Reieee i a III 
Returnable, where, when writ issued by justice of supreme court________ VIIl 


320 


ae 
TNH MOCOM Hwww 


INDEX TO CONSTITUTION OF MONTANA 


HABEAS CORPUS (Continued) Art. 
Service may be had of, on legal holidays and non-judicial days_-___-_- VIII 
Hupremescourt? may issupl-write vor 2222. (oe. oe ee ea 3 VIII 

HIGHWAYS 
Altering, laying out, opening, special laws concerning, forbidden________ V 
Public, railroads teciared: tov berseee eet note e aaa eee eee xXV 
Toll roads, special laws relating to chartering of, forbidden__._-_--________ Vi 
Working, special laws concerning, forbidden=sssas=2isssassceesscoeancl = V 

HOME 
Ry Fog OL REPT TE ORE EE PENA TEE HAS 5 Fa RE a1 Cm a a i Gh ESN ac III 
Shall be areé.trom,. unreasonable searGhwas22-< 2222-252. eee eee oS ECL 

berexcnint,2 com, execution Dy Jiberal law.c.c6-2--2----- 6 ee xX. 
Soldiers not. quartered ia, wilugut consent... los" Scan eres sees * IIT 
may be established and supported by state_.._.___--.--.-------_-_-_- x 

HOMESTEAD 
Liberal laws relating to, shall be passed_--__+__.--.----_-2-.-+..-.- xXIx 

HOSPITALS 
Propertwnol, CxeInpt {TOM taxallOM oan eee ee eee Re XII 
PaxationyoL Property, SXCM Pt LTOM= 34. Sas 22s ee gael a ee XII 

ELOY Eh) eT Oech reanari renes iar ciate te tate ore SE RCE XVIII 

HOUSE OF REPRESENTATIVES (See LEGISLATURE) 

IMPEACHMENT 
(Ohiei: VVORLICE DICSICES © Ab CELA NV, BON one ett aac tae long ieee pe ae V 
COU EO fee ene Sen ee eee a ee Se ee phe ie ac ni wir a aid odin aie cea am no me VIII 
Hor. what- Omenseseoe. oe ee Ke Ce ee ee le ee boo wa V 
Oficers*liab resto Seo SOere Bee canes. of bow erases ae tS V 
Otecovermor,, leutengnt-povernor suceeeds- =. ---.--. 5 Vil 
Of viieutenant-governor,, who succeeds__..-_.--.---._---.- tebe shh - VII 
Poweta0l phOw,, Oxercised bce see rr, oe el Sey 8 eee eek © ee agi = V 

IMPRISONMENT 
For debt‘allowed only whemutuc<ssc2es2sensen,- oll Fie Til 
Ofewitnesseco Obtamatlestmmonwe = 5.2025 2. ee II 

INCOME TAX 
Power. ofilegislature to-levy and colleet...0 20 tlle eal eee eae KIT 

INDIANS 
Land of, to remain subject to jurisdiction of United States___-_-_-_ Ord. I 


INFANTS (See CHILDREN) 
INITIATIVE AND REFERENDUM 


PUGET ame Va (VOTE ste = Oe ems eg Se ee as ee ee Vv 
Initiative 
Hetero 0 Fe eee oe ee ingen face aes a a ee Vv 
euaeisne clause ays Olemaled DY san no V 
- pétitions 
PlOuyme COC IVmpVilOLO™ Se. eee ee ee ee Vv 
Bot rOmeuL smog «eet sanete a te oe ee ee V 
Aieasnres eltective, when haere s Sirs era bey 8 ey yee ee Vv 
Referendum 
CISERILS & fama, ean il pala ais Nl ii ates ide 1 dane Ses Sih EL ais ey hy OTR Vv 
Selection concerning, when peld= = ==< * -= set Set neue yest seer ast Vv 
Orddredyhow — eee eerie tet peewwaa eel; San 
petitions 
SOG VODCT WHOS On ee ee ee a Se et Serer ee V 
TEGUITCMONLS Of, Beet ens selene 6 aie T Palo oh tee eee er V 
Special electiow concerning, when Held 2222-2 -swéeigest seess-chebsstesesis Vv 
SieLoupon ey n0t.to extend to... swaale® Sy Sine 35. 365-24e¢here— he V 
INJUNCTION 
POTEET AC RCOME Cette YY TYROUL Vy EULS TOL attest eres ees ater Ree ee VIII 
Issuance of, on legal holidays and non-judicial days__---------------- VIII 
Justice courts have no power to issue“writs of 2.2) -_=2-~_- +22 222 iyied'sles 
Service may be had of, on legal holidays and non-judicial days_-------- VII 
POpremo coure may issie writs Ore eee tere Se ee ee ee VIIE 
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INSANE PERSONS Art. 
Institutions may be established for benefit of..-_------------_--------- x 
Mortgage or sale of real estate of, special laws concerning, forbidden____V 

INSOLVENCY 
Jurisdiction of proceedings, in district court__._---------+-------+----- VIil 

INSURANCE 
Chartering companies, special laws concerning, forbidden___-_-_________- V 

INSURRECTION 
Wevpemnanzrred tO suppress. .- = ook nn eee ee ee ene ee es a ee XIII 
SVOVGMIIPGIAy RU TMONS pt eee oe ee © ete re ee eer ee re re ee ec eee XII 

(See also MILITIA AND MILITARY) 

INTEREST 
On’ public debt, ‘how appropriated. sire. ssf fasqeeere Dae Jeni lige ee Vv 
On public debt, may be paid without appropriation___._.--------_---__ Vv 

SHAUL DO NTOVIGOU 1 Of ce ee ree et mies ew oe meg ae ge ee oe XIII 
Kate’ HOU’ prescrived Dy. Sperial tC Uae ee a hes see ee a ns ree V 

IRRIGATION 
band -foeripitches and “reservoirs a2 public-use--=- 20h ee III 
Right ot way for: ditches.a public mses = ==2 sense ee te etna III 
PW BLR.. SRE ABT OL G gh SCs coe ec ern el gen ee ea III 

JEOPARDY 
No one subjected to twice for same offense______-___--------L------.--- Tit 
Noti applicablexto umpeachnrent, oo le ag here renee wy, 
Not applicable to punishment by legislative assembly__--._------------_- Vv 

JOINT RESOLUTIONS (See LEGISLATURE). .--...-.-----------s-uws- Vv 


JOURNAL (See LEGISLATURE) 
JUDGES (See COURTS) 


JUDICIARY (See also COURTS; JUSTICES OF THE PEACE AND 
JUSTICE COURTS) 


Judicial departments .enumerated.-_.._.--=.----. -----_ #sde 3 ues Seen oe 
JURY , 
Grand jury) ttumber-and r,egulation»0fzi..- te eee eee eee III 
Justice court; not. more, than six persons__.¢esatisee-bys-eted oie Til 
Libel suits and prosecutions, to determine law and facts in-____-__-____- Til 
Private.roada, provinces Of aury  concqmming 2b Til 
Right of trial by 
consent of parties, waiver by_._.....-=_-_-__-____ CV ae III 
default. ofhappoaranee, Walvol. 0Y,.10. 41— 0) ~ een peer cere ee ee Tit 
TM PAM ONG PON Oa okie ai wy Bee aeanet focal aed te eee eee Tit 
JGSS NUMDER Gia UL Gnas mW Ollcet cu ot ask ences ee te eee ee ee III 
BOCUICN £6 Bl Ws oo ees ee i eee ea tl a oe eee III 
Walwed, "WHel,; HOW 2 cote eee ane ee Re eee eo are Tit 
Special laws concerning summoning and impaneling of forbidden__-_____ Vv 
Supreme,courtumay calljrwhenw ue gee Fee ee VIII 
Two-thirds itd Ww erdinre whens ow Se PO ee cee keene TIT 
JUSTICES OF THE PEACE AND JUSTICE COURTS 
Appeals to; district, couriaa lowed 2.1 cie sent eke ecg eee VIII 
Business days, -court- shall. be- open. onecececuccusenucscscuscsctuccusece Vill 
Complaint, offenses-to be. prosecuted -bys2.+2+-22<)l00 020 tL oe 2222eee III 
Forfeiture of office by absence from state sixty days_-_-_-_------------ VIII 
Indictment, criminal actions shall not be prosecuted by_..------------- VIII 
t Judicial power vested dtipenctceus i endunwamnndcneeenen eR sear VIII 
Jurisdiction and duties, special laws regulating, forbidden_-.__-__i___-_-- Vi 
Jurisdiction extends to cases involving 
criminal matters-not.of grade of felony......-.-..2LJUeLUU2 La VIII 
TOLCIOLS "ONLY A010 Oba OC fai ails Gretta teen ene ee eee eee oa VIII 
limited to actions involving less than three hundred dollars-_____-- Vil 
shall not include cases involving 
amnaMeEenT Of MATTIAS AUC UG GU Cs a ol eee eee VIII 
BOUL  CBSCS Uebel Melee Fee eked atest mis ere eee ee VIII 
= felony cases, except as examining courts___-----_-_---_+----~--- VIII 
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JUSTICES OF THE PEACE AND JUSTICE COURTS (Continued) >» Art.°’. See! 
Jurisdiction extends to cases involving (Continued) roigetayge 
shall not include cases involving cGopeinuad) eott; 
naturalization. .-- 8 so. red eh hie 2. Se WIttssns 21 


real property vit 
Pi fossession of 21.44% 622 3ot.-- A DDIGIOT Breage ows 3 VIII 21 
Bitle cls x nce tah ose Ss NOUDLE ED Lagsogsug_osPieings. 10 4 VIII 21 
to bdrnxesertbeduvby.law. 2 oe ee eee oe ine a. LU VIlfer%: 20 
“Jury, not more than six jurors to constitute:Lu_s_w2su Leet l clieeseie Li). «= 23 
Justices of the peace ) ron WI 
Appommicecye Ferme OLS eee ek Se eee eS eee VITEMONS 34 
ex-officio police magistrates) may be livily Skyros oe pesos 28 VEPEYY ot . 24 
‘iratroloctionvof sprevideds forehe-ersu es eee ew ee eee One rr 9 
residence in township during term required___-_---_------_________ VITE" 33 
term ‘of-office.to-be- two~yearss-2acsane cit 2 Ea TS OU. SOVETE: 20 
townships shaliceacisteloct atleast twos ses- beet se senac20t VEFFOCe! 90 
vacancies in office filled by appointment by county commissioners___VIIT poeew 54 
Special laws regulating jurisdiction and duties of, forbidden_-_-__-_______ Wee ts. | 28 
Time to be open for transaction of business-____---_-----------_----_ VIFB YO" 22 
Writs’ siall/not~-be-issuedss2sessssesrsssR 7 S90 sot BIB Ce Oka PE I gle | 
LABOR " 
Bureau and commissioner of_--~--_---.2da-desseei-a Pbetsteood 4 XVIII a 
Children under 16 years not to work underground Aerts be eR a LES Os, Sen a AVbLeon ito 
Constitutional provisions relating to, laws to be provided . cel ¥ 
mLoml otc OPGcinient s0le aise cea Olan eebnnntcantennsahura LLL 5 
PiIpetee a Gh OFOl0 00h ie tone eh an oe ala ome area XVIII 2 
Provisions relating to, laws to be provided for enforcement of___~_-_ AVAIL, ©... 5 
Working day, eight hours shall constitute, when_._..-_-_------_----- XVIIL . 4 
LAND (See:also PUBLIC LANDS) ms : 
Actual settlers on state, given preference-- iL _~-~_- Lf ib t EEXF OEE. 87 
Aliens may acquire for mining purposes.__/--------L2U lle fi kellie SLT. 26 
Commissioners, board of and duties.....----.--+----s--2-----_------- Er. 
shall velassify- state landss<2.222=-snceee neo LUO BPO Ns XVIT 1 
Disposition of state, regulated___--.----_~_------------------------- REVEL T2. 5 
For irrigation ditches and reservoirs a public-uge PLUS BEST AD: yore _ Le oh eee Ls) 
right of way for ditches and private roads_.....__--_----_-.-----=--- Pet ea: 
Granted to.state by United States acceptediu__.-- eel ltl Ord. I 7 
Indian, subject to authority of United States__..------------------- Ord. I 2 
when Aik tf es 2h: ee ra eet ea a ee ae aes Ui kk! Ma Ord. I see” 
Legislative assembly shall provide protection from fire cS pL Ribera XIX Hrgik8 
‘@f non-resident not taxed higher than! -.--_---__-_---._.___ os sees Ordsivisd 2 
Wntten States not taxed. oo on ce emcee SE. BUDE UME Im Ordukisrg 2 
Private, not taken for public use without compensation.__-.-..-_.----__- Tit 14 
Pubhe, shall be held in. trust for people_—___- doh VEL ps 1 
School, for state university purpose and proceeds___-_--.-.-.--.-_--.---Xl| 12 
DECCORUS ULNA CO INL LUN £0 oe ane oe rel at Sy niece fad hens XI 2 
2 ZappTtioned to districts, oe nw ee me mind ee ey SRE 5 
United States has primary disposal of_-_--_---=- = glen sanmesres ker nie Peele TIL 24+. 25 
_. eonceded to have absolute control of arvN bepmeey tyeimueatel eneioeaete a(e 7% EL 2 
LAW (See also LEGISLATURE; STATUTES) 
Due process required to deprive of life, liberty or property_------------ III 27 
Bixanoutetactoi prohibited, 22 SS ee on meine STO BLA £8 III 11 
Tote mpairereedom: or speech) oreprésssi ces loose 2 et g Til 11 
Not to impair obligation of contracts____.-_..---------------------+--H1 11 
Not to work corruption of blood or forfeiture-__._-_.-.---------- wid olde 9 
Special shall not be passed in certain cases_____.--------=----+++++--<4 26 
MOLGwiteROLErerniaAnestOmitle OL ACb na ema nn i me RO . 23 
LEGISLATURE . 
Abuse of franchise, to be guarded against by proper legislation-.-.------ IX 9 
Meheeneco pt members, PUNISHMeNE. - ee ee TS 10 
rAdjournmient, regulation of.__---- 0 t guasels 20 Lud So Vv. 14 
‘Appropriations it beden': ae 
benevolent purposes, forbidden, Wwhelct shit uewegucss. oigle_ob aooVird fared 
bills not limited to single OER ee , gales a £28 
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LEGISLATURE (Continued) . Art. 
Appropriations (Continued ) . . 
charities, forbidden for:__----~.sguclceee 2s eset 2h ee eee Vi 
educational purposes, forbidden, when__.----------~------ adétten Leon Vv 
exceeding total tax provided for, forbidden_..-.~-----------2augee XII 
excedaing two .years,. forbidden... 2 oe oo ee 2 XII 
for church or sectarian purposes forbidden_.-._._-------------ui-i-. XI 
general, youl limited... 22 WS ee V 
industrial purposes,. forbidden, when ssc + usse_ bs set _ 2 CULT V 
introduction:of ‘hills; timesimit..... 5.2 .<nnnop<~ane<—-==ekee eee V 
Viton yereto es. s20h sss. ne Pape Nee a ee nook sons he <eises~ OV a 
levying tax to pay appropriations within year allowed_------------- XII 
limitation/on time to introduce bills for_.____-s.3-Lelisce. 55. csiinal Vv 
limitations do not apply in case of war. or insurrection____---_+--~-- XII 
otherwthan general, by separate bills2 — 2" 52 ae a ee eee ey 
subjectaor / Oise TOrs tee eee maxed de eek a oo Sls eo, Shas ees Vv 
title of; bills for... 2. anes 6 ete = aed <b od Sess See bo dae Bs ee eee 14 
VECO yes Sin renee ete Ge fae rae ate Ea ban Sa ee weed © pe ee Vil 
Approval of governor of orders and resolutions requited: annie sok -s6c6 nev, 
Arrest, privilege of members from, when! 826.25 4... Beemet ede ge. SLAVE 
Attainder of treason or felony prohibited spees declemedes eo aeda eeeeee Ti. 
Attendance may be compelled_-----~----~------------------~---------- Vv 
Ayes and noes to be entered in journal, when________--.-_--_-+----------- Vv 
Bill, necessary to passage of law_---------- | ced inte clas i app Nt 
amendment Mee Mieke care cue ina. kia Dares tele Ati al tinea Ae Memceer mA tik, pelo af 
appropriation eintrod weedy hele eee ee ee V 
MELE NE DENS cridg rg c5 42 (10) aac dmuearerbtybexetn Wty reheat Dirt dd in cpp ihe ameihgey Styl yas 3 FD 
enacting clause ~-=----------------------- be, ag tet ip A elit Behe nah edo) 4 V 
£ OT TSVONUE INUNG UL tine lea HUUSG.. ao 262 ee ee eee ee V 
senate may, propose amendment to-.--2-__.__ “a ALL ee eal V 
must be printed and referred to committee.._u--_.+_Je_ 2 s_so_sies V 
passage of, how consumated___.--_--_--- eines y bee ate fae ob ehh g es V 
over veto, OW teeta are a ee ee eee asebty. bas Se fqand ore VII 
signing of, by presiding officer____--_-_-__ ee eae Peek ststeoxtivesh Vv 
subject of must DOJAINGLOMOx Cents ose ee Saige Cire ree ahd ita. S¢ Vv 
title ‘must, clearly express subject... 220.2 2 sbeebs eedeth. weit V 
yoid as to provisions foreign to subject. 2222. - Les a2 iS Sa Se V 
yeas and nays recorded on final passage_-___-__--~-- Oe a a ae V 
On: passage Over, velo... estate beatin Se set siee BS thas VII 
Bills of attainder, prohibited: ft a ee Biplane ag, eh now e = eR TII 
Bribery oi 
between members of__........-.-.---~-.- WEGE TON DoS eT_f0R SRR Vv 
punishment of persons guilty of__-----_-- racers teriaeettall ee, NIE 3 a: Vv 
solicitation of,.defined.s.._ as race nies JOY BEG SACUo TO, Beeas so Vv 
Bribery of members of . 
ORS TEMG Ip igh teak nt gape tape ok ce ptidie Werte ite the Aen A eeepc pencils og Vv 
punishment: tovbe provided tb yria weet se eee ee ee Vv 
Census}iprovision for toibe wn anesc. eee re eee ee ee VI 
Church or sectarian purposes, use of money for, forbidden_---------_-_- XI 


Claims not to be passed on without approval of board of examiners__VII 
Committees 


reference: of bills. towirequireds: x2ie0 10 10_ GS ines BF Bees Be Vv 

reporthon, bills. P6quired nnn cudnoeaseonnee ce eweG ee eL I olo wee Vv 
Compensation 

increase of, by law passed during term forbidden_-_--_----_-_-__-__- Vv 

nojassembly~ shally ix iown222=2<-22 U2 202 8 Bee Berton, yalbdenielone ep 

to; betdetermined sby<laweststaeeeten eee eee ee V 
OM Position eb fume he tore ereme emery we Re Be es See ee eee ¥ 


Contracts of 
for supplies and labor, subject to approval by governor and 


state; treasurer 2 Lee ee ee eee set V 
lowést ‘bidder; shall_be given tole. oun cu ween ce cect SSO 2a Vv 
officers ‘notto' be: interested Min_w fe cl eee ee V 

Contributors to state permanent funds to receive publicity__.___--___ xXxI 
Convenes; when...<ic<scuwsuweud=ee neu sks Oe) at NI 40! ys 
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LEGISLATURE (Continued) Art. 
Corporations 
charters may be altered or annulled if state’s interests require__-__.XV 
elections 
cumulative votings tosbe*preseribed Jour wet 8 XV 
equal-voting*to -beepreseribed= a 20) Ne) FONT MV ee Od pO gh XV 
private, investment of trust funds in bonds and stocks of, not 
LOeDe authorized See Uys SCs eat ee et ere cent Bee V 
Corrupt solicitation of members of 
OLLensetLObedenned by laweassean saat seass sos POE UOT BIOy FeLtOe nd Vv 
punishment to be by fine and imprisonment___-__-________-._--___--.- V 
Corruption, member expelled for, not eligible to be legislator____._________ V 
Debt owing public body shall not be diminished or altered__._____________- Vv 
Decisions of supreme court, publication of, to be provided for by 
ke Pishetureite 28 See eis <= oon ore eee en LY See ee Oe ee Bae VIII 
Delegation of powers concerning municipalities prohibited__.______________ Vv 
Elections, purity of to be secured by proper legislation--_-_--_______-- IX 
Employees 
compensation; shallibe: preseribed =<: +225 2s ssesssesess cece DOS Lees Vv 
duties shaile boepreseribed.2.2, 0 — . on ee ee ee V 
nim ber shel be wpreséribeds sss tee e a ee UES Te See Vv 
payment not to be made to, unless duly appointed____-______________- V 
Kec postetaetoclawsy prohijited se oe eo ee eR OT ee it 
Pxeeutive officers, elects in case of tie vote__-____________ JB 2228230 nLS VII 
Exemption and homestead laws to be passed__---_-----------.---_--- XIX 
Expelled member not eligible to be legislator__._-._.__-_=+--..---------- Vv 
Expenditures 
capitol building, for, not to be made until seat of government 
hOCRLOG MINAOLOCLOIS (on op ek Sek aoe oe ee woo Ae ee Se ee x 
church or sectarian purposes, for, forbidden____-2_-_L 2s ble XI 
Hxpenses ‘ofphowiappropriatedas==se2es2 2 Ri OM Se te ema see Vv 
Expulsion of legislators guilty of bribery provided, conviction and 
penalty tunder, civil law’ not barred2 ses) (OTN) “Ses BS a ee aera Vv 
Extra compensation ; 
provision for, after service rendered, forbodder o_o ee tLe et, Oe V 
publie officers and employees, for, forbidden when__.---_------____- Vv 
Extraordinary sessions 
Povierior-mayecal babvenroe amaiOn ttn «ee eee fe ene VII 
legislation limited to matters specified in proclamation or 
TOCOMMMENTOC Ey yeOOy OTnorens=s 2s — 6s Senn OR WD MOl Sees Tae VII 
Fires on public lands, legislation to be passed to prevent-_-_.___--___-_- XIX 
BAPE STOO CULO sOLee men gon ee re ee ee es ee ee eee Vv 
Forbidden to pass local or special laws when_-_.-_..--.----------------_-- Vv 
Franchises, laws making irrevocable grant of, prohibited___._______-___- Til 
Freedom of speech, no law shall be passed impairing_-__---_-_-----_---- III 
Funding debts of public corporations, provision for___-_---------_---_- XII 
Gellerale ow ore splay L0C( a seat arse nto ee ete eA ee Vv 
Governor 
approval required before orders and resolutions effective_.__._____------ VV 
extraordinary -session “called “by, when--.2./22--- 22 Ve ea ee VII 
WICEsaP CO: CCONCEMLE MOL = rem area ree EEL te eee Ieee wate VII 
reports of officers shall be transmitted by-----.-------------------- VII 
Sueciaiesession May De called Wyse ees ai ate a tie he eter ae ole V 
Homestead and exemption laws to be passed__-__---------------+------ XIX 
House of representatives (See Representatives, house of, below) 
Immunities, laws making irrevocable grant of, prohibited_____-_-_-_-_- III 
Impeachment 
Siaer juste ct Onprestacny Nell esata et Se ee heen see See eee V 
COLV IC OL MreC IITUIen Lt Ole ae ce et ene ns he ee ee eer re ee V 
MexXcrciniie pOWer-0f- Teduirementssfor stents seal ee soe ae V 
QSOS ca) ny pd ate pepe yp iogienet-pepeptaee fab e phd payee ape a V 
Wud ourent inex tentyO cee wae enn at ens a ee ee en ee ee V 
OMcerae lav lorto seers uee poem ens wee Se ee cea eee Vv 
DOVer or, “Vested in noses ee ee ee ee enero V 
prosecution not barred by proceedings in-_._----------- ited iene fog a's 
Tequirementsytor exerciserofs ee ee Se a la vi 
LrigitoOL etorperpy senateree en en ne eee eee ee Vv 
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LEGISLATURE (Continued) Art. 


Income:tax, authority*to levy and ‘collect_-.........-l-2._---. => sae LA 


Indebtedness (See also STATE OF MONTANA; COUNTIES and other 
particular subjects) . 


amount of 
limited to $100,000 without consent of electors..-.--.-.------- XIII 
unlimited in case of war, invasion or insurrection___-_~_-~ rath tyre te dn XII 
election 
general election, to be held atu. 2 - te paneer Fe enh XIII 
jnasorityy ote (required an. a neg oe heahele ad --XIII 
law creating 
irrepealable, untikydebt wis paid. peste ett bee edinners XIII 
specify purpose for which fund is raised_-.._--.-------------- XIII 
tax to pay interest and principal must be provided_.-__---~~-- XIII 
Tuféripriourtssmay., be’ established iy ne ee ee VIII 
Initiative and referendum (See INITIATIVE AND REFERENDUM) 
Interested members shall not vote on bill_-_-- barssee-od- t-te stteoes ae Vv 
Investment of trust funds in bonds and stocks of private corporation not 
to. be_authorized 9 8 2 eh ee ow fener e ort Loe eee ee Vv 
Joint resolutions, signing 
by ypresiding offieer required__-- 8 en cnee ot Sine ay 
fact .of to. be entered inion a. a4 oh penieee of hw edo) doe ae Vv. 
tithe tio be. reed rst nee i ee ee ee eine eee ate Vv 
Journal of proceedings 
ayestand noes entered, when... bse..> 0d ~pkanjee-4neesenGe -ban- aes Vv 
kept by each house_-___ ate 5d 35-5 Ui te See 8 v 
Huoliestion at discretion Of MOMvers—. 7. ete ode selarageds Ni 
signing of bills, ;fact)of,;to, be entered. .24--~4) sje ont oe thls tes Vv 
Judicial districts 
creation of new districts not to work removal of judges__.-..---_- <5 VILL 
judges in, number of, may be changed_-_-----_ S53 lieea een Seed -VIII 
number and boundaries of, may be changed..___----------+------- VIII 
Labor, laws: to be provided for enforcement of constitutional provisions 
relating to ---------------------------------------------+=+---- XVIII 
Legislative authority vested mus2 pt.) eos ee aa e epee Gt eise V 
Local or special laws forbidden (See STATUTES) -~_--_---_--_--_---_---- Vv 
Log rolling prohibited) 8 a ee a ee re Vv 
Lotteries, legislature forbidden to authorize______-____----+_--------- XIX 
Members of 
arrest, privilege from, Whon 2 2 oe eae de at Ree eae Vv 
civil office, appointment to, prohibited cto 26 Santee el She al ati ae S ns 
compensation 
not to be increased by law passed during term___----__---_--_ wey: 
ta be determined’ byyiaiy de eed ere sien ener sede pyriek wnt V 
congressmen, shall ‘not ben reese} Senne ed Sted eoeet ne -tseeee to» Vv 
firgtippleetiorl of provided: LON ae wis ty banc wath emcee ie eNotes Din a Ord. II 
offive, appointment. to, prohibited. Fh ie, nee V 
public. eficermehallaietebe.s tevin jo 5k ee Vv 
speech in session not to be questioned elsewhere_._----_--_----_--_--- V 
Message to be given by governor at beginning of session_-_.__--_--~--- VII 
Military: reservations, authority over, granted United States___.__.____-___-_ II 
Militia: - _ . 
arms, military records, relics and banners, provisions for keeping, to 
BYU a ted ong ai Sn os wine git ol ees a ere a cen Bose B XIV 
maintenance to be pravided, £0¥— wawtteteermrecath adti—nariadeawecee XIV 
organization to conform to United States armies-__-_---------_--- XIV 
Provision sal] HesMeate f0T see a a re ee Seen tae meee eee XIV 
Montana trust and legacy fund, powers to carry out effect of--__.----_-_ XXI 
Municipal corporations, debt limit may be extended for construction of 
E. Water OF SOW6? NYStUl.(. 2) oo oe ae ieee ee ee ee ee LL 
Oachtwt Soc - euch ee eee chia Sauer eee te ee XIX 
- Obligation of contract, laws impairing, prohibited___-_-_--------_--__-- Lik 
Officers and employees 
compensation to: be prescribed by. laWep uo Hosp oh ae hetane “by V 
duties to be prescribed by law______- ery ele oer te eer Sen eines 
number to bépreseribeduby. law: ta seretnw cath ei ee ey 
paymentito be. made £0, sy NON a a ie ee Vv. 
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LEGISLATURE (Continued) “Lt Art, Sec. 
Officers shall not be interested in contracts of...-.-.----------_---_---.- a! 30 
Cruererrouuira SULOv ar OL CUO NOl area two. ss. loos sc nea neat see. V 40 
Other county and municipal officers may be provided__-_-_----.-_-_-__- XVI 6 
Pardons, commutations, remissions, respites, governor shall report action 

concerning _o_.- Ae. JEU SeR UL AQ PAA SE OE OE O08 OPEL Vil 9 
Passage of orders and resolutions without governor’s approval provided___V 40 
Powers 

determine irules»ofsits--proceedings..sessswsssecanes (O JQIR 90 03 UT V 12 
expel members... ULL Os 102 A See en Loe FOU BL Vv Le 
not to exercise powers of other departments_._.___.-_-_--_______-_ IV i 
protect-mombersic. cccesesecsaccesssssceessa ON 22007 OF Te Ll) Be Vv ual 
punish members and persons for contempt or disorder__-___-_---_-____ V 11 
Powers reserved to people 
enactment. of laws_........=-.- RHRRRRRRA RRR eee eee SOIL Ooh Vv 1 
proposal-of lawWsSeu<e-s<nseensaseceeca.2i DIGDIL BIC mom to woe rn V 1 
rejection.-6f lA WSes csuenesmsscwenees ono t ODODE EOD VEO AO SYM! Vv 1 
Eros .omcer must sign all’ bills... .._--___ ___ eee Tee Vv 27 
Price iixing to-be-prohibited. by-law. L102 BA BRAD Stour Ton 40_f XV 20 
Provision to be made for publication of decisions of supreme court____VIII 32 
Publie bodies, debts owing to, not to be diminished or altered__-________-_ V 39 
Publie funds, regulations for safe keeping may be provided_-__-__-__-_- XII 13 
Punishment for contempt or disorder no bar to prosecution__-____________ Vv Au 
WOT, O6UNCG oe nena sc aeenenner ne ee iexos Bsn Letina Oo Sugars V 10 
Referendum (See INITIATIVE AND REFERENDUM) 
Regulating production shall be prohibited by law.-_-------------------- XV 20 
Reports of officers shall be transmitted by governor___---_--_----.-.___- VII 19 
Representative districts 
alteration may be made to suit convenience____-__.--4-_-----_---_- VI 3 
counties composing, shall be contiguous___________-_-_-___---___io ux VI 3 
division of counties in forming, forbidden-___-__1_-__--+..---_-_--- VI 3 
iIS1GN 08 SGT OIN1LO. oe dewkeemnnnennanen ate 2 pebrrorc uct Vv 4 
Representatives 
appointment.to-ccivil-oiice! forbidden2e sHsp 80 98) som eoteeh) fi ten V 7 
arrest,.privilege,from).WheNatedsesscsesseussvesezsscscel2 Ve u2k.! V 15 
compensation 
micrense bylaw curing term, torbidden.._.. 5 V 8 
po.Dertierermnedihy fa wsese 20 nn ee eee oe eee ke Vv 5 
numer Of; eOobe proy ine OG woVi daw << Senese. 2225 gee dete et Sas Ny 4 
SUTURING CLOT RO oe ene ciinice me ee arent at Vv 3 
speech in sessions not to be questioned elsewhere_________-_______-.- Vv 15 
SADC I Ce CR ETN EET ho 8 Sipe oe betty Lgl A in ARS IPL SII egg ERR ER Sa ete i ae ne ee V 2 
Representatives, house of 
apportionment 
Wee wandoneb hss qed sh pol Op THe g hear Nh gman pip ney metal oer apap pny Ce Aiea AOR. eC VI 6 
“tgs Maks ing: Ree Rone rae NAOH rc, Ch hci 0 tc fomeucel  Mugshapiabelpat tare. eae atnai a aint Di. ieNNaRE, VI 2 
PEmGlooinieroLweinvere \NUOt Ny ss. ee V 9 
RP pe Climrainean Onion: Wester INES ee ee a ee eRe eee ee ee Vv 16 
Chapa CEs genet cai oat A adeaetepdolbes Mipelieda. est de cheemedaiianied, HO. Spalletti sheets, Spleen eeerane Vv 12 
OMIcesarOte Singha ccildser Wye te ee eee eee eee Vv 9 
Gia tes onsen ememuers aud ced Oyo. ae oe V 9 
revenue. -bilis. to- oripindtevinGs04 10 L Aa Ao BOO lp PA a te V 32 
speaker, -witen.-eleeted <-sesse-sone 22 Ol Vi _ VVOl Oe ston se ee oe V 9 
speaker. of, -assumes-ofiiee (of ‘governor? when Yo Vaie? 2 So sea ee VII 16 
Representatives; house of, and senate compose_—-.___--___--_--_-_--.-_.- Vv i 
hesolursonsrequire-approvaloL-covermoric solicit qu enaee Vv 40 
Se DearS WO Fe Vy SRT LLU TN a as ein se ae i pe ye PG 13 
Revenue bills 
AL Teka ayaa tek Die seacaiepegegiagraie pmpeamepeapeitc dpe. aie ida ale aealamaaae, Spite Vv 32 
LN pS Ses nae P28 LR ED ean Sane aaa openness em Me a et et V 32 
Right to introduce any measure guaranteed members of__---------------- Ns 1 
Schools 
election shall be provided for, separate from general____-_-_--------- XI 10 
eM LeHALnCe LD We provided se eeeecos sesh. 22 522 seencssolssasell Es XI 6 
Neal Gf (state: to“be_provideds 2232 208.20 VIG Oe ov On BxORgY S-OVIPO 17 
Necrét/sessions Pwhen ll ULL Joibesscssessccseecscseb POLLO att bs =V 13 
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LEGISLATURE (Continued) bg A 
Senate and house of representatives compose__-------------------------- Vv 
Senate . 

consent to gubernatorial appointments required_------------------- Vil 
election: of :members judged byte eel hu os pee sehees aged bases 8 V 
extraordinary sessions may be called for transaction of 
executive -busill esswene: esa wenees; el aeodtebesbas-eteiee = Vil 
impeachment trials by_--..-----=2-~-.++-----------~--------~-------- v 
journal to he‘tkept bY¥Jt 2---<eseserewnsepelbeesets- t-te sele ee V 
judicial power shall be vested in a court of impeachment__--------- VIitl 
lieutenant-governor_ is ipresidentofscush. sae25~ lo. geosrois -a2igseas—4 Vil 
officers.of, shall"be chosen by. 2o-. -2 Sali nenenccemenescuk Olas V 
president pro tempore 
assumes office’of governor, when-=-.-.-.._.-.-.--snuut 23 Becks Vil 
wvhén elettéd LU 3S Sh ee le elt <sonenene at ae OG eer Vv 
qualification of *members judged ‘by ——.--.-<enens.Gecwanea A —29-Lee Vv 
revenue’ bills "may "be amended! by-.-) 202. 2. eee. cee Se eee V 
Senatorial districts 
consist.of not more than one county._...-222.42.$e)2Uiesq_ed-62 ae VI 
division of state into-2..-%, wees out Sa eee et eee eee Vv 
enumerated ._.. Sash =4-peue neh Be Se er ree VI 
new counties to be entitled to one senator___.._-_------------------ VI 
Senators 
appointment..to, civil..ofice..forbiddensss.cscesossteeseseese- VOU Vv 
arrest, privilege from, wheniic cist tOsL Sle ele AL ee erst eee V 
class. to .be:,determined,,by.-lote 22 22 JEM OLEUEe A RRR Ee Vv 
compensation 
increase .by law. during; term, forbidden___..-_-___ See sia vi 
to.be. determined..by. daw.s.220e ts hel_ LOM By ober Se vee Eee y 
number of 
from .each..county..dimited .to fomelll02_25025 oe Ae Boe? Se ve 
to).be. provided.by- law sos sawnwacccecnanss se se ses bk eee see Vv 
qualifications ).0l defined... een ee ee eee area eee eee Vv 
speech in sessions not to be questioned elsewhere_____--__-__--__---- Vv 
ferm of, defined... ene ee ee See ee Vv 
Service and-labor for, tobe furnished by,contract___..__________ SoS eEess Vv 
Sessions 
leénptlMot sibs seer Me She ss sees ssess ates a fie et ce eee a oe en V 
limited to-Sieby daly ps sGa st oes BA ga ee eee ea en va 
SLgiIMDEevO perm nen = s<= sew hie hese sae So ee ee es ee ee V 
Solicitation of bribery 
CORSE 0K. 1s Mappers tenn, ply epode lina a py ytd paper gingen mh spay dae ay pepe ek a eg AS Vi 
Punishment of persons Pullty 1012 2e* = Flee eS See eee eee eee V 
ppecigliaws probibited, enumerated. ..2 24. ee ee ee V 
Special privilege, laws making irrevocable grant of, prohibited____-_____ III 
Special sessions, may .be called by governor_2_.--._.___-__ =a Vv 
State .examiner, Provislol. co .0G, Made 10). 2 ee VII 
State treasurer, suspension by governor may be provided, when____-__-_ VII 
Supplies for, to be turnished by contract... ee ee Vv 
Taxation 
county or municipal purposes, levying for, forbidden____-_______--_- XII 
income;tax; authority to levy and collect._..__.__._._._ Satan: ates XII 
laws to be passed to carry out provisions relating to_---..-------_-~- XII 
levying for county or municipal purposes forbidden_____________-__ XII 
sysapemy of, shallabe provided2e2e toc 2aeee went ee eee XII 
Telegraphs and telephones, uniform laws concerning, to be provided_--_XV 
TormgoWervidewor gic nl UCrs 0) no ea er wea ae oe a V 
Dradinedvotes, Dron NILGU <5 - 954 scaee pea ee eee ee ee Ve 
Treason orstélony; atbainder oly iprohibitediet (os ee ee Lit 
Prustage eOWoGy promi Died) Die 1D a ee eee ee XV 
Vacancies, how filled-_--_------___- a NAPA IRM af 5p Fr NR AIT LE V 
Veto (See GOVERNOR, Veto powers) 
Votes 
require approval of governor before effective-_.__£.-----+--i--L-.-.- Vv 
traging of, prohibited... ee eee Vv 
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LEGISLATURE (Continued) Art. 
Voting by personally interested members, forbidden_.___________-_--_____ V 
Yeas, andunays wwhenetecordsda to ta ek oe ee ee V 

, VII 

LIBEL AND SLANDER 
Character, speedy remedy for injury to, guaranteed__-___-_____________ III 
Evidence, truth may be given in libel suits and prosecutions____________ III 
Jury judge of law and, faectjin libel suits-..---__-__..___[o7 snc lle III 

LIBERTY (See FREEDOM) 

LICENSE 
May be imposed on persons and corporations__._-.___._------.-----~_- XII 

LIENS 
Special laws concerning creation, extension, impairment of, forbidden____V 
LV enUerOLnaAcligmeaLO-cHrOrCOss.c sao eee Lae eee eee eee VIII 

LIEUTENANT-GOVERNOR 
Assumes ooffice ofigovernor;) whens 240. san ge Tes Hs 6 uo ye ee jew VII 
Compensation 

fees for,0Own.use,Lorbidden—___._._ POR S ea On Tee wry a es VII 

ata et Obed WSO ru tees ik er th eh eee he a 5 Vil 

increase during ten Torbidden el VII 

DOP MNTCT ASA ING AS COAG Tha can cr cag ac a rh too ot, SITY VII 
Contestiof elections. to.be.determined by law..~..2.2.2-4.-.-22010 ual VII 
OUUGL On gare te ieee ee YOO al Se Ee a He a 2, VII 
Election 

DY, QUAM COAClOCLOIS 2.catouceae Seen I. Oe Ieee Le BYIOe 63 Tae 2 Vil 

to be at time and place of voting for legislators_____.__.__._..---_---_- Vil 
TI Sbs CICCALON, OL, ~- PLOW LOT ooo in IO, VIL SGA RTOT Ord. II 
Impeachment: of. chief justice shall. presidevsiceey ee Tow ee eee Vv 
Other*puphcroticescannota ve: NCldsDy ooo cae ha nen aeea ssa Se eS VII 
Presitenieot, tuessenate shall Deno a ea gee TT VII 
Qualifications 

ace, must besoversthirty, years... B92; see SORT Sea VII 

eitizennon United States.o- 2223 2 I Be Oe WAI A Vil 

resitlencevinstatesfom two. jearen csuleseeoet el. UR. Wel 18 VII 
Residence need not. be at seat of government_____-__-__-----------~-- Vil 
LG PEND ARE OLE em ee ete the tel Merete eet recs che ect iL A CA VII 
Tie voces logistature.elects cin ¢hse.0f le sewn coe tL Ieee te VII 
Vacancy in office of, filled by president pro tempore of senate_________- Vil 
NW OLCOPOMAMMINTOVCEGNO! Leto. Sas eee ee ee a gg VII 

LIMITATION 
Of action not affected by change to state government__________--_----- xX 
Of actiom not.provided.by,special. laws. go Jul 2o52e BA BIg. ee 18 V 
Upon state and municipalities incurring debt-_-_---_-_.---.-_-------- XIII 

LIVESTOCK 
Taxation 

limitecatorrour milismoue ne dollars ==s22"s 7 err SU ok ells ser Dl 
POS ROAe LA eee eereren ee Se fo ee ek XII 
stavesboara -Ol-eqnalzation snall levyes 2 20~ e se a ee XII 

LOAN AND TRUST COMPANIES 
Chartering of, special laws concerning, forbidden___.-.---~-.-------+-V 
Special laws concerning chartering of, forbidden___.----_--------------- Vv 

LOCAL OR SPECIAL LAWS 
Wiemetorpidden?ijessine say aieetniie fu te ee ee Eo a ee ge et Vv 

LOTTERIES 
Laws shall be passed prohibiting sale of tickets______..-------------- XIX 
LEPTIN Ue aet| Antenatal Prana al aera Aine apn pea SE taal Een es mean ny 6 4, 2 A e XIX 

MAGISTRATE (See CITIES AND TOWNS; COURTS) 

MANDAMUS 
Digi tictrcmmepanin ya iaenieh Writer lo eee vill 
Justice courts have no power to issue writs of---------------------- Vill 
Paprenteecoure minty tissues white Ole te a ee vill 
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MASTER AND SERVANT Art. 
Contracts releasing from liability for injuries, void~.-__--_------_--___- XV 
MESSAGE 
Governor shall inform legislative assembly by------------------------ VII 
MILEAGE . 
Ofemembors "of lepislativa Assen eo fo oe Se tee el ee V 
MILITIA AND MILITARY 
Armed, bodies, of men permissible, When 1.6 eno a eee ee III 
Arms, military records, relics and banners, provision for keeping to be 
OT MS Lk UN a SB mr a oa we ch re em rs on eed ed we XIV 
Civil power, military subordinate.__._.2mciteuusic» Din annsisg-_se_bauace III 
Consists of able-bodied male citziens between ages of 18 and 45__--_____ XIV 
Mieetions: n0t. tos Oe Un bert Gren Va Ny i ie ee TIT 
Exemptions, by laws of state or United States_—_ ee XIV 
Governor 
commander-in-chief of state .militia-__-...-_..______ HO Pos VII 
continues as commander-in-chief when out of state commanding troops 
INV PMES Of Wales sus Sse ec os te nee ee hen eae ene eee XIV 
Maintenance to be provided for by legislature______-.-----.-_--.----- XIV 


Martial law 
application for 


DY FOV OTN OT ee ee ing arg ete NE I coe ee Til 
by legislature._......-........seb ya Soniariteb ed_ciainitasis.32 III 
Military reservations 
authority“over; granted ‘United. States... cc... ees coe eee eeeseees II 
process, right to serve on, reserved to state......-.....eceimelo_beiile II 
Officers,t Qualifications. of... -aintelsmeel_ se} 422s 3o_acels ban sieht ja Ix 
Power inotto interfere with elections.U2 1 babinore. te oat III 
Provision for, to be made by egislatuve.sssa.U sls. soit. delle tobe XIV 
Residenéd, séeffect, on... --<0----e enn ne---- - oe Shad od tones woo ote 1D:¢ 
{tRules and) regulations, by legislatmress..o. a ninx«2uidliede_sigusedadi XIV 
Soliders’ home may* be ‘@stablished 2c. -oe eet ee ee xX 
Soldiers, quartering in private houses, when___--+-----++----22---+1-L2- III 
State militia may be called for 
execution. of laws, aiding. ites. rece en EU to oiels Les VII 
repélling invasion ts.2+-les/ess5-bcemrrceren Jo tose teed toe hao VII 
SUPOTORSING INSUITECIIOn oe eee ee eee ee VII 
| Subordingte to ‘civil power... -_......-.-=~20-020% ni 2ineis sxsteligal Til 
MINES AND MINING 
Aliens;*rights:to-“mining: property -coccocct Caccarcceer ees anenaueces eens III 
Children under 16 years not to work underground__---------------- XVIII 
Taxation of 
annual net proceeds, as provided by lawseJ-leissce_vd_bebizese—tus XIT:. 
claims, taxed at price paid United States_._-1--_-_--_--+ssss+-Les_- XII . 
improved surface ground, at separate value-_-__-_-_-_---_---_---_-- XII 
machinery and improvements, at separate value____-_------------_-- XII 
WW OFIINS ORY neh i ane a en eee eS oe oe ed ee XVIII 
MINORS 
Estates of, special laws concerning, forbidden_--+------.--------------- V 
Majority shall net be declared by special law_......--2.<.sssoess--eenee Vv 
Mortgage or sale of real estate of, special laws concerning, forbidden_-___V 
MONOPOLIES AND TRUSTS 
Price fixing, "combination; forbidden. — 222-2 S22 ae ee ee ee xV 
MONTANA TRUST AND LEGACY FUND 
Bonéhiciaries, inte st or iysy Ment ct Lee een ee eee ee ee XXI 
Compensation of state for administration of..._-./_-L-___-__---_-__-. XXI 
losses to be deducted from state’s:share_21-- -<iiditess oe eee el XXI 
Consists of . 
permanent revenue .tund for the university... ee XXI 
state permanent revenue fund. JVY_ if Zi Sock Sash? 808) Ss XXI 
BLALD, DOrManents eno) snd. wa ee nee ae XXI 
Disposition when fund becomes too large.______.___---_------------- XXI 
Donations credited to state permanent school fund, when__--_---_----_XXI 
» Gifts to-pe CONVErLon 10t0 CAN... - ook ee eee sia ied XXI 
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MONTANA TRUST AND LEGACY FUND (Continued) Art. Sec. 
interest credited pro.rata to various funds... .-- 1.4 ee XXI 11 
Investment of 

amortization plan Of fapaymonuu co De NS6d—_ 8 XXI 6 

city loans 

Boproval Ul Stave WUATU NOCOSERLY eee ee 6 oe te XXI 6 

IY CE gow gag Ty SC gi SS iil aR cle i A a a a Hl ie CR XXI 6 
COLA EE 6 ye 6g fe Fc cfs 8 oo i fain tl il lp a XXI 7 
consideration to be given to 

a8 0 ys gu 1 ee oi vt pa peterpan anya. plana petty Sy XXI 6 

character and earning capacity of applicant______--_-__-_-___-_ XXI 6 

PIED OR SON ORO A ee ere ee ree ee re ee ae BA nn he eo Se ee XxI 6 

(istriminaiien> aote tor be snows asco eet se ne ee XXI 6 

farm loans limited to forty pifee ou Tae mh kt ote Raphael alt mei tha dag nlp eo) ain XXI 6 

further regulation concerning, to be provided__.-.---___----_---- XXI 7 

general fund warrants of state of Montana......._...-..-----2i0 Lu XXI 6 

insurance on security: ito ‘run, ito sstate_22_ alesis Le suelo. XXI 8 

intérest tate tobe reasonable _—- 7 Beaee JiWs_beasee_bt lon 1p XXI 6 

loans not to exced fifty per centum of value of security___.-____-_- XXI 6 

long term investments by amortization plan_._--.--_------------- XXI 7 

preference given to 

educational bonds of Montand -vebtudso2_ stein eel a XXI 6 
first mortgage loans on homes and producing farms__---.~~-- XXI 6 

provision for insurance may be made by state___-__---._----_---- xXXI 8 

purpose to aid home making, farming and education___-____-____- XXI 7 

safe interest, hearing securitiestiibuiiwi at Byeocle ik eeu be vik XXI 6 

srifver loans preferred AEE ih Babee eho ae XXI 6 
Justices of supreme court are supervisdry Woardy SOUL Zuo). PPA XXI1 17 
Legislature 

WiAVADASEn LWealOscatty ONL Cil@GL O18 oe ce XXI 18 

may provide other means for increasing or beginning_____--_--__ _ XXI 9 
Losses to be deducted from state’s compensation__._-1_-----------_--- XXI 11 
Other public funds may be administered with ----+_-_---___-.L------ XXI 10 
State board of land commissioners shall administer__._-_.--_---------- XXI 5 

MORTGAGES 
Taxation; exempt from, "if, on Montana, property___-_—_---+--«_-__--- XII 2 

MUNICIPAL CORPORATIONS (See also CITIES AND TOWNS; preted 
Alleys, special laws concerning vacating of, forbidden_-____...__.____~-. 26 
Appropriation for church or sectarian purposes, forkidden______-__--__- xI 8 
Cities and towns (See CITIES AND TOWNS) 

Claims of, and credits,-not to be released or‘ altered--~_-_--_-_-__+_i ue Vv 39 
Courts (See COURTS) - 

Bi Gite a RUE OLOGY 1000S cuetre wes» cam wm nies min ater ge ALLL 24 
Creating offices in, special laws concerning, forbidden__..________--_-_- Vv 26 
CLECIGMGtnbORDO On matin yee ee ee ae XIII 1 

- Debt owing to 

altegation by legislature forbidden:......-2aesvases lt sacle. Qe Vv 39 

extsnenishecubyi payment Ollye +=. = -- = 92 a Vv 39 
Debts of (See also Indebtedness, below) 

duniing, levislature Pia yt provide Or nn a ete rine = XII 8 

private vroperty, mie tore taken lO pay... ea et tn ok 8 
Delegation of legislative powers concerning,.prohibited___.__--_---------- V 36 
Donation 

for church or sectarian purposes .forbiddenslss ssl -Leuee. sega XI 8 

grits or graits not to be made Dyir-- ea epee neki ao XIII 1 
Elections, qualification of electors to be prescribed by law-----~-------- Ix 2 
Exempt 'from? property \taxationg fo soscsspe2- 2s PAA MAO 2a XII 2 
Form of government 

approval ef electors required berore change. 8 8 at te fae inn AML 7 

Teg ee ee nee fine send-it XVI 7 

merged city-county government 

boundaries of, to be defined by legislature__.._._._--.--------- XVI 7 
discontinuance may be provided for by legislature__.----------- XVI 7 
Tomieraiito id (ULV 10 (Ol eee oe et a a8 ten ee ote te XVI 7 
officers, election and duties of, to be provided by legislature----XVI 7 
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MUNICIPAL CORPORATIONS (Continued) Art. 
Indebtedness 
amount of 
limited to three per centum of value of taxable property_----__-_ XIII 
sewer or water system, legislature may extend limit for construction 
| ge epee: al pila Wh RE A a ANG SS os as a Fk pn XIII 
bonds or” obligations above lnnit"aré “vold_ 2. + xe ie a ree XIII 
borrowed money must be used for purpose specified_-__._-_________~- XIII 
grant or loan ‘of credit forbidden_-_-___-__ <2 niger gd oe eee XIII 
special laws extinguishing, forbidden_____... -e2ssee: = saaenega = ——— Vv 
state shall not assUMmeé.. Jose lsc k Sa sees ee) See ees XIII 
Joint ownership with person or corporation forbidden__-__-____-__---- XIII 
Liability, for. past, transactions forbidden... ..--2..4-55-}56-eeE eet XV 
Officers 
election or appointment to be provided by law_------------------- XVI 
qualifications 9)2+-2— 2125" 2S ee Sa ee ie eee ee ea IX 
special laws prescribing powers or duties of, forbidden_____-______-- V 
termatof mot. tovexceed ‘two, yaarsi=2=---_-sebleuerere a ae S28 Te XVI 
Propertyfof,. exempt ifromitaxations 222 —Ss sao aes Shs ie See Oe ee XII 
Public grounds, special laws concerning vacating of, forbidden__________-_ V 
Railroads not constructed within, without consent________-_---_-_-_----_- XV 
Retrospective laws .concerning,.forbidden__sssisoll. i b_sbips_ S222 Lie XV 
Sewer, debt limit may be extended for construction of_______.-__-_-_- XIII 
Shareholder in corporation, cannot be_-b2scs2i sce: 22sULU ae sel ae XIII 
Special laws 
concerning offices and officers in, forbidden_____________--1----_-_1_- Vv 
extinguishing indebtedness of; forbidden---_--- 2 seer ae sol 2s Vv 
Street railroads, construction, consent of local authorities__._..__-_-____- XV 
Streets, special laws concerning vacating of, forbidden__--__---._~-_-- Vv 
Taxation 
levy. may be made on all subjects and objects_________--_--_----_--- XII 
local authorities tovhave> power ofs2sesr 2 eine Sort beieabed_aes XII 
property “of, exempt frome: Shar Beater es sc Fae Beker ee XII 
railfoads, apportionment, “ole ioe a. toon erasce aes Del ot Re XIT 
release or discharge from proportionate share, prohibited___._____-_-_- XII 
valuation not to exceed that for county and state_--___-_---______- XII 
Town plats, special laws concerning vacating of, forbidden___-_________-- V 
Waterworks, debt limit may be extended for construction of-__----__- XIII 
Works of, eight hours to constitute working day__---------.-------- XVIII 
NAMES : 
Change of, special laws coneerning, forbidden___._._.____j22_______ V 
NATURALIZATION (See CITIZENS) 
NEGLIGENCE 
Contracts releasing from liability for injuries, void____.__-___--------_-- XV 
NOTARY PUBLIC 
Maye holdsofficenin. otheridépartnient 2-2 = Beales Sie Vee IV 
May ‘Hold other, olfie@sts ccorscceucos 2osn csc e SRO e eee 0 OS Release Vv 
OATH AND AFFIRMATION 
Arrest jofegislative members For ViGla clon, OL ee la ae ete Vv 
POT IN OL, FOL PU LEC. OL COL ae ari se ea ce XIX 
Not dispensed with by right to religious freedom___+_t_-__--=__-_--__- Til 
Officers shall subscribe before undertaking duties_____.____--_--___-__-- XIX 
Requiréd to. supportysearch warranti[ os). SYeecOns JUS 2a ee ees PT 


OBLIGATION (See CONTRACTS; DEBT) 
OFFENSES (See CRIMINAL LAW) 
OFFICERS, BOARDS AND COMMISSIONS (See also particular officers) 


Accounte>to~be “kept "by "executive Oiicers_.. VII 
Appointee to hold until successor elected and qualified-____.__--_---__- VII 
Appointment by, governor,,when2? 3220. 1 ee ee eee Vil 
Bribery of 
COGN ed wat wa Se ets ree epg eran rere are a v 
punishmrent7to: berproyided *hypldw 2 See te ee ee Vv 
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OFFICERS, BOARDS AND COMMISSIONS (Continued) Art. 
Compensation 
Clunpevaramy .eDOCIAL aCb, LOFDIGUCN ance ce cet oe ee ee N 
Xtra, alter services PerLormed, Pronivived.—__ se ser eee eee V 
INCTUAGCE OT “UCCEORSO” Of mrcrasher ar a oe en See Vv 
Contracts *oL state,-anterest in, fOr bidden-2 2-2) 222 ae ee eee ee V 
Corrupt solicitation of : 
ofensestoebe+ defined by tlawiscsenss=222-sete-c=5 2 eee A ee vi 
punishment-to,be; by fine and imprisonment+ 72020 2 20-2 328 _ foe Vv 
Mlecterguelkm biaatosiord .OLncerot stuLe-t eevee we. moses ele e See IX 
li gi rl VedOTeOInee Ant reneral- wees ween oe tee eee fee Ure we IX 
Emoiument, increase or decrease of, after election forbidden____-__-______ V 


4 


Executive officers 
accounting to be made semi-annually and prior to legislative session__ VII 


aAgsrroquirements .0l  CleCtlON 4.) 0 aa eee ee VII 
citizenship-o1r United States required... —..2-24..-s-------5---- ee VII 
compensation 
amount, until otherwise provided by law__-------.------------_-- VII 
Peesi LOT OWL Use? tO? DIGG. -esabep ss ses eee eee a VII 
TUF Lule LOLrPul ener yICOk = Seen se Seo a cee ss ae Re eg ee ie Vil 
INCrease UUrine Pterm’ t OTbiddeNeskeeseecece deseo} cee me VII 
Pave lOeGual tery toanes eee can fon eae eee ee VII 
contest of elections to be determined by law___-_-_-----------_-_-- VII 
duties to be prescribed by constitution and laws of state-_-_.._-_-_--_ Vil 
election 
Dysqualitied eloctOra ses oes s se Fos ess SOOO: SI RT Rae aae ote VII 
to be at time and place of voting for legislators__.____.____--__-_- VII 
enumerated 
TEE OV OSC Lect st a el Vil 
AO NO i a lS te Re eh Er ee a Vit 
Meutenaniscovernors <> wn. Pa er) PRE) a eee VII 
BOCTOLAGOLASLO Gh See a See Se cham eee VII 
PALO AUCIOTE aia et et et ieee Ban 0) NBL A te VII 
BUPCOnLrORS UOT i Re ASO. Se eee SSeS See BOE VII 
Buperintendent, of: publicsinstruction yl. 2-. 2 23) cb eit gaat ee VII 
fees for performance of official duty 
Pilec led ined ran Cee Seg ec ag eC eu ee ee VII 
deposited quarterly with state treasurer__.___.__--___-_-----_-__- VII 
financial report to be made. to governor_______-____--____-___-_--- VII 
governor 
Mavencoulre fopOlris: lOMme aces ee. goose ee oe ee VII 
shall transmitireports:ta legislatures __._¢ = 2. =--_=_-. 5. arse, Vil 
others public <officaycannot, berheld) bye... 4-- 32 sen 32-4 ee- ee set Vil 
reports ‘irom, may cbetrequired ,by ;governor——2=<--~+ +=. ~sbee ie —- Vi 
residence 
avmctater two years crequired... thee eh be etc ett 4 VII 
musteperati sea weolsromernments._. en HS VII 
returns of election to be as prescribed by law_--------------------- Vil 
tie, vote, legislature elects in ease of_..---------------2ssiiss----- VII 
Impeachment (See LEGISLATURE) 
Perpeac iment .OLicCOrnRNAOlCshGs seen Oe eae Re cam teem V 
Interest. in contracts_of.state. forbidden@ivu_ Sus Dens 221 Ue Se ee V 
Misconduct, -eTOUNG) FOTMTCMUVAlS aus ken ca cen beck de sexed om ck eee peas V 
GAtaroL Of Ce" prescElea sre. eee ne Ei. 2k TI i pe oe XIX 
Persons -qualified to “vote* may hold office._-2__~ Le Ix 
Powers 
not to exercise powers of other departments_------------------------ IV 
Qualifications for election or appointment 
Cinconshi Pedr thes United otatesi-. 5... -—~-9--—«2—---<<-se4se es IX 
PERI GeNEOsINSState..ONG VOGT. icity WSR _ oe IX 
Removal 
TROUNGS BL ORGS eee a ae eee V 
manner of, to be provided by. law.._----.--------------------------- Vi 
Residence of certain officers must be within subdivision from whence 
GlGc Ler ween ee BPs ee ere SERS 8 eS VIII 


Salary (See Compensation, above) 
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OFFICERS, BOARDS AND COMMISSIONS (Continued) Art: 4 
Special laws concerning compensation of, forbidden_--------------------- ak 


State officers 
commissions, formalities of 


countersigned by secretary of. state__.-.~-- se —eeneste seer NLL ni 
in name and by authority of state.of Montana___.---------+----- VIL 
sealed with great. seal. of the state.--.......__--~---84 -«eHesica VII 
signed by governor... .gg<~ oa ae ote ee eRe h-3d-6s>4 VII 
Term, extension of, after election forbidden. 4.-- <- «nt nt ib 4-34 5cetn V 
Territorial officers assumed by state until successors provided_--------- XX 
Vacancies in, filled by governor, when__—- ~~~ ~~ -bpsssrine <p — 95H -e Ee Vil 
recéss appointments, 5 fi¢ee} sedsale- 464 +s - $6 eeeri9sh—te Genet ae VII 
Warrant must be drawn by, before payment can be made_-_-----~-------- V 
OPERATION AND EFFECT OF CONSTITUTIONAL PROVISIONS 
Mandatory, provisions of constitution are, when-__~------------_-___- III 
PARDONS, BOARD OF (See BOARD OF PARDONS)-------------=---22- VII 
PEOPLE 
Eixelusiye TIGHE OL) OVE TIN re eater rctarerenarnataria ape app pate Bier aca ear BE as Tit 
Rights of (See CIVIL RIGHTS) é 
Vestedsayrith political power= oi Web ei nha wee aetna Tit 
PENITENTIARY (See PRISON) 
PERPETUITIES 
Allowed; only for charitable purposes.__...._..-._--__.<¢ssisel4 Sakiies. XIX 
PERSONAL INJURIES 
Contracts. releasing from dig bility, for,;voideel ast beste, «oe eee ee XV 
Sneedy semedy tior, wuarauteed ss ersact ee Saas esses III 


POLICE JUDGES AND COURTS (See also JUSTICES OF THE PEACE AND 
JUSTICE COURTS) 


Complaint, offenses. tobe prosecuted bys. 32222 ee ee ee SU Tit 
Jurisdiction of, in all cases arising under ordinance__-__---_--------- VIII 
Legislature may provide for police and municipal courts.._-__--__-_-- Vill 
Magistrates may be ex-officio justices of the peace-_----_----_---__=__ VIII 
Muniéipal. courts may be provided till 22 ee eo sak. Dotee VIII 
Police magistrates residence in town or city during term required_____-_ VIII 


POLICE MAGISTRATE (See JUSTICES OF THE PEACE AND JUSTICE 
COURTS) 


POLICE POWER ; 
Construction of, not to permit corporations to interfere with equal rights 


of! Individuals Ss-bAsoscba Soe sTONIOTOR, MO Boe pet Fe Sa eels ee XV 
Corporations 
not. to-infringe. rights: of individualss<s2s. Pot _ Bisley oeeie 2 XV 
subject tOsscesecscterssocsessss ss sesent OMENS 20 £998 2h oe wee XV 
welfare of state not-to be-injuréd 2 D2Grroggtd BS 90 OF Bowl oh? 20 BS XV 
Nev orto -besabridgeédxs seanvaarie rere or dB BAR? Bh BoE Sete xv 
POOR 
Counties shall provide for aged and infirm Lio L222 su e- Lae eee et x 
POSSE COMITATUS 
May be summoned by civil power 2._ oa 6 hb wee ptav--- ieee III 
Not: summoned(fromwithout state Ue Sub see eet ede decleteeeeoee TLL 
POWERS OF GOVERMENT (See DISTRIBUTION OF POWERS) 
PRESIDENT 
Of senate, leutenant-governor. een SO Be Bose) aoe VII 
Pro tem, election 4 SAA too eR LO Ae, BO OE INSETS See Vv 
PRICE FIXING 
Combinations for, forbidden_____-__- apa ma ao lige am oe ee oot Ser ee a XV 
PRINTING 
For state to be done under contract... Jnwagher sestte masse -anile V 


334 


No RoR oR ia) © 


13 
31 


20 


.. 80 


INDEX TO CONSTITUTION OF MONTANA 


PRINTING (Continued) | ~ Art. 

Ofibiieim logislative assemblytrequiredllucc-__- 2-224 Lo 

journal of legislative assembly may be printed-------_-~- oot, SUIT" V 

love “na- @moended required: ceamasncecessscsccces Steel et Soke ev: 

Dp MmrOnwnol Met prentescour vase see te ae ee Se ee ete VIET 

state treasurer’s report.--.----- A SETS ees Ha ES eve XII 
PRISON 

Labor’ shall net ‘be let by contract lL_i lll eet XVIII 

Sentence not affected by admission of state._._--.---------------------- xX 

State board of commissioners and duties____.__---_---_-_-_-------_--- VII 


PRISON COMMISSIONERS, STATE BOARD OF (See BOARD OF STATE 
PRISON COMMISSIONERS) 


PRIVATE ROADS 


Creation OL uO Ws Dl CnCr DOU ne eee ee ee ee ee eee eae Til 
Damage, jury tO GeLermines treo t oeese an nee eae ces ene Me Tir 
Expenses, paid by person» benefitted s-lkzel: ties eee cebeseee tes l lu Til 
PEO WOE CRUE ie os eee ae ttre een te ee ee arte alte ios ei oe eben 2 III 
WOCcHpiny july 10. VeLerniue sob ceo eee nk Se otaoeesnem a we tae Pee etoo2 Tit 
PRIVILEGE 
Pivelesive- nota ueneran bode (8. Tre cee ow oh ce pnw Bete Vv 
Ofamempbers: Jogisiative, assembly eight 4a Be ek Oh oe te V 
OtrresonomiclecWonetay: in Stusmns 20 cn. oe ee me ws 
Spectaarrevocapie, not. to be granted. ._.22-.- 2 Lea Til 
(See RIGHTS) 
PROBATE AND ESTATES 
Deceased persons, estates of, special laws affecting, forbidden__________ V 
District courts substituted for territorial “probate” courts__._......-_- xx 
Escheated “estates-go to public’school fund__-~_-_--- XI 
Forfeiture of estate by conviction prohibited-_------_-___._-_-_-______ III 
PAT eA IP IsG IIe CUNT Lae ee nee ee eee ee a on VIII 
Laws allowing fees to probate judges repealed____-__-_------_-----_-_-- Re os 
beraniesninye per aceepued iy Stubble oer eo a ssa sa ce eee eee ees a Oe ie aoe 
Minors, estates of, special laws affecting, forbidden__-_-----_--______-_-_ V 
Pending matters in territorial probate court transferred to district courts pee 
State may accept legacies_._-_____--------------------------------- XXI . 
Suicides’ estates descend as in other cases_------_-_--------_---_------__ j Wil pw 
PROCESS ‘i 
District court, extends to all parts of state-----_------------_---_+_-- Vil 
Existing under law of territory continue under law of state... _- xx 
Foreign corporations 
moentafomservcelorears- te: Sane Ste ae par 
aolyicesagents for tobe provided sete 8 en § eee Ae + FE 
- Military reservations, right to serve within, reserved to state__-___-_--_-_IT 
Style-pfato, beste. State of Montana’ ..-2.2-....-2--.----- 2+ --=- VETPsAe 
Supreme. court -extent..0f 2.20252 pers see ee OE IU eee Vil 
PROHIBITION 
DIstricy CUUrL Min ISSUC VT WriUk ULe tele eo eae! oo ee tate ea seen aS VIII 
Issuance of, on legal holidays and non-judicial days_--_-_--------------- VIII 
Justice courts have no power to issue writs of.---.----------------- VALLE 
Service may be had of, on legal holidays and non-judicial days__-_-_-_- Vill 
Bupramoscoury mA yaissvemyritss0ls--- esos. — ss nn Vill 
PROPERTY 
Dennett Lor taco ul Ones’ 0 co ee te oo ow eee XII 
Duesanapess 01 law ‘ruarantééd.* ose 25a a ot pe re eae WE i 
Includes all things capable of private ownership___-_------------------ XII 
Injunynte, speedy. remedy guaranteed__.-______s__-_ +. een TIT 
Not to be taken. without due process of law_.------------ Been ager 8 4 
Perpetuities allowed only for charities__..------ AL) OBR BIST _S XIX 
Perpetuities, law as applied to gifts to state_-_---_------------------- XxI 
Taking for public use without just compensation prohibitéde elses Tit 
Territorial,-assigned-to-state 2. wie eee LE ee xx 
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PUBLIC ADMINISTRATORS (See also OFFICERS, BOARDS AND 


COMMISSIONS) Art. 
Firstyelection, of, provided. for. tee. och che ei cee Sapa ee st ey Ord. II 
Termyot .ofiee is Tour. Veats.......-- 29-2 ee = ee nen eo XVI 
Vacanoyy how Dileds 8 oe epee we in a Seg — oe XVI 


PUBLIC CORPORATIONS (See CITIES AND TOWNS; MUNICIPAL CORPO- 
RATIONS; SCHOOLS) 


PUBLIC FUNDS (See also LEGISLATURE; MONTANA TRUST AND LEG- 
ACY FUND; STATE DEPOSITORY BOARD; STATE TREASURER) 


' Church or sectarian purposes, use of money for, prohibited_______---_--- XI 
bepislature may provide tr sat OR COD sn i ee ee XII 
Liability: of state ‘treasurer*arter deposit 0l_.2 22-2. 2 feo Senne XII 
Misuse of, deemed felony 722-26 ss So ee ON £2 eee eee eae XII 
Profit; making: of, byvofficertdeemed felony. oles... = nnn ee XII 
State depository board shall designate depositaries________------------ XII 

PUBLIC LANDS 
Board of land commissioners shall classify as follows: 
first). grazing land = olSekeas con ceseotcbeciee ss loseewekss seee eee XVII 
secoud,. timber: land \S 8 Lees. eco uk woe Se XVII 
third, “agricultural land: 2. c225 722 S22 see eee as oe eee eee tee eee XVII 
fourth, land within or adjacent to city or town----------------~- XVII 
reclassification authorized when necessary___-------~------------- XVIT 
Consent of United States required before disposal for less than amount pre- 
Heri pectin r ra Trt cers are eee een ee mn tS eee eee es XVII 
Consist of : 
land-acqmred by, gift, grant ‘or \devise__2-_ 5. = ee ee XVII 
land grauted or to be granted to state by congress_..__---_-------- XVII 
Disposal of 
for purposes, only, for which granted, donated or devised_____-----_ XVII 
full market value to be paid before disposal__....------.--.------ XVII 
general law shall -be*provided for.4.2-+ 5-35 -h eee Sane Se XVII 
preference to be: given actual settlers: .--so-- ee ee XIX 
Fires upon, legislature to enact laws to prevent_..------.----------- XIX 
Grants of United States to state accepted....-----.. «_.-..---_-_.. Ord. I 
Heldvin-trustifor therpetple.- 2 ee5. 2 et XVII 
Sale or lease of different classes, regulation of----_..-----------~- XVII 
first class may be sold or leased as provided by law_--_-_----------- XVII 
third class may be sold or leased as provided by law___----------- XVII 
fourth class shall be sold . 
alternate lots of not more than five acres each__-_---___---_---- XVII 
not more than one-half of any one tract to be sold prior to 1910_-_X VII 
other lands disposed of as provided by law_----~------------------ XVII 
United States, state disclaims all right to--____-__-____-___ 22222528 Ord. I 
PUBLIC LIBRARIES 
Property wofexempt from taxatlions2steeet noe eee eee tence eee ee XII 
PUBLIC USE ; 
Certainnuses declared to. be... 2 eee ee ee eee Tit 
PUBLICATION (See also PRINTING) 
Freedom-of, not’ to .be impaired "bv law o>. 2-0-2 nese ee ee page 
For state to -beudone under contract... ee vi 
Of journal of legisla tives ASSOta ao te oo cote ae ee ae ee ae Vv 
lanyad pQIONd ed TOQUAT OO 2k ie ha A V 
nOtiCe Ol APUIICATION COIs pardOn. ee ee ieee eee Ae a 
SUPreMOaACOUrty CopOL ee see ee wee he eee ee eee ree ce Vill 
TPOASUTeL S\TODOTUS voc ee eae eee en ee XII 
QUO WARRANTO 
District requrbanay “isso wri tarol oo ne eae eee VItl 
Justice courts have no power to issue writs of___--------------------- Vill 
» Supreneccourt*may assuetwrite 0f Soo ee eee VIII 
RAILROADS (See also CARRIERS) 
City or town authorities may allow construction within--__----------~- XV 
Common. carriers, allprailroads: to, besc2cieuse sud dae dsoe ean sede a8 XV 
Competition to be preserved... wo4. ei BS een tas XV 
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RAILROADS (Continued) ) Art. 
Consent required before construction within city or town-------------- XV 
Consolidation of domestic corporations with foreign does not aivest 

SFO At Aha fica i iw Ca WG Ca) pms eer Spa gen ae apne pee ti etl peers XV 
Consolidation with company having parallel line forbidden___--_-____- XV 
Constitution to be accepted by existing companies__.____._-_--_------ XV 
Construction of, state or county not to be authorized to incur indebtedness 

TOUT Ee on en ee Re et neh ati eee ye BES 16- pee Vi 
Corporations may construct and operate__.2s¢ 3-3-4 4 ose 2253 bee XV 
Discrimination in charges or facilities forbidden___.___._----------_--___ XV 
Hqualrights of transportation to-alles=2s=-22 => seauespae rs yee meee aes XV 
Excursion or commutation tickets allowed if same rate to all__-----_--- XV 
Mepislacurattot have power to regulates oe ee ewan XV 
Longyiaulimotitorcost less.thanishorti hauls on ec ee i oe oe XV 
Officer cannot be officer of parallel or competing line-_-._-_-__-__--___- XV 
POOUnGALOrpIOCGN@RS eatererte easel has sa he ann en Se eee ae ees XV 
Preference in furnishing service forbidden__.__-_-----_---_----------- XV 
Publigehighweysrteallerasiroadsttosbes=S2. 5 ota Se Sao een oc te XV 
Rates, legislature to have power to regulate____.-..-...---...-.------ XV 
Retrospective laws benefitting, forbidden-.-.-------.-------...--_--.. XV 
Right of way, special law granting right to lay tracks, forbidden__-____-_-_-_ Vv 
Right to intersect, connect with or cross other railroad granted__----_--- XV 
Special laws granting right to lay tracks, forbidden____._--.-----_------ V 
State or county not to be authorized to incur indebtedness for___._-__-- os 
Street railroads, construction, consent of local authorities__.__.___-_--__-_ XV 
Taxation 

franchise, roadway, roadbed, rails and rolling stock, 
apportionment to be made to subdivisions, how__--_----------- XII 
state board of equalization shall assess.__..-_.___-__.-.-------- XII 
Uniting with other carrier company forbidden_.________-_.-__________ XV 

REAL PROPERTY 
Actions concerning, jurisdiction in district court____.__._--------------- VIII 
Mortgage of, special laws concerning, forbidden when belonging 

Conperson undersdisability: 2 ees. Sorbtessee ettotent So, eeeeir Vi 
Perpetuities allowed only for charities.._.._.__._...------------------ XIX 
Perpetuities, law as applied to gifts to state-__-______________--------- XXI 
Sale of, special laws concerning, forbidden when belonging to person 

under RLISSRTLELLY We oom eee ee ee oe ra ete al V 


REFERENDUM (See INITIATIVE AND REFERENDUM) 
RELIGIOUS PROFESSION AND WORSHIP 


Atfentanco;amayanotsbe=srequired=2 + ie io ose ake See cca iI 
Denomination, preference by law forbidden_-___--___-_--___-__-_------_TllI 
ree sowercisotenarantedds 2° Slo as. Sea oe ee coc ee ne ken oe oe LY 
Mode of -worship, preference by law forbidden__._--_._-_.------------- Til 
Toleration of religious sentiment secured_.____---_---.------------ Ord. I 
at Ullamiulapractices not.excused byccec.denceecansec EL eee III 
RELIGIOUS SOCIETIES 
Appropriatious OL puvolic fimds for, forbidden - ates ane ee td Vv 
XCM PIdces OL WOrehip frote la Xa ON ce io cle oe sag eee XII 
Bablieriunds"ednnotibe expended 10r_ 2 as eases xI 
Taxation, placesof worship exempt from —a-_--<- 2-2. e344. a Ect XII 
REPORT 
Board of. pardons.shallomaketscut eS_b) slots 2Oer ok ie ee Vil 
Governor shall make to legislative assembly__------------------------ Vil 
Omcerm shall make ter gomernorad_o2 WU ook Tes th Lovee Se raem 2 Vil 
Siatemeraminera shall make... Suctt (oo sos ee Te See eee Ss VII 
REPRESENTATIVES, HOUSE OF (See LEGISLATURE) 
REPRIEVE 
CFOVOTNOL Niay TAN ANC SUL FODOT Gs ee i a reel Sie ie eyelets WoL 
RESERVATION 
Process;,of state courts served _on...-----==_--~.----- SS UU SS Ja. Se I 
iVnitedsStates-authority overimilitaryacvsenests 222 wee wel SLU SLU II - 


RESOLUTIONS (See LEGISLATURE) 
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RIGHT TQ BEAR ARMS \ oer 
Carrying of concealed weapons, not permitted_.-----------~----------- III 
Not: to be called. in: questions, ««-.+5%ie see ee e~e~o ese Se-seneH III 

RIGHTS 
Aliensto- acquire <mifiing property— <2 len Bee en een ee Til 
Declaration: of peoples? see see eee am Sem mire ee te are pet ee III 
Fen Ene iec ee ee Ee Fe acne mn tenn tenmiande mates tees mepree seaat XV 
Enumeration of some, no restriction as-to other__--_-----~---~---2- 22+ III 


Of accused (See CRIMINAL LAW) 
jury trial (See COURTS; JURY) 
suffrage (See ELECTIONS) 


SE ey Wyre OF — 179 9k 0h AE a em ne ee eee es wet ese eee i at oe a It 
ROADS 
Ferriesynot to be chartered ..2-i44345 qe i gl acse—te—-1ehe-—-ed—sone ea, 
Lhaws;telating to, shall not. be specialo.cs2—sJs0-s2.---.----.-aehhidsetag Vv 
Private opened, how __.-........-- -- - Sie eo ehere- Se dale et EE Ona III 
Toll, not to be chartered by special law__---------- Loacine tg -eregwdedd— V 
RULES 
Each house of legislative assembly may make.....--------.------------- V 
Of legislative assembly not subject to governor’s approval___-___----~----- 4 
Of supreme, court, Cleric 7enb JEG 10 to Oe eee neem cepa ee VIII 
SALARIES 
Extra, ot to be authorized, Oy, palit st pte weet RAS wadpsyeps Lidar V 
Not subject to approval of board of examiners.___-.-------.---------. VIL 
Not to be changed by special act___.------~~- a ee Soret ee. V 
Not to,be changed ‘during, term nt nk ok oe eh ot ee prerert see ‘4 
Not to be enlarged or diminished during term.--.---.~------ bonod. mae Vil 
Of clerk supreme court.to be. fixed Dy daw, 0 5 nae mnie ee igi ts VIII 
elers district Court C0. 06 UxXe@ OY JaWe a. nee ake eee eee VITl 
commissioner of agriculture and labor_-.-__------..------------X VIII 
executive state. officers prescribed? ti ff cau 2S Pee SS eae ee VII 
judges of supreme and district court prescribed_-_--_-_--_----__---- VITl 
members ~of legislative. assembly_2.<_-e.- ee eee eeen N 
shall not. be increased during termi2iliL 0220-2122 ees re a ene V 
stavesexaminer.to-be-fixed< by-lawlthe o2 e3059 OF Rees eee VII 
SCHOOLS (See also COLLEGES AND UNIVERSITIES) 
Appropriations for, may be included in general bill__.-______---__-__.-- V 
Bonds, public. school fuidimay'belinvested*ime. sh 4 22S Ales Sees sys XI 
Church schools not to receive public funds or.aid--------_---~--_-i------ XI 
Creating offices in, special laws concerning, forbidden_____--------------- V 
Credit.shall notibé, loaned by 3 .. ach athe 8 ant ont eee doee— epee XIII 
Denominational schools not to receive public funds or aid-_------------ XI 
Donation or grant not to be made by, +f et ee ee eee eee XIII 
Elections 
legislature to provide for_..._.- 2. sewo ra eo Seana Be XI 
peparate from general elections__12__-.i-5 ool ere ee ae XI 
Establishment and maintenance of, by. legislature, required____._-_------ XI 
Exem Dtcbsoin proper iy ~tamca test ee Se ee i XII 
Expenditures for sectarian or church schools forbidden_-_-----__--_---_-- XI 
Pree, nen-sectarian- schools to-be provided... em eee Ord. I 
Funds (See Public school fund, below) 
Income from school funds and lands 
apportionment to school districts of state, ninety-five percent 
according to number of children of school age in district__________ XI 
six months school per year necessary to participate in-_--___-___-_ XI 
five per cent to remain forever in school fund__--olos_llele_teiuies XI 
Indebtedness 
amount of, limited to three per centum of value of taxable property__XIII 
bonds or obligations above limit are void__<22-25o4 5-52 a XIII 
borrowed money must be used for purposes specified__--_._------_-__ XIII 
grantypor aban, of, eredsiytorbidden 2.2. 2 ee bee ee XIII 
state .shall.not, assume... uo s ese wunentO. QO5I0e BEI 00 Piero 2 XT 
Joint ownership with person or corporation forbidden___-_-_______-_- XIII 
TS a eeepiete oh each = rorncichcctg tat at a ace EE A ee XI 
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SCHOOLS (Continued) Art. Sec. 
Legislature shall establish and maintain school system__-_--_--_---_-- XI 1,6 
Management of, special laws concerning, forbidden_____._____-________ V 26 
Officers in, special laws prescribing powers or duties of, forbidden________ V 26 
Officers of, PUI ROMS OOPS AP ROSS Sey ne See Se ene ee IX 10 
Open to persons between ages of six and twenty-one_-__-__--__--_-_---_- XI 7 
Perdonsrentitied to -a tend se re a ee ae XI ff 
Property "or;exempt from’ tdxationll. 22 lh 2 ccc so eee XII 2 
Public school fund 

guaranteed Dy. state—_____ Bart s_ ar ean Save te aul XI 3 
investment in public securities__..1.LL Le ae LLL ogkt A absid XI 3 
OTIS OTOL LG: LODO OR ecg rarer rene wer OP, PL gt tO BE XI Sg 
shall consist of 
BECHER POL SOS. S LOR site oa see tere ee ee cena a ee ee. wae nek XI 2 
grants of land or money made by general government 
PEE OCLC SEL TEP LSE DIINO CB ata a ele as ee a hl XI 2 
where no special purpose is indicated___-_-_-__--_-._-__------- XI 2 
lands vacquired *by. pitt, proceeds Of. <n mano onan a meets XI 2 
other grants, gifts, devises or bequests for education_-__..~--- XI 2 
acnool. lands, DIOCCCUS, OL 4 0 pee nnn tea sag- eitg ae5% XI 2 
shares of dividends of domestic corporations unclaimed_____.--~- xl 2 
Religion and sectarianism 
attendance. ab services not. required... nwecnsassusonen- JPEG. UL XI 9 
condition . of. admission, shall never! beleiluseusbcL bl wt ie XI 9 
TAQERMLL IE FANE OLE ALCL woh wt et mew. mo ant 50 Sh a cS cs ng 8 ha Sc Sk XI 9 
School lands to be controlled by state board of land commissioners_____- XI “ 
Sectarian schools not to receive public funds or aid_-------_----.-_-_-_- XI 8 
Sharensidercin-corpoeration ; cannot be= == -=sassceserns ET ee Ok XIII 1 
Special laws concerning offices and officers in, forbidden___-___-_-__--___--- V 26 
Special laws providing for management of, forbidden_-_._-.___----_-_-~- Vv 26 
State board of education (See STATE BOARD OF EDUCATION) 
State board of land commissioners to control school lands__-_--__-----_-- XI 4 
State permanent school fund (See MONTANA TRUST AND LEGACY 
FUGA))-€8 1) oe mee ebe Beene mee ee ee oe se XxI 
State superintendent of ‘public instruction, election;*term-.- -------_--- VII ay 
angexacntive: wWiheehessse>hcesssohoromesrd {Ite US ees JU Pol Vit it 
member of-board of:educationetssrrlPOOUILl tee Loe ee cee XI 11 
member of board of land commissioners=2s2-2)22<--2222---5------ XI 4 
Ofte niente t aes Bee a a ee ee ee pm amen ene aon XIX 1 
quatifieations--fordietiierss=2sseeea tSat Pile. Sop tioe Se ees VII 3 
residencerand:duthes 4420 22 i eh eee LS SGLO MA ERED eas VII 1 
Soe TS se Na ah wl te eo prem mn wopcenine we Vil 4 
shalitroldasicairnerd ii cess ere ta eee eee alee eee VII 4 
shall. report; to iwayernoresedara tay hale ee elk Vil" 110,:19 
WHCHUCY tOllee” OL St See Ol no wee enna cuabededeosleccuua LRMOle VII 7 
Superintendent, county, election, term, vacancy._--------...--------- XVI +) 
2) Otmei ator binrat Gomi eis eevee eT at bakes tounoltns XIX 1 
shall keep office.at county seatous4- fue. see sa lbe sed -eslbe eee eae XIX 6 
OPO ALON lita VOL ceases ei 2 ail ee Rent BS Se ca oe a ae IX 10 
Taxation | 
levy may be made on all subjects and objects__-_-.---------------- XII 5 
PEGoeLIG Px CMD. LOM. ence eeeetwe eens et AAT INO! Bf D2iie oi XII 2 
valuation not to exceed that for county and state____-_--_--------- XII 5 
Tax aslOnMcOrealecislstireabioe prOvide seo 2-4-6550 hacen meen enn XI 6 
Wiradenors he a BUOU eA oon ht a eke eee one a ees Ss XI 6 
SEALS 
Montana, great seal of 
grants and commissions to be sealed with-.-...---.-------------- VII 18 
keeper.of,.to,be.secretary. of state......-siel “Sodisaenup oi _al_ Vil i 
provision to be made for, by legislature__.__+.+---L--+-++--4---2--- VII 17 
State to assume territorial seal until otherwise provided---------------- xx 16 
Territorial court seals to pass to state courts_-_._----------------------- xx 6 

SEARCHES AND SEIZURES 03 
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SEARCHES AND SEIZURES (Continued) Art. 
Warrant 
description of place, person or thing-------..---------------=.--.-- III 
Oath or afurmation, 2equired en nee epee game oe eee ie Tit 
probable cause required.__—____—_ oh eet ewe ag III 
FOQUISILES | 1S. ee Et ane ob bpm aie ne Soe BS ST SE Tor It 
writing required —..--- 22 =-- n pee o~Sal as III 
SEAT OF GOVERNMENT 
Change of 
legislature must submit question to electors____-___-__s 1222-22 Le x 
two-thirds of. electors must. favor. change,._...2.2llsusse_slcug oi pases xX 
Determination. of, Vy, CLC CE LOT a sete ceomiesmenecinomen in amente SA em SERIE dees x 
Expenditures not to be made until capital located by electors______---- x 
Helenagto be temporary s@at on 5 na im eee x 
SECRETARY OF STATE (See also OFFICERS, BOARDS AND 
COMMISSIONS) 
Commissions and grants to be countersigned by_----__----------------- VII 
Compensation 
amount; -until -otierwide’ provided by “la wl_ S725 Sik _ sh 2S_ 20 eae Vil 
fees for own nude sforbiddens=-sseestse sas UB toe VII 
in Lal] -Loryedd ser ea ee eee ee ee oe eaten ree ae nas apices Vil 
increase during term forbidden ....-_-.4.-.<.-....-.- Soe ee ee VicL 
payable quarterly n.<snndcncaasnaeasn SST IeE 1h BAN eee Se ee VII 
Contest of elections to be determined by law_.----------- pa brent Sah. spi VII 
DUEL CB a oan atkg x mini op Alm pi eeoeie ey am ao ear nm a VII 
‘Hléected,by qualified. electors << <..2 tay feet od nee one pe abe ane a eS Vil 
Election to be at time and place of voting for legislators____._.__._-_-__- VII 
Fees collected’ in advance te ae ee re ee VII 
Pirst, election ‘OL, provided Lote 7. 8 Se on dee ee eee ae Ord. IT 
Grants and commissions to be countersigned by_------------------- Vil 
Keeper of the great seal of the state of Montana____.______--_--_----- VII 
Other public office cannot De held by (ooo 2k eee ee) eee VII 
Qualifications 
Bee wMMUEL DE EWENLY-LVeG VCOTS. 28. ee ene nee ee ee ee eee Vit 
citrzen of United, States... teete > op tee ete acy Se eee ee VII 
Tesidence in state for two years_._..__....-..-._- _ emepe ee Vil 
Residence must be at seat of government_____-..(+--~he-n. Leelee VII 
Term Ogmomee: 5 gcse ook Jones ole epee ee treet ene Rae eel al ee Vil 
Tiesvetey legislature velects: incase OPS) 
Vacancy filled by appointment by governor_______---.41. 2s) wnetnc Vil 


SENATE (See LEGISLATURE) 
SEPARATION OF POWERS (See DISTRIBUTION OF POWERS) 
SHERIFFS AND CONSTABLES (See also OFFICERS, BOARDS AND 


COMMISSIONS) 
Constables 
first. election of - provided foriew...teeeenqeceen eee nee IE Ordest 
special laws regulating jurisdiction and duties of, forbidden_________- V 
Sheriff 
first/eléetionfor, provided fore ze=aie-ae2224422 eee coreeeseaseke Ord. II 
keops‘office where We 2222) Soa i hee Wee ee ile eh here beh we XIX 
term fof -office is"four years? 02.) Sen ton oe eee ee eee ee eee XVI 
vacancy is to be filled by appointment of county commissioners______ XVI 
SLAVERY 
Prohibited, except as punishment for crime_._-W2-+-----.- 2 Tis 
SPEAKER 
Acts as’ governor, when. L008 S25 Ob Soe Oe! Seige ce ey sess ee ee VII 
Hleeted. from..members.of house..fld Re BO OF Para Oe, DAth ee Vv 
Per diem toubelpreseribed «by. dawece 1 28lG e eer VII 
Signs IbHlsvdnwpresence,of houdese 090s Se: 8 2 Bee be Os Bee Vv 
STATE AUDITOR (See also OFFICERS, BOARDS AND 
COMMISSIONS) 
Compensation 
amount, until otherwise provided by law_---.----------------.---.- VII 
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STATE AUDITOR (Continued) Art. 
Compensation (Continued) 
fees torbowneusectiorbiddenmuces feev_ date cure Jess! fe aha tS VII 
rere eros auop eeu | Gh a TE) 8 SeenON Oe ee eee ne nae RE ire Ate ART mane VII 
sCTedne Curing terme OrOGenet waueueetot ne Cael. og noe Agia 
pavabiotydarterly oot ser 3r ee eae te sea ee Ake ee ee eee lo Aa gs 
Contest of elections to be determined. by law. -.-___-__--- loll iee VII 
ADELE Res See ce en ae OR eR De ain init wine a mee a A VII 
sicctadehy qualited sclectorstanetr oe2-s2=2-ssenaken 22 8e8 70 _sepsun Is Vil 
Election to be at time and place of voting for legislators____-__-______- VII 
Piratiections UL sprOviged 10sec. see ee nana e tt eee a ee oe Ord 11 
Dlnet pupic Uluice cannoy pe Neld*by=ne—-- senses et eee Oe eS Vil 
Qualifications 
ages niust. be-twenty-Hve. years... a ee Pa ee see Le mete VII 
citizens of -UnitedtStatest. Gite. NOs Seca ile eee Salis VII 
résidencétin statesfor-twotyearsst.._.L..-______cabbbtect te mebio VII 
Residence must be at seat of government______._-_-_---+------------ VII 
LED sO eOM Cis ans ceeun dda cane PL. LO DOU Sole em eL Ose! bee et, VII 
RicavoLow lovisiatGle GleCis in "CAlG, Olose sso a. tt] oe koe VII 
Vacancy filled by appointment by governor__-_.--------------------- VII 


STATE BOARD OF EDUCATION 
Composed of 


Ree rey ONG cine ta ae re ee ne ee eee ee ee XI 
e1rghtginentbersyappuintedtbyrcovernor-e.. OE a eee XI 
SOMCE NOL ws Sune Mee tes Oe Reine = XI 
superintendent, of-public.instruction....2.._-.-._____14_l ieee! _su3_s XI 
Powersiand {duties ito-belpreseribed by law _.-.......-.._2i_Useeel_tis XI 
Vested with control of state educational institutions___.___-__-_------_--- XI 
STATE BOARD OF EQUALIZATION 
Appointee to fill vacancy holds for unexpired term__-----_------_--_-- XII 
Duties of 
adjust and equalize, valuation of property_________.._-._.-__..__. XII 
OLetwOuiies May Do preseriped, Dy law. oot. ae ee XII 
supervise acts of county assessors and county boards of 
BUUBI ZOO «on ere eee ee ae ee ee ee ee eee XII 
muvessoek. tax Ol ~imay De levied... 9-2 8h XII 
MaA,OT yest O COUSUILNLO, QUOTUIN.. sa ) ee eee ee XII 
Qualifications of members 
engagement in business interfering with duties forbidden_----~--- XII 
ensire time devoted to.dutiesigt Oilee 7-2 22) ee ge XII 
political parties 
Caipalonin ier OF, OLIGO Meee ee i i Ri i XII 
not more than two members from same party-------------------- XII 
Pati Otis.) RRRCESIN OS DEODCTLY. Gf ee ed a ee XII 
fLoriDgoL O1Ce: CO UDG SIxa CATR. mee tN So eee re cake Me ee XII 
Pe Urey inembers appointed by. coVvernol. 2 1-e 2.6 neh ae oe XII 
Vacancy, appointee for, holds for unexpired term_-.------------------- XII 


STATE BOARD OF LAND COMMISSIONERS 
Composed of 


BtLdrio ys COREA bern fee Oe ee eee eee XI 
PON Stn OMAOUE. aeteneS 6 See lee een Ss eae ee es Soe XI 
SSCrebaryuot stat eee se eS ei I SE ee Sa XI 
superintendent.of public instruction. +_-~_-.-...---+--+---++--+-u+-- XI 
PcLooMmlanhaswioubercontrolied Dyseaes a4" Joe. ee XI 
Shalitciassifyipublictlands thow >... Rete pe ee eee be a XVII 
reclassification authorized when necessary-_---~------------------- XVII 


STATE CAPITOL (See SEAT OF GOVERNMENT) 
STATE DEPOSITORY BOARD 


Composed! ofigoyvernor,auditor,¢reasurers___._-- --....- XII 

Designate depositaries for state funds__.-_.-_----_---------------_--- XII 

Liability of state treasurer after deposit of funds---_------------------ XII 
STATE EXAMINER 

Appointment by governor to be confirmed by senate-.------------------ Vil 

Compensation to be fixed by law.----------------------------------- VII 
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STATE EXAMINER (Continued) Art. 
Duty to examine various public accounts enumerated------------------ VII 
Report’ to.be.made-at- least. once.each_year._.-.~-sebhidestseu-scee-20 Vil 

STATE INSTITUTIONS 
Educational 

control vested in state board of éducation——------------_ 2 XI 
funds of 
WUBTANLOCC OY StL 6 oe i iran en ee erie > Samhita ee xI 
income from, devoted to maintenance_._-~- ee eee ee Se ee XI 
INVOSEOO BCCOTOIN CO la We non oe ee wm ore ee rae Oe ee XI 
miviolate, ‘to remain forever. 2-- =~ 2 eee ore ee XI 
religion and sectarianism 
attendance at.services.not required__._- siete eet elu lat ee XI 
condition.of admission, shall never. be_._-__.----as hes. Jes lh be XI 
teaching. of, forbidden_..-..._..-.--. “120 -ows-1at she ai-seae XI 
sex, person not barred from university because of_.-_----------------- XI 
Establishing and support of to be provided by law---------------------- x 
Officers of 
accounting to be made semi-annually and prior to legislative 
session) et Sires oe eee ree hae ca a a rene ane eerert ee eee Vil 
financial ‘report to’ be made to governors=sss2s2-=--2---<=-2-s-sae-4 VII 
governor to transmit reports of, to legislature__--_...2_.--_-_ Pesta Vil 
reports from, may be required by gcovermnor- i225 othe ewes arene VII 
Types of institutions to include 
blind,. for benefit. of.—-_.--.__.-.-.. -sotinindas: eildda_to-tegbasteieak 
deaz,. for benefit. of. _._2----..+..enl_wdi hoclesesus acl St SSE heee x 
edué¢ational._-____.-.___ameUniiienst leneOehuks sisie tele ti ae x 
ASANO, srOT | DODGUG 60) oo nate oe ee ee ee en ee ee ee < 
TNUER, 3 OF DOTS ie ere ae ae Se ee eee ee x 
Other, which puvlc coon niay, tequires-- —-- ee een eters eeceen — eee x 
pay Bw Neate OE Rea lt RE es NR ely AS camara Re pelle eh, gi RES xX 
pa SN Oa 9 Es BU os imeem aaa elem eteipel pala. pla k, ahs Bie dhl ee ieqapeebet mir pa pe pieya  Pe x 
SOLATOTS AGI O eee ee ee ee oe wel ei ere eee ee eee x 


STATE LANDS (See PUBLIC LANDS) 
STATE OF MONTANA 


Adoption of constitution of United*States= a Tee Meese enoe Ord. I 
Assumes:-indebtedness, of territory___-___-_- ee BO Ord. I 
Assumes obligations’oftérritory _2_ S220 Sette sores Ben meh ie eee uIe: xx 
Assumes seal of territory until otherwise provided__-------------L_---- xX 
Assumes territorial officers until successors appointed___.--__----___--_-_ KX 
Boundaries- of; -defined=ss2222s=2=2=22s22saes2NORDIOTOr fos_ Sul ogingoies I 
Claims against 
board-of7examiners*to “pass “0wrssscs ena Te eee VII 
without: authority of law,-payment forbidden 207_ 412 Se 9 g2iie is V 
Claims of-and* credits, -not=to~ be»released SO 2V 02 _TO_ eer gs eo eeee Vv 
Constitution of United States, adoption ofi22l¥_ Le UB sees Ord. I 
Credit not to. be loaned by____-----sse3 otonrayse os ses tose se XIII 
Dotidtion“or-grant noeteto be mndde. by. 22222. See ee XLT. 
Funds 
appropriation. necessary “to: pay wuts 25 ee V 
warrant. necessary to pay outs. a ie te V 
Gifts to (See MONTANA TRUST AND LEGACY FUND)-------4---- XXI 
Grants 
sipnature of -governor -required=2=ss2222ecescet Oh SEU SUN Wee VII 
signature of secretary of state required__---_____--------_iu- iL -- Le VII 
to bein name of state.._.._ -sucursegurp a BUS BL erg SE EE Vit 
MND CALI, STOOL COT ae ci ol ans ca ma a ne ea ahah ds aX bok 
Great seal of 
prevasion to be made for, by legislature 4. VII 
keeper ‘ot 10. be séeretary Of wtatGe 7 oe eR ee ee VII 
Indebtedness (See also LEGISLATURE) 
borrowed money must be used for purpose specified--_------------- XIII 
grant. or loan-of-credit. forbiddenel tucuidavsued sui cameecen ed eee XIII 
railroad. . purposes, prohibited...._1.....-scel sol ber k od. a3 soitees Vv 
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STATE OF MONTANA (Continued) Art. 
Indebtedness (Continued) 
subdivisions of, not to be assumed by_----_---_1-_-----_---------_- XIII 
territorial: tarsumecapyt= 2.8L See eniere XX 
Joint ownership with person or corporation forbidden__------------_- XIII 
Ordinances of the constitution irrevocable without consent of United 
Statesind ~peo ple cess SOUL 3d eae Ord. I 
Property’ of sterritory assigned: t0sscss<csetens IU Q0eeuul _beyedigoset xX 
Shareholdersin-corporation,. cannot bet. 22.02 Si2u5b_ les ule anise XIII 
United States constitution adopted by_--------- .aLbD oer ul asoied Ord. I 
STATE PENITENTIARY 
Labor{of convicts, contract; of, »prohibited.—2.---+.-------=----4---5 XVIII 
Officersyzrot, to let. contract for convict labor.____-___.-_~.--:-___ XVIII 


STATE PRISON COMMISSIONERS, BOARD OF (See BOARD OF 
STATE PRISON COMMISSIONERS) 


STATE TREASURER (See. also OFFICERS, BOARDS AND 
COMMISSIONS) 


MUCCOUMT ATO 1 UDUS CO 0) eT ee ee pare merme amen ALL 
PI ORPTEEIVOCL SETS SUD UE OAT a gt na ee cae VII 
Appropriation necessary to withdraw money__-------------.---------_- XII 
GIRS U IE LY SOU UE See Ue VAS eR SOL. one ences teh eee ee Poke 
Compensation 
amount, until otherwise provided by law__------------------------ VII 
SCepwor sown use TOnoladene-- sen eteoree oD Secor al oa pee Ke VII 
IDM EDT yaar rer VICOnas aoe e han ee ree oe ean ae Seen. Se em eae So VII 
ingréase during term forbidden. 20-2 pss orcs oe ior VII 
AGM CURT SOT UY Bil cee eae oi mene eet once nea ea AS Bee eMac VII 
Contest of elections to be determined by law_----------------_-----_-_- VII 
Contracts Or state sabject’ to approval Of sc2n25222 555 2a fe V 
Contributions to state, record to be kept_----------_---_-2-------_---_.. XxXI 
Deposit of public moneys 
depositaries designated by state depository board-----.-----_~~~- XII 
Hapilty*atter- deposit’ in Wepositaries oe "2 ato eee be ena W ck XII 
LLP cee ee are eee eee ween) CO ee eet ee VII 
Election to be at time and place of voting for legislators_______-__-_ VII 
WOCE DU art COtiO men tee ey a Gee oe ee aeons see oae Ch Pee Bl ee Vil 
Pirspwosere Creole 1g 0y inert or Scene ee ener. te eee eo Se Ord. II 
Governor, ‘Teport manerto, quarterly 6. 0+ e22s4. 2 ss see uecue a sssak XII 
Not €negibie tor succeeding terms. SL Yb let. heveatges_vitcels slabs Vil 
Other publie‘offiee-cannot'be.held-byi. cli. .2ses5-osiaL. Jee. ale Vil 
Payment 
not to be made except upon appropriation__-.-----Hj.2.--2 1s V 
warrant Necessary! -~— 25225 2oese=5 355 -Sebhes sesh ee esgs-sepe V 
Profit, making of, from public funds deemed felony__------------------ XII 
> Pabiiersion Of TOpUrt ta POy CTH OT ee eee en ee ee XII 
Punishment tor*misuses: of public funds_l_ ee ee ey XII 
Qualifications 
BUPMPBUSLI DESL WOLLY- TLV 0) VCArS pen a oan ee nee eae eee see VII 
Citazemorauniven te tates ie eer SU ole ed2e se ele nape nh Vil 
Fossaeicomn state ior two Years... 2 enn ene nine an VII 
Refunding money, special laws concerning, forbidden_----~------.----- Vv 
Reports to governor anade iquarterly_2-._~ 2... - bb . ----- XII 
Residence must be at seat of government___-__----------------------- VII 
Responsible, with sureties, for keeping public funds__--------------_--- XII 
Succeeding tern, dane elioibie: fort wieerics_. op ch eee ee em VII 
Suspension of, by governor on advice of examiners may be provided by 
legislaturetmois .. DUS2). 100.01 Aue Jaudl Fete ele ru le VII 
Teri WiCeneeteseeiee Uh ae eee wena ene ewe el QOlLd Se) ie Vil 
Tie vote tlegislatureselectsmin«cases of: stled_tl. +... ._...----seenk Vil 
Vacancy filled by appointment by governor.__-_----------------------- VII 
Withdrawal of money only in pursuance of appropriations_.-------- XII 
STATUTES 
Amendment and revision 
by, xeftrence: to“title-only ‘prohibited 222 AesT USD Obl y vet esk ee ve 
publication of amended parts required___---.--.------------+--------- Vv 
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STATUTES (Continued) Art. 
Bills 
amendment changing purpose prohibited__------------_-------------- V 
appropriating money 
disapproved items may be passed over executive veto, how-___--- Vil 
-governor’s disapproval renders items void---.------------------ Vil 
limitation. ob.time to itroduce JN A -- > === =n ose eee Sie Ss V 
parts approved.to become law...--.--...--o3-b$nedsen ape $5 VII 
appropriations, other than general to be by separate bills-_..__---_---__ V 
approval before fifteen days after adjournment necessary___--------- VII 
ayes and”noés to be*rec¢ordéd in journals. .cesaccsesncemectconumusee Vv 
becomes Jaw, “whence. [eto s2u2 eect ete a weck aston eee V 
after five days from presentation to governor if not returned_____- Vil 
uitersipning by governor: sees so eee ae eee ee ee VII 
upon two-thirds vote of legislators after governor’s disapproval___VII 
committee,;reference: to, required_______ 2a seweseeeeh ese. oer Vv 
eommittecy. meportron) required. sso. tt Beet oe ee Vv 
contents limited to one subject, whens 24 S242 0US 992)_ Sts a Vv 
extra compensation 
alter service rendered provisions for; forbidden=22 2202 2 ~ V 
for" public omicéers and employees forvidden,, when = v 
filed with secretary of state if governor does not approve after 
AAFOUL TAME Utero. Sue ne ee See ee Vit 
general fapproprigtion, ylamited Gece Gees ee ee ee Vv 
interested sieginlglors Nouto, Vole Upon_+o- ae ee Me 
TEE 8 A ao ed ATO Fa PHL TE 6 le ae ge gt? te rege enya neh ra ye V 
HSE BUEN. ( SG 1 gi gage ach a unl peng Lapin s repartee alate eae oo, bm hel Vv 
objections of governor to be entered in journal__-~__-_--__---_-____ Vil 
presentation tOr@OVeruor NCCCSBALY one es cone ee te eee VII 
PIGsidiig "BinGAT; NUS. SIGN. 200 nee ee ee eee eee Vv 
HULSE OMAP ACTA 2 eT 8 FYE 215 Mita ae Lalor eae waar ale lpn | sco allinl fhe! Yah erhedh miehyipdellorse By cy, 
returned to house where originated if not approved by governor____VII 
revenue, concerning, to, originate, .in housé€_-... 2) 28s 22 ee Vv 
signing 
Diprspecsioin Sn. Olseer .TednireG oot eens ane eee eee Vv 
fact of to be entered 3m journal... bu .-.£.-5.~ EE Pare Bese V 
tiptesto De.read first... 3 ee ee ee i ee ve 
VOGT ge WCE Gs Me Lote eee he Oe ee Vv 
subject 
sHall be. clearly expressed _in = title.2.<. seer sxeibsessce_set wiaeg Vv 
single, required, when 2°. J) -° 22 U2) See Wied et ge eee os ie ogee V 
title 
effeet- when incomplete. 2ise-5-09S EO, EE AS eo then eit oF Vv 
must ~express--subject-matter-Qfsesexieecctencoussun LIM Ja V 
single -subject,- required, (when 22'020p_220u2_ wll ue. ore Vin aol Mi 
subject to be Pig Ue Las eh roms ee oe, penta se 5 Bedell Ni ay Aa 
titles to be read before signing----2---1 2-2 ib at Siti n in al V 
void,as: toyparts,not.expressed in title____-___-_-.-------..---) sues Vv 
vote 
MalOriLy Veumrcd se ne ee ee ee ee eee ee eee eee V 
MANICHEO. De vemLOleG sOlie FOUL alec ee ee 2 cere eee eee eee V 
2K PNB. e0 2fhete e uain pebeitecakth Ladi. s-lapeeeidanbenae Phe. dali sion ceie alll. pepe te, Vv 
voting upon, by interested legislators, forbidden___________-___-___- Vv 
yeas and nays to be entered in journal when bill passed without 
SOVETHOES apOcOVal toate ee eae eee we eee eee eee a db gs 
Codification, bills for, not limited to single subject--_-____------------.- aie 
Corporations, private, investment of trust funds in, bonds and 
SLO Ga el ORLA Ce ee Vv 
Enacting clause 
initiative..and. referendum measures iuuli ot esudlelowde ! hllie Vv 
laws/-generally, 202 JMidetg 8. Jo poneneuh wt vige wonont 35) aver V 
dix postytacto tawatpronibited? spear: ee Le ee ey III 
Franchises, law making irrevocable grant of, prohibited____--__--_____- Til 
Freedom of speech, laws impairing not to be passed-_-_---------___-- III 
Immunities, law making irrevocable grant of, prohibited__--_-----_---_- UI 
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STATUTES (Continued) Art. Sec. 
Local or special laws forbidden in following cases 
UCP AO Ota CUA OF ON Semi r een aeree te epee es d- pe ee alee As 26 
BecdasINeNLOrTecO LICCIOMSOLPUAS Ose let ee ceo sole ee ee 26 
chartering or licensing of 
WATS Be tee te See I ete oe eee ool eee et i V 26 
POEL CB © 5 ek 8 te Sn eee orm ere ne ew als a Si ace ae Vv 26 
To Dr a cc cect ar twas os oe we A A oa ew V 26 
AVS POP LLIN LS OOS SET. anno ieee tne aR Sa APRA NT Tey Re ime teers Noe. V 26 
DOL BOAUE Pi. cata tns 20S SE a RE — See oie oe ne hac wel cl ranae negs e Vv 26 
CNIEATED SA OD GLOMe OT CGT ALON OE a on ee Vv 26 
cities 
Wien bin or OM Ces sh eat te a a cpeta en pen la dle Sak V 26 
officers; in, prescribing powersor duties, of ___._.+ 4 ee V 26 
citizenship, Téstoring,Of;.t0, certain. persons... oes V 26 
colleétionsar. taxes, Extending time LOM se eee en ee V 26 
constables, regulating «jurisdiction and duties of_.._.__-..._.-....-____- V 26 
corporations 
extinguishing or relinquishing indebtedness of__-___-_-----_---_--- Vv 26 
STRATED YG rg ie FTC TS 1 SRR MO SSA NT SOUP 2 REY ie AR gE ee AS Toe Vv 26 
counties 
creating, offces! in jieatdatlbeoss? Siti ree Bs Jes ct at eed Vv 26 
officers in, prescribing powers or duties of.__.__.---_-----4-Je+He V 26 
COUM) vecdhalta preculation <ol7. sone Set Be Aaa Se ee V 26 
coumiveseataslocatingsOmehanging Ofet sole. esr Vv 26 
COMES, “Rela Aeon Rael icon DPE ReT a Io eee tices Sk ee Vv 26 
crime. panishment.ofe2s au. Sel Se oe OL ET OV pe Vv 26 
deeds,.giving. ef eet,to invalidnorrntormaliotile 28. ee eee eet Vv 26 
FOG A Th Lom G LURE LILO E evi Ol err te Ec et eet tk ed V 26 
Riveicoss Diaieinig Olas mie eet ee ee V 26 
elections, opeHi Moy CONGUCLING, Of oo cma eee ee ais 26 
estates of deceased persons and persons under disability affecting_____- Vv 26 
évadencasechangings xnles, Di weks oo aehbites: he eee epee etag Vv 26 
general law, wnereppssible: to, apply oc uns cceaeen cet le lus ot ese Vi 26 
Prandin sUMinoning ~antigimpaneling, Of secceuncpaccolLede ee eek V 26 
granting of special or exclusive franchise, immunity or privilege____V 26 
highways and roads, opening, altering, working, vacating__----______-_ ve 26 
indebtedness, relinquishment or extinguishing of___._...__------------ Vv 26 
intesest tale, resuiatine on money ___|_.____.__@rnim attl ahayegnh ty Vv 26 
TUIIOS, SUMMA MI IG AE AT ONL Oe 0) Los ee ce me Ss ek ee V 26 
justices of the peace, regulating jurisdiction and duties of-_-__--_-_-_- V 26 
liens, Creation, exvenslon Oem paleInent Ol. oe en cs ie sees Vv 26 
LMI ESLION. OF. ClvA eteqOnerees 62 6 ooo ee ek a CR Vv 26 
MAUI LY SOcclaminomNersOlasOd AICIOR 8 EE eae V 26 
MIMOre Chto Leds Of edi eces em: 6 mee See Se Vv 26 
Munger pale OL Morep ava Ole Leal CsLare Ol ow ema toe eos ee VE 26 
mortgage of real estate belonging to persons under disability__________ Vv 26 
“ municipal corporations, extinguishing or relinquishing indebtedness to__V 26 
ames oLepersulle Ol Ditcek seid Doe. Of on te eee OU Vv 26 
persons 
extinguishing or relinquishing indebtedness of__--__--------------- Vv 26 
PORE LAI me DOLCLLO wb O nrrarcrene tran npn ere We te See DET OE AAS V 26 
petit juries, summoning sandampaneling,.of_ les a i) Bee Vi 26 
police magistrates, regulating jurisdiction and duties of__________.__- Vv 26 
public officers, creating or changing compensation of______------------ V 26 
railtoadetrecics,.cranting zight.to_ lay... 0evo we) Baus Eos Bw be Vv 26 
reniitting of fines)forfeitures or penalties.1—.— 22222 4p ep sun ive V 26 
sale of real estate belonging to persons under disability_____--__-_--- Vv 26 
school districts 
CreORLINCeOINCCSOINRee Se Seema He ee Vv 26 
officerssin, ~preseribingepowers, or. duties. of. 2.<---~ 245-3 eS Vv 26 
schagls.qDhO wll may LOpEma Bag eINenl. Ol lf fen. 2 SO ee Vv 26 
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REVISED CODES OF MONTANA 
: 1947 


TITLE 1 


AERONAUTICS 


State aeronautical regulatory act—definitions—policy, 1-101 to 1-103. 
State aeronautics commission, 1-201 to 1-205. 

Regulation and licenses, 1-301 to 1-310. 

State airports, 1-401. 


Chapter 1 
2 
3 
4, 
5. Miscellaneous, 1-501 to 1-504. 
6. 
“ 
8 


Uniform state law for aeronautics, 1-601 to 1-606. 

Regulation of dangerous obstructions near airports—airport zoning act, 
1-701 to 1-723, 

Establishment of airports by counties and cities—municipal airports act, 
1-801 to 1-828. 


CHAPTER 1 
STATE AERONAUTICAL REGULATORY ACT—DEFINITIONS—POLICY 


Section 1-101. Act, how cited. 
1-102. Definitions. 
1-103. Declaration of policy. 


1-101. Act, how cited. This act, divided into titles and sections. ac- 
cording to the following table of contents, may be cited as the “State 
Aeronautical Regulatory Act.” 

History: En. Sec. 1, Ch. 152, L. 1945. laws of 1945, is omitted because it does 
NOTE.—The table of contents which 20t conform to the titles and chapters of 
follows the above section in the session this code. 


‘1-102. Definitions. 1. For the purpose of this act, the following words, 
terms, and phrases shall have the meanings herein given, unless other- 
wise specifically defined, or unless another intention clearly appears, or 
the context otherwise requires. 

2. “Aeronautics” means transportation by aircraft; the operation, con- 
struction, repair, or maintenance of aircraft, aircraft power plants and 
accessories, including the repair, packing, and maintenance of parachutes; 
the design, establishment, construction, extension, operation, improvement, 
repair, or maintenance of airports, restricted landing areas, or other air 
navigation facilities, and air instruction. , 

3. “Aircraft” means any contrivance now known, or hereafter invented, 
used or designed for navigation of or flight in the air. 

4. “Public aircraft” means any aircraft used exclusively in the service 
of any government or of any political subdivision thereof, including the 
government of any state, territory, or possession of the United States, or 
the District of Columbia, but not including any government-owned aircraft 
engaged in carrying persons or property for commercial purposes. 
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5. “Civil aircraft” means any aircraft other than a public aircraft. 

6. “Airport” means any area, of land or water, except a restricted land- 
ing area, which is designed for the landing and take-off of aircraft, whether 
or not facilities are provided for the shelter, servicing, or repair of aircraft, 
or for receiving or discharging passengers or cargo, and all appurtenant 
areas used or suitable for airport buildings or other airport facilities, and all 
appurtenant rights of way, whether heretofore or hereafter established. 

7. “Commission” means the state aeronautical commission created by 
this act; “state” or “this state” means the state of Montana. 

8. “Restricted area” means any area of land, water or both, which is 
used or is made available for the landing and take-off of aircraft, the use of 
which shall, except in case of emergency, be only as provided from time to 
time by the commission. 

9. “Air navigation facility” means any. facility other than one owned 
or controlled by the federal government, used in, available for use in, or 
designed for use in, aid of air navigation, including airports, restricted 
landing areas, and any structures, mechanisms, lights, beacons, marks, com- 
municating systems, or other instrumentalities or devices used or useful as 
an aid, or constituting an advantage or convenience, to the safe taking-off, 
navigation, and landing of aircraft, or the safe and efficient operation or 
maintenance of an airport or restricted area, and any combination of any or 
all of such facilities. 

10. “Air navigation” means the operation or navigation of aircraft in 
the air space over this state, or upon any airport or restricted landing area 
within this state. 

11. “Operation of aircraft” or “operate aircraft” means the use of air- 
craft for the purpose of air navigation, and includes the navigation or 
piloting of aircraft. Any person who causes or authorizes the operation of 
aircraft, whether with or without the right of legal control: (in the capacity 
of owner, lessee, or otherwise) of the aircraft, shall be deemed to be en- 
gaged in the operation of aircraft within the meaning of the statutes of 
this state. 

12. “Airman” means any individual who engages, as the person in 
command, or as pilot, mechanic, or member of the crew, in the navigation 
of aircraft while under way and (excepting individuals employed outside 
the United States, any individual employed by a manufacturer of aircraft, 
aircraft engines, propellers, or appliances to perform duties as inspector 
or mechanic in connection therewith, and any individual performing in- 
spection or mechanical duties in connection with aircraft owned or operated 
by him) any individual who is directly in charge of the inspection, main- 
tenance, overhauling, or repair of aircraft engines, propellers, or appliances; 
and any individual who serves in the capacity of aircraft dispatcher or 
air-traffic control-tower operator. 

13. “Air instruction” means the imparting of aeronautical information 
by any aeronautics instructor or in or by any air school or flying club. 

14. “Air school’ means any person engaged.in giving or offering to 
give, instruction, in aeronautics, either in flying or ground subjects, or both, 
for or without hire or reward, and advertising, representing, or holding 
himself out as giving or offering to give such instruction. It does not in- 
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elude any public school or university of this state, or any institution of 
higher learning duly accredited and approved for carrying on collegiate 
work. 

15. “Aeronautics instructor” means any individual engaged in giving 
instruction, or offering to give instruction, in aeronautics, either in flying or 
ground subjects, or both, for hire or reward, without advertising such oc- 
cupation, without calling his facilities an “air sehool” or anything equiv- 
alent thereto, and without employing or using other instructors. It does not 
include any instructor in any public school or university of this state, or 
any institution of higher learning duly accredited and approved for carry- 
ing on collegiate work, while engaged in his duties as such instructor. 

16. “Elying club” means any person other than an individual, which, 
neither for profit nor reward, owns, leases, or uses one or more aircraft for 
the purpose of instruction or pleasure or both. 


17. “Person” means any individual, firm, partnership, corporation, com- 
pany, association, joint stock association, or body politic; and includes any 
trustee, receiver, assignee, or other similar representative thereof. 


18. “State airway” means a route in the navigable air space over and 
above the lands or waters of this state, designated by the commission as a 
route suitable for air navigation. 

19. “Navigable air space” means air space above the minimum altitudes 
of flight: prescribed by the laws of this state or by regulations of the com- 
mission consistent therewith. 


20. “Municipality” means any county, city, village or town of this 
state and any other political subdivision, public corporation, authority, or 
district in this state which is or may be authorized by law to acquire, estab- 
lish, construct, maintain, improve, and operate airports and other air 
navigation facilities. 

21. “Airport protection privileges” means easements through or other 
interests in air space over land or water, interests in airport hazards outside 
the boundaries of airports or restricted landing areas, and other protection 
privileges, the acquisition or control of which is necessary to insure safe ap- 
proaches to the landing areas of airports and restricted landing areas and 
the safe and efficient operation thereof. 

' 22. “Airport hazard” means any structure, object of natural growth, 
or use of land, which obstructs the air space required for the flight of air- 
craft in landing or taking off at any airport or restricted landing area or is 
otherwise hazardous to such landing or taking off. 

23. The singular shall include the plural, and the plural the singular. 


History: En. Sec. 2, Ch. 152, L. 1945. 


1-103. Declaration of policy. It is hereby declared that the purpose of 
this act is to further the public interest and aeronautical progress by pro- 
viding for the protection and promotion of safety in aeronautics; by co- 
operating in effecting a uniformity of the laws relating to the development 
and regulation of aeronautics in the several states; by revising existing 
statutes relative to the development and regulation of aeronautics so as to 
grant to a state agency such powers and impose upon it such duties that 
the state may properly perform its functions relative to aeronautics and 
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effectively exercise its jurisdiction over persons and property -within such 
jurisdiction, may assist in the promotion of a statewide system of airports, 
may co-operate with and assist the political subdivisions of this state and 
others engaged in aeronautics, and may encourage and develop aeronautics ; 
by establishing uniform regulations, consistent with federal regulations and 
those of other states, in order that those engaged in aeronautics of every 
character may so engage with the least possible restriction, consistent with 
the safety and the rights of others; and by providing for co-operation with 
the federal authorities in the development of a national system of civil 
aviation and for co-ordination of the aeronautical activities of those au- 
thorities and the authorities of this state by assisting in accomplishing the 
purposes of federal legislation and eliminating costly and Un RCERNATY dupli- 
cation of functions. 
History: En. Sec. 3, Ch. 152, L. 1945. 


CHAPTER 2 
STATE AERONAUTICS COMMISSION 


Section 1-201, Creation of state aeronautics commission. 
1-202. Organization—meetings—reports. 
1-208. Office and expense—employees. 
1-204. General powers and duties of commission. 
1-205. Federal aid. 


1-201. Creation of state aeronautics commission. (a) Composition. 
There is hereby created a commission to be known as the state aeronautics 
commission. Said commission shall consist of seven persons who shall be 
appointed by the governor within thirty days after the passage and ap- 
proval of this act, and who shall serve without compensation except that 
they shall receive a per diem of $10.00 for each day actually expended in 
the performance of their duties under this-act and shall be reimbursed for 
all actual and necessary traveling expenses, incurred by them in the dis- 
charge of their official duties, provided, however, that no member of the 
commission shall receive per diem allowance in excess of five hundred 
dollars ($500.00) annually. The governor shall appoint the members of 
said commission in the following manner: One shall be selected from the 
Montana Pilots’ Association ;.one from Montanans, Incorporated; one from 
the Municipal League; one from the County Commissioners Association ; one 
selected from among those actively engaged in aviation education in Mon- 
tana; one to be selected by the governor as a representative of interstate 
commercial airline operators, who must at the time of appointment, be an 
employee, or official of such an operator, and whose residence must be 
within the State of Montana; and one to be selected by the governor, who 
is an active base operator in the state at the time of his appointment or an 
official of such base operator of flying services, or flying schools. 

(b) The members of the said commission shall serve for a period of 
four years from date of their appointment and until their successors are ap- 
pointed and qualified. Provided, however, that in making said appointments, 
the governor may shorten the term of two of said appointees to any period 
of time less than four years so that the terms of office of all seven members 
of the commission-shall not expire in the same.year.. The members of the 
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commission may be removed by the governor after notice and hearing for in- 
efficiency; neglect of duty, or malfeasance in office. 
History: En. Sec. 4, Ch. 152, L.- 1945. . 


1-202. Organization—meetings—reports. The commission shall, within 
30 days after its appointment, organize, adopt a seal, and make such rules 
and regulations for its administration, not inconsistent herewith, as it may 
deem expedient and may from time to time amend such rules and regulations. 
At such organization meeting it shall elect from among its members a chair- 
man, a vice chairman and a secretary, to serve for one year, and annually 
thereafter shall select such officers; all to serve until their successors are ap- 
pointed and qualified. It shall at its initial meeting fix the date and place 
for its regular meetings. Four members shall constitute a quorum, and no 
action shall be taken by less than a majority of the commission. Special 
meetings may be called as provided by its rules and regulations. All regular 
and special commission meetings shall be open to the public. It shall report 
in writing to the governor on or about December. Ist, of each year. Said 
report shall contain a summary of its proceedings during the preceding 
fiseal year, a detailed’and itemized statement of all revenue and of all ex- 
penditures made by or in behalf of the commission, such other information 
as it may deem necessary or useful, and any additional information which 
may be requested by the governor. The fiscal year of the commiission 1 Shall 
conform to the fiscal year of the state. 

History: En. Sec. 5, Ch. 152, L. 1945. 


1-203. Office and expense——employees. Suitable offices and office equip- 
ment shall be provided by, the state for the commission in the city of 
Helena, and it may maintain offices in any other city in the state that it may 
designate and may incur the necessary expense for office furniture, station- 
ery, printing, incidental expenses, and other expenses necessary for the en- 
forcement of this act and the general promotion of aeronautics within the 
state. Regular meetings shall be held at its offices at Helena, but, whenever 
the convenience of the public or of the parties may be promoted, or delay or 
expense may be prevented, it may hold hearings or proceedings at any other 
place designated by it. It may employ such clerical and other employees 
and assistants as it may deem necessary for the proper transaction of its 
business and shall fix their salaries. 

History: En. Sec. 6, Ch. 152, L. 1945. 


-1-204. General powers and duties of commission. (a) The commission 
shall have general supervision over aeronautics within this state. It is em- 
powered and directed to encourage, foster, and assist in the development of 
aeronautics in this state and to encourage the establishment of airports and 
other air navigation facilities. 

(b) Co-operation with federal government—lIt shall cooperate with and 
assist the federal government, the political subdivisions of this state, and 
others engaged in aeronautics or the promotion of aeronautics, and shall seek 
to co-ordinate the aeronautical activities of these bodies. To this end, the 
commission is empowered to confer with or to hold joint hearings with any. 
federal aeronautical agency in connection with any matter arising under 
this act, or relating to the sound: development of aeronautics, and to avail 
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itself of the co-operation, services, records, and facilities of such federal 
agencies, as fully as may be practicable, in the administration and enforce- 
ment of this act. It shall reciprocate by furnishing to the federal agencies 
its co-operation, services, records and facilities, insofar as may be prac- 
ticable. 

It shall report to the appropriate federal agency all accidents in aero- 
nautics in this state of which it is informed and preserve, protect and 
prevent the removal of the component parts of any aircraft involved in 
an accident being investigated by it until a federal agency institutes an 
investigation. It shall report to the appropriate federal agency all re- 
fusals by it to register federal licenses, certificates or permits and all 
revocations of certificates of registration, and the reasons therefor, and 
all penalties of which it has knowledge imposed upon airmen for viola- 
tions of the laws of this state relating to aeronautics or for violations of 
the rules, regulations or orders of the commission. 


(c) Rules, regulations and standards—It may perform such acts, issue 
and amend such orders and make, promulgate and amend such reasonable 
general or special rules, regulations and procedure, and establish such 
minimum standards, consistent with the provisions of this act, as it shall 
deem necessary to carry out the provisions of this act and to perform its 
duties hereunder; all commensurate with and for the purpose of protect- 
ing and insuring the general public interest and safety, the safety of 
persons receiving instruction concerning, or operating, using or traveling in 
aircraft, and of persons and property on land or water, and to develop 
and promote aeronautics in this state. No rule or regulation of the com- 
mission shall apply to airports or other air navigation facilities owned or 
controlled by the federal government within this state. 


(d) Conformity to federal legislation and rules—AlIl rules and regula- 
tions prescribed by the commission under the authority of this act shall 
be kept in conformity, as nearly as may be, with the then current federal 
legislation governing aeronautics and the regulations duly promulgated 
thereunder and rules and standards issued from time to time pursuant 
thereto. 


(e) Filing of rules—It shall keep on file at the principal office of 
the commission, a copy of all its rules and regulations, for public inspection. 


(f) State airways system—It may. designate, design and _ establish, 
expand, or modify a state airways system which will best serve the in- 
terests of the state. It may chart such airways system and arrange for 
publeation and distribution of such maps and charts and notices and 
bulletins relating to such airways as may be required in the public in- 
terest. The system shall be supplementary to and co-ordinated in design 
and operation with the federal airways system. It may include all types 
of air navigation facilities, whether publicly or privately owned, provided 
that such facilities conform to federal safety standards. 

(g) Technical services to municipalities—It may, insofar as is reason- 
ably possible, offer the engineering or other technical services of the com- 
mission, without charge, to any municipality desiring them in connection 
with the construction, maintenance or operation or proposed construction, 
maintenance, or operation of an airport or restricted landing area. 
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(h) Legislation—It may draft and recommend necessary legislation to 
advance the interests of the state in aeronautics and represent the state 
in aeronautical matters before federal agencies and other state agencies. 

(i) Intervention—It may participate as party plaintiff or defendant, 
or as intervener on behalf of the state or any municipality or citizen thereof 
in any controversy having to do with any claimed encroachment by the 
federal government or any foreign state upon any state or individual 
rights pertaining to aeronautics. 

(j) Enforcement of aeronautics laws—lIt shall be the duty of the com- 
mission, its members and employees, and every state, county and municipal 
officer charged with the enforcement of state or municipal laws to enforce 
and assist in the enforcement of this act and of all rules and regulations 
issued pursuant thereto, and of all other laws of this state relating to 
aeronautics, and, in the aid of such enforcement, general police powers 
are hereby conferred upon the commission, each of its members, and such 
of the officers and employees of the commission as may be designated by 
it to exercise such powers. The commission is further authorized, in the 
name of the state, to enforce the provisions of this act and the rules and 
regulations issued pursuant thereto by injunction in the courts of this 
state. Municipalities are authorized to co-operate with the commission in 
the development of aeronautics and aeronautics facilities in this state. 
(The commission may use the facilities and services of other agencies of the 
state when reasonably available.) 

(k) Investigations—The commission, any member thereof, or any officer 
or employee of the commission designated by it shall have the power to 
hold investigations, inquiries, and hearings concerning matters covered by 
the provisions of this act and orders, rules, and regulations of the com- 
mission, and concerning accidents in aeronautics within this state. All 
hearings so conducted shall be open to the public. Each commissioner and 
every officer or employee of the commission designated by it to hold any 
inquiry, investigations, or hearing shall have power to administer oaths 
and affirmations, certify to all official acts, issue subpoenas, and compel the 
attendance and testimony of witnesses, and the production of papers, books, 
and documents. In ease of failure to comply with any subpoenas or orders 
issued under authority of this act, the commission, or its authorized 
representative, may invoke the aid of any court of this state of general 
jurisdiction. The court may thereupon order the witness to comply with 
the requirements of the subpoena or order or to give evidence touching 
the matter in question. Any failure to obey the order of the court may be 
punished by the court as a contempt thereof. 

(1) Reports of investigations—limitations on use—In order to facilitate 
the making of investigations by the commission, in the interest of public 
safety and promotion of aeronautics, the public interest requires, and 
it is, therefore provided that the reports of investigations or hearings, or 
any part thereof, shall not be admitted in evidence or used for any purpose 
in any suit, action or proceedings, growing out of any matter referred to 
in said investigation, hearing, or report thereof, except in case of criminal 
or other proceedings instituted in behalf of the commission or this state 
under the provisions of this act and other laws. of this state relating to 
aeronautics, nor shall any commissioners, or any officer or employee of 
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the commission be required to testify to any facts ascertained in, or informa- 
tion gained by reason of, his official capacity, or be required to testify 
as an expert witness in any suit, action, or proceeding involving any 
aircraft. Subject to the fore-going provisions, the commission may in its 
discretion make available to appropriate federal and state agencies informa- 
tion and material developed in the course of its hearings and investigations. 


(m) Financial assistance to municipalities—The commission may render 
assistance in the acquisition, development, operation, or maintenance of 
airports owned, controlled or operated by municipalities in this state, out 
of appropriations made by the legislature for that purpose. 


(n) Authority to contract—The commission may enter into any | con- 
tracts necessary to the execution of the powers granted the commission by 
this act. 

(0) No exclusive rights granted—The commissioner shall grant no ex- 
clusive right for the use of any airway, airport, restricted landing area, 
or other air navigation facility under its jurisdiction. This subdivision shall 
not prevent the making of leases in accordance with other provisions of 
this act. 

History: En. Sec. 7, Ch. 152, L. 1945. 


1-205. Federal aid. (a) Co-operation with government—The commis- 
sion is authorized to co-operate with the government of the United States, 
and any agency or department thereof, in the acquisition, construction, im- 
provement, maintenance and operation of airports and other air navigation 
facilities in this state, and to comply with the provisions of the laws of 
' the United States and any regulations made thereunder for the expenditure 
of federal monies upon such airports and other navigation facilities. 


(b) Authority to receive federal monies for state and municipalities— 
It is authorized to accept, receive, and receipt for federal monies and other 
‘monies either public or private, for and in behalf of this state, or any 
municipality thereof, for the acquisition, construction, improvement, 
maintenance and operation of airports and other air navigation facilities, 
whether such work is to be done by the state or by such municipalities, 
or jointly, aided by grants of aid from the United States, upon such terms 
and conditions as are or may be prescribed by the laws of the United 
States and any rules or regulations made thereunder, and it is authorized 
to act as agent of any municipality of this state upon the request of such 
municipality, in accepting, receiving, and receipting for such monies in 
its behalf for airports or other air navigation facility purposes, and in 
contracting for the acquisition, construction, improvement, maintenance, or 
operation of airports or other air navigation facilities, financed either in 
whole or in part by federal monies, and the governing body of any such 
municipality is authorized to designate the commission as its agent for such 
purposes and to enter into an agreement with it prescribing the terms and 
conditions of such agency in accordance with federal laws, rules, and regula- 
tions and with this act. Such monies as are paid over by the United States 
government shall be retained by the state or paid over to said municipalities 
under such terms and conditions as Lage be imposed by the United States 
government in making such grants. . 
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(c) Contracts—law governing—All contracts for the acquisition, con- 
struction, improvement, maintenance and operation of airports, or other 
air navigation facilities made by the commission, either as the agent of 
this state or as the agent of any municipality, shall be made pursuant 
to the laws of this state governing the making of like contracts by 
the state or by municipalities; provided, however, that, where the acquisi- 
tion, construction, improvement, maintenance and operation of any airport, 
landing strip, or other air navigation facility is financed wholly or partially 
with federal monies, the commission, as agent of the state or of any muni- 
cipality thereof, may let contracts in the manner prescribed by the federal 
authorities, acting under the laws of the United States, and any rules or 
regulations made thereunder, notwithstanding any other state law to the 
contrary. 

(d) Disposition of federal funds—All monies accepted for disburse- 
ment by the commission pursuant to subdivision of this section shall be 
deposited in the state treasury, and, unless otherwise prescribed by the 
authority from which the money is received, kept in separate funds, desig- 
nated according to the purposes for which the monies were made available, 
and held by the state in trust for such purposes. All such monies are 
hereby appropriated for the purposes for which the same were made avail- 
able, to be expended in accordance with federal laws and regulations and 
aes this act. The commission is authorized, whether acting for this state 
or as the agent of any of its municipalities, or when requested by the 
United States government or any agency or department thereof, to dis- 
burse such monies for the designated purposes, but this shall not.pre- 
elude any other authorized method of disbursement. 


History: En. Sec. 8, Ch. 152, L. 1945. 


CHAPTER 3 
REGULATION AND LICENSES 


Section 1-301. Regulation of aircraft, airmen, airports and air instruction. 
1-302. Exhibition of licenses and certificates. 
1-303. Air instruction without license or certificate unlawful. 
1-304. Licensing of airports and other air navigation facilities. 
1-305. Hearings on applications for certificates and licenses. 
1-306. Standards for issuing certificates of approval and licenses. 
1-307. Exceptions—personal use. 
1-308. Revocation of certificate of approval and licenses. 
1-309. Exceptions—federal government. 
1-310. Orders of commission. 


1-301. Regulation of aircraft, airmen, airports and air instruction. 
In order to promote the general public interest and safety and to ae 
out the purposes of this act, the commission is authorized: 


(a) To require the annual registration of federal licenses, permits or 
certificates of civil aircraft engaged in air navigation within this state, of 
airmen engaged in aeronautics within this state, and of aeronautics in- 
-structors giving instruction in flying subjects, and to issue certificates of 
such registration. Such certificates of registration shall constitute licenses 
of such aircraft, airmen and instructors for operations within this state 
to the extent permitted by the federal licenses, certificates or permits so 
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registered. It may charge a fee for the registration of each federal license, 
certificate or permit not exceeding one dollar. It may accept as evi- 
dence of the holding of a federal license, certificate or permit the verified 
application of the owner of the aircraft, the airman or the instructor, which 
application shall contain such information as the commission may by rule, 
regulation, or order prescribe. 


- (b) To require the registration of aircraft repair shops, aircraft, air- 
craft parts and sales dealers and other persons operating in aviation. To 
license aircraft repair shops, aircraft, aircraft parts and dealers and other 
persons operating in aviation, the operation of air schools and aeronautics 
instructors giving instruction in ground subjects in accordance with rules 
and regulations to be adopted by the commission and.to annually renew such 
licenses. It may charge for the original licensing of aircraft repair shops, 
aircraft, aircraft parts and sales dealers and other persons operating in 
aviation, air schools and aeronautics instructors not more than one dollar 
($1.00) and for the renewal of any such license not more than one 
dollar ($1.00). 


(c) To approve airport and restricted landing area sites and to license 
airports, restricted landing areas, or other air navigation facilities, in 
accordance with rules and regulations to be adopted by the commission, 
(and to annually renew such licenses). (Licenses granted under this section 
or under any prior law shall be annually renewed upon payment of the 
fee therefor), and licenses shall be granted for airports and restricted 
landing areas which were being operated on or before the 1st day of April, 
1945, without the requirement of a certificate of approval, unless the com- 
mission shall reasonably determine, after a public hearing to be called by 
it and held in the same manner and upon the same notice as is provided 
for hearings upon certificates of approval or original licenses, that the 
operation of such airport or restricted landing area is hazardous to persons 
operating, using or traveling in aircraft or to persons and property on the 
ground. It shall make no charge for approval certificates of proposed 
property acquisition for airport or restricted landing area purposes. It 
may charge for the issuance of each original license for an airport or 
restricted landing area not to exceed $1.00 (and, for each annual renewal 
of such license, not to exceed $1.00). 


(d) To temporarily or permanently revoke any license or certificate of 
registration of an aircraft, airman, air school, or aeronautics instructor, 
issued by it, upon notification by the civil aeronautics authority that it has 
revoked the license or certificate of an aircraft, airman, air school, or 
aeronautics instructor, giving reasons for such action. 


_ (e) Operations unlawful without license or certificate—Except as here- 
inafter provided, it shall be unlawful for any person to operate or cause 
or authorize to be operated any civil aircraft within this state unless such 
aircraft has an appropriate effective license, certificate or permit issued 
by the United States government which has been registered with the 
commission and such registration with the commission is in full force and 
effect, and it shall be unlawful for any person to engage in aeronautics 
as an airman in this state unless he has from the commission an effective 
certificate of registration of an appropriate effective airman’s license, certi- 


360 


REGULATION AND LICENSES 1-303 


ficate or permit issued by the United States government authorizing him 
to engage in the particular class of aeronautics in which he is engaged. 

(f) Exceptions to registration requirements—The provisions of Bee 
graph (b) and paragraph (d) of this section shall not apply to: 

(1) An aireraft which has been licensed by a foreign country with 
which the United States has a reciprocal agreement covering the operations 
of such licensed aircraft ; 

(2) An aircraft Sel is owned by a non-resident of this state who is 
lawfully entitled to operate such aircraft in the state of his residence; 

_ (3) An aircraft engaged principally in commercial flying constituting 
an act of interstate or foreign commerce ; 

(4) An airman operating military or public aircraft, or any aircraft 
licensed by a foreign country with which the United States has a reciprocal 

agreement covering the operation of such licensed aircraft ; 

(5) Persons operating model aircraft nor to any person piloting an 
aircraft which is equipped with fully functioning dual controls when a 
licensed instructor is in full charge of one set of said controls and such 
flight is solely for instruction or for the demonstration of said aircraft to 
a bona fide prospective purchaser ; 

(6) A nonresident operating aircraft in this state who is lawfully 
entitled to operate aircraft in the state of residence; 

(7) An airman while operating or taking part in the operation of an 
aircraft engaged principally in commercial flying constituting an act of 
interstate or foreign commerce. 

History: En. Sec. 9,. Ch. 152, L. 1945. 


1-302. Exhibition of licenses and certificates. The federal license, certi- 
ficate, or permit, and the evidence of registration in this or another state, 
if any, required for an airman shall be kept in the personal possession 
of the airman when he is operating within this state and must be presented 
for inspection upon the demand of any passenger, or any peace officer of 
this state, any authorized member, official, or employee of the commission, 
or any official, manager or person in charge of any airport in this state 
upon which he shall land, or upon the reasonable request of any other 
person. The federal aircraft license, certificate or permit, and the evidence 
of registration in this or another state, if any, required for aircraft must 
be carried in every aircraft operating in this state at all times and must 
be conspicuously posted therein where it may readily be seen by passengers 
or inspectors and must be presented for inspection upon demand of any 
passenger, any peace officer of this state, any member, authorized official, 
or employee of the commission, or any official, manager, or person in 
charge of any airport in this state upon which it shall land, or upon the 
reasonable request of any person. 

History: En. Sec. 10, Ch. 152, L. 1945. 


1-303. Air instruction without license or certificate unlawful. It shall be 
unlawful for any person to operate an air school or to give instructions 
in flying or ground subjects in this state unless such person, if an air school 
or aeronautics instructor in ground subjects, is the holder of an annual 
license issued by the commission, or if an aeronautics instructor in flying 
subjects has an appropriate effective license certificate or permit issued by 
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the United States government authorizing him to engage in the particular 
class of flight instruction in which he is engaged, which has been registered 
with the commission and such registration with the commission is in full 
force and effect. 

History: En. Sec. 11, Ch. 152, L. 1945. 


1-304. Licensing of airports and other air navigation facilities. All pro- 
posed airports, restricted landing areas, and other air navigation shall be 
first licensed by the commission before they, or any of them, shall be used 
or operated. Any municipality or person acquiring property for the 
purpose of constructing or establishing an airport or restricted landing 
area shall, prior to such acquisition, make application to the commission 
for a certificate of approval of the site selected and the general purpose or 
purposes for which the property is to be acquired, to insure that the prop- 
erty and its use shall conform to minimum standards of safety and shall 
serve public interest. It shall be unlawful for any municipality or officer 
or employee thereof, or for any person, to operate an airport, restricted 
landing area, or other air navigation facility for which an annual license 
has not been issued by the commission. 

History: En. Sec. 12, Ch. 152, L. 1945. 


1-305. Hearings on applications for certificates and licenses. Whenever 
the commission makes an order granting or denying a certificate of approval 
of an airport or a restricted landing area, or an original license to use or 
operate an airport, restricted landing area or other air navigation facility, 
and the applicant or any interested municipality, within 15 days after 
notice of such order has been sent the applicant by registered mail, de- 
mands a public hearing, or whenever the commission desires to hold a 
public hearing before making such order, such a public hearing in relation 
thereto shall be held in the municipality applying for the certificate of 
approval or license, or in case the application was made by anyone other 
than a municipality, at the county seat of the county in which the proposed 
airport, restricted landing area or other air navigation facility is proposed 
to be situated, at which hearing parties in interest and other persons 
shall have an opportunity to be heard. Notice of the hearing shall be 
published by the commission in a legal newspaper of general circulation in 
the county in which the hearing is to be held, at least twice, the first pub- 
lication to be at least 15 days prior to the date of hearing. After a proper 
and timely demand has been made the order shall be stayed until after 
the hearing, when the commission may affirm, modify or reverse it, or 
make a new order. If no. hearing is demanded as herein provided, the 
order shall become effective upon the expiration of the time permitted for 
making a demand. Where a eertificate of approval of an airport or 
restricted landing area has been issued by the commission, it may grant a 
license for operation and use, and no hearing may be demanded thereon. 

History: En. Sec. 13, Ch, 152, L. 1945. 
' 1-306. Standards for issuing certificates of approval and licenses. In 
determining whether it shall issue a certificate of approval or license for 


the use or operation of any proposed airport or restricted landing area, the 
‘commission shall take into consideration its proposed location, size and 
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layout, the relationship of the proposed airport or restricted landing area 
to a comprehensive plan for state-wide and nation-wide development, 
whether there are safe areas available for expansion purposes, whether 
the adjoining area is free from obstructions based on a proper glide 
ratio, the nature of the terrain, the nature of the uses to which the pro- 
posed airport or restricted landing area will be put, and the possibilities 
for future development. 
History: En. Sec. 14, Ch. 152, L. 1945. 


1-307. Exceptions—personal use. The provisions of sections 1-304, 1-305 
and 1-306 shall not apply to restricted landing areas designed for personal 
use. 

History: En. Sec. 15, Ch. 152, L. 1945. 


1-308. Revocation of certificate of approval and licenses. The commis- 
sion is empowered to temporarily or permanently revoke any certificate of 
approval or license issued by it when it shall determine that an airport, 
restricted landing area, or other navigation facilities are not being main- 
tained or used in accordance with the provisions of this act and the rules 
and regulations lawfully promulgated pursuant thereto. 

History: En. Sec. 16, Ch. 152, L. 1945. 


1-309. Exceptions—federal government. The provisions of sections 1-304 
to 1-307, both inclusive, shall not apply to any airport, restricted landing 
area or other air navigation facility owned or operated by the federal 
government within this state. 

History: En. Sec. 17, Ch. 152, L. 1945. 


1-310. Orders of commission. In any case where the commission refuses 
to issue a certificate of approval of or license (or renewal of license) for 
an airport, restricted landing area or other air navigation facility, or refuses 
to permit the registration of any license, certificate or permit, or refuses 
to grant a license to an air school or to an aeronautics instructor in ground 
subjects, or in any case where it shall issue any order requiring certain 
things to be done, or revoking any license or certificate, it shall set forth 
its reasons therefor and shall state the requirements to be met before such 
approval will be given, registration permitted, license granted or order 
modified or changed. Any order made by the commission pursuant to the 
provisions of this act shall be served upon the interested persons by regis- 
tered mail or in person. To carry out the provisions of this act the 
commission, any member thereof, or any officer or employee of the com- 
mission, and any officers, state or municipal, charged with the duty of 
enforcing this act may inspect and examine at reasonable hours any prem- 
ises, and the buildings and other structures thereon where airports, re- 
stricted landing areas, air schools, flying clubs or other air navigation 
facilities or aeronautical activities are operated or carried on. 

(a) Any person aggrieved by an order of the commission, or by the 
granting or denial of any license, certificate or registration may have the 
action of the commission reviewed by a court of record of this state in the 
following manner: 

Any person against whom an order has been entered by the state 
aeronautics commission may, within ten days after the service thereof, 
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appeal from such order to the district court of the eounty in which such 
person resides or the county in which any property affected by the order 
is located. Such appeal shall be taken by filing with the clerk of the 
district court to which such appeal is taken a notice of appeal which shall 
state the substance of the order appealed from, the date thereof and that 
such person appeals to said court from the same, and by serving a copy of 
said notice of appeal upon either the chairman or vice-chairman and secre- 
tary of the commission. The order of filing and service is immaterial. Said 
appeal shall be set down for hearing in not less than ten days nor more 
than thirty days after the filing of said notice of appeal unless the judge 
shall, for sufficient cause resulting from press of business or other reason, 
be unable to hear said appeal within said time. In that event, said hearing 
may be deferred until the same can be heard by the court. Said appeal may 
be heard without formal pleadings. 


History: En. Sec. 18, Ch. 152, L. 1945. 


CHAPTER 4 
STATE AIRPORTS 


Section 1-401. Acquisition and operation of state airports. 


1-401. Acquisition and operation of state airports. (a) Authority to 
establish state airports—The commission is authorized and empowered, on 
behalf of and in the name of this state, within the limitation of available 
appropriations, to acquire by purchase, gift, devise, lease, condemnation 
proceedings, or otherwise, property real or personal, for the purpose of 
establishing and constructing airports, restricted landing areas, and other 
air navigation facilities, and to acquire in like manner, own, control, estab- 
lish, construct, enlarge, improve, maintain, equip, operate, regulate, and 
police such airports, restricted landing areas, and other air navigation 
facilities either within or without this state; to make, prior to any such 
acquisition, investigations, surveys, and plans; to erect, install, construct, 
and maintain at such airports facilities for the servicing of aircraft and 
for the comfort and accommodation of air travelers, and to dispose of any 
such property, airport, restricted landing area, or any other air navigation 
facility, by sale, lease, or otherwise, in accordance with the laws of this 
state governing the disposition of other like property of the state. It may 
not, however, acquire, or take over any airport, restricted landing area or 
other air navigation facility owned or controlled by a municipality of this 
state without the consent of such municipality. It may erect, equip, operate, 
and maintain on any airport buildings and equipment necessary and proper 
to establish, maintain, and conduct such airport and air navigation facilities 
connected therewith. 


(b) Airport protective privileges—Where necessary, in order to provide 
unobstructed air space for the landing and taking off of aircraft utilizing 
airports and restricted landing areas acquired or operated under the pro- 
visions of this act, it is hereby granted authority to acquire, in the same 
manner as is provided for the acquisition of property for airport purposes, 
easements through or other interests in air space over land or water, 
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interests in airport hazards outside the boundaries of the airports or 
restricted landing areas, and such other airport protection privileges as 
are necessary to insure safe approaches to the landing areas of said 
airports and restricted landing areas, and the safe and efficient opera- 
tion thereof. It is also hereby authorized to acquire, in the same manner, 
the right or easement, for a term of years or perpetually, to place or main- 
tain suitable marks for the daytime marking and suitable lights for the 
nighttime marking of airport hazards, including the right of ingress and 
egress to or from such airport hazards for the purpose of maintaining and 
repairing such lights and marks. This authority shall not be construed as 
to limit the right, power, or authority of the state or any municipality to 
zone property adjacent to any airport or restricted landing area pursuant 
to any law of this state. 

(c) Joint operations—It may engage in all such activities jointly with 
the United States, other states, and with municipalities or other agencies 
of this state. 


(d) Condemnation—It may exercise the right of eminent domain, in 
in the name of the state, in the manner provided by the laws of this 
state for the acquisition of real property for public purposes, for the 
purpose of acquiring any property which it is herein authorized to acquire. 
The acquisition of such property for any of said purposes is hereby declared 
to be a public use. 


(e) Leases and sales—It may lease for a term not exceeding ten years, 
airports, or other air navigation facilities or real property acquired or set 
apart for airport purposes, to private parties, any municipal or state govern- 
ment or the national government, or any department of either thereof, for 
operation; and may lease or assign for a term not exceeding ten years to 
_ private parties, any municipal or state government or the national govern- 
ment, or any department of either for operation or use consistent with the 
purposes of this act, space, area, improvements, or equipment on such air- 
ports; may sell any part of such airports, other air navigation facilities or 
real property to any municipal or state government, or to the United 
State or any department or instrumentality thereof, for aeronautical pur- 
poses or purposes incidental thereto; and may confer the privilege of con- 
eessions of supplying upon the airports goods, commodities, things, services 
and facilities; provided that in each case in so doing the public is not 
deprived of its rightful, equal and uniform use thereof. 


(f) Charges and rentals—It shall have the authority to determine the 
charges or rental for the use of any state airports and the charges for any 
service or accommodations, under its control and the terms and conditions 
under which such properties may be used; provided that in all cases the 
public is not deprived of its rightful, equal, and uniform use of such prop- 
erty. Charges shall be reasonable and uniform for the same class of service 
and established with due regard to the property and improvements used and 
the expenses of operation to the state. The state shall have and the commis- 
sion may enforce agisters’ liens, as provided by law for repairs to or im- 
provement or storage or care of any personal property, to enforce the 
payment of any such charges. 


History: En. Sec. 19, Ch. 152, L. 1945. 
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CHAPTER 5 
MISCELLANEOUS 


Section 1-501. State aviation fund. 
1-502. Aeronautics functions governmental—no liability for torts. 
1-503. Penalties. 
1-504. Repealing clause—scope of act. 


1-501. State aviation fund. Creation of state aviation fund—AII costs 
and expenses of administering this act, including the salaries of employees 
and assistants provided for in section 1-203, the expenses of members of 
the commission, and all other disbursements necessary to carry out the 
purposes of this act, shall be paid out of the state aviation fund hereby 
created. 

The state aviation fund shall be made up of the following revenues 
to-wit: All gifts and all legislative appropriations for said fund; all moneys 
received from any branch or department of the federal government, or 
from other sources, for the purposes mentioned in this act or for the further- 
ance of aeronautics generally in this state. 

There shall also be paid into said fund the proceeds of one cent per 
gallon out of each five cents per gallon of gasoline license tax now imposed 
by the laws of Montana upon purchases of gasoline used for the operation 
of aircraft. 

The revenue from said one cent per gallon of said tax shall no longer 
be placed in either the state highway fund or the gasoline license drawback 
fund. as now required by section 84-1812, as amended, but the same shall, 
when received by the state treasurer, be placed in the state aviation fund. 

No part of said one cent per gallon of gasoline license tax imposed by 
the laws of Montana on gasoline purchased and used for the operation of 
aeroplanes or aircraft, shall be subject to refund under the provisions of © 
section 84-1818, as amended, it being the intent of this section to reduce 
from five cents to four cents per gallon the amount of gasoline license tax 
which may be refunded on purchases of gasoline used in the operation 
of aircraft, and to leave otherwise unchanged the provisions of said section 
84-1818. 

History: En. Sec. 20, Ch. 152, L. 1945. 


1-502. Aeronautics functions governmental—no liability for torts. The 
acquisition of any lands for the purpose of establishing airports or other 
air navigation facilities ; the acquisition of any airport protection privileges ; 
the acquisition, establishment, construction, enlargement, improvement, 
maintenance, equipment and operation of airports and other air navigation 
facilities whether by the state separately or jointly with any municipality 
or municipalities thereof; the assistance of this state in any such acquisition, 
establishment, construction, enlargement, improvement, maintenance, equip- 
ment, and operation; and the exercise of any other powers herein granted 
to the commission are hereby declared to be public and governmental fune- 
tions, exercised for a public purpose, and matters of public necessity, and 
such lands and other property and privileges acquired and used by the 
state in the manner and for the purposes enumerated in this act shall and 
are hereby declared to be acquired and used for public and governmental 
purposes and as a matter of public necessity. 
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No action or suit sounding in tort shall be brought or maintained against 
the state or any municipality thereof, or the officers, agents, servants, or 
employees of the state or any municipality thereof, on account of any act 
done in or about the construction, maintenance, enlargement, operation, 
superintendence or management of any airport or other air navigation 
facility. 

History: En, Sec. 21, Ch. 152, L. 1945. 


1-503. Penalties. Any person violating any of the provisions of this 
act, or any of the rules, regulations or orders issued pursuant thereto, shall 
be lity of a misdemeanor and punishable by a fine of not more than $500. 00 
or by imprisonment in a county jail for not more than 90 days or both. 

History: En. Sec. 22, Ch. 152, L. 1945. 


1-504. Repealing clause—scope of act. All acts and parts of acts in 
conflict herewith are hereby repealed. In case of any conflict or duplication 
of authority between the provisions of this act and any other law of the 
state of Montana, pertaining to the regulation, licensing or supervision of 
carriers of freipht or passengers by air the provisions of this act shall 
control, it being the intent of this act to vest in the state aeronautics com- 
mission hereby created, the sole authority to regulate, license and control 
the aviation industry and all carriage by air. 


History: En. Sec. 24, Ch. 152, L. 1945. 


CHAPTER 6 
UNIFORM STATE LAW FOR AERONAUTICS 


Section 1-601. Sovereignty in space. 
1-602. Ownership of space. 
1-603. Lawfulness of flight—landings—recovery of damages. 
1-604. Penalties. 
1-605. Interpretation. 
1-606. Short title. 


1-601. (2736.5) Sovereignty in space. Sovereignty in the space above 
the lands and waters of this state is declared to rest in the state, except 
where assumed by the United States law. 

History: En. Sec. 5, Ch. 17, L. 1929. South Dakota, Tennessee, Utah, Vermont, 


: ’ Wisconsin and also Hawaii. 
NOTE.—Uniform state law. Sections é , : 
Per: This act was withdrawn from the active 
See Hepes 1603, 1905.11.66 are similar.) Get ofactasrpcommeandedk fom adoption by 
se Se dita a 7 and. =e aeden a the National Conference of Commissioners 
* ee ee ap. _on State,Lawsin.Augnsty 1943, See Hand- 


proved by the National Conference of 
Commissioners on Uniform State Laws in ind Rsiisbe National eVontenence, ret 


1922 and adopted in the states of Arizona, 
Delaware, Georgia, Idaho, Indiana, Mary- 
land, Michigan, Minnesota, Missouri, Ne- Commerce€—10; States¢-12. 

vada, New Jersey, North Carolina, North 15 C.J.S. Commerce §§ 6, 14; 59 C.J. 
Dakota, Pennsylvania, South Carolina, States §§ 3-21 et seq. 


1-602. (2736.6) Ownership of space. The ownership of the space above 
the lands and waters of this state is declared to be vested in the several 
owners of the surface beneath, subject to the right of flight described in 
section 1-603. 

History: En. Sec. 6, Ch. 17, L. 1929, 
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1-603. (2736.7) Lawfulness of flight—landings—recovery of damages. 
Flight in aircraft over the lands and waters of this state is lawful, unless 
at such a low altitude as to interfere with the then existing use to which 
the land or water, or the space over the land or water, is put by the owner, 
or unless so conducted as to be imminently dangerous to persons or property 
lawfully on the land or water, or in violation of the air commerce regulations 
which have been, or may hereafter be, promulgated by the department of 
commerce of the United States. The wilful and malicious use of aircraft 
in stunting or diving over livestock in a manner calculated to frighten or 
stampede them, shall be deemed an unlawful use thereof, and actual and 
punitive damages, in addition to the penalties, provided by this act, may be 
recovered in an action for damages caused therefrom. 

The landing of an aircraft on the lands or waters of another, without 
his consent, is unlawful, except in the case of a forced landing. For damages 
caused by a forced landing, however, the owner or lessee of the aircraft 
of the pilot shall be hable for actual damage caused by such forced landing. 


History: En. Sec. 7, Ch. 17, L. 1929; Nuisance¢—65. 
amd. Sec. 1, Ch. 109, L. 1939. 46 C.J. Nuisances § 77. 
6 Am. Jur. 21, Aviation, §33 et seq. 


1-604. (2736.8) Penalties. A person who violates any provision of this 
act shall be guilty of a misdemeanor and punishable by a fine of not more 
than $500.00 or by imprisonment for not more than six months, or both. 


History: En. Sec. 8, Ch. 17, L. 1929. Commerce¢63. 
15 C.J.S. Commerce §§ 111-113. 


1-605. (2736.9) Interpretation. This act shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law of 
those states which enact it and to harmonize, as far as possible, with federal 
laws and regulations on the subject of aeronautics. 

History: En. Sec. 9, Ch. 17, L. 1929. 


1-606. (2786.10) Short title. This act may be cited as the Uniform State 
Law for Aeronauties. 
History: En. Sec. 10, Ch. 17, L. 1929. 


CHAPTER 7 


REGULATION OF DANGEROUS OBSTRUCTIONS NEAR AIRPORTS— 
AIRPORT ZONING ACT 


Section 1-701. Eliminating dangerous obstructions near airports. 
1-702. Considerations affecting safety. 
1-703. Enforcement of act. 
1-704. Permits for erection of structures. 
1-705. Existing structures—regulation. 
1-706. Definition of terms—perimeter of airport. 
1-707. Emergency landing strips excepted. 
1-708. Restriction as to lights. 
1-709. Penalty for violation of act. 
1-710. Definitions. 
1-711. Airport hazards contrary to public interest. 
1-712. Power to adopt airport zoning regulations. 
1-713. Relation to comprehensive zoning regulations. 
1-714. Procedure for adoption of zoning regulations. 
1-715. Airport zoning requirements. 
1-716. Permits and variances. 
1-717. Administration of airport zoning regulations. 
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1-718. Board of adjustment—appeals—judicial review. 
1-719. Constitutional limitation. 

1-720. Enforcement and remedies. 

1-721. Acquisition of air rights. 

1-722. Severability. 

1-723. Short title. 


1-701. Eliminating dangerous obstructions near airports. That for the 
purpose of insuring and securing safety from death or bodily harm and 
injury for aeronauts and passengers and to protect the property of those 
engaged in aeronautics and to encourage and promote air travel and trans- 
portation of mail, passengers, express and freight by air, it is deemed 
necessary to eliminate dangerous obstructions of air space in the vicinity 
of airports or landing fields which may now be or which may hereafter be 
acquired, owned, operated or controlled or maintained by the United States, 
the state of Montana, any county of the state of Montana or any munici- 
pality thereof; and to promote the public order, health and safety by pro- 
viding unobstructed air space for the safe descent, landing, ascent and oper- 
ation of aircraft while using or utilizing the said public airports in the 
state of Montana, the height of buildings and other structures in the 
vicinity of the airports and landing fields in the state of Montana owned, 
leased, operated, maintained or controlled by any of the public authorities 
aforesaid, regulated and restricted as hereafter set forth and provided. 

History: En. Sec. 1, Ch. 12, L. 1939. Generally, see 6 Am. Jur. 10, Aviation, 
' §§ 13 et seq. 

1-702. Considerations affecting safety. For the purposes set forth in sec- 
tion 1-701 and considering among other things: 

(a) Requirements and facilities necessary to secure the safe descent, 
landing, ascent and operation of aircraft using or utilizing the public air- 
ports and landing fields aforesaid in the state of Montana; 
 (b) Hazard from the obstruction of air space in the vicinity of such 
airports and landing fields; 

(c) The relation of the height of buildings and other structures in 
the vicinity of such airports and landing fields to such hazards; 

(d) The area within which height of buildings and other structures 
may dangerously obstruct air space in the vicinity of publie airports and 
landing fields ; 
~ (e) The height of buildings or other structures within such area, which 
is consistent with the safe use of such airports and landing fields; and 

(f) The maintenance and use of obstruction markers and/or lights 
upon buildings and other structures within the said areas, as safety devices; 

The height of buildings and/or other structures is hereby regulated and 
restricted within a distance of two (2) miles from any such public airport 
or landing field, measured at a right angle from any side or in a radial line 
from any corner of the established boundary line thereof, in any and all 
directions, as follows: | 

(1) Approach zone: The trapezoidal portion of the total two mile 
zone area, 500 feet in width at the boundary of the field or airport, and 
broadening to a width of 2500 feet two miles distant, the cenfer line of 
which shall be a continuation of the center line of each runway at and upon 
such public airports and landing fields, known as the approach zone, shall 
have no building, or other structure, natural feature or object of any kind 
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therein, the height of which is more than one-twentieth its distance from 
the nearest boundary of the airport or landing field. 

(2) Turning zone: The remaining portion of the two mile zone area 
surrounding such public airports and landing fields aforesaid, lying between 
the approach zones aforesaid, and known as turning zones, shall have no 
building or other structure, natural feature or object of any kind therein, 
the height of which is more than one-seventh its distance from the nearest 
boundary of the airport or landing field. 

In measuring distances and heights to determine the zone standard, 
measurements shall be taken from the nearest side of the building or 
structure or other object, to the nearest side of the airport or landing field 
aforesaid, and in the event of airports having boundaries not regular, the 
nearest established perimeter of such port and field shall be used, as dis- 
tinguished from actual boundary. 

History: En. Sec. 2, Ch. 12, L. 1939. 


1-703. Enforcement of act. It shall be the duty and authority of every 
public body or governmental authority owning, operating or maintaining 
a public airport or landing field, to enforce the provisions of this act as 
pertains to areas surrounding the particular airport under the control of 
such body, the same to be enforced in either the court of law or of equity 
in the state of Montana having jurisdiction of such action, cases to be 
instituted in the name of the governmental body charged hereunder with 
the enforcement hereof, and such action may be to prevent the erection, con- 
struction or maintenance of such buildings or other structures or parts of 
buildings or structures, as may exceed the height limits heretofore fixed by 
this law, or to restrain, correct or abate any such violation, and to prevent 
the occupancy and use of any part of a building or structure erected in 
violation of this law. 

History: En. Sec. 3, Ch. 12, L. 1939. 


1-704. Permits for erection of structures. It is hereby made the duty of 
every person, firm or corporation in this state, proposing to erect, establish 
or maintain any building or other structure, or to grow any natural object 
that would exceed the height limit established by law when grown, to pro- 
ceed to erect, establish or maintain such structure, or plant said natural 
object, without first making application to the proper officer of the United 
States, the state of Montana, any county or any municipality (where the 
proposed erection or action is within two miles of a public airport or 
landing field as herein set forth), whichever of said bodies has control 
of the airport or landing field affecting the area, and obtaining from the 
proper authority a permit for the erection, establishment and maintenance 
of the structure, building or object proposed; and, no permit shall be 
granted unless the specifications of the building or other structure or object 
reveal that the total height shall not exceed the height limits fixed by law 
for the zone in which the same is to be established; and no permit shall be 
issued in violation hereof, and any erection or maintenance without a permit 
which is in violation hereof, shall be ineffectual in law or equity, and shall 
be and remain a nullity so far as this act is concerned, and the enforcement 
remedies hereunder. 

History: En. Sec. 4, Ch. 12, L. 1939. 
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1-705. Existing structures—regulation. With respect.to any building or 
other structure existing at the time of the passage of this act,.and which 
does not conform to the regulations of this act in the manner of height, 
the governmental authority affected thereby, whether the United States, 
the state of Montana, the several counties, or the several municipalities, in 
their own right and name, to protect their own airports and landing fields, 
and to carry out the purposes and provisions of this act, shall have and they 
are hereby given the right and authority to acquire by purchase, grant, or 
by condemnation, such estate or interest in any such building or structure 
or other object, whether natural object or not, and/or in the lands upon 
which situated, as is necessary to vest full and absolute ownership and 
control in perpetuity of the space above such land to the extent neces- 
sary to correct or abate the height of any such non-conforming building or 
other structure or object to meet the requirements of this act as to height 
limitation, within the zones designated. 


History: En. Sec. 5, Ch. 12, L. 1939. 


1-706. Definition of terms—perimeter of airport. Certain words in this 
act are defined for the purposes of the act as follows, unless the contrary 
clearly appears from the context, viz: 


(a) Airport and landing field: These terms apply to any area ‘of 
land, water, or both, which is used or is made available for the landing and 
take-off of aircraft, owned, leased, controlled, operated or maintained by 
the United States, the state of Montana, any county thereof, or any muni- 
cipality, or any of the authorized agencies or branches thereof, within the 
state of Montana. 

(b) Height of buildings and structures: The height of a building or 
structure for the purposes of this act is the vertical distance measured from 
the ground or surface level of the airport or landing field, on the side 
adjacent to the said building or structure to the level of the highest point of 
the building or structure. 


(c) Buildings or structure: Any edifice, structure or construction of 
any kind, character or description, and any ah ives of natural growth, erected, 
oR teat crown, located or proposed to be erected, Wonstmitted, crown 
or located within the area described in section 1-702 hereof as sufety zones, 
including any edifice, structure, or construction or object within sald re- 
stricted zones, eae constructed, placed or located on or over land and/or 
water. 


(d) ‘The established perimeter of an airport or landing field, for the 
purposes of computing all distances and elevations as contemplated by this 
act, shall be the metes and bounds and elevations along the respective sides 
thereof as determined by the United States government, the state of 
Montana, the several counties, the several municipalities, or other public 
authority owning, leasing, controlling, operating or maintaining such air- 
port or landing field, the determination and definition to be evidenced by 
plat showing the metes, bounds and elevations to be filed in and among the 
records of said public authority for official purposes, and subject to inspec- 
tion and examination at all reasonable times by any interested persons. 


‘History: En. Sec. 6, Ch. 12, L. 1939. 6 Am. Jur. 4, Aviation, § 2. 
371 


1-707 AERONAUTICS 


1-707. Emergency landing strips excepted. This act shall not apply to 
any landing fields or strips now established or hereafter established by the 
civil aeronautics authority of the United States government, known as 
“Kmergeney Landing Strips”, which do not provide at least 1800 feet of 
landing area in all directions and which do not provide facilities for the 
housing, supply and servicing of aircraft. 

History: En. Sec. 7, Ch. 12, L. 1939. 


1-708. Restriction as to lights. No searchlight, beacon light, or other 
glaring light shall be used, maintained, or operated within said Montana air- 
port zoning areas, so that the same shall reflect, glare, or shine upon or in 
the direction of the airports. 

History: En. Sec. 8, Ch. 12, L. 1939. 


1-709. Penalty for violation of act. Any person or firm or corporation 
violating any of the provisions of this law shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punishable by a fine of not more than 
$500.00 or by imprisonment for a period of not more than six (6) months, or 
by both such fine and imprisonment. Each such person, firm or corpora- 
tion shall be deemed guilty of a separate offense for every day during 
any portion of which any violation of this law is committed, continued 
or permitted by such person, firm cr corporation, and shall be punish- 
able as provided by such law. 

History: En. Sec. 12, Ch. 12, L. 1939. 


1-710. Definitions. As used in this act, unless the context otherwise 
requires: 

(1) “Airport” means any area, of land or water, except a restricted 
landing area, which is designed for the landing and take-off of aircraft, 
whether or not facilities are provided for the shelter, servicing, or repair 
of aircraft, or for receiving or discharging passengers or cargo, and all 
appurtenant areas used or suitable for airport buildings or other airport 
facilities, and all appurtenant rights of way, whether heretofore or here- 
after established. 


(2) “Airport hazard” means any structure, object of natural growth, 
or use of land, which obstructs the air space required for the flight of 
aircraft in landing or taking off at any airport or restricted landing area 
or is otherwise hazardous to such landing or taking off. 


(3) “Airport hazard area” means any area of land or water upon 
which an airport hazard might be established if not prevented as provided 
in this act. 

(4) “Political subdivision” means any municipality, city, town, village, 
or county of this state and any other political subdivision, public corpora- 
tion, authority, or district in this state which is or may be authorized by law 
to acquire, establish, construct, maintain, improve, and operate airports and 
other air navigation facilities. 


(5) “Person” means any individual, firm, co-partnership, corporation, 
company, association, joint stock association, or body politic, and includes 
any trustee, receiver, assignee, or other similar representative thereof. 


(6) “Structure” means any object constructed or installed by man, 
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including, but without limitation, buildings, towers, smoke-stacks, and over- 
head transmission lines. 
(7) “Tree” means any object of natural growth. 
History: En. Sec. 1, Ch. 287, L. 1947. 


1-711. Airport hazards contrary to public interest. It is hereby found 
that an airport hazard endangers the lives and property of users of the 
airport and of occupants of land in its vicinity, and also, if of the obstruc- 
tion type, in effect reduces the size of the area available for the landing, 
taking-off and maneuvering of aircraft thus tending to destroy or impair 
the utility of the airport and the public investment therein. Accordingly, 
it is hereby declared: (a) that the creation or establishment of an air- 
port hazard is a public nuisance and an injury to the community 
served by the airport in question; (b) that it is therefore necessary in the 
interest of the public health, public safety, and general welfare that the 
creation or establishment of airport hazards be prevented; and (c) that 
this should be accomplished, to the extent legally possible, by exercise of 
the.police power, without compensation. It is further declared that both 
the prevention of the creation or establishment of airport hazards and the 
elimination, removal, alteration, mitigation, or marking and lighting of 
existing airport hazards are public purposes for which political subdivi- 
sions may raise and expend public funds and acquire land or property 
interests therein. 

History: En. Sec. 2, Ch. 287, L. 1947. 


1-712. Power to adopt airport zoning regulations. (1) In order to pre- 
vent the creation or establishment of airport hazards, every political sub- 
division having an airport hazard area within its territorial limits may 
adopt, administer, and enforce, under the police power and in the manner 
and upon the conditions hereinafter prescribed, airport zoning regulations 
for such airport hazard area, which regulations may divide such area into 
zones, and, within such zones, specify the land uses permitted and regulate 
and restrict the height to which structures and trees may be erected or 
allowed to grow. 

(2) Where an airport is owned or controlled by a political subdivision 
and any airport hazard area appertaining to such airport is located outside 
the territorial limits of said political subdivision, within or without the 
state the political subdivision owning or controlling the airport and the 
political subdivision within which the airport hazard area is located may, by 
ordinance or resolution duly adopted, create a joint airport zoning board, 
which board shall have the same power to adopt, administer and enforce 
airport zoning regulations applicable to the airport hazard area in question 
as that vested by subsection (1) in the political subdivision within which 
such area is located. Each such joint board shall have as members two (2) 
representatives appointed by each political subdivision participating in its 
creation and in addition a chairman elected by a majorty of the members 
so appointed. 

(3) If in the judgment of a political subdivision owning or controlling 
an airport, the political subdivision within which is located an airport hazard 
area appertaining to that airport, has failed to adopt or enforce reasonably 
adequate airport zoning regulations for such area under subsection (1) and 
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if that political subdivision has refused to join in creating a joint airport 
zoning board as authorized in subsection (2), the political subdivision own- 
ing or controlling the airport may itself adopt, administer, and enforce 
airport zoning regulations for the airport hazard area in question. In the 
event of conflict between such regulations and any airport zoning regula- 
tions adopted by the political subdivision within which the airport hazard 
area is located, the regulations of the political subdivision owning or con- 
_ trolling the airport shall govern and prevail. 

History: En. Sec. 3, Ch. 287, L. 1947. 


1-713. Relation to comprehensive zoning regulations. (1) Incorpora- 
tion.’ In the event that a political subdivision had adopted; or hereafter 
adopts, a comprehensive zoning ordinance regulating, among other things, 
the height of buildings, any airport zoning regulations applicable to the 
same area or portion thereof, may be incorporated in and made a part of 
‘such comprehensive zoning regulations, and be administered and enforced 
in connection therewith. 

(2) Conflict. In the event of conflict between any airport zoning regu- 
lations adopted under this act and any other regulations applicable to the 
same area, whether the conflict be with respect to the height of structures or 
trees, the use of land, or any other matter, and whether such other regula- 
tions were adopted by the airport zoning regulations or by some other 
political subdivision, the more stringent limitation or requirement shall 
govern and prevail. 

History: En. Sec. 4, Ch. 287, L. 1947. 


1-714, Procedure for adoption of zoning regulations. (1) Notice and 
hearing. In adopting, amending, and repealing airport zoning regulations 
under this act, the political subdivision or joint airport zoning board shall 
follow the procedure prescribed by the laws of this state for the adoption, 
amendment, the repeal of comprehensive zoning regulations, as provided 
In seetions 11-2701 to 11-2709. 


(2) Airport zoning commission. Deion to the initial zoning of any 
airport hazard area under: this act, the political subdivision or joint air- 
_.port zoning board which is to adopt the regulations shall appoint a com- 
mission, to be known as the airport zoning commission, to recommend the 
boundaries of the various zones to be established and the regulations to be 
adopted therefor. Such commission shall make a preliminary report and 
hold public hearings thereon before submitting its final report, and the 
legislative body of the political subdivision or the joint airport zoning 
board shall not hold, its public hearings or take other action until it has 
received the final report. of such commission. Where a city planning com- 
mission or comprehensive zoning commission already exists, it may be ap- 
pointed as the airport zoning commission. 3 

History: En. Sec. 5, Ch. 287, L. 1947. 


_ 1-715. Airport zoning requirements. (1) Reasonableness. All airport 
zoning regulations adopted under this act shall be reasonable and none 
shall impose any requirement or restriction which is not reasonably neces- 
sary to effectuate the purposes of this act. In determining what regula- 
tions it may adopt, each political subdivision and joint airport zoning board 
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‘shall consider, among other things, the character of the flying operations 
expected to be conducted at the airport, the nature of the terrain within 
the airport hazard area, the character of the neighborhood, and the uses 
to which the property to be zoned is put and adaptable. 

(2) Nonconforming uses. No airport zoning regulations adopted under 
-this act shall require the removal, lowering, or other change or alteration 
of any structure or tree not conforming to the regulations when adopted 
or amended, or otherwise interfere with the continuance of any noncon- 
forming use, except as provided in section 1-716(3). 

History: En. Sec. 6, Ch. 287, L. 1947. 


1-716. Permits and variances. (1) Permits. When advisable to facili- 
tate the enforcement of this act, a system may be established for granting 
‘permits to establish or construct new structures and other uses. In any 
event, before any nonconforming structure may be replaced with a taller 
one or any nonconforming tree allowed to grow higher or be replanted, 
a permit must: be secured from. the administrative agency authorized to ad- 
minister and enforce the regulations, authorizing such replacement or 
change. No such permit shall be granted that would allow the structure 
~ to become a greater hazard to air navigation than it was when the applicable 
regulation was adopted; and whenever the administrative agency deter- 
mines that nonconforming structure or tree has been abandoned or more 
than eighty (80%) per cent torn down, destroyed, deteriorated, or decayed, 
no permit shall be granted that would allow said structure or trees to 
exceed the applicable height limit or otherwise deviate from the zoning 
regulations. Except as indicated, all applications for permits for replace- 
ment, change or repair of nonconforming uses shall be granted. 

(2) Variances. Any person desiring to erect any structure, or increase 
thé height of any structure, or permit the growth of any tree, or otherwise 
use his property in violation of airport zoning regulations adopted under 
this act, may apply to the board of adjustment for a variance from the 
zoning regulations in question. Such variances shall be allowed where a 
literal application or enforcement of the regulations would result in practi- 
cal difficulty or unnecessary hardship and the relief granted would not be 
contrary to the public interest but do substantial justice and be in accord- 
ance with the spirit of the regulations and this act; provided, that any 
variance may be allowed subject to any reasonable conditions that the 
board of adjustment may deem necessary to effectuate the purposes of this 
act. 

(8) Hazard marking and lighting. In granting any permit or variance 
under this section, the administrative agency or board of adjustment may, 
if it deems such action advisable to effectuate the purposes of this act and 
reasonable in the circumstances, so condition such permit or variance as to 
require the owner of the structure or tree in question to permit the political 
subdivision, at its own expense, to install, operate, and maintain thereon such 
markers and lights as may be necessary to indicate to flyers the presence of 
an airport hazard. 

_ History: En. Sec. 7, Ch. 287, L. 1947. 


1-717. Administration of airport zoning regulations. All airport zoning 
_ regulations adopted under this act shall provide for the administration and 
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enforcement of such regulations by an administrative agency which may be 
an agency created by such regulations or any official, board, or other exist- 
ing agency of the political subdivision adopting the regulations or of one 
of the political subdivisions which participated in the creation of the joint 
airport zoning board adopting the regulations, if satisfactory to that political 
subdivision, but in no ease shall such administrative agency be or include 
any member of the board of adjustment. The duties of any administrative 
agency designated pursuant to this act shall include that of hearing and de- 
ciding all permits under section 1-716(1), but such agency shall not have or 
exercise any of the powers herein delegated to the board of adjustment. 
History: En. Sec. 8, Ch. 287, L. 1947. 


1-718. Board of adjustment — appeals — judicial review. All airport 
zoning regulations adopted under this act shall provide for a board of ad- 
justment to be appointed in the manner and have and exercise all the powers 
provided in section 11-2707, and each and all of the provisions of said sec- 
tion relating to appeals and judicial review shall be applicable to this act. 

History: En. Sec. 9, Ch. 287, L. 1947. : 


1-719. Constitutional limitation. In any case in which airport zoning 
regulations adopted under this act, although generally reasonable, are held 
by a court to interfere with the use or enjoyment of a particular structure 
or parcel of land to such an extent, or to be so onerous in their application 
to such a structure or parcel of land, as to constitute a taking or deprivation 
of that property in violation of the constitution of this state or the constitu- 
tion of the United States, such holding shall not affect the application of 
such regulations to other structures and parcels of land. 

History: En. Sec. 10, Ch. 287,.L. 1947. 


1-720. Enforcement and remedies. Each violation of this act or of any 
regulations, orders, or rulings promulgated or made pursuant to this act, 
shall constitute a misdemeanor and shall be punishable by a fine of not more 
than five hundred ($500.00) dollars or imprisonment for not more than 
six (6) months, or by both such fine and imprisonment, and each day a 
violation continues to exist shall constitute a separate offense. In addition, 
the political subdivision or agency adopting zoning regulations under this 
act may institute in any court of competent jurisdiction, an action to pre- 
vent, restrain, correct or abate any violation of this act, or of airport zoning 
regulations adopted under this act, or of any order or ruling made in con- 
nection with their administration or enforcement, and the court shall ad- 
judge to the plaintiff such relief, by way of injunction (which may be man- 
datory) or otherwise, as may be proper under all the facts and cireum- 
stances of the case, in order fully to effectuate the purposes of this act and 
of the regulations adopted and orders and rulings made pursuant thereto. 

History: En. Sec. 11, Ch. 287, L. 1947. 


1-721. Acquisition of air rights. In any case in which: (1) it is desired 
to remove, lower, or otherwise terminate a nonconforming structure or use; 
or (2) the approach protection necessary cannot, because of constitutional 
limitations, be provided by airport zoning regulations under this act; or (3) 
it appears advisable that the necessary approach protection be provided by 
acquisition of property rights rather than by airport zoning regulations, the 
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political subdivision within which the property or nonconforming use is 
located or the political subdivision owning the airport or served by it may 
acquire, by purchase, grant, or condemnation in the manner provided by 
the law under which political subdivisions are authorized to acquire real 
property for public purposes, such air right, aviation easement, or other 
estate or interest in the property or nonconforming structure or use in 
question as may be necessary to effectuate the purposes of this act. 
History: En. Sec. 12, Ch. 287, L. 1947. 


1-722. Severability. If any provision of this act or the application there- 
of to any person or circumstances is held invalid, such invalidity shall not 
affect the provisions or applications of the act which can be given effect 
without the invalid provision or application, and to this end the provisions 
of this act are declared to be severable. 

History: En. Sec. 13, Ch. 287, L. 1947. 


1-723. Short title. This act shall be known and may be cited as the 
“Airport Zoning Act.” 
History: En. Sec. 14, Ch. 287, L. 1947. 


CHAPTER 8 


ESTABLISHMENT OF AIRPORTS BY COUNTIES AND CITIES— 
MUNICIPAL AIRPORTS ACT 


Section 1-801. Counties, cities and towns may acquire land for, and establish airports 
and landing fields. 
1-802. Land when deemed acquired for public use—exercise power of eminent 
domain. 
1-808. Creation of board to govern airport—fees—fund for maintenance—rules 
and regulations. 
1-804. Tax levy for establishment and operation of airports. 
1-805. Validation of previous contracts and tax levies. 
1-806. Construction of act. 
1-807. Highway commission may assist municipalities in constructing roads to 
airports. 
1-808. Definitions. 
1-809. General powers of municipalities in the establishment, acquisition, opera- 
tion and maintenance of airports and air navigation facilities. 
1-810. Eminent domain. 
1-811. Disposal of airport property. 
‘ 1-812. Operation and use privileges. 
1-813. Liens. 
1-814. Delegation of authority to airport officer or board.: 
1-815. Regulations and jurisdiction. 
1-816. Appropriations and taxation. 
1-817. Application of airport revenues and sale proceeds. 
1-818. Federal and state aid. 
1-819. Mutual aid. 
1-820. Contracts. 
1-821. Joint operations. 
1-822. Public purpose, county and municipal purpose. 
1-823. Airport property and income exempt from taxation. 
1-824. Supplementary authority. 
1-825. Saving clause—airport zoning. 
1-826. Interpretation and construction. 
1-827. Severability. 
1-828. Short title. 


1-801. (5668.35) Counties, cities and towns may acquire land for, and 
establish airports and landing fields. Counties, cities and towns in this 
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state, may either individually or by the joint action of a county and one (1) 
or more of the cities and towns within its border acquire by gift, deed, pur- 
chase or condemnation, land for airport or landing field purposes and there- 
on establish, construct, own, control, lease, equip, improve, operate, and 
regulate airports or landing fields for the use of airplanes and other air- 
craft, and may use for such purpose or purposes any property suitable there- 
for that now or may at any time hereafter be acquired, owned or controlled 


‘by such county, city or town. 
History: En. Sec. 1, Ch. 108, L. 1929; 
amd. Sec. 1, Ch. 54, L. 1941. 


Cross-Reference 


Power of city to acquire landing field, 
sec. 11-986. 


Counties€>107; Municipal Corporations 
C718. 

20 C.J.S. Counties § 169; 44 C.J. Muni- 
cipal Corporations § 4012. 

6 Am. Jur. 12, Aviation, §§ 17 et seq. 

Power of municipality to use public 


sition or maintenance of airport. 62 ALR 
777. 

Right to use park property for airport. 
63 ALR 491. © 

Aeroplanes and aeronautics generally. 
69 ALR 316, 83 ALR 333, and 99 ALR 173. 

Power of municipality to acquire air- 
port. 69 ALR 325. 

Power to establish or maintain public 
airport, or to create separate public air- 
port authority. 161 ALR 733. 

Zoning regulations as affecting airports 
and airport sites. 161 ALR 1232. 


funds or exercise taxing power for acqui- 


1-802. (5668.36) Land when deemed acquired for public use—exercise 
power of eminent domain. Any lands acquired, owned, controlled or oc- 
cupied by any county, city or town, or by a county and city or cities, or 
town or towns, pursuant to joint action as herein provided for the purposes 
enumerated in Section 1-801, shall and are hereby declared to be acquired, 
owned, controlled and occupied for a public use, and as a matter of public 
necessity, and such counties, cities and towns, whether acting individually 
or jointly shall have the right to acquire property for such purposes under 
the power of eminent domain as and for a public use or necessity. 


History: En. Sec. 2, Ch. 108, L. 1929; 20 C.J.S. Counties § 165; 43 C.J. Muni- 
amd. Sec. 2, Ch. 54, L. 1941. . cipal Corporations § 2081 et seq. 


Counties€-103; Municipal Corporations 
C223. 


1-803. (5668.37) Creation of board to govern airport—fees—fund for 
maintenance — rules and regulations. The county, city or town, or the 
county and any city or cities, town or towns acting jointly as herein author- 
ized, having established an airport or landing field and acquired property for 
such purpose, may construct, improve, equip, maintain, and operate the 
same, and for that purpose may create a board or body from the inhabitants 
of such county, city or town, or such joint subdivisions of the state for the 
purpose of conferring upon them and may confer upon them the jurisdiction 
for the improvement, equipment, maintenance and operation of such airport 
or landing field. The board of county commissioners, the city or town 
council, as the case may be, or the board of county commissioners and the 
eouncil or councils under a joint venture may adopt rules and establish fees 
or charges for the use of such airport or landing field, or may authorize 
such board or body to do so, subject, however, to the approval of the ap- 
pointing power before the same shall take effect. All expenses of such con- 
struction, improvement, equipment, maintenance and operation shall be a 
charge against such county, city or town, or, when a county and city or 
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cities, town or towns, acts jointly under the authority herein given, such 
charges shall be against the joint subdivisions of the state, and shall be ap- 
portioned according to benefits to accrue, the proportion to be paid by each 
to be fixed in advance by joint resolution of the two (2) governing bodies. 

For the purpose of meeting the charges hereinbefore mentioned when 
the airport or landing field is such joint venture, a joint fund shall be 
created and maintained into which each of the political subdivisions in- 
terested shall deposit its proportionate share in accordance with the pre- 
determination of the board of county commissioners and council, or councils, 
affected.. 

All disbursements from such fund shall be made by order of such joint 
board or body, if one be created as hereinabove authorized, otherwise under 
such rules and regulations as the joint control by the commissioners and 
council or councils may adopt. 


History: En. Sec. 3, Ch. 108, L. 1929; 20 C.J.S. Counties § 169; 44 C.J. Muni- 
amd. Sec. 3, Ch. 54, L. 1941. cipal Corporations § 4012. 
Power to establish or maintain public 
Counties¢-107; Municipal Corporations airport, or to create separate public air- 
€~718. port authority. 161 ALR 733. 


1-804, (5668.38) Tax levy for establishment and operation of airports. 
For the purpose of establishing, constructing, equipping, maintaining and 
operating airports and landing fields under the provisions of this act the 
county commissioners of the city or town council may each year assess and 
levy in addition to the annual levy for general administrative purposes, a 
tax of not to exceed two (2) mills on the dollar of taxable value of the 
property of said county, city or town. In the event of a jointly established 
airport or landing field, the county commissioners and the council or coun- 
cils involved shall determine in advance the levy necessary for such purposes 
and the proportion each political subdivision joining in the venture shall 
pay, based: upon the benefits it is determined each shall derive from the 
project. Provided that if it be found that the levy hereby authorized will be 
insufficient for the purposes herein enumerated, the commissioners and coun- 
cils acting are hereby authorized and empowered to contract an indebtedness 
on behalf of such county, city or town, as the case may be, upon the credit 
thereof. by borrowing money or issuing bonds for such purposes, provided 
that no money may be borrowed and no bonds may be issued for such pur- 
pose until the proposition has been submitted to the taxpayers affected 
thereby, and a majority vote be cast therefor. 


History: En. Sec. 4, Ch. 108, L. 1929; §Counties€151, 192; Municipal Corpor- 
amd. Sec. 4. Ch. 54, L. 1941; amd. Sec. 1, ations€—867 (1), 962. 


Ch. 54, L. 1945. 20 C.J.S. Counties §§ 226, 281; 44 C.J. 
Municipal Corporations §§ 4069 et seq., 
4307. 


1-805. (5668.39) Validation of previous contracts and tax levies. All 
levies and expenditures heretofore made and engagements entered into by 
counties, cities, or towns for the purposes now contemplated by this act, and 
all elections held in counties, cities or towns for the purpose of creating in- 
debtedness for such purposes, wherein a majority of the vote cast was in 
favor of such indebtedness, whether such counties, cities and towns were 
acting individually or jointly, under the authority of this act, are hereby 
validated and declared legally created, entered into and made, and all 
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evidence of such indebtedness are declared to be legal obligations of the 
county, city or town wherein such a majority vote has been cast in favor of 
such indebtedness.. 


History: En. Sec. 5, Ch. 108, L. 1929; Counties€-151; Municipal Corporations 
amd. Sec. 5, Ch. 54, L. 1941. €=867 (1). 
20 C.J.S. Counties § 226; 44 C.J. Muni- 
cipal Corporations § 4069 et seq. 


1-806. (5668.40) Construction of act. Nothing in this act shall be con- 
-strued as repealing section 11-986. 


History: En. Sec. 6, Ch. 108, L. 1929. 43 C.J. Municipal Corporations § 2081 
et seq. 


Municipal Corporations€222. 


1-807. Highway commission may assist municipalities in constructing 
roads to airports. The Montana state highway commission is hereby author- 
ized and upon written application of the governing body of any municipal 
corporation in Montana, to assist such corporations in the location, estab- 
lishment, construction, reconstruction, maintenance and improvement of 
highways and roads to and from municipal airports and field development 
thereof; and the commission shall lend its equipment, machinery, technical 
services and supervision to the same, under agreements made with each 
municipal corporation. 


History: En. Sec. 1, Ch. 120, L. 1939. NOTE.—See. 2 of this act, an emer- 
gency declaration, is omitted from this 
code. 


1-808. Definitions. As used in this act, unless the text otherwise re- 
quires: 

(a) “Airport” means any area, of land or water, except a restricted 
landing area, which is designed for the landing and take-off of aircraft, 
whether or not facilities are provided for the shelter, servicing, or repair 
of aircraft, or for receiving or discharging passengers or cargo, and all ap- 
purtenant areas used or suitable for airport buildings or other airport fa- 
cilities, and all appurtenant rights of way, whether heretofore or hereafter 
established. 


(b) “Air navigation facility” means any facility other than one owned 
or controlled by the federal government, used in, available for use in, or de- 
signed for use in, aid of air navigation, including airports, restricted landing 
areas, and any structures, mechanisms, lights, beacons, marks, communi- 
cating systems, or other instrumentalities or devices used or useful as an aid, 
or constituting an advantage or convenience, to the safe taking-off, naviga- 
tion, and landing of aircraft, or the safe and efficient operation or mainten- 
ance of an airport or restricted area, and any combination of any or all of 
such facilities. : . 


(c) “Airport hazard” means any structure, object of natural growth, or 
use of land, which obstructs the air space required for the flight of aircraft 
in landing or taking-off at any airport or restricted landing area or is 
otherwise hazardous to such landing or taking-off. 

(d) “Municipality” means any county, city, village or town of this 
state and any other political subdivision, public corporation, authority, or 
district in this state which is or may be authorized by law to acquire, estab- 
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lish, construct, maintain, improve, and operate airports and other air naviga- 
tion facilities. 

(e) “Person” means any individual, firm, partnership, corporation, com- 
pany, association, joint stock association, or body politic; and includes any 
trustee, receiver, assignee or other similar representative thereof. 

History: En. Sec. 1, Ch. 288, L. 1947. 


1-809. General powers of municipalities in the establishment, acquisition, 
operation and maintenance of airports and air navigation facilities. (a) 
Establishment, operation, land acquisition. Every municipality is authorized, 
out of any appropriations or other moneys made available for such purposes, 
to plan, establish, develop, construct, enlarge, improve, maintain, equip, 
operate, regulate, protect and police airports and air navigation facilities, 
either within or without the territorial limits of such municipality and with- 
in or without the territorial boundaries of this state, including the construc- 
tion, installation, equipment, maintenance and operation at such airports of 
buildings and other facilities for the servicing of aircraft or for the comfort 
and accommodation of air travelers, and the purchase and sale of supplies, 
goods and commodities as an incident to the operation of its airport prop- 
erties. For such purposes the municipality may use any available property 
that it may now or hereafter own or control and may, by purchase, gift, 
devise, lease, eminent domain proceedings or otherwise, acquire property, 
real or personal, or any interest therein including easements in airport haz- 
ards or land outside the boundaries of an airport or airport site, as are neces- 
sary to permit safe and efficient operation of the airport or to permit the 
removal, elimination, obstruction-marking or obstruction-lighting of airport 
hazards or to prevent the establishment of airport hazards. 

(b) Acquisition of existing airports. The municipality may, by pur- 
chase, gift, devise, lease, eminent domain proceedings or otherwise, acquire 
existing airports and air navigation facilities, provided however it shall 
not acquire or take over any airport or air navigation facility owned or 
controlled by another municipality or public agency of this or any other 
state without the consent of such municipality or public agency. 

(c) Establishment of airports on public waters and reclaimed lands. 
For the purposes of this act, a municipality may establish or acquire and 
maintain, within or bordering upon the territorial limits of the municipality, 
airports in, over and upon, any public waters of this state, any submerged 
lands under such public waters, and any artificial or reclaimed lands which 
before the artificial making or reclamation thereof constituted a portion of 
the submerged lands under such public waters; and may construct and 
maintain terminal buildings, landing floats, causeways, roadways and bridges 
for approaches to or connecting with any such airport, and landing floats 
and breakwaters for the protection thereof. 

(d) Limitation on design and operation of air navigation facilities. All 
air navigation facilities established or operated by muncipalities shall be 
supplementary to and coordinated in design and operation with those estab- 
lished and operated by the federal and state governments. 

History: En. Sec. 2, Ch. 288, L. 1947. 


1-810. Eminent domain. In the acquisition of property by eminent 
domain proceedings authorized by this act, the municipality shall proceed 
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in. the manner provided by the laws governing eminent domain of the state — 

of Montana. The municipality shall not be precluded from abandoning such | 

proceedings in any case where possession of the property has not been taken. 
History: En. Sec. 3, Ch. 288, L. 1947. 


1-811. Disposal of airport property. Except as may be limited by the 
terms and conditions of any grant, loan, or agreement pursuant to section 
1-818, every municipality may by sale, lease or otherwise, dispose of any 
airport, air navigation facility or other property, or portion thereof or in-. 
terest therein, acquired pursuant to this act. Such disposal by sale, lease, or 
otherwise, shall be in accordance with the laws of this state, or provisions of 
the charter of the municipality, governing the disposition of other property 
of the municipality or agency of the state or federal government for aero- 
nautical purposes incident thereto, the sale, lease, or other disposal may be 
effected in such manner and upon such terms as the governing body of the 
municipality may deem in the best interest of the municipality. | 

History: En. Sec. 4, Ch. 288, L. 1947. 


1-812. Operation and use privileges. (a) Under municipal operation. 
In operating an airport or air navigation facility owned, leased or controlled 
by a municipality, such municipality may, except. as may be. limited by the. 
terms and conditions of any grant, loan, or agreement pursuant to section 
1-818, enter into contracts, leases and other arrangements for a term not 
exneeding twenty years with any persons (1) granting the privilege of using | 
or improving such airport or air navigation facility or any portion or <a- 
cility thereof, or space therein for commercial purposes; (2) conferring the. 
privilege of supplying goods, commodities, things, services or. facilities at 
such airport or air navigation facility; or (3) making available. services to 
be furnished by the municipality or its agents at such airport or air naviga-. 
tion facility. 

In each case the municipality may establish the terms and conditions and - 
fix the charges, rentals or fees for the-privileges or services, which shall be 
reasonable and uniform for. the same class of privilege or service and shall 
be established with due regard to the property and improvements used and 
the expenses of operation to the municipality. 


(b) Under other operation. Except as may be limited by the terms: 
and conditions of any grant, loan, or agreement pursuant to section 1-818, 
a municipality may by contract, idase or other arrangement, upon a donsidért 
ation fixed by it, grant to any qualified person for a term not to exceed 
twenty (20) years the privilege of operating, as agent of the municipality 
or otherwise, any airport owned or controlled by the municipality ; provided 
that. no such person shall be granted any authority to operate such an air-. 
port other than as a public airport or to enter into any contracts, leases, or 
other arrangements in connection with the operation of the airport which 
the municipality might not have undertaken under subsection (a) of this © 
section. 

History: En. Sec. 5, Ch. 288, L. 1947. 


1-813. Liens. To enforce the payment of any charges for repairs or 
improvements to or storage or care of, any personal property made or fur- 
nished by the municipality or its agents in connection with the operation of | 
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an airport or air navigation facility owned or operated: by the municipality, 

the. municipality shall have liens on.such Property which shall: be eatotiege 

able by the municipality as provided by law. ) 
History: En. Sec. 6, Ch. 288,.L. 1947. 


1-814. Delegation of authority to: airport officer or board: ge authority « 
vested by this act in a municipality or in the governing body thereof, for 
the planning, establishment; development, construction, enlargement, im-- 
provement, maintenance, equipment, operation, regulation, protection and 
policing of airports or other air navigation facilities established, owned or 
controlled, or to be established, owned or controlled by the municipality may 
be vested by resolution of the governing body of the municipality in an — 
officer or board or other municipal agency whose powers and duties shall be 
prescribed in the resolution; provided, however, that the expense of such | 
planning, establishment, development, construction, enlargement, improve- 
ment, maintenance, equipment, operation, regulation, protection and policing 
shall be a responsibility of the municipality. 

History: En. Sec. 7, Ch. 288, L. 1947. 


1-815. Regulations and jurisdiction. (a) Scope. A municipality, which 
has established or acquired or which may hereafter establish or acquire an 
airport or air navigation facility, is authorized to adopt, amend and repeal 
such reasonable ordinances, resolutions, rules, regulations and orders as 
it shall deem necessary for the management, government and use of such. 
airport or air navigation facility under its control, whether situated within 
or without the territorial limits of the municipality, For the. enforcement 
thereof, the municipality may, by ordinance or resolution, as may by law be 
appropriate, appoint airport guards or police, with full police powers, and 
fix penalties, within the limits prescribed by law, for the violation of the 
aforesaid ordinances, resolutions, rules, regulations and orders. Said penal-. 
ties shall be enforced in the same manner in which penalties prescribed by 
other ordinances, or resolutions of the municipality are enforced. To the 
extent that an airport or other air navigation facility controlled and oper- 
ated by a municipality is located outside the territorial limits of the mu- 
nicipality, it shall, subject to federal and state laws, rules and regulations, 
be under the jurisdiction and control of the municipality controlling or 
operating it, and no other municipality shall have any authority to charge 
or exact a ffeddse fee or occupation tax for operations thereon. 

(b) Conformity to federal and state law. All ordinances, resolutions, 
rules, regulations or orders which are issued by the municipality shall be 
kept in substantial conformity with the laws of this state or any regula- 
tions promulgated or standards established pursuant thereto, and, as nearly 
as may be, with the federal laws governing aeronautics and ties any regu- 
lations and standards duly issued thereunder. | 

History: En. Sec. 8, Ch. 288, L. 1947. i 


1-816. Appropriations and taxation. The governing body of any mu- 
nicipality having power to appropriate and raise money, is hereby author- 
ized to appropriate, and to raise by taxation or otherwise, sufficient moneys 
to carry out the provisions and purposes of this act, within the limitations 
prescribed by law. | | 

History: En. Sec. 9, Ch. 288, L. 1947. — 
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1-817. Application of airport revenues and sale proceeds. The revenues 
obtained by a municipality from the ownership, control or operation of any 
airport or air navigation facility, including proceeds from the sale of any 
airport or portion thereof or air navigation facility property, shall be de- 
posited in a special fund to be designated the “...........-..eeeseecceeeeeeeeeeeee Airport 
Fund”, which revenues shall be appropriated solely to, and used by the 
municipality for, the purposes authorized by this act. 

History: En. Sec. 10, Ch. 288, L. 1947. 


1-818. Federal and state aid. (a) Acceptance authorized, conditions. 
Every municipality is authorized to accept, receive, receipt for, disburse 
and expend federal and state moneys and other moneys, public or private, 
made available by grant or loan or both to accomplish, in whole or in part, 
any of the purposes of this act. All federal moneys accepted under this 
section shall be accepted and expended by the municipality upon such terms 
and conditions as are prescribed by the United States and as are consistent 
with state law; and all state moneys accepted under this section shall be 
accepted and expended by the municipality upon such terms and conditions 
as are prescribed by the state. Unless otherwise prescribed by the agency 
from which such moneys were received, the chief financial officer of the 
municipality shall, on its behalf deposit all moneys received pursuant to 
this section and shall keep them, in separate funds designated accord- 
ing to the purposes for which the moneys were made available, in trust for 
such purposes. 


Provided, however, that no application shall be made by any municipal- 
ity for federal aid, as herein provided, until and unless the “project appli- 
cation’’, as defined in the federal airport act of 1946 and regulations of the 
administrator of civil aeronautics, shall have first been approved by the 
state aeronautical commission. 


(b) Aeronautics commission as agent. A municipality is authorized, 
with the approval and consent of the Montana aeronautics commission, to 
designate the said aeronautics commission as its agent to accept, receive, 
receipt for and disburse federal and state moneys, and other moneys, public 
or private, made available by grant or loan or both to accomplish, in whole 
or in part, any of the purposes of this act; and to designate the said com- 
mission, first having its consent, as its agent in contracting for and super- 
vising the planning, acquisition, development, construction, improvement or 
equipment of any airport or other air navigation facility. All contracts 
made, let or awarded by the state aeronautics commission acting as agent of 
a municipality under authority of this section, shall be made, let or awarded 
pursuant to the laws governing the making of contracts by or on behalf of 
the state. Such municipality may enter into an agreement with the said aero- 
nautics commission, providing for payment to said aeronautics commission 
for services rendered as such agent, and prescribing the terms and con- 
ditions of the agency in accordance with such terms and conditions as are 
prescribed by the United States, if federal money is involved, and in ac- 
cordance with the applicable laws of this state. All federal moneys ac- 
cepted under this section by the state aeronautics commission shall be ac- 
cepted and transferred or expended by said commission upon such terms 
and conditions as are prescribed by United States. All moneys received 
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by the state aeronautics commission pursuant to this subsection shall be 
deposited in the state treasury, and unless otherwise prescribed by the 
agency from which such moneys were received, shall be kept in separate 
funds designated according to the purposes for which the moneys were 
made available, and held by the state in trust for such purposes. 

History: En. Sec. 11, Ch. 288, L. 1947. 


1-819. Mutual aid. If any municipality determines that the public 
interest and the interests of the municipality will be served by assisting 
any other municipality or municipalities in exercising the powers and au- 
thority granted by this act, such municipality may furnish assistance by 
gift of real or personal property, or lease or loan thereof with or without 
charge or interest. In appropriating such property or money and providing 
for such assistance by taxation, the issuance of bonds, or other means, the 
municipality may exercise all of its powers as though used for its own direct 
purposes as provided in this act. 

History: En. Sec. 12, Ch. 288, L. 1947. 


1-820. Contracts. A municipality may enter into any contracts neces- 
sary to the execution of the powers granted it, and for the purposes pro- 
vided by this act. 

History: En. Sec. 13, Ch. 288, L. 1947. 


1-821. Joint operations. (a) Authorization. For the purposes of this 
section, unless otherwise qualified, the term “public agency” includes mu- 
nicipality, as defined in this act, any agency of the state government and of 
the United States, and any municipality, political subdivision and agency of 
another state; and the term “governing body” means the governing body 
of a county or municipality, and the head of the agency if the public 
agency is other than a county or municipality. All powers, privileges and 
authority granted to any municipality by this act may be exercised and 
enjoyed jointly with any public agency of this state, and jointly with any 
public agency of any other state or of the United States to the extent 
that the laws of such other state or of the United States permit such 
joint exercise or enjoyment. If not otherwise authorized by law, any 
agency of the state government when acting jointly with any municipality, 
may exercise and enjoy all of the powers, privileges and authority conferred 
by this act upon a municipality. 

(b) Agreement. Any two or more public agencies may enter into agree- 
ments with each other for joint action pursuant to the provisions of this 
section. Concurrent action by ordinance, resolution or otherwise of the 
governing bodies of the participating public agencies shall constitute joint 
action. Bach such agreement shall specify its duration, the proportionate 
interest which each public agency shall have in the property, facilities and 
privileges involved, the proportion to be borne by each public agency of 
preliminary costs and costs of acquisition, establishment, construction, en- 
largement, improvement, and equipment of the airport or air navigation 
facility, the proportion of the expenses of maintenance, operation, regulation 
and protection thereof to be borne by each, and such other terms as are re- 
quired by the provisions of this section. The agreement may also provide 
for: amendments thereof, and conditions and methods of termination of the 
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agreement; the disposal of all or any of the property, facilities and priv- 
ileges jointly owned, prior to or upon said property, facilities and privileges, 
or any part thereof, ceasing to bé used for the purposes provided in this 
act, or upon termination of the agreement; the distribution of the proceeds 
received upon any such disposal, and of any funds or other property jointly 
owned and undisposed of; the assumption or payment of any indebtedness 
arising from the joint venture which remains unpaid upon the disposal of all 
assets or upon a termination of the agreement; and such other provisions as 
may be necessary or convenient. 

(c) Joint board. Public agencies acting jointly pursuant to this section 
shall create a joint board which shall consist of members appointed by the 
governing body of each participating public agency. The number to be ap- 
pointed, their term and compensation, if any, shall be provided for in the 
joint agreement. Each such joint board shall organize, select officers for 
terms to be fixed by the agreement, and adopt and amend from time to 
time rules for its own procedure. The joint board shall have power to plan, 
acquire, establish, develop, construct, enlarge, improve, maintain, equip, 
operate, regulate, protect and police any airport or air navigation facility 
or airport hazard to be jointly acquired, controlled and operated, and such 
board may exercise on behalf of its constituent public agencies all the 
powers of each with respect to such airport, air navigation facility or air- 
port hazard, subject to the limitations of sub-section (d) of this section. 

(d) Limitations of joint board. 

(1) Expenditures. The total expenditures to be made by the joint 
board for any purpose in any calendar year shall be determined by a budget 
approved by the governing bodies of its constituent public agencies. 

(2) Acquisitions beyond sums allotted. No airport, air navigation facil- 
ity, airport hazard, or real or personal property, the cost of which is in ex- 
cess of sums therefor fixed by the joint agreement or allotted in the annual 
budget, may be acquired by the joint board without the approval of the 
governing bodies of its constituent public agencies. 

(3) Eminent domain. Eminent domain proceedings under this section 
may be instituted only by authority of the governing bodies of the con- 
stituent public agencies of the joint board. If so authorized, such proceed- 
ings shall be instituted in the names of the constituent public agencies joint- 
ly, and the property so acquired shall be held by said public agencies as 
tenants in common until conveyed by them to the joint board. 

(4) Disposal of real property. The joint board shall not dispose of any 
airport, air navigation facility or real property under its jurisdiction ex- 
cept with the consent of the governing bodies of its constituent public 
agencies, provided that the joint board may, without such consent, enter into 
the contract, lease or other arrangements contemplated by section 1-812. 

(5) Police regulations. Any resolutions, rules, regulations or orders of 
the joint board dealing with subjects authorized by section 1-815 shall be- 
come effective only upon approval of the governing bodies of the consti- 
tuent public agencies provided that upon such approval, the resolutions, 
rules, regulations or orders of the joint board shall have the same force and 
effect in the territories or jurisdictions involved as the ordinance, resolu- 
tions, rules, regulations or orders of each public agency would have in its 
own territory or jurisdiction. 
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-(e) Joint fund. For the purpose of providing a joint board with moneys 
for the necessary expenditures in carrying out the provisions of this section, 
a joint fund shall be created and maintained, into which shall be deposited 
the share of each of the constituent public agencies as provided by the 
joint agreement. Each of the constituent public agencies shall provide its 
share of the fund from sources available to each. Any federal, state or other 
contributions or loans, and the revenues obtained from the joint ownership, 
control and operation of any airport or air navigation facility under the 
jurisdiction of the joint board shall be paid into the joint fund. Disburse- 
ments from such fund shall be made by order of the board, subject to the 
limitations prescribed in sub-section (d) of this section. 


History: En. Sec. 14, Ch. 288, L. 1947. 


1-822. Public purpose, county and municipal purpose. The acquisition 
of any land or interest therein pursuant to this act, the planning, acquisition, 
establishment, development, construction, improvement, maintenance, equip- 
ment, operation, regulation, protection and policing of airports and air 
navigation facilities, including the acquisition or elimination of airport 
hazards, and the exercise of any other powers herein granted to municipal- 
ities and other public agencies, to be severally or jointly exercised, are here- 
by declared to be public and governmental functions, exercised for a public 
purpose, and matters of public necessity ; and in the case of any county, are 
declared to be county functions and purposes as well as public and govern- 
mental; and in the case of any municipality other than a county, are de- 
clared to be municipal functions and purposes as well as public and govern- 
mental. All land and other property and privileges acquired and used by or 
on behalf of any municipality or other public agency in the manner and for 
the purposes enumerated in this act, shall, and are hereby declared to be 
acquired and used for public and governmental purposes and as a matter 
of public necessity, and, in the case of a county or municipality, for county 
or municipal purposes, respectively. 


History: En. Sec. 15, Ch. 288, L. 1947. 


1-823. Airport property and income exempt from taxation. Any prop- 
erty in this state acquired by a municipality for airport purposes pursuant 
to the provisions of this act, and any income derived by such municipality 
from the ownership, operation or control thereof, shall be exempt from 
taxation to the same extent as other property used for public purposes. Any 
municipality is authorized to exempt from municipal taxation any property, 
acquired within its boundaries by a public agency of another state for air- 
port purposes, and any income derived from such property, to the extent 
that such other states authorize similar exemptions from taxation to mu- 
nicipalities of this state. 

History: En. Sec. 16, Ch. 288, L. 1947. 


1-824. Supplementary authority. In addition to the general and spe- 
cial powers conferred by this act, every municipality is authorized to exer- 
cise such powers as are necessarily incidental to the exercise of such general 
and special powers. 

History: En. Sec. 17, Ch. 288, L. 1947. 
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1-825. Saving clause—airport zoning. Nothing contained in this act 
shall be construed to limit any right, power or authority of a municipality 
to regulate airport hazards by zoning. 

History: En. Sec. 18, Ch. 288, L. 1947. 


1-826. Interpretation and construction. This act shall be so interpreted 
and construed as to make uniform so far as possible the laws and regulations 
of this state and other states and of the government of the United States 
having to do with the subject of municipal airports. 

History: En. Sec. 19, Ch. 288, L. 1947. 


1-827. Severability. If any provision of this act or the application 
thereof to any person or circumstance shall be held invalid, such invalidity 
shall not affect the provisions or application of this act which can be given 
effect without the invalid provision or application, and to this end the pro- 
visions of this act are declared to be severable. 

History: En. Sec. 20, Ch. 288, L. 1947. 


1-828. Short title. This act may be cited as the “Municipal Airports 
Act.” 
History: En. Sec. 22, Ch. 288, L. 1947. 
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TITLE 2 
AGENCY 


Chapter 1. 
2. 


Definition of agency—authority of agents, 2-101 to 2-133. 
Mutual obligations between principals, agents and third persons, 2-201 to 


2-214, 
3. Delegation and termination of agency, 2-301 to 2-305. 
4. Factors, 2-401 to 2-407. 
CHAPTER 1 
DEFINITION OF AGENCY—AUTHORITY OF AGENTS 
Section 2-101. Agency defined. 
2-102. Who may appoint, and who may be an agent. 
2-103. Agents, general or special. 
2-104. Agency, actual or ostensible. 
2-105. Actual agency. 
2-106. Ostensible agency. 
2-107. What authority may be conferred. 
2-108. Agent may perform acts required of principal by code. 
2-109. Agent to conform to his authority. 
2-110. Must keep his principal informed. 
2-111. Collecting agent. 
2-112. Responsibility of subagent. 
2-113. Agent cannot have authority to defraud principal. 
2-114. Creation of agency. 
2-115. Consideration unnecessary. 
2-116. Form of authority. 
2-117. Ratification of agent’s act. 
2-118. Ratification of part of a transaction. 
2-119. When ratification void. 
2-120. Ratification not to work injury to third persons. 
2-121. Rescission of ratification. 
2-122. Measure of agent’s authority. 
2-123. Actual authority defined. 
2-124. Ostensible authority defined. 
2-125. Agent’s authority as'to persons having notice of restrictions upon it. 
2-126. Agent’s necessary authority. 
2-127. Agent’s power to disobey instructions. 
4 2-128. Authority construed by its specific rather than by its general terms. 
2-129. Exceptions to general authority. 
2-130. What included in authority to sell personal property. 
2-131. What included in authority to sell real property. 
2-132. Authority of general agent to receive price of property. 
2-133. Authority of special agent to receive price. 
2-101. (7928) Agency defined. An agent is one who represents another, 


called the principal, in dealings with third persons. Such representation is 


called agency. 


History: En. Sec. 3070, Civ. C. 1895; 
re-en. Sec. 5413, Rev. C. 1907; re-en. Sec. 
7928, R. C. M. 1921. Cal. Civ. C. Sec. 2295. 
Field Civ. C. Sec. 1216. 


Cross-Reference 


Agent acting for corporation when law 
not complied with, misdemeanor, sec. 94- 


2320. 


References 

Cited or applied as section 5413, Revised 
Codes, in State v. Tuffs, 54 M 20, 25, 165 
P 1107; Butte Floral Co. v. Reed, 65 M 
138, 152, 211 P 325. 


Principal and Agent¢=1-3. 
2 C.J.8. Agency §1 et seq. 
2 Am. Jur. 13, Agency, § 2. 


389 


2-102 


2-102. 


AGENCY 


(7929) Who may appoint, and who may be an agent. Any per- 


son having capacity to contract may appoint an agent, and any person may 


be an agent. 

History: En. Sec. 3071, 
re-en. Sec. 5414, Rev. C. 1907; re-en. Sec. 
7929, R. C. M. 1921. Cal. Civ. C. Sec. 2296. 
Field Civ. C. Sec. 1217. 


2-103. 


Civ. C. 1895; 


(7930) Agents, aoe or palsy. 


Principal and Agent@=4, 5. 
2 C.J.S. Agency §§ 13-15. 
2° Am. Jur. 19, Agency, §§ 11-19. 


An agent for a’particular act 


or transaction is called a special agent. All others are general agents. 


History: En. Sec. 3072, Civ. C. 1895; 
re-en. Sec. 5415, Rev. C. 1907; re-en. Sec. 
7930, R. C. M. 1921. Cal. Civ. C. Sec. 2297. 
Field Civ. C. Sec. 1218. 


General Agent 


A local agent of a fire insurance com- 
pany who had authority to accept risks, 
issue policies and cancel the same, collect 
premiums and consent to assignments of 
policies and to a change of title on fore- 
closure, unrestricted or hedged about with 
limitations, will be held to have possessed 
the powers of a general agent of the in- 
surer. Baker v. Union Assur. Soe. of Lon- 
don, Ltd., 81 M 281, 295, 264 P1382. 


Special Agent 

One to whom a money order was given 
by another, with instructions to see if it 
was all right, and, if so, to get it cashed, 
was a special agent of the latter, within 
the meaning of this section. Moore v. 
Skyles, 33 M 135, 137, 82 P 799. 

A person dealing with a special agent is 
bound at his peril to ascertain the scope 
of the agent’s authority. Moore v. Skyles, 
33 M 1385, 138, 82 P 799; Schaeffer v. 
Mutual Benefit Life Ins. Co., 38 M 459, 
465, 100 P 225; Northwestern HE. E. Co. v. 
Leighton et al. 66 M 529, 213 P 1094; 
Benema v. Union Cent. Life Ins. Co., 94 
M 138, 147, 21 P 2d 69. 


2-104. 
or ostensible. 


History: En. Sec. 3073, Civ. C. 1895; 
re-en. Sec. 5416, Rev. 
7931, R. C. M. 1921. Cal. Civ. C. Sec. 2298. 
Field Civ. C. Sec. 1219. 


Agency May Be Implied 


Agency may be: implied from: conduct 


and from all the facts and circumstances 
in the case, and may be shown by eir- 
cumstancial evidence. Also, ratification 
may. be implied from the acts and conduct 
of the alleged principal. Freeman  v. 
Withers, 104 M 166, 172, 65 P 2d 601.. 


Ratification 


In an action to recover oil well driller’s 
wages, and on an assigned claim for sup- 


plies furnished at. the instance and request 


(7931) Agency, actual or ostensible. 


C. 1907; re-en. Sec, 


Rule that one dealing with a special 
agent is bound at his peril to ascertain 
the scope of the agent’s authority applies 
not only to special agents employed for 
a single transaction but to agents who 


have only special authority. Barrett v. 


McHattie, 102, M 473,,476, 59 P 2d 794. 

If a person, in negotiating for the pur- 
chase of land, deals with an agent whom 
he knows to be a special one, and makes 
a partial payment to him, which the agent 
has no right to receive, after which the 
deal falls through, the receipt of the agent 
for the money is not ‘the receipt: of the 


' principal, and. the payer cannot recover 


such payment from the principal. -Schaef- 
fer v. Mutual Benefit Life Ins. Co., 38 M 


459, 466, 100 P 225. 


Where one not in the general employ- 
ment of the owner of an automobile was 
directed by the latter to take the car to 
a prospective purchaser for the -purpose 
of demonstration and then take it to the 
garage, he was the special agent of the 
owner for that and no other purpose. Sv 
ser v. Delovage et al., 73 M 354, 359, 23 
P 1082. 


References . 


Barrett v. MeHattie, 102 M A783; 476, 59 
Pp 2d 794, 


Principal and Hyont=a, 94, 
2 C.J.S.. Ageney § 100 et seq. 


An agency is either-actual 


of an employee of the operator, evidence 
held to have warranted a judgment for 
plaintiff on theory that the persons at 
whose instance the claims were incurred 
were agents of defendant operator whose 


_acts the latter had ratified with knowledge 


of the facts resulting in the claims. 

Stoican v. Withers, 104 M 173,174, 65 P 

2d 604. . 
References — 


Cited or applied as section 3073, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co. 36 .M7b92, 7010, 94 Pr 1 


Prencrgal and ‘Agent@>14, 95. et seq. 
2 O.J.8. Agency §§ 3, 97 et seq. 
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2-105.: 
really employed by the principal. 


History: En. Sec. 3074, Civ. C. 1895; 
re-en. Sec. 5417, Rev. C. 1907; re-en. Sec. 
7932, R.. C. M.'1921. Cal. Civ. C. Sec. 2299. 
Field Civ. C. Sec. 1220. 


2-106. 


(7933) Ostensible agency. 


2-108 | 


(7932) Actual agency. An eecuey is actual ye the agent is 


References 


Cited or applied as section 3074, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 36 M- 592, 610, 94 P 1. 


An agency is ostensible when the 


principal intentionally, or by want of ordinary care, causes a third person 
to believe another to be his agent who is not really employed by him. 


History: En. Sec. 3075, Civ. C. 1895; 
re-en. Sec. 5418, Rev. C. 1907; re-en. Sec. 
7933, R. C. M. 1921. Cal. Civ. C. Sec. 2300. 
Field Civ. C. Sec. 1221. 


Acts and Statement Establishing Agency 


In an action against a bank for the 
conversion of plaintiff’s funds deposited 
in a joint account in her own name and 
that of her daughter in wrongfully paying 
practically the entire account to the 
daughter on’ checks issued by the’ latter, 
evidence that plaintiff in opening the 
account told the bank cashier that she 
was placing her affairs in the daughter’s 
hands and wished her to have complete 
charge of the account without: requiring 
plaintiff's presence, attention or signature, 
established the daughter’s agency in any 
transaction had with the bank. Ludwig 
v. Montana Bank, and Trust Co., 109 M 
477, 496, 98 P 2d 379. 

Evidence that a lien claimant who per- 
formed work on defendant’s building dealt 
with a brother of the attorney-in-fact of 
the owner, which brother was looking after 
the building either at the request of the 
attorney-in-fact or the owner and collected 


rents and endorsed rent checks received - 


was sufficient to sustain trial court’s find- 
ing of agency, since the brother with 


whom the contract was made was at least.- 
Doney ' 


the ostensible agent of the owner. 
v. Ellison,.103 M 591, 597, 64 P 2d 348. 


2-107. 


Operation and Effect 


To constitute one an ostensible agent, 
the party sought to be held as principal 
must, by reason of some act.or want of 
ordinary care on‘his part, have led: the 
other party to believe he was his agent, 
even though not actually employed ‘by him. 
Hartt v. Jahn et al., 59 M 173, 182, 196 
P 153, 

Id. Held, that the facts that plaintiff, 
in a letter to a bank, inclosed with: the . 
deed, notes and’ mortgage to be executed 
by defendant, the supplemental contract 
between G. and defendant, that it was 
delivered to him with the deed and that 
plaintiff did not thereafter repudiate the 
contract, did not, under the circumstances, ~ 
amount to a holding out of G. as his agent 
so as to make it binding upon himself. 

Where one to whom another is indebted, 
by want of ordinary care; causes the 
debtor to believe that: a third.: ‘person. is 
his ‘agent for the purpose. of receiving 
payment, such latter is the ostensible agent - 
of the creditor, and payment having been 
received bythe agent, the principal is 
estopped to disavow it. Millious v. Thomp- 


Son, 94 M 110, 118, a P 2d ee 


References. 


Cited or applied as section 3075, Civil 
Code,.in Weidenaar v. New York Life Ins. . 
Co., 36 M 592, 610, 94 P 1; Union Bank 
ete. Co. v. Lynn, 73 M 473, 479, 237 P 
490; Arnold et al. v. Genzberger et al., 96 — 
M 358, 381, 31 P 2d .396.. ox 


(7934) What authority may be conferred. . An agent may be au- 


thorized to do any acts which his principal might do, except, those to which 
thé latter is bound to give his personal attention. — | 


History: En. Sec. 3080, Civ. C. 1895; 
re-en. Sec. 5419, Rev. C. 1907; re-en. Sec. 
7934, R. C. M. 1921. 
1s Civ. C. Sec. 1222. 


2-108. 


Cal. Civ. C. Sec. me 


Principal and Agent@>91 et. seq, 
2 C.J.S. Agency §§ 11, 12. 
2 Am. Jur: 58, Agency; §§ 85 et seq. 


(7935) Agent may perform acts prcvuived of rita by ‘code. 


Every act which, according to this code, may be done:by or to any person, 
may be done by or to the agent of such person for that purpose, unless 2 a 


contrary intention clearly appears. 


History: En. Sec. 8081, Civ. C. 1895; 
re-en. Sec. 5420, Rev. C. 1907; re-en. Sec. 


7935, R. C. M. 1921. Cal. Civ. C: Sec. 2805. A 
Field Civ. C. Sec. 1223... vc 
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References 
Breese v. O’Brien, 102 M 547, 556, 59 
P 2d 65. 


2-109. 


AGENCY 


Principal and Agent@=14, 98 et seq. 
2 C.J.8. Agency §§11, 12, 91 et seq. 


(7801) Agent to conform to his authority. An agent must not 


exceed the limits of his actual authority, as defined by the chapters on 


agency. 

History: En. Sec. 2740, Civ. C. 1895; 
re-en. Sec. 5286, Rev. C. 1907; re-en. Sec. 
7801, R. C. M. 1921. Cal. Civ. C. Sec. 2019. 
Field Civ. C. Sec. 1041. 


2-110. 


Principal and Agent¢48. 

2 & 3 C.J.S. Agency §§91 et seq., 138 
et seq. 

2 Am. Jur. 68, Agency, §§ 85 et seq. 


(7802) Must keep his principal informed. An agent must use 


ordinary diligence to keep his principal informed of his acts in the course 


of the agency. 


History: En. Sec. 2741, Civ. C. 1895; 
re-en. Sec. 5287, Rev. C. 1907; re-en. Sec. 
7802, R. C. M. 1921. Cal. Civ. C. Sec. 2020. 
Field Civ. C. Sec. 1042. 


2-111. (7803) Collecting agent. 


2 Am, Jur. 217, Agency, §§ 269, 270. 


An agent employed to collect a ne- 


gotiable instrument must collect it promptly, and take all measures necessary 
to charge the parties thereto, in case of its dishonor; and, if it is a bill of 
exchange, must present it for acceptance with reasonable diligence. 


History: En. Sec. 2742, Civ. C. 1895; 
re-en. Sec. 5288, Rev. C. 1907; re-en. Sec. 
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(7804) Responsibility of subagent. 


7803, R. C. M. 1921. Cal. Civ. C. Sec. 2021. 
Field Civ. C. Sec. 1043. 


A mere agent of an agent is 


not responsible as such to the principal of the latter. 


History: En. Sec. 2743, Civ. C. 1895; 
re-en. Sec. 5289, Rev. C. 1907; re-en. Sec. 
7804, R. C. M. 1921. Cal. Civ. C. Sec. 2022. 
Field Civ. C. Sec. 1044. 
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(7936) Agent cannot have authority to defraud principal. 


Principal and Agent¢€—54. 
2 O.J.S. Agency § 134 et seq. 
a Am, Jit. 161.7 Avency, > 2072. 


An 


agent can never have authority, either actual or ostensible, to do an act 
which is, and is known or suspected by the person with whom he deals, to 


be a fraud upon the principal. 


History: En. Sec. 3082, Civ. C. 1895; 
re-en. Sec. 5421, Rev. C. 1907; re-en. Sec. 
7936, R. C. M. 1921. Cal. Civ. C. Sec. 2306. 
Field Civ. C. Sec. 1224. 


Operation and Effect 


The general rule that knowledge of the 
agent is imputable to his principal has 


2-114. 


no application where the agent is acting 
in a dual capacity, as where he, though 
formally acting as such, is in reality act- 
ing in his own or another’s interest and 
adversely to his principal. Harrison State 
Bk. v. U. S. Fidelity & G. Co., 94 M 100, 
107, 22 P 2d 1061. 


(7937) Creation of agency. An agency may be created, and an 


authority may be conferred, by a precedent authorization or a subsequent 


ratification. 


History: En. Sec. 3083, Civ. C. 1895; 
re-en. Sec. 5422, Rev. C. 1907; re-en. Sec. 
7937, R. C. M. 1921. Cal. Civ. C. Sec. 2307. 
Field Civ. C. Sec. 1225. 


How Authority of Agent To Be Estab- 
lished 

The authority of an agent and its na- 
ture and extent can only be established 
by tracing it to its source in some word 
or act of the alleged principal; the agent 


cannot confer authority upon himself. 
The relationship of principal and agent 
cannot be established by the declarations 
of the agent. Federal Land Bank of 
Spokane v. Myhre, 110 M 416, 421, 101 
ba Fa haat Ld Gla 

Agency may be created by precedent 
authorization or subsequent ratification 
and may be implied from conduct and 
shown by circumstantial evidence. Rati- 
fication may likewise be implied from the 
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acts and conduct of the alleged principal. 
Freeman v. Withers, 104 M 166, 172, 65 
P 2d 601. 


Operation and Effect 


An agreement between applicants for _ 


publie lands, made by one of the parties 
for his wife and ratified by her, the 
purpose of the agreement being to. stifle 


2-115. 
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competition in bidding, is a fraud on the 
state and is not enforceable. State ex rel. 
Danaher v. Miller, 52 M 562, 568, 160 P 
513. 


Principal and Agents@=7-13, 163 et seq. 
2 C.J.S. Agency §§ 16 et seq., 34 et seq. 
2 Am. Jur. 23, Agency, §§ 20 et seq. 


(7938) Consideration unnecessary. A consideration is not neces- 


sary to make an authority, whether precedent or subsequent, binding upon 


the principal. 

History: En. Sec. 3084, Civ. C. 1895; 
re-en. Sec. 5423, Rev. C. 1907; re-en. Sec. 
7938, R. C. M. 1921. Cal. Civ. C. Sec. 2308. 
Field Civ. C. Sec. 1226. 
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Principal and Agent¢~l1, 8. 
2 C.J.S. Agency §§ 19, 43. 


(7939) Form of authority. An oral authorization is sufficient 


for any purpose, except that an authority to enter into a contract required 
by law to be in writing can only be given by an instrument in writing. 


History: En. Sec. 3085, Civ. C. 1895; 
re-en. Sec. 5424, Rev. C. 1907; re-en. Sec. 
7939, R. C. M. 1921. Cal. Civ. C. Sec. 2309. 
Based on Field Civ. C. Sec. 1227. 


Authority Granted Orally or 
from Words and Conduct 


Where mother opened joint bank account 
in both her own and daughter’s names 
and told the cashier she was placing her 
affairs in the daughter’s hands and wished 
her to have complete charge of the account 
without requiring the mother’s presence, 
attention or signature, the mother estab- 
lished the daughter’s agency, under the 
rule that such authority may be granted 
orally or implied from the words and con- 
duct of the parties and the circumstances 
of the particular case though denied by 
the alleged principal, under this section. 
Ludwig v. Montana Bank and Trust Co., 
109 M 477, 496, 98 P 2d 379. 


Implied 


Corporation Agent Acting Without Writ- 
ten Authorization 


To make the rule that a corporation 
may be bound by an act of its agent in 
entering into a written contract not to 
be performed within one year without 
specific written authority on the part of 
the agent to act, required by this section, 
applicable, the evidence must show that 
such agent was the managing official of 
the corporation or that it had theretofore 
ratified the agent’s acts in similar trans- 
actions. Electrical Products Consolidated 
v. El Campo, Inc., 105 M 386, 391, 73 P 
2d 199. 


Operation and Effect 
The authority of an agent to contract 
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to sell land before the adoption of this 
section was not required to be in writing, 
and could be shown by oral testimony, or 
any evidence tending to prove agency. 
Cobban v. Hecklen, 27 M 245, 257, 70 P 
805. 


Where Corporation’s Agent Not Author- 
ized in Writing 

In an action for breach of a written 
contract entered into between an agent of 
defendant corporation and plaintiff, run- 
ning over three years, where agent’s au- 
thority was not in writing as required by 
this section, held, that trial court erred 
in directing a verdict for plaintiff in the 
absence of such written authority, the 
record, on the contrary, disclosing that 
the management of the corporation was 
vested in the board of directors—ratifi- 
cation or estoppel not entering into the 
case. Electrical Products Consolidated v. 
El Campo, Ine., 105 M 386, 392, 73 P 2d 
199; 


References 


Cited or applied as section 3085, Civil 
Code, in Case v. Kramer, 34 M 142, 149, 
85 P 878; Lindsley v. McGrath, 34 M 564, 
569, 87 P 961; as section 5224, Revised 
Codes, in Edwards v. Plains Light & Water 
Co., 49 M 535, 545, 143 P 962; Hartt v. 
Jahnset als 59°Mo173, 181, 196" P1153; 
Sunburst Oil & Gas Co. v. Neville et al., 
79 M 550, 562, 257 P 1016; Barrett v. 
McHattie, 102 M 473, 475, 59 P 2d 794. 


Principal and Agent¢@=12. 
2 C.J.S. Agency § 25 et seq. 


(7940) Ratification of agent’s act. A ratification can be made 


only in the manner that would have been necessary to confer an original 


393 


2-118 
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authority for the act ratified, or where an oral authorization would suffice, 
by accepting or restraining the benefit of the act, with notice thereof. 


History: En. Sec. 3086, Civ. C. 1895; 
re-en. Sec. 5425, Rev. C. 1907; re-en. Sec. 
7940, R. C. M. 1921. Cal. Civ. C. Sec. 2310. 
Field Civ. C. Sec. 1228. 


Operation and Effect 


To constitute ratification of an agent’s 
act, there must be an acceptance by the 
principal of the results of the act with an 
intent to ratify and: with full knowledge 
of all the material circumstances. Pew v. 
McLeish, 62 M 427, 440, 205 P 235. 

Id. In an action to recover for lumber 
furnished in the erection of a building 
the purchase of which was claimed by 
plaintiff to have been ratified by the de- 
fendant owner, by his subsequent promise 
to pay for it if it had actually been 
delivered, evidence tending to show. rati- 
fication held insufficient to meet the re- 
quirements of the rule above. 

Before a principal may be said to have 
ratified an unauthorized act of his agent, 
it must be:shown that the former accepted 
the results of the act of the latter with 
the intent to ratify and with full knowl- 
edge of all the material circumstances. 
Outlook F. E. Co. v. American 8. Co., 70 
M 8, 17, 223 P 905. 

Id. In an action by an elevator com- 
pany against its former manager and his 
surety to recover for funds misappropri- 
ated by him in grain gambling transac- 
tions, refusal of the court to submit the 
question of ratification of the manager’s 
acts by the company was proper, where it 
appeared that the gambling transactions 


were carried on with a commission house 
in Minneapolis under fictitious names 
which made reports to the manager so 
drawn as to conceal their real character, 
and that the directors of the company did 
not know of their existence until after the 
termination of the manager’s employment 
who had informed them that he was not 
gambling. 

A principal who, with knowledge, ac- 
cepts the benefits of a transaction con- 
ducted by an assumed agent, is deemed to 
have ratified it in toto. Bell v. Grimstad, 
82 M 185, 196, 266 P 394. 

Id. Where a principal, accepts a con- 
tract made by his agent he takes it as the 


. agent made it and subject to all equities 


and defenses arising out of the conditions 
thereof, and the means and instrumentali- 
ties by which the agent procured it, even 
though the agent acted without authority 
or in excess of his powers. 


References 


Cited or applied as section 3086, Civil 
Code, in Cobban v. Hecklen, 27 M 245, 
258, 70 P 805; Weidenaar v. New York 
Life. Ins. Co., 36 M 592, 616, 94 P 1; as 
section 5425, Revised Codes, in Koerner 
v. Northern Pacifi¢ Ry. Co. 56 M 511, 
520, 186 P 337; Arnold et.al. v. Genzber- 
ger et al., 96 M 358, 387, 31 P 2d 396. 


Principal and Agent@163 et seq. 
2 CJS. Agency § 39 et seq. 
-2 Am. Jur. 165, Agency, §§ 208 et seq. 


2-118. (7941) Ratification of part of a transaction. Ratification of part 
of an indivisible transaction is a ratification of the whole. 


History: En. Sec. 3087, Civ. C. 1895; 
re-en. Sec. 5426, Rev. C. 1907; re-en. Sec. 
7941, R. C. M. 1921. Cal. Civ. C. Sec. 2311. 
Field Civ. C. Sec. 1229. 


Operation and Effect 

Where at the solicitation of the agent 
of a bank defendant.executed a promissory 
note, transferred personal property as col- 
lateral, and then entered’ into a written 
agreement with the agent that the maker 
should not be held liable on the note, the 
three contracts constituted but a single 
transaction, by accepting the benefits 
flowing from a portion of which the bank, 
under this section, ratified the whole 
thereof and was not in a position to assert 
that in agreeing to relieve defendant 
from liability on the note the agent ex- 
ceeded his authority. United States Nat. 
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Bank. v. Chappell, 71 M 553, 569, 230: P 
1084. 


Where a manufacturer accepts a con- 
tract containing ambiguous terms executed 
by his agent for the sale of goods and acts 
upon it by shipping them to the dealer, 
he is not in position to urge that the agent 
was without authority to make it; ratifi- 
cation by him of a part of an‘indivisible 
contract is ratification of the whole. New 
Home Sewing M. Co. v. Songer et al., 91 
M 127, 133, 7 P 2d 238. 

‘If a principal ratifies a part of’ his 
agent’s unauthorized act, he ratifies it in 
its entirety. Arnold et al. v. Genzberger 
et al., 96 M 358, 379, 31 P‘2d 396. 


Principal and Agent€172. 
2 C.J.S. Ageney § 66. 


(7942) When ratification void. <A ratification is not valid unless, 


at the time of ratifying the act done, the principal has power to confer 


authority for such an act.. 
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History: En. Sec. 3088, Civ. C. 1895; 
re-en. Sec. 5427, Rev. C. 1907; re-en. Sec. 


7942, R. C. M. 1921. Cal. Civ. C. Sec. 2312. 


Field Civ. C. Sec. 1230. 


Operation and Effect 


A county, not having authority to em- 
power its treasurer to make a general 
deposit of its funds without requiring 
security as provided by statute, cannot 
ratify the treasurer’s wrongful act in do- 
ing so. Yellowstone Co. v. First Trust & 
Savings Bank, 46 M 439, 451, 128 P 596. 

A contract between promoters under the 


terms of which one of them agreed to. 
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sell, at par, less a certain commission, ex- 


. penses, etc., shares of- stock to be issued 


by a corporation after its organization 
did not ipso facto by its incorporation 
become the contract of the company, since, 


_ to bind it, formal action by its board of 


directors looking to its assumption or 
adoption was necessary, and a corporation 
eannot be bound by contracts made in its 
behalf before it comes into existence. 
Kirkup v. Anaconda Amusement Co., 59 
M 469, 478, 197 P 1005. 


Principal and Agent¢€165. 
2 C.J.S. Agency § 34 et seq. 


(7943) Ratification not to work injury to third persons. No un- 


authorized act can be made valid, retroactively, to the prejudice of third 


persons, without their consent. 


* History: En. Sec. 3089, Civ. C. 1895; 
re-en. Sec. 5428, Rev. C. 1907; re-en. Sec. 
7943, R. C. M. 1921, Cal. Civ. C. Sec. 2313. 
Field Civ. C. Sec. 1231. a 


‘References ; 
_Kirkup v. Anaconda Amusement Co., 5 
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(7944) Rescission of ratification. 


M 469, 478, 197 P 1005; Corey v. Sunburst 
Oil & Gas Co., 72 M 383, 398, 233 P 909. 


Principal and Agent€=175 (3). 
2 C.J.S. Agency § 64 et seq. 


A ratification may be re- 


scinded when made without such consent as is required'in a contract, or with 
an imperfect knowledge of the material facts of the transaction ratified, but 


not otherwise. 

History: En. Sec. 3090, Civ. C. 1895; 
re-en. Sec. 5429, Rev. C. 1907; re-en. Sec. 
7944, R. C. M. 1921. Cal. Civ. C. Sec. 2314. 
Field Civ. C. Sec. 1232. 


Operation and Effect 


By the terms of this section it is essen- 
tial, in order that the ratification of an 
unauthorized act of an agent be valid, 
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that the principal have full knowledge 
of all material facts relative to the trans- 
action, at the time of the ratification. 
First State Bank of Hilger v. Lang, 55 
M 146, 157, 174 P 597. 


Principal and Agent¢176. 
2 C.J.S. Agency § 67. 


(7945) Measure of agent’s authority. An agent has such au- 


thority as the principal actually or ostensibly confers upon him. 


History: En. Sec. 3091, Civ. C. 1895; 
re-en. Sec. 5430, Rev. C. 1907; re-en. Sec. 
7945, R. C. M. 1921. Cal. Civ. C. Sec. 2315. 
Field Civ. C. Sec. 1233. 


Operation and Effect 


It is not essential to the existence of the 
relationship of principal and agent that 
the agent be clothed with authority to 
incur obligations in the name of the prin- 
cipal. State v. Tuffs, 54 M 20, 26, 165 P 
1107. 


Where the certificate of authority of a 


local fire insurance agent did not show 
that the agent was empowered to waive 
notice and proof of loss, and there was no 
proof of ostensible authority in him so to 
do, the agent was without authority to 
waive the conditions. Careve v. Phoenix 
Insurance Co., 67 M 236, 243, 215 P 235. 


References 


Cited or applied as section 3091, Civil 
Code, in Kennedy v. The Grand Frater- 
nity, 36 M 325, 342, 92 P 971; Weidenaar 
v. New York Life Ins. Co., 36 M 592, 610, 
94 P 1; as section 5430, Revised Codes, 
in First State Bank of Hilger v. Lang, 55 
M 146, 155, 174 P 597; Butte Floral Co. 
v. Reed, 65 M 138,.152, 211 P 325; Hast- 
man Kodak Co. v. Sibley et al., 72 M 338, 
343, 233 P 613; Bell v. Grimstad, 82 M 
185, 196, 266 P 394; Doney v. Ellison, 
103 M 591, 597, 64 P 2d 348; Coover v. 
Davis, 112 M 605, 609, 121 P 2d 985. 


Principal and Agent€=—91 et seq. 
2 C.J.S. Agency § 91 et seq. 
2. Am. Jur. 68, Agency, §§ 85 et seq. 
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(7946) Actual authority defined. Actual authority is such us 


the principal intentionally confers upon the agent, or intentionally, or by 
want of ordinary care, allows the agent to believe himself to possess. 


History: En. Sec. 3092, Civ. C. 1895; 
re-en. Sec. 5431, Rev. C. 1907; re-en. Sec. 
7946, R. C. M. 1921. Cal. Civ. C. Sec. 2316. 
Field Civ. C. Sec. 1234. 


References 


Cited or applied as section 3092, Civil 
Code, in Kennedy v. The Grand Frater- 
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nity, 36 M 325, 342, 92 P 971; Weidenaar 
v. New York Life Ins. Co., 36 M 592, 610, 
94 P 1; Careve v. Phoenix Insurance Co., 
67 M 236, 243, 215 P 235. 


Principal and Agent€95-97. 
2 C.J.S. Agency § 91 et seq. 
2 Am. Jur. 70, Agency, §§ 86-100. 


(7947) Ostensible authority defined. Ostensible authority is 


such as a principal, intentionally or by want of ordinary care, causes or 
allows a third person to believe the agent to possess. 


History: En. Sec. 3093, Civ. C. 1895; 
re-en. Sec. 5432, Rev. C. 1907; re-en. Sec. 
7947, R. C. M. 1921. Cal. Civ. C. Sec. 2317. 
Field Civ. C. Sec. 1235. 


Operation and Effect 


To constitute one an ostensible agent, 
the party sought to be held as principal 
must, by reason of some act or want of 
ordinary care on his part, have led the 
other party to believe he was his agent, 
even though not actually employed by him. 
Hartt v. Jahn et al., 59 M 173, 182, 196 P 
153. 

Where a person is shown to have been 
the agent of another in a particular busi- 
ness, and continues to act within the ap- 
parent scope of his prior authority, it will 
be presumed that his authority still con- 
tinues and his acts will bind his former 
principal even though the agent’s author- 
ity has been revoked, if the persons deal- 
ing with him had no notice of the revoca- 
tion and relied upon the continued ex- 
istence of his agency. Eastman Kodak Co. 
v. Sibley et al., 72 M 338, 343, 233 P 613. 

The president of a corporation is charge- 
able with knowledge of the extent of the 
authority of its secretary and therefore 
may not rely upon ostensible authority in 
the latter to enter into a contract with 
him (the president) for the performance 
of an act in behalf of the corporation 
which he knew the secretary had no power 
to make. Stanton v. Occidental Life Ins. 
Co. et al., 81 M 44, 59, 261 P 620. 

Under the doctrine of ostensible author- 
ity (this section), where a principal makes 
it possible by his conduct for his agent 
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to inflict injury upon a third person who 
dealt with him in good faith under his 
apparent authority, he is bound by the 
acts of the agent and estopped from de- 
nying the authority of the latter to act. 
Lindblom v. Employers’ ete. Assur. Corp., 
88 M 488, 500, 295 P 1007. 

Evidence that a lien claimant who per- 
formed work on a defendant’s building 
dealt with a brother of the attorney- 
in-fact of the owner, which brother was 
looking after the building at the request 
of the attorney-in-fact or of the owner and 
collected rents and endorsed rent checks 
received, was sufficient to sustain trial 
court’s finding of agency, since the brother 
with whom the contract was made was at 
least the ostensible agent of the owner. 
Doney v. Ellison, 103 M 591, 597, 64 P 2d 
348. 


References 


Cited or applied as section 3093, Civil 
Code, in Case v. Kramer, 34 M 142, 150, 
85 P 878; Kennedy v. The Grand Fra- 
ternity, 36 M 325, 343, 92 P 971; Weide- 
naar v. New York Life Ins. Co., 36 M 
592, 610, 94 P 1; as section 5432, Revised 
Codes, in First State Bank of Hilger v. 
Lang, 55 M 146, 155, 174 P 597; Mayfield 
v. Montana Life Ins. Co., 62 M 535, 545, 
205 P 669; Mahoney Brothers v. Hansen 
Packing Co., 67 M 120, 123, 215 P 506; 
Careve v. Phoenix Insurance Co., 67 M 
236, 248, 215 P 235; Bell v. Grimstad, 82 
M 185, 196, 266 P 394; Coover v. Davis, 
112 M 605, 609, 121 P 2d 985. 


2 Am. Jur. 82, Agency, §§ 101-105. 


(7948) Agent’s authority as to persons having notice of restric- 


tions upon it. Every agent has actually such authority as is defined by sec- 
tions 2-101 to 2-407 of this code, unless specially deprived thereof by his 
principal, and has even then such authority ostensibly, except as to persons 
who have actual or constructive notice of the restriction upon his authority. 


History: En. Sec. 3094, Civ. C. 1895; 7948, R. C. M. 1921. Cal. Civ. C. Sec. 2318. 
re-en. Sec. 5433, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1236. 
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Operation and Effect 


A person who brings suit to recover 
money paid on a life insurance premium 
note, given before the rejecting of his 
application, must be charged with con- 


structive notice of the restriction placed . 


upon the authority of the insurance agent, 
where, by the use of reasonable diligence, 
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2-129 


such authority could have been ascer- 
tained. Weidenaar v. New York Life Ins. 
Co., 36 M 592, 616, 94 P 1. 


References 


Careve v. Phoenix Insurance Co., 67 M 
236, 243, 215 P 235. 


(7949) Agent’s necessary authority. An agent has authority: 


1. To do everything necessary and proper and usual, in the ordinary 
course of business, for effecting the purpose of his agency; and, 
2. To make a representation respecting any matter of fact, not including 


the terms of his authority, but upon which his right to use his authority 
depends, and the truth of which cannot be determined by the use of reason- 
able diligence on the part of the person to whom the representation is made. 


History: En. Sec. 3095, Civ. C. 1335; 
re-en. Sec. 5434, Rev. C. 1907; re-en. Sec. 
7949, R. C. M. 1921. Cal. Civ. C. Sec. 2319. 
Field Civ. C. Sec. 1237. 


Operation and Effect 

An agent has authority “to do every- 
thing necessary and proper and usual, in 
the ordinary course of business, for effect- 
ing the purpose of his agency.” Commercial 


2-127, (7950) Agent’s power to 


| disobey instructions. 


Credit Co. v. Blair, 84 M 314, 320, 275 P 
748. 


References 


Cited or applied as section 3095, Civil 
Code, in Case v. Kramer, 34 M 142, 150, 
85 P 878; Weidenaar v. New York Life 
Ins. Co., 36 M 592, 611, 94 P 1; Mahoney 
Brothers v. Hansen Packing Co., 67 M 120, 
123, 215 P 506. 


An agent has 


power to disobey instructions in dealing with the subject of the agency in 
cases where it is clearly for the interest of his principal that he should do 
so, and there is not time to communicate with the principal. 


History: En. Sec. 3096, Civ. O. 1895; 
re-en. Sec. 5435, Rev. C. 1907; re-en. Sec. 
7950, R. C. M. 1921. Cal. Civ. C. Sec. 2320. 
Field Civ. C. Sec. 1238. 


2-128. 
general terms. 


Principal and Agent¢€—57, 150 et seq. 
2 C.J.S. Agency § 94 et seq. 


(7951) Authority construed by its specific rather than by its 
When an authority is given partly in general and partly in 


specific terms, the general authority gives no higher powers than those 


specifically mentioned. 


History: En. Sec. 3097, Civ. C. 1895; 
re-en. Sec. 5436, Rev. C. 1907; re-en. Sec. 
7951, R. C. M. 1921. Cal. Civ. C. Sec. 2321. 
Field Civ. C. Sec. 1239. 


Principal and Agent¢€—96, 97. 
2 0.3.8. Agency §§ 91 et seq., 121 et seq. 


2-129. (7952) Exceptions to general authority. An authority expressed 
in general terms, however broad, does not authorize an agent: 

1. To act in his own name, unless it is the usual course of business to do ao; 

2. To define the scope of his agency ; or, 

8. To do any act which a trustee is forbidden to do by sections 86-301 to 


86-312 of this code. 


History: En. Sec. 3098, Civ. C. 1895; 
re-en. Sec. 5437, Rev. C. 1907; re-en. Sec. 
7952, R. C. M. 1921. Cal. Civ. C. Sec. 2322. 
Field Civ. C. Sec. 1240. 


Operation and Effect 


Common honesty denies to an agent the 
right to profit at the expense of his prin- 


cipal by chicane and misrepresentation. 
Middlefork Cattle Co. v. Todd, 49 M 259, 
262, 141 P 641. 


References 
Crowley et al. v. Rorvig, 61 M 245, 262, 
203 P 496. 
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2-130. (7953). What included in authority to sell personal property. An 
authority to sell personal property includes authority to warrant the titie 
of the principal, and the quantity and quality of the property. 


_ History: En. Sec. 3099, Civ. C. 1895; Principal and Agent@104. 
re-en. Sec. 5438, Rev. C. 1907; re-en. Sec. 2 C.J.S. Agency § 114 et seq. 
7953, R. C. M. 1921. Cal. Civ. C. Sec. 2323. 2 Am. Jur. 94, Agency, §§113 et seq. 


Field Civ. C. Sec. 1241. 


2-131. (7954) What included in authority to sell real property. An 
authority to sell and convey real property includes authority to give the 
usual covenants of warranty. 


History: En. Sec. 3100, Civ. ©. 1895; Cross-Reference | 
re-en. Sec. 5439, Rev. C. 1907; re-en. Sec. Authority to be in writing, sec. 13-606. 
7954, R. C. M. 1921. Cal. Civ. C. Sec. 2324. 

Field Civ. C. Sec. 1242.. all cin 2 Am, Jur. 110, Agency, §§ 137 et seq. 


2-132. (7955) Authority of general agent to receive price of property. 
A general agent to sell, who is entrusted by the principal with the possession 
of the thing sold, has authority to receive the price. 
History: En. Sec. 3101, Civ. C. 1895; Principal and Agent€-105 (2). 
re-en. Sec. 5440,.Rev. C. 1907; re-en. Sec. 2 OJ.S. Agency §§ 107, 108, 114. 


7955, R. .C. M. 1921. Cal. Civ. C. Sec. 2325. 
Field Civ..C. Sec. 1243. 


2-133. (7956).Authority of special agent to receive price. A special 
agent to sell has authority to receive the price on delivery of the thing sold, 
but not afterwards. 


History: En. Sec. 3102,°Civ. C. 1895; References | 
re-en. Sec. 5441, Rev. C. 1907; re-en.. Sec. Cited or applied as section 5441, Revised 
7956, R. C. M, 1921. Cal. Civ. C. Sec, 2326. Codes, in Schaeffer v. Mutual Benefit Life 
Field Civ. C. Sec. 1244. Ins. Co., 38 M 459, 466, 100 P 225.. 

CHAPTER 2 


MUTUAL OBLIGATIONS BETWEEN PRINCIPALS, AGENTS AND THIRD PERSONS 


Section 2-201. Principal—how affected by acts of agent within the scope of his authority. 

2-202. . Principal—when bound by incomplete execution of authority. | 

_ 2-203. Notice to agent—when notice to principal. 
2-204, ‘Obligation of principal when agent exceeds his authority. 
2-205. For acts done under a mere ostensible authority. 
2-206. When exclusive credit is given to agent. 
2-207. Rights of person who deals with agent without knowledge of agency. 
2-208. Instrument intended to bind principal does bind him. 
2-209. Principal’s responsibility for agent’s negligence or omission. 

2-210. fPrincipal’s responsibility for wrongs wilfully committed by agent. 
2-211. Warranty of authority. 
2-212. Agent’s responsibility to third persons. 
2-213. Obligation of agent to surrender to third person property rediyea for 

principal. 

2-214. Agent not having capacity to contract. 


2-201. (7957) Principal—how affected by acts of agent within the scope 
of his authority. An agent represents his principal for all purposes within 
the scope of his actual or ostensible authority, and all the rights and liabil- 
ities which would accrue’ tothe agent from transactions within such limit, 
if they had been entered into on his own account, acerue to the principal, 


PRINCIPALS, AGENTS AND THIRD PERSONS 


History: En. Sec. 3110, Civ. C. 1895; 
re-en. Sec. 5442, Rev. C. 1907; re-en. Sec. 
7957, R. C. M.. 1921. Cal. Civ. C. Sec. 2330. 
Field Civ. C. Sec. 1245. 


-. Operation and Effect 


Where an automobile dealer’s chauffeur, 
demonstrating a car for his employer, ac- 
ceded to the request of the prospective 
buyer and permitted the buyer’s daughter 
to drive the car, accompanied by the 
chauffeur, who lost control, the chauffeur, 
who then took hold of the wheel and 
steered the car upon the sidewalk, striking 
a pedestrian, was acting within the scope 
of his employment, rendering the employer 
liable for the injuries suffered by the 
pedestrian. Hoffman v. Roehl et al., 61 M 
290, 297, 203 P 349. 

Where the ‘agency of one who was in- 
strumental in making a sale of land was 
admitted by the seller (plaintiff), who 
made no contention that it had ever been 
terminated, the evidence on the contrary 
showing that such agent continued making 
sales of land for his principal in the same 
vicinity, the presumption obtains that the 


2-202. 


“was notice to the principal. 


9-903 


agency was still in being at a time there- 


after when defendant notified the agent 
to so construct a ditch that water could be 
brought upon the land as agreed in the 
contract, and written notice to the: agent 
Healy v. 
Ginoff et al., 69 M 116, 131, 220 P 539. 

The rule that a principal is presumed 
to have notice of that of which the agent 
has notice and ought in good faith and 
the exercise of ordinary care to communi- 
cate to his principal, as applied to client 
(principal) and attorney (agent):does not 
pertain to facts acquired prior to the em- 
ployment of the attorney or in the transac- 
tion of business for another client. Han- 
sen et al. v. Johnson et al., 90 M 597, 608, 
4 P 2d 1088.. 


References 


Nelson v. Stukey, 89 M 277, 295, 300 P 
287. 


Principal and Agent©=91 et seq. 

2 C.J.S. Agency §91 et seq.; 3 CJS. 
Agency § 205 et seq. 

2 Am. Jur. 269, Agency, §§ 354 et seq. 


(7958) -Principal—when bound by incomplete execution of au- 


thority. A principal is bound by an incomplete execution of an authority 
when it is consistent with the whole purpose and scope thereof, but not 


otherwise. 


History: En. Sec. 3111, Civ. C. 1895; 
re-en. Sec. 5443, Rev. ©. 1907; re-en. Sec. 


2-203. 


(7959) Notice to agent—when notice to principal. 


7958, R. C. M. 1921. Cal. Civ. C. Sec. 2331. 
Field Civ. C. Sec. 1246. 


As against a 


principal, both principal and agent are deemed to have notice of whatever 
either has notice of, and ought, in good faith ‘and the exercise of ordinary 
care and diligence, to communicate to the other. 


_ History: En. Sec. 3112,. Civ. C. 1895; 
re-en. Sec. 5444, Rev. C. 1907; re-en. Sec. 
7959, R. C. M. 1921. Cal. Civ. C. Sec. 2332. 
Field Civ. C. Sec. 1247. — 


Operation and Effect 

One who joins, through-an agent, in the 
redemption of property sold at a judicial 
sale, is charged with all the knowledge 
that the agent possesses. concerning. the 
matter. Coombs v. Barker, 31 M 526, 560, 
19 PUD. 

Under this section, plaintiff corporation 
must be deemed to have had notice of the 


facts known to its manager in entering. 


into an agreement whereby its debtor was 
released from liabilities by his assignment 
for the benefit of creditors, and its volun- 
tary acceptance of the benefits of the 
_ transaction was equivalent to a consent to 
it. Stone-Ordean-Wells Co. v. Anderson et 
_al., 66 M 64, 69, 212 P 853. 

Where the agency of one who was in- 
strumental in making a sale of land was 
admitted by the seller (plaintiff), who 


i 


made no contention that it had ever been 


' terminated, the evidence on the contrary 


showing that such agent continued making 
sales of land for his principal in the same 
vicinity, the presumption obtains that the 
agency was still in being at a time there- 
after when defendant notified the agent 
to so construct a ditch that water could 
be brought upon the land as agreed in the 
contract, and written notice to the agent 
was notice to the principal. Healy v. 
Ginoff et al., 69 M 116, 131, 220 P 539. 
Where the agent of a fire insurance 
company knew, before writing a policy, 
that the. property in question..was. mort- 


gaged and. that foreclosure proceedings 


were pending, and thereafter knew of. its 
sale and that the insured was to remain 
in possession during the period of redemp- 
tion, and upon inquiry by the latter as- 
sured him that the policy was all right 
without an indorsement relative to the sale, 
his knowledge was imputable to. his prin- 
cipal, and in an action on the policy to 
recover for loss under it, the insurer must 


“899 


2-204 


be held to have waived the condition rela- 
tive to change of title without its consent. 
Baker v. Union Assur. Soc. of London, 
Ltd., 81 M 281, 296, 264 P 132. 


2-204. 


AGENCY 


Principal and Agent€177-182. 
3 C.J.S. Agency § 262 et seq. 
2 Am. Jur. 286, Agency, §§ 368-382. 


(7960) Obligation of principal when agent exceeds his authority. 


When an agent exceeds his authority, his principal is bound by his author- 
ized acts so far only as they can be plainly separated from those which are 


unauthorized. 

History: En. Sec. 3113, Civ. C. 1895; 
re-en. Sec. 5445, Rev. C. 1907; re-en. Sec. 
7960, R. C. M. 1921. Cal. Civ. C. Sec. 2333. 
Field Civ. C. Sec. 1248. 


2-205. 


Principal and Agent¢150 et seq. 
3 C.J.S. Agency § 231 et seq. 


(7961) For acts done under a mere ostensible authority. A prin- 


cipal is bound by acts of his agent, under a merely ostensible authority, to 
_ those persons only who have in good faith, and without ordinary negligence, 
incurred a liability or parted with value upon the faith thereof. 


History: En. Sec. 3114, Civ. C. 1895; 
re-en. Sec. 5446, Rev. C. 1907; re-en. Sec. 
7961, R. C. M. 1921. Cal. Civ. C. Sec. 2334. 
Field Civ. C. Sec. 1249. 


References 


Cited or applied as section 3114, Civil 


2-206. 


Code, in Weidenaar v. New York Life Ins. 
Co.,* 36 (M592, 611, 94° P"1;" Healy v. 
Ginoff et al., 69 M 116, 131, 220 P 539. 


Principal and Agent@128 et seq. 
3 C.J.S. Agency § 225 et seq. 


(7962) When exclusive credit is given to agent. If exclusive 


credit is given to an agent by the person dealing with him, his principal is 
exonerated by payment or other satisfaction made by him to his agent 
in good faith, before receiving notice of the creditor’s election to hold him 
responsible. 


History: En. Sec. 3115, Civ. C. 1895; 
re-en. Sec. 5447, Rev. C. 1907; re-en. Sec. 
7962, R. C. M. 1921. Cal. Civ. C. Sec. 2335. 
Field Civ. C. Sec. 1250. 


2-207. (7963) Rights of person who deals with agent without knowledge 
of agency. One who deals with an agent without knowing or having 
reason to believe that the agent acts as such in the transaction, may set off 
against any claim of the principal arising out of the same, all claims which he 
might have set off against the agent before notice of the agency. 


History: En. Sec. 3116, Civ. C. 1895; Principal and Agent@—145(1). 
re-en. Sec. 5448, Rev. C. 1907; re-en. Sec. 3 C.J.S. Agency § 244 et seq. 
7963, R. C. M. 1921. Cal. Civ. C. Sec. 2336. 2 Am. Jur. 308, Agency, §§ 392-421. 
Field Civ. C. Sec. 1251. 


2-208. (7964) Instrument intended to bind principal does bind him. An 
instrument within the scope of his authority, by which an agent intends to 
bind his principal, does bind him if such intent is plainly inferable from 
the instrument itself. 


Principal and Agent@>143 (6). 
3 C.J.S. Agency § 276. 


History: En. Sec. 3117, Civ. C. 1895; 
re-en. Sec. 5449, Rev. C. 1907; re-en. Sec. 
7964, R. C. M. 1921. Cal. Civ. C. Sec. 2337. 
Field Civ. C. Sec. 1252. 


Operation and Effect 


Where the evidence showed that it was 
the intention of the president of a corpo- 
ration the stock of which, with the excep- 
tion of three shares for which the holders 


paid nothing, was owned by himself, to 
bind the company by letters written by 
him personally and relied on by plaintiff, 
it became bound as fully as if a formal 
contract had thereafter been executed in 
his name. Edwards v. Plains Light & Wa- 
ter Co., 49 M 535, 544, 143 P 962. 


Principal and Agent@101 et seq. 
2 C.J.S. Agency § 104 et seq. 
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2-209. 
sion. 


2-909 


(7965) Principal’s responsibility for agent’s negligence or omis- 
Unless required by or under the authority of law to employ that 


particular agent, a principal is responsible to third persons for the negli- 
gence of his agent in the transaction of the business of the agency, including 
wrongful acts committed by such agent in and as a part of the transaction 
of such business, and for his wilful omission to fulfil the obligations of the 


principal. 


History: En. Sec. 3118, Civ. C. 1895; 
re-en. Sec. 5450, Rev. C. 1907; re-en. Sec. 
7965, R. C. M. 1921. Cal. Civ. C. Sec. 2338. 
Field Civ. C. Sec. 1253. 


Doctrine of Respondeat Superior 


Where, in an action for slander brought 
by a customer of a chain store who was 
charged by the manager thereof with pas- 
sing a bad check, obtaining change and 
ordering a sack of flour sent to an address 
where there was no house, the rule is that 
the wrongs for which liability attaches to 
the principal include not only acts of neg- 
ligence but malicious, wanton and willful 
acts as well, and the agent’s deviation 
from express instructions or even act in 
utter disobedience thereof, does not gen- 
erally relieve the principal if the acts were 
in furtherance of or incidental to the 
agent’s employment. Keller v. Safeway 
Stores, Inc., 111 M 28, 35, 108 P 2d 605. 


Operation and Effect 


Where an automobile dealer’s chauffeur, 
demonstrating a car for his employer, ac- 
ceded to the request of the prospective 
buyer and permitted the buyer’s daughter 
to drive the car, accompanied by the chauf- 
feur, who lost control, the chauffeur, who 
then took hold of the wheel and steered 
the car upon the sidewalk, striking a 
pedestrian, was acting within the scope of 
his employment, rendering the employer 
liable for the injuries suffered by the 
pedestrian. Hoffman v. Roehl et al., 61 
M290, 297, 203 P 349. 


In action against foreign corporation 
and its resident employee, who was joined 
as John Doe, was not served with process 
and did not appear, for injuries sustained 
by customer who tripped over orange crate 
which had been allegedly placed in aisle of 
corporation’s store by employee, the test 
for removal of cause to federal court on 
diversity of citizenship was whether em- 
ployee had any real connection with con- 
troversy; a resident citizen, properly 
joined, is not merely a nominal party who 
can be ignored because not served or has 
not appeared; held, that corporation not 
entitled to have action removed on ground 
of diversity of citizenship. Jansen v. Safe- 
way Stores, Inc., 24 F Supp. 585. 

When a servant in carrying out his as- 
signed duties makes an assault on a third 
person as a result of a quarrel which arose 


as a consequence of his performance of the 
task imposed and at the time and place of 
performance of the duties he was employed 
to perform then the master is liable. Kor- 
nec v. Mike Horse Mining and Milling Co., 
Se MT  LS0R 2decoe, 200; 


Id. Where controversy between plaintiff 
and defendant mining company was of 
long standing concerning right of latter to 
maintain dam and plaintiff had threatened 
workers at dam on a previous occasion, 
the company might reasonably have appre- 
hended that servant sent to repair dam 
might become involved in altercation with 
plaintiff and servant assaulted plaintiff at 
the dam, whether servant in so doing was 
acting within scope of employment was 
for jury. 


Responsibility of Principal for Agent’s 
Wrongs 


Under this and the following section, 
where an employer is sought to be held 
responsible under the doctrine of respon- 
deat superior, the decisive question is 
whether the agent or employee was acting 
within the scope of his employment. If 
he was acting independently of his em- 
ployer or while on a mission of his own, 
the employer may not be held accountable 
in damages. Meinecke v. Intermountain 
Transp. Co., 101 M 315, 327, 55 P 2d 680. 


When Acting in Scope of Employment 
Presumed 


In an action to recover damages for 
personal injuries suffered in an automobile 
collision caused by the negligence of the 
driver of the car, employed by a motor 
company as a salesman of second-hand 
cars working on a commission basis, the 
rebuttable presumption is that, where the 
ownership of the car is established and 
that the driver was in the employ of the 
owner, the driver was at the time acting 
within the scope of his employment. Elia- 
son v. Geil, 114 M 97, 99, 1382 P 2d 158. 


References 


Harrington v. H. D. Lee Mercantile Co., 
97 M 40, 59, 33 P 2d 553. 


Principal and Agent¢~158-161. 
3 C.J.S. Agency § 257. 
2 Am. Jur. 278, Agency, §§ 359 et seq. 
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_ 2-210. 
by agent. 


AGENCY. 


(7966) Principal’s responsibility for wrongs wilfully committed 
A principal is responsible for no other wrongs committed by his 


agent than those mentioned in the last section, unless he has authorized or 
ratified them, even though they are committed while the agent is engaged 


in his service. 


History: En. Sec. 3119, Civ. C. 1895; 
re-en. Sec. 5451, Rev. C. 1907; re-en. Sec. 
7966, R. C. M. 1921. Cal. Civ. C. Sec. 2339. 
‘Field Civ. C. Sec. 1254. 


References 

Harrington v. H. D. Lee Mercantile Co., 
97 M 40, 61, 33 P 2d 553; Meinicke v. 
Intermountain Transp. Co., 101 M 315, 326, 
55, P..2ds 6803; Keller aw Safeway Stores, 
Tots td OE 28, 35, 108 P 2d 605. 


2-211. 


Operation and Effect 


Under the general rule that a master is 
liable for the torts of his servants if com- 
mitted within the scope of his employment, 
willful and malicious acts of the servant 
are imputable to the master. Kornee vy. 
Mike Horse Mining and Milling :Co., __ 
M __, 180 P 2d 252, 256. 


(7967) Warranty of authority. One who assumes to act as an 


agent thereby warrants, to all who deal with him in that capacity, that he 


has the authority which he assumes. 


' History: En. Sec. 3130, Civ. C. 1895; 
re-en. Sec. 5452, Rev. C. 1907; re-en. Sec. 
7967, R. C. M. 1921. Cal. Civ. C. Sec. 2342. 
Field Civ. C. Sec. 1255. 


2-212. 


Principal and Agent€149 et seq. 
3 C.J.S. Agency § 234. 


(7968) Agent’s responsibility to third persons. One who assumes 


to act aS an agent is responsible to third persons as a principal for his acts 
in the course of his agency, in any of the following cases, and in no other: 


1. When, with his consent, credit is given to him personally in a trans- 


action; 


2. When he enters into a written contract in the name of his principal, 
without believing, in good faith, that he has authority to do so; or, 
3. When his acts are wronehittd in their nature. 


History: En. Sec. 3131, Civ. C. 1895; 
re-en. Sec. 5453, Rev. C. 1907; re-en. Sec. 
7968, R. C. M. 1921. Cal. Civ. C. Sec. 2343. 
Field Civ. C. Sec. 1256. 


Operation and Effect 


An agent is not personally liable on a 
contract entered into by him on behalf of 
his principal if he disclosed the identity 
of the latter and made the engagement for 
him. This section embodies in principle 
the same rule. Farr v. Stein, 54 M 529, 
531, 172°P 135. 

Where plaintiffs, in their suit to fore- 
close a mechanic’s lien proceeded upon the 
theory that one of the three defendants 
was the agent of the other two (owners 
of the property), and the agent was not 
shown to have done anything to make him- 
self personally liable (this section) for the 
work done, entry of judgment against him 
was error.. Arnold et al. v. Genzberger 
et al., 96 M 358, 371, 31 P 2d 396. 


2-213. 
received for principal. 


The effect of sec. 86-507, declaring in 
substance that a trustee is a general agent 
for the trust property to the same extent 
as the acts of an agent bind his principal, 
viewed in connection with this section, is 
either that the trust estate is to be con- 
sidered an entity chargeable as a principal 
for the acts of the trustee, its agent, or 
that the legal incidents of the trustee’s 
authorized acts, so far as the parties are 
concerned, are the same as those which 
would attach to an agent’s authorized 
transactions for his principal. Tuttle v. 
Union Bank and Trust Co., 112 M 568, 577, 
119 P. 2d 884. 


References 


Ahlquist v. Mulvaney Realty Co., 116 M 
6, 30, 152 P 2a 137. 


Principal and Agent€136 et seq. 
3 C.J.S. Agency § 205 et seq. 
2 Am. Jur. 246, Agency, §§ 314 et seq. 


(7969) Obligation of agent to surrender to third person property 
If an agent receives anything for the benefit of his 


principal, to the possession of which another person is entitled, he must, on 
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demand, surrender it to such person, or so much of it as he has under his 
control at the time of demand, on being indemnific( for any advance which 
he has made to his principal, in good faith, on account of the same; and is 
responsible therefor, if, after notice to the owner, he delivers it to his 


principal. 
History: En. Sec. 3132, Civ. C. 1895; 
re-en. Sec. 5454, Rev. C. 1907; re-en. Sec. 


2-214. 


(7970) Agent not having capacity to contract. 


7969, R. C. M. 1921. Cal. Civ. ©. Sec. 2344. 
Field Civ. C. Sec. 1257. 


The provisions of 


the three preceding sections are subject to the BTONISLONS of sections 64-101 


to 64-114 of this code. 


History: En. Sec. 3133, Civ. C. 1895; 
re-en. Sec. 5455, Rev. C. 1907; re-en. Sec. 


Infants€—6; Insane Persons¢4; Prin- 
cipal and Agent@=5, 


7970, R. C. M. 1921. Cal. Civ. C. Sec. 2345. 2 C.J.8S. Agency §14; 43 C.J.S. Infants 
Field Civ. C. Sec. 1258. § 21; 44 C.J.S. Insane Persons §§ 3, 98. 
CHAPTER 3 


DELEGATION AND TERMINATION OF AGENCY 


Section 2-301. 
2-302. 
2-303. 
2-304. 
2-305. 


2-301. 


Termination of agency. 


Agent’s delegation of powers. 
Agent’s unauthorized employment of subagent. 
Subagent, rightfully appointed, represents principal. 


(7971) Agent's delegation of powers. 


Same—where coupled with an interest. 


An agent, unless specially 


forbidden by his principal to do so, can delegate his powers to another 
person in any of the following cases, and in no others: 

1. When the act to be done is purely mechanical ; 

2. When it is such as the agent cannot himself, and the subagent can, 


lawfully perform; 


3. When it is the usage of the place to delegate such powers; or, 
4. When such delegation is specially authorized by the principal. 


History: En. Sec. 3140, Civ. C. 1895; 
re-en. Sec. 5456, Rev. C. 1907; re-en. Sec. 
7971, R. C. M. 1921. Cal. Civ. C. Sec. 2349. 
Field Civ. C. Sec. 1259. 


Operation and Effect 


Where an agent was authorized by a 
master to employ medical assistance for 
an injured servant, such agent had no 
authority to delegate to a physician em- 
ployed authority to employ an assistant. 
Bond v. Hurd, 31 M 314, 320, 78 P 579. 

Under this section, held, that where the 
president of a bank, acting as agent for 
a fire insurance company, had determined 
a particular risk when a policy was first 
issued to the insured, he had the right to 
delegate to the cashier of the bank, who 
had for a considerable period of time 
handled much of the detail work in con- 


2-302. (7972) Agent’s 


‘unauthorized employment of subagent. 


nection with issuing policies, the right to 
countersign a renewal policy. Altermatt 
v. Rocky Mountain Fire Ins, Co., 85 M 419, 
424, 427, 279 P 243. 

Id. Evidence that it was customary for 
insurance agents in a certain locality to 
entrust clerks and assistants with the sign- 
ing of fire insurance policies in the name 
of the local agent, was admissible under 
this section, subdivision 3. 


References 


Cited or applied as. section 3140, Civil 
Code, in Bond v. Hurd, 31 M 314, 320, 78 
P 579; Weidenaar v. New York Life Ins. 
Co., 36 M 592, 617, 94 P 1. 


Principal and Agent@=54. 
2 C.J.S. Agency § 134 et seq. 
2 Am. Jur. 154, Agency, §§ 196-207. 


If an 


agent employs a subagent without authority, the former is a principal and 
the latter his agent, and the principal of the former has no connection with 
the latter. 
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History: En. Sec. 3141, Civ. C. 1895; 
re-en. Sec. 5457, Rev. C. 1907; re-en. Sec. 
7972, R. C. M. 1921. Cal. Civ. C. Sec. 2350. 
Field Civ. C. Sec. 1260. 


2-303. 


AGENCY 


References 


Arnold et al. v. Genzberger et al., 96 M 
358, 371, 384, 31 P 2d 396. 


(7973) Subagent, rightfully appointed, represents principal. <A 


subagent, lawfully appointed, represents the principal in like manner with 
the original agent, and the original agent is not responsible to third persons 


for the acts of the subagent. 


' History: En. Sec. 3142, Civ. C. 1895; 
re-en. Sec. 5458, Rev. C. 1907; re-en. Sec. 
7973, R. C. M. 1921. Cal. Civ. C. Sec. 2351. 
Field Civ. C. Sec. 1261. 


Operation and Effect 


An agent of the receiver of the assignee 
of a promissory note stands in the same 
position as the receiver, his principal; and 
a receiver occupies the same position as 


2-304. 


1. The expiration of its term; 
2. The extinction of its subject ; 
3. The death of the agent; 


his insolvent principal prior to the for- 
mer’s appointment. Erlandson v. Erskine 
et al., 76 M 537, 545, 248 P 209. 


References 


Altermatt v. Rocky Mountain Fire Ins. 
Co., 85 M 419, 425, 279 P 243; Arnold et 
al, v. Genzberger et al., 96 M 358, 371, 
31 P 2d 396. 


(7974) Termination of agency. An agency is terminated, as to 
every person having notice thereof, by: 


4. His renunciation of the agency; or, 
5. The incapacity of the agent to act as such. 


History: En. Sec. 3150, Civ. C. 1895; 
re-en. Sec. 5459, Rev. C. 1907; re-en. Sec. 
7974, R. C. M. 1921. Cal. Civ. C. Sec. 2355. 
Field Civ. C. Sec. 1262. 


Operation and Effect 


This section and the following section 
are declaratory of the common law. Nord 


2-305. 


v. Boston & Montana Consol. C. & S. Min. 
Co., 33 M 464, 476, 84 P 1116, 89 P 647. 


Principal and Agent@—2914-46. 
2 C.J.8. Agency § 69 et seq. 
2 Am. Jur. 36, Agency, §§ 35-84. 


(7975) Same—where coupled with an interest. Unless the 


power of the agent is coupled with an interest in the subject of the agency, 
it is terminated, as to every person having notice thereof, by: 


1. Its revocation by the principal ; 


2. His death; or, 
3. His incapacity to contract. 


History: En. Sec. 3151, Civ. C. 1895; 
re-en. Sec. 5460, Rev. C. 1907; re-en. Sec. 
7975, R. C. M. 1921. Cal. Civ. C. Sec. 2356. 
Field Civ. C. Sec. 1263. 


Operation and Effect 


That a party becomes insane while in- 
debted to an attorney who was represent- 
ing him at the time with respect to his 
property interests does not give such at- 
torney the right per se to appear as attor- 
ney for the party’s guardian, who, by rea- 
son of such appointment, becomes respon- 
sible for the estate and the proper con- 
duct of the incompetent’s affairs. State 
ex rel, Davis v. District Court, 30 M 8, 11, 
75 P 516. 

Where, in an action to recover a five per 
cent. commission on the sale price of real 


estate under a contract of indefinite dura- 
tion, plaintiff's agency was not coupled 
with an interest, and he had not procured 
a purchaser ready, able, and willing to 
buy, and his efforts to that end were not 
approaching success, the agency was revo- 
cable at the will of the principal. New- 
man v. Dunleavy, 51 M 149, 155, 149 P 
970. 


References 


Cited or applied as section 3151, Civil 
Code, in Nord v. Boston & Montana Consol. 
C. & S. Co., 33 M 464, 476, 84 P 1116, 89 
P 647. 


2 Am. Jur. 61, Agency, §§ 57-84. 
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CHAPTER 4 
FACTORS 


Section 2-401. Factor defined. 


2-402. Obedience required from factor. 
2-403. Sales on credit. 
2-404. Liability of factor under guaranty commission. 
2-405. Factor cannot relieve himself from liability. 
2-406. Actual authority of factor. 
2-407. Ostensible authority. 
2-401. (7805) Factor defined. A factor is an agent who, in the pursuit 


of an independent calling, is employed by another to sell property for him, 
and is vested by the latter with the possession or control of the property, or 
authorized to receive payment therefor from the purchaser. 


History: En. Sec. 2750, Civ. C. 1895; 
re-en. Sec. 5290, Rev. C. 1907; re-en. Sec. 
7805, R. C. M. 1921. Cal. Civ. C. Sec. 2026. 
Based on Field Civ. C. Sec. 1045. 


Operation and Effect 


A livestock commission company em- 
ployed by one to sell livestock for him 
is a factor within the meaning of this sec- 


tion, and as such entitled to be reimbursed 
by its principal for advances and disburse- 
ments made in good faith in the course of 
its employment. Bowles L. ©. Co. v. Mid- 
land Nat. Bk., 94 M 467, 473, 23 P 2d 967. 


FactorsG1. 
35 C.J.S. Factors § 1. 
22 Am. Jur. 305, Factors. 


2-402. (7806) Obedience required from factor. A factor must obey 
the instructions of his principal to the same extent as any other employee, 
notwithstanding any advances he may have made to his principal upon the 
property consigned to him, except that if the principal forbids him to sell at 
the market price, he may, nevertheless, sell for his reimbursement, after 
giving to his principal reasonable notice of his intention to do so, and of the 
time and place of sale, and proceeding in all respects as a pledgee. 


History: En. Sec. 2751, Civ. C. 1895; Factors€10-14. 
re-en. Sec. 5291, Rev. C. 1907; re-en. Sec. 35 C.J.S. Factors §§ 19, 20, 23, 25. 
7806, R. C. M. 1921. Cal. Civ. C. Sec. 2027. 22 Am. Jur. 320, Factors, §§ 22-25. 
Field Civ. C. Sec. 1046. 


2-403. (7807) Sales on credit. A factor may sell property consigned to 
him on such credit as is usual; but, having once agreed with the purchaser 
upon the terms of credit, may not extend it. 


+History: En. Sec. 2752, Civ. C. 1895; Factors€~26. 

re-en, Sec. 5292, Rev. C. 1907; re-en. Sec. 35 C.J.S. Factors §§ 11, 13, 31. 
7807, R. C. M. 1921. Cal. Civ. C. Sec. 2028. 

Field Civ. C. Sec. 1047. 


2-404. (7808) Liability of factor under guaranty commission. A factor 
who charges his principal with a guaranty commission upon a sale thereby 
assumes absolutely to pay the price when it falls due, as if it were a debt 
of his own, and not as a mere guarantor for the purchaser; but he does not 
thereby assume any additional responsibility for the safety of his remittance 
of the proceeds. 


History: En. Sec. 2753, Civ. C. 1895; 
re-en. Sec. 5293, Rev. C. 1907; re-en. Sec. 
7808, R. C. M. 1921. Cal. Civ. C. Sec. 2029. 
Field Civ. C. Sec. 1048. 


2-405. (7809) Factor cannot relieve himself from liability. A factor 
who receives property for sale, under a general agreement or usage to guar- 
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Factors¢30, 
35 C.J.S. Factors § 38. 


2-406 AGENCY 


antee the sales or the remittance of the proceeds, cannot relieve himself 
from responsibility therefor without the consent of his principal. 


History: En. Sec. 2754, Civ. C. 1895; 7809, R. C. M. 1921. Cal. Civ. C. Sec. 2030. 
re-en. Sec. 5294, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1094. ; 


2-406. (7979) Actual authority of factor. In addition to the authority 
of agents in general, a factor has actual authority for his principal, unless 
specially restricted : 

1. To insure property consigned to him uninsured ; 

2. To sell, on credit, anything entrusted to him for sale, except such 
things as it is contrary to usage to sell on credit; but not to pledge, 
mortgage, or barter the same; and, . 

3. To delegate his authority to his partner or servant, but not to any 
person in an independent employment. 


History: En. Sec. 3171, Civ. C. 1895; Factors@=8 et seq. 
re-en. Sec. 5464, Rev. C. 1907; re-en. Sec. 35 C.J.S. Factors §§ 8, 16, 55 et seq. 
7979, R. C. M. 1921. Cal. Civ. C. Sec. 2368. 22 Am. Jur. 313, Factors, §§ 9 et seq. 


Field Civ. C. Sec. 1267. 


2-407. (7980) Ostensible authority. A factor has ostensible authority 
to deal with the property of his principal as his own, in transactions with 
persons not having notice of the actual ownership. 


History: En. Sec. 3172, Civ. C. 1895; 7980, R. C. M. 1921. Cal. Civ. C..Sec. 2369. 
re-en. Sec. 5465, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1268. 
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Chapter. 1. 
| 2, 


TITLE 3 


AGRICULTURE, HORTICULTURE AND DAIRYING 


Department and commissioner of agriculture, labor and industry—creation 
and general powers, 3-101 to 3-115. 

Grain standards—storage and inspection—regulation of grain warehousemen, 
3-201 to 3-232. 

Seed warehousemen—licensing, 3-301. to 3-309, 

Farm storage of grain as basis for farm credit—inspection and certification, 
3-401 to 3-420. 

Protein testing of grain, 3-501 to 3-513. 

Farm storage public warehousemen, 3-601 to 3-610. 

Bean. warehousemen, 3-701 to 3-715. 

Agricultural seeds, 3-801 to 3-808. 

Sealers of grain, 3-901 to 3-906. 

Harmful barberry control, 3-1001 to 3-1005. 

Horticulture—control. of fruit pests and diseases, 3-1101 to 3-1106. 

Nurseries and nurserymen—license and regulation, 3-1201 to 3-1217. 

Orchards—vegetable and. plant disease control—quarantine, 3-1301 to 3-1308. 

Standard grades and brands for Montana farm products, 3-1401 to 3-1412. 

Miscellaneous powers and duties of department of agriculture, 3-1501 to 
3-1509. 

Farm produce dealer—bond and license, 3-1601 to 3-1603. 

Commercial fertilizer—regulation of sale, 3-1701 to 3-1711. 

Hay dealers—bond and license, 3-1801 to 3-1807. 

Mustard seed—grade requirements—purchaser’s bond and license, 3-1901 to 
38-1912. 

Commercial feeds—regulation, 3-2001 to 3-2010. 

Poultry products—fruits and vegetables—marketing regulations, 3-2101 to 

_ 83-2109. 

Poultry—Montana poultry improvement board, 3-2201 to 3-2212. 

Eggs and egg dealers—license, 35-2301 to 3-2315, 

Dairies and dairy products—regulation of production and sale, 3-2401 to 
3-2475. 

Montana quality label—use on inspected agricultural and food products, 
3-2501 to 3-2505. 


CHAPTER 1 


DEPARTMENT AND COMMISSIONER OF AGRICULTURE, LABOR AND INDUSTRY 


Section 3-101. 


—CREATION AND GENERAL POWERS 


Department of agriculture, labor and industry—creation. 


3-102. Commissioner of agriculture—appointment and term. 
3-103. Bond, salary, and office of commissioner. 

3-104. Commissioner may prescribe regulations—seal.. 
3-105. Appointment and compensation of assistants. 

3-106. Annual report. 

3-107. Powers and duties of department. 

3-108. Organization of divisions. 

. 8-109. Divisions defined. | c 
3-110. Regulation of farming industry and allied subjects. 
3-111. Same—duties concerning poultry raising. 

3-112. Separate division may be created. 

3-113. Deceit: in grade, measure or test of milk and cream unlawful. 
3-114. Penalty for violations—revocation of license. 

3-115. The division of grain standards and marketing. 


3-101. 


(3555) Department of agriculture, labor and industry—creation. 


There is hereby created a department of the government of the state of 
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Montana to be known as the “department of agriculture, labor, and in- 
dustry”. The general purpose of said department is the promotion of the 
agricultural and labor interests of the state of Montana, as hereafter more 


specifically provided. 


History: En. Sec. 1, Ch. 216, L. 1921; 
re-en. Sec. 3555, R. C. M. 1921. 


Cross-References 


Cooperative agricultural corporations 
and districts, secs. 14-301 to 14-331. 

Cooperative Marketing Act, secs. 14-401 
to 14-429, 

Crop liens, sec. 45-701 et seq. 

Farmers’ institutes, secs. 80-401 to 80- 
404. 

Rural Electric Cooperative Act, secs. 
14-501 to 14-531. 

State fair, secs. 80-501 to 80-505. 


Operation and Effect 


Held, that, in effect, there is no differ- 
ence between the general provision of the 
constitution (sec. 7, art. VII) that the 
governor shall nominate and “by and with 
the consent of the senate” appoint all 
constitutional appointive officers, the pro- 
vision authorizing the creation of the de- 
partment of agriculture, labor and indus- 
try (sec. 1, art. XVIII) declaring that a 
commissioner shall be appointed by the 
governor “subject to the confirmation of 
the senate,” and the provision of the act 
creating the department (this section), 
and that the commission shall “be ap- 
pointed by the governor, by and with the 
consent of the senate’; but that, if there 


be a difference, the constitution must pre- 
vail over the declaration of the legisla- 
ture, and, as between the two constitu- 
tional provisions, the special (sec. 1, art. 
XVIII) controls the general one (sec. 7, 
art. VII). State ex rel. Nagle v. Stafford 
et al., 97 M 275, 279, 34 P 2d 372. 


Provisions Are Exclusive 


Held, in a proceeding in quo warranto, 
that where the commissioner of agricul- 
ture, labor and industry was holding over 
until his successor should be appointed 
and qualified, and the appointment of his 
successor was not made until after ad- 
journment of the legislature, preventing 
confirmation by the senate, there was no 
“vacancy” in the office as defined by 
section 59-602, the provisions of which are 
exclusive and do not cover a contingency 
such as the one presented in the instant 
case, to be filled by appointment, and that 
therefore the judgment of the district 
court that the claim of the appointee was 
without foundation was correct. State ex 
rel. Nagle v. Stafford et al., 97 M 275, 279, 
34 P 2d 372. 


Agriculture€=2; States@—45. 
3 C.J.S. Agriculture §6; 59 C.J. States 
§§ 14314, 162. 


3-102. (3556) Commissioner of agriculture — appointment and term. 


The chief executive officer of the department of agriculture, labor, and in- 
dustry, hereinafter referred to as the commissioner of agriculture, shall be a 
commissioner of agriculture, to be appointed by the governor, by and with 
the consent of the senate, and such commissioner shall hold office for a 
term of four years or until his successor is appointed and qualified. 


History: En. Sec. 2, Ch. 216, L. 1921; 
re-en. Sec. 3556, R. C. M. 1921. 


References 


State ex rel. Nagle v. Stafford et al., 97 
M 275, 279, 34 P 2d 372. 


3-103. (3557) Bond, salary, and office of commissioner. Before entering 
upon the duties of his office, the commissioner of agriculture shall take and 
subscribe the constitutional oath of office, and shall give a surety company 
bond in the sum of five thousand dollars, conditioned for the faithful per- 
formance of his duties, the cost of said bond to be paid by the state. The 
commissioner shall receive an annual salary of five thousand dollars, pay- 
able in the same manner as the salaries of other state officers, and shall 
be allowed such expenses as may be actually and necessarily incurred in the 
performance of his duties. He shall maintain his office at the state capitol. 


History: En. Sec. 3, Ch. 216, L. 1921; References 
re-en. Sec. 3557, R. C, M. 1921. State ex rel. Nagle v. Stafford, 99 M 88, 
43 P 2d 636. 
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3-104. (3558) Commissioner may prescribe regulations—seal. The com- 
missioner of agriculture is empowered to prescribe regulations not in- 
consistent with law for the government of his department, the conduct of 
its employees and clerks, the distribution and performance of its business 
and the custody, use, and preservation of the records, papers, books, docu- 
ments, and property pertaining thereto. He shall also have authority to 


designate the form of and to use a seal to authenticate his official acts. 


History: En. Sec. 4, Ch. 216, L. 1921; 
re-en. Sec. 3558, R. C. M. 1921. 


Cross-References 


Agricultural seed warehouses, rules, sec. 
3-306. 

Apples packed for sale, inspection, sec. 
3-1305. 

Bean warehousemen, rules and regula- 
tions, sec. 3-710. 

Children under sixteen, records to be 
kept, sec. 10-203. 

Eggs and egg dealers, rules and regula- 
tions, sec. 3-2310. 

Farm produce dealers, authority, secs. 
3-1601 to 3-1603. 

Farm storage of grain, duties, sec. 3-403. 

Farm storage public warehousemen, du- 


Grades for farm products, establishment, 
sec. 3-1401 et seq. 

Hay dealers, duties, secs. 3-1801 to 3- 
1805. 

Industrial accident board, member, sec. 
92-104. 

Itinerant merchants act, issuance of ex- 
emption permits, sec. 84-3003. 

Montana quality label, duties, sec. 3-2501 
et seq. 

Mustard seed dealers, duties, sec. 3-1906. 

Produce wholesalers, licensing, sec. 84- 


_ 8401 et seq. 


Protein testing of grain, powers, sec. 
3-511. 

Real estate brokers, licensing, sec. 66- 
1901 et seq. 

Sealer of weights and measures, sec. 90- 


ties, sec. 3-601 et seq. 122, 


3-105. (3559) Appointment and compensation of assistants. The com- 
missioner of agriculture shall have the authority to appoint for the per- 
formance of the work of said department such number of secretaries, assist- 
ants, clerks, and other employees as he shall deem necessary for the per- 
formance of the work of the department, subject, however, to the approval 
of the state board of examiners. All persons so employed shall receive the 
compensation fixed by law or fixed by the board or department to whom 
may be entrusted the power to fix the compensation of deputy state officers 
and employees; if not so fixed, the commissioner of agriculture shall de- 
termine the amount of said compensation. No employee of the department 
of agriculture, labor, and industry who is paid a fixed compensation shall 
receive pay for any extra services rendered by him unless expressly author- 
ized by law. 


History: En. Sec. 5, Ch. 216, L. 1921; 
re-en. Sec. 3559, R. C. M. 1921. 


3-106. (3560) Annual report. The commissioner of agriculture shall 
annually on or before the first day of December, and at such other times as 
the governor may require, make a report in writing to the governor con- 
cerning the condition, management, and financial transactions of his de- 
partment. 


History: En. Sec. 6, Ch. 216, L. 1921; 
re-en. Sec. 3560, R. C. M. 1921. 


3-107. (3561) Powers and duties of department. The department of 
agriculture, labor, and industry shall have power and it shall be its duty: 
1. To encourage and promote, in every practicable manner, the inter- 
ests of agriculture, including horticulture and apiculture, domestic arts, 
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dairying, cheese making, poultry raising, the production of wool, and all 
other allied industries. 

2. To collect and publish statistics relating to the production and mar- 
keting of crops and livestock, and of beef, pork, poultry, fish, mutton, wool, 
butter, cheese, and other agricultural products so far as such statistical 
information may be of value to the agricultural and allied interests of the 
state. 

8 To assist, encourage, and promote the organization of farmers’ in- 
stitutes, horticultural and agricultural societies, the holding of fairs, live- 
stock shows, or other exhibits of the products of agriculture. 

4. To establish and promulgate standards for open and closed recep- 
tacles for farm products and standards for the grade and other classifiea-. 
tion of farm products. 

5. To co-operate with producers and consumers in devising and main- 
taining economical and efficient systems of distribution, and to aid» in 
whatever way may be consistent or necessary in accomplishing the reduc- 
tion of waste and expense incidental to marketing. 


6. To have authority to maintain a market news service, including 
information as to crops, freight rates, commission rates, and ‘such other 
matters as may be of service to producers and consumers, acting as a clear- 
ing house for information between producer and consumer. 


7. To gather and diffuse timely information concerning the supply, 
demand, prevailing prices, and commercial movement of farm products: 


8. To investigate the practices and methods of factors, commission 
merchants, and others who receive, solicit, buy, sell, handle on commission 
or otherwise, or deal in grain, dairy products, eggs, livestock, vegetables, or 
other farm products, to the end that the distribution of such commodities 
through such factors, commission merchants, and others shall be efficiently 
and economically accomplished without hardship, waste or fraud. 


9. To co-operate with the state college of agriculture, the agricultural 
experiment stations and the federal government to the end that all avail- 
able agencies may be employed, to the best advantage, for the betterment 
of the agricultural industries of the state, for the improvement of country 
life and for promoting equality of opportunity for the farmers of the state. 


10. To ascertain, as far as possible, what conditions make for the suc- 
cess of a homeseeker and what conditions make for his failure, and to assist 
in remedying such of the conditions which make for failure as are capable 
of remedy. To examine or cause to be examined upon application. of any 
land colonization company or lands proposed for colonization, and to certify 
his findings when conditions warrant : 

(A) That the land is suitable for agricultural purposes. 

(B) That the location of the land with reference to public roads and 
shipping facilities is favorable to colonization development. : 

(C) That the plan of colonization in each instance is in the interest of 
the settlers or homeseeker. 

(D) That the'terms of payment are on the amortization plan. 

(HE) That satisfactory assurance has been given to the cummissioner 
that the plan of colonization adopted will not be changed to the detriment 
of the homeseeker. 
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11. To conduct and manage the state fair and to have custody of the 
state fair grounds, buildings, and other property belonging thereto. 

12. To take and hold in the name of the state of Montana property, 
real and personal, acquired by gifts, subscriptions, donations, and bequests. 

13.. To sell and dispose of peRdowal property owned by i in such .man- 
ner as the commissioner may provide, when in the judgment of the depart- 
ment such sale or disposal best promotes the purposes for which the depart- 
ment is established. 

14. To contract with the approval of the state board of examiners in 
respect to any matter within the scope of its authority. 


History: En. Sec. 7, Ch. 216, L. 1921; 
re-en. Sec. 3561, R. C. M. 1921. 


3-108. (3562) Organization of divisions. For the purpose of the orderly 
administration of the affairs of the department of agriculture, labor, and in- 
dustry, the same shall be organized into divisions, which divisions shall 
have charge of the matters hereinafter designated, and such other matters 
properly within the scope of the department, as shall be alloted to them by 
the commissioner of agriculture. 


History: En. Sec. 8, Ch. 216, L. 1921; 
re-en. Sec. 3562, R. C. M. 1921. 


3-109... (3563) Divisions defined. There shall be four main divisions of 
the department of agriculture, labor, and industry, to-wit: 

The division of farming and dairying. | 

The division of grain standards and marketing. 

The division of horticulture. 

The division of labor and publicity. 

The divisions hereby created are intended for the sole purpose of pro- - 
moting the logical and convenient classification of the work of the depart- 
ment, and nothing herein contained shall be deemed to prevent any person 
engaged in the work of a particular division from performing the work of 
another division; the commissioner may likewise create additional divisions 

“at his discretion. 


History: En. Sec. 9, Ch. 216, L. 1921; 
- re-en. Sec. 3563, R..C. M. 1921. 


' 3-110. (3564) Regulation of farming industry and allied subjects. The 
department of agriculture, labor and industry, through its authorized agents 
and representatives, shall enforce all the laws of Montana now existing or 
hereafter enacted for the protection and regulation of the farming industry 
in Montana; it shall also make a special study of the conditions of farm life 
in Montana and the problems of marketing and distribution of farm pro- 
ducts, and shall from time to time make recommendations to the governor 
concerning needed legislation upon such subjects; it shall enforce the pro- 
visions of sections 3-801 to 3-808 of this code, relating to purity of agri- 
cultural seeds, and of sections 3-1001 to. 3-1005 of this code, relating to the 
eradication of the barberry plant, and of sections 3-1306 to 3-1808 of this 
eode, relating to the control of insect pests and plant diseases, and for that 
purpose shall make proper and necessary rules and regulations. 


History: En. Sec. 10, Ch. 216, L. 1921; 
re-en. Sec, 3564, R. C. M. 1921; amd. Sec. 1, 
Ch. 88, L. 1939. 
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3-111. (3565) Same—duties concerning poultry raising. The division 
of farming and dairying shall investigate and bring to the attention of the 
public the value and importance of poultry raising in Montana, and shall 
publish for free distribution reports and bulletins pertaining to the advance- 
ment of poultry husbandry. Said division shall also supervise and promote 
local poultry associations, and shall supervise the holding of an annual state 
poultry exhibition. 


- History: En. Sec. 11, Ch, 216, L. 1921; 
re-en. Sec. 3565, R. C. M. 1921. 


3-112. (3567) Separate division may be created. The commissioner of 
agriculture may, in his discretion, create a separate division to have charge of 
the subject of poultry husbandry and apiculture. 


History: En. Sec. 13, Ch. 216, L. 1921; AgricultureC=2. 
re-en. Sec. 3567, R. C. M. 1921. 3 C.J.S. Agriculture § 6. 


3-113. (3572.1) Deceit in grade, measure or test of milk and cream un- 
lawful. No person, firm or corporation selling or delivering milk or cream, 
and no person, firm, or corporation receiving or purchasing milk or cream by 
weight, grade or Babcock test, or either, or by measure, grade or Babcock 
test, or either, shall with intent to deceive or defraud as to the weight, grade, 
measure or Babcock test thereof; manipulate, change or alter such measure, 
Babcock test, grade or weight, or make or return to any person any false, 
inaccurate or untrue statement of such weight, grade, Babcock test or meas- 
ure, or use any measure, grading or testing apparatus which does not com- 
ply with the standards of the department of agriculture or which has been 
condemned as inaccurate. 


History: En. Sec. 1, Ch. 182, L. 1931; Food@4, 5. 
amd. Sec. 1, Ch. 169, L. 1933. 36 C.J.S. Food §§ 14, 15. 


3-114. (3572.2) Penalty for violations—revocation of license. Any per- 
son, firm or corporation who violates any of the provisions of section 3-113 
shall be guilty of a misdemeanor and upon conviction thereof shall be 
punished by a fine of not more than three hundred dollars ($300.00) or by 
imprisonment in the county jail for not more than two (2) months, or by 
both such fine and imprisonment. The commissioner of agriculture is also 
authorized and empowered to revoke any license issued by his department to 
any person, firm or corporation upon his or their conviction for violation of 
the provisions of this act. 


History: En. Sec. 2, Ch. 182, L. 1931; Food¢=3, 12. 
amd. Sec. 2, Ch. 169, L. 1933. 36 C.J.S. Food §§ 12, 21, 22, 26-28. 


3-115, (8573) The division of grain standards and marketing. The de- 
partment of agriculture, labor and industry, through the division of grain 
standards and marketing, shall enforce all the laws of the state of Montana 
concerning the handling, weighing, grading, inspection, storage and mar- 
keting of grain, and the management of public warehouses. 


History: En. Sec. 19, Ch. 216, L. 1921; storing property in a bean warehouse was 
re-en. Sec. 3573, R. C. M. 1921. not conditioned on the licensing and super- 
vision of the warehouse by the state and 


oe the surety company knew there was no 
from Liability Because Bean Warehouse tate law for the licensing, regulation, or 


Not Licensed or Regulated by State supervision of bean warehouses, it is not 
Where a bond for the protection of those relieved from liability because the ware- 
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house was not licensed nor subject to posit Co. of Maryland v. State of Montana, 
supervision by the state. Fidelity & De- 92 F 2d 693, 697: 16 F Supp. 489. 


CHAPTER 2 


GRAIN STANDARDS—STORAGE AND INSPECTION—REGULATION OF GRAIN 
WAREHOUSEMEN 


Section 3-201. Definitions. 

3-202. Fees to be paid to state sealer of weights and measures. 

3-203. Expenses of sealer and deputies—how paid. 

3-204. Scale testing equipment to be transferred to department of agriculture. 

3-205. Inspectors of grain—samplers and weighers—qualifications—interest. 

3-206. Penalty for misconduct by inspectors. 

3-207. Designation of inspection points—deputy inspectors. 

3-208. Charges of public warehousemen. 

3-209. Establishment of standard grain grades—procedure. 

3-210. Rules governing dockage—sample inspection. 

3-211. Cleaning apparatus to remove dockage—hearing—appointment of deputy 
inspectors. 

3-212. Copies of grades, rules and regulations to be furnished warehousemen— 
display of same. 

3-213. Fees for inspection and weighing grain. 

3-214. Records of weighing and grading—certificate. 

3-215. Removal of inspectors, samplers or weighers for misconduct. 

3-216. Appeals to commissioner of agriculture—hearing and order. 

3-217. Discrimination in charges by warehousemen prohibited. 

3-218. Duty of warehousemen to receive grain—warehouse receipt. 

3-219. Penalty for unlawful issue cf warehouse receipt. 

3-220. Regulation of sale and storage of grain—identity of grain in general 
storage. 

3-221. Kind and quality of grain to be delivered on return of receipt. 

3-222. Dispute as to grade or dockage—laboratory test to be made. 

3-223. Date of termination of storage contracts evidenced by warehouse receipts. 

3-224. Termination of storage contract—sale of grain for charges. 

3-225. Disposal of grain without notice to department of agriculture and com- 
pliance with law forbidden—delivery of grain for warehouse receipts. 

3-226. Possession by warehouseman considered bailment, when—prior right of 
warehouse receipt holder to grain. 

3-227. Annual report of warehouseman—special reports—penalty for failure to 
report. 

3-228. Bond—license and fees of warehousemen, track-buyers and others—pen- 
alty for operating without license. 

3-229. Protection of holders of warehouse receipts by intervention of department 
of agriculture—authority of department—action on bond—attorney gen- 
eral and county attorneys to assist. 

; 3-230. Special inspection of grain. 
3-231. Sampling grain. 
3-232. Examination of grain cars at destination—license of grain weighers. 


3-201. (3574) Definitions. Whenever the word “grain” is mentioned in 
this act, it shall be construed to include flax. The term “public warehouse” 
includes any elevator, mill, warehouse, or structure in which grain is re- 
ceived from the public for storage, milling, shipment or handling. The term 
“public warehouseman” shall be held to mean and include every person, 
association, firm and corporation owning, controlling, or operating any pub- 
lic warehouse in which grain is stored or handled in such a manner that the 
grain of various owners is mixed together, and the identity of the different 
lots or parcels is not preserved. The term “grain dealer” shall be held 
to mean and include every person, firm, association and corporation owning, 
controlling, or operating a warehouse, other than a public warehouse, and 
engaged in the business of buying grain for shipment or milling. The term 


i 
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“track buyer” shall:mean and include every person, firm, association, and 
corporation who engages in the business of buying grain for shipment or 
milling, and who does not own, control, or operate a warehouse or public 
warehouse. The terms “agent,” “broker,” and “commission man” shall mean 
and include every person, association, firm and corporation who engages in 
the business of negotiating sales or contracts for grain or of making sales or 
purchases for a commission. 

History: En. Sec. 20, Ch. 216, L. 1921; Patton-Kjose Company; Ine., 90 M 461, 
re-en. Sec. 3574, R. C. M. 1921; amd. Sec. 477, 5 P 2d. 210. 
1, Ch. 41, L. 1923; amd. Sec. 1, Ch. 154, 

67 C.J. Warehousemen § 7, 


References 


American Surety Co. v. Butler et al., 
86 M 584, 593, 284 P1011; Whorley v. 


3-202. (8575.2) Fees to be paid to state sealer of weights and measures. 
It shall be the duty of each person, firm, co-partnership, or corporation 
owning or in possession of a scale or scales to pay to the state sealer of 
weights and measures or his deputies at the time of inspection of such scale 
or scales, the following inspection fees: For each railroad track scale the 
sum of ten ($10.00) dollars; grain shipping hopper scale with a capacity of 
forty thousand (40,000) pounds or over, twenty ($20.00) dollars; wagon 
seale, truck scale, coal scale, dump scale, automatic or hopper shipping scale, 
beet scale, and stock scale, up to and including ten (10) ton capacity, five 
($5.00) dollars, from fifteen (15) ton up to and including thirty (30) ton 
capacity, eight ($8.00) dollars, and forty (40) ton capacity and. over, fifteen 
($15.00) dollars; for each dormant platform scale and dial seale with a 
capacity of five hundred (500) pounds to one thousand (1,000) pounds, two 
($2.00) dollars; each portable scale, meat track scale; hanging scale and 
commercial person weighing scale, one ($1.00) dollar; grain testers and other 
small scales used for weighing and testing grain in grain elevators, or ware- 
houses, fifty (50c) cents; all counter scales with a capacity of one (1) to ten 
(10) pounds, twenty-five (25c) cents; all counter scales with a capacity of 
over ten (10) pounds, seventy-five (75c) cents. The sealer of weights and 
measures, shall by proper regulation, fix inspection fees for any scales, 
weights, measures, weighing and computing devices not.covered by the 
foregoing schedule of fees. | 

History: En. Sec. 2, Ch. 124, L. 1927; Weights and Measures¢=7. 

amd. Sec. 2, Ch. 31, L. 1933; amd. Sec. 2, 68 C.J. Weights and Measures § 8 et seq. 


Ch. 146, L. 1939; amd. Sec. 1, Ch. 109, L. 
1945;.amd. Sec. 1, Ch. 163, L. 1947. 


3-203. (3575.3) Expenses of sealer and deputies—how paid. All bills 
and accounts incurred by the state sealer of weights and measures and his 
deputies shall be presented to the board of examiners and allowed by said 
board in the same manner as provided for other claims contracted for and 
in behalf of the state of Montana. And to expedite the handling of the 
work in the field there shall be set aside a contingent revolving fund of two 
thousand dollars ($2,000.00) out. of which the expenses of'the field men 
shall be paid: each week, together with: other: emergency cash claims. 


- History: En. Sec. 3, Ch. 124, L. 1927; 
amd. Sec. 3, Ch. 146, L. 1939. 
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3-204. (3575.8) Scale testing equipment to.be transferred to department 
of agriculture. All equipment in possession of the secretary of state of 
Montana, for the purpose of calibrating test weights, shall be transferred 
to the department of agriculture, for use in the scale testing department. 


History: En. as Sec. 7-A by Sec. 4, Ch. 
31, L. 1933. 


3-205. (3576) Inspectors of grain—samplers and weighers—qualifica- 
tions—interest. The commissioner of agriculture shall appoint a chief in- 
spector of grain for the state, and such number of inspectors, samplers and 
weighers as may be necessary to properly and thoroughly enforce the pro- 
visions of this act. Such inspectors shall be able to qualify under the terms 
and in accordance with the United States federal grain standards act; no 
such inspector, sampler or weigher shall be interested directly or indirectly 
‘in.the handling, sorting, shipping, purchasing or selling of grain or grain 
products. 


‘History: En. Sec. 22, Ch. 216, L. 1921; Inspection€—4; Weights and Measures 

re-en. Sec. 3576, R. C. M. 1921; amd. Sec. ¢€=8. 

2, Ch. 154, L. 1929. 44 C.J.S. Inspection §§ 10, 11; 68 C.J. 
Weights and Measures § 8 et seq. 


8-206. (3577) Penalty for misconduct by inspectors. Any inspector, 
sampler, or weigher, who shall be guilty of any neglect of duty, or who shall 
_knowingly or carelessly inspect, sample, or weigh any grain, or who shall, 
directly or indirectly, accept any money.or other consideration for any 
neglect of duty or any improper performance of duty as such inspector, 
sampler, or weigher, or any person, persons, corporation, or agent, who shall 
improperly influence, or attempt-to improperly influence, any inspector, 
sampler, or weigher in the performance of his duties, shall be deemed guilty 
of a. misdemeanor, and upon conviction thereof shall be fined not less than 
one hundred dollars nor more than five hundred dollars, or be imprisoned 
in the county jail not less than thirty days nor more than one year, or by 
both such fine and imprisonment, in the discretion of the court. 


History: En. Sec. 23, Ch. 216, L. 1921; 
re-en. Sec. 3577, R. C. M. 1921. 


3-207. (8578) Designation of inspection points — deputy inspectors. 
Such cities and towns where grain is received in carload lots may be desig- 
nated by the commissioner of agriculture as inspection points, and be pro- 
vided with state inspection and weighing; provided, that the expenditures 
for the inspection and weighing at the points designated by the commissioner 
shall not exceed the receipts of fees at such point or points. The commis- 
sioner may.also assign deputy inspectors to such territory or portions of the 
state as it may determine to be necessary, and it shall be the duty of such 
deputy inspectors to inspect grain delivered in less than carload lots in such 
territory or portions of the state to which they may be assigned, to: furnish 
producers within such territory or portions of the state with such inspection 
as shall enable them to determine the grade of their grain, and to perform 
such other duties as the commissioner may prescribe. 


History: En. Sec. 24, Ch. 216, L. 1921; Inspection¢€—4, 5. 
re-en. Sec. 3578, R. C.:M. 1921. 44 C.J.S. Inspection §§ 5-8, 10, Fie 
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3-208. (3579) Charges of public warehousemen. Charges must be made 
by all public warehousemen subject to the provisions of this act, for the 
handling or storage of grain, as follows: 


(a) Two cents per bushel for receiving, elevating, weighing, and im- 
mediate delivery on car of the identical grain without mixing. Immediate de- 
livery—not less than forty-eight hours but where conditions permit, special 
bin assemblage of grain without loss of identity for carload shipment shall 
be construed as immediate delivery, provided total period of assemblage and 
delivery does not exceed seventy-two hours. Provided in case said period 
is from seventy-two hours to one hundred and six hours, the entire charge 
shall be two and one-half cents per bushel, and from one hundred and six 
to one hundred and thirty hours, the charge shall be three cents per bushel. 
This rate for immediate delivery apples to all grain so delivered. 

(b) Four cents per bushel for all grains except flax, for receiving, 
grading, weighing, elevating, insuring, fifteen days or part thereof free 
storage, and delivering to the owner. For flax this charge shall be five cents 
per bushel. , | 

(ec) Two cents per bushel for cleaning grain at request of owner where 
there are cleaning facilities, in which case screenings shall be delivered to 
owner. ; 

(d) The charges for storage shall be: one-thirtieth of one cent per day 
per bushel for each day in storage after period of free storage has elapsed. 

(e) Twenty-five per cent reduction from the above charges shall be 
allowed when the market price of wheat being sold at point of origin at 
time of sale is less than fifty cents per bushel. 

Failure on the part of any public warehouseman to comply with the pro- 
visions of this act will render the licenses of such warehouseman subject to 
revocation and cancellation by the commissioner of agriculture. 


History: En. Sec. 25, Ch. 216, L. 1921; 
re-en. Sec. 3579, R. C. M. 1921; amd. Sec. 
38, Ch. 154, L. 1929; amd. Sec. 2, Ch. 35, 
L. 1933. 


Definition of Wheat 


“Wheat” as used in the storage act in 
determining the storage charges connotes 
wheat of the highest grade. Attorney Gen- 
eral’s Opinions, No. 154, Vol. 15. 


Operation and Effect 


Plaintiff delivered a quantity of grain 
to an elevator. Three months later he sold 
it to the elevator company; at that time, 
while section 3-217 requires the warehouse- 
man to charge storage, and this section 
prescribes the penalty for failure to do so, 
none was charged when the sale was made. 
In an action to recover the balance of the 


3-209. 


sale price due, the buyer contended that 
no storage having been charged, the con- 
tract of sale was invalid as against public 
policy. Held, that the contract of storage, 
one of bailment and the contract of sale 
were separate and distinct contracts, and 
in the absence of proof that the waiver of 
storage was an inducement for the sale, 
the latter transaction was valid. Spurgeon 
v. Imperial Elevator Co., 99 M 482, 43 P 
2d 891. 


References 


Rocky Mountain Elevator Co. v. Bammel 
et al., 106 M 407, 414, 81 P 2d 673. 


Weights and Measures@=27. 
68 C.J. Weights and Measures § 178 et 
seq. 


(3580) Establishment of standard grain grades — procedure. 


The commissioner of agriculture shall fix and establish standard grades to 
apply to all grain bought or handled by public warehouses in this state. The 
commissioner of agriculture shall adopt as state grade standards all grades 
for grain now or hereafter established by the United States department of 
agriculture. Standards for grain, other than those fixed as above, shall be 
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established by the commissioner of agriculture after due notice and public 
hearing, notice thereof to be given by publication in three newspapers of 
the state, at least ten days prior to such hearing. 

eee standards, or any alteration or modification of such standards 
which the commissioner of agriculture may establish, shall. not become 
effective within thirty days after publication, except on the case of grades 
established by the United States department of agriculture, which shall 
become effective ten days after publication. 

All interested persons desiring to be heard shall be permitted to give 
testimony, and such other witnesses may be subpoenaed as the commis- 
sioner of agriculture may deem necessary, which witnesses shall be entitled 
to the same fees and mileage as are provided for witnesses in civil actions, 
and shall be paid out of the fund created by the provisions of this act. Such 
grain standards shall not apply to grain contracted for previous to their 
disposition. 

History: This and the three following 


sections were enacted as Sec. 26, Ch. 216, 
L. 1921; re-en. Sec. 3580, R. C. M. 1921. 


3-210. Rules governing dockage—sample inspection. The commissioner 
of agriculture shall, after such hearing, make and issue reasonable rules 
and regulations governing the dockage, which shall be made on inferior 
grades and in all executory contracts thereafter entered into; provided, 
that the same shall not conflict with the terms of the United States federal 
grain standard act. Where the price or amount to be paid therefor depends 
upon terminal weight or grade, such rules and regulations shall control the 
dockage in so far as the same affects the price to be paid, and such rules and 
regulations shall become part of the contract of sale. The commissioner of 
agriculture shall also make provisions for sample inspection of grain, make 
rules and regulations governing same and provide that such inspection when 
made shall be final. 

History: See history of Sec. 3-209. 


3-211. Cleaning apparatus to remove dockage—hearing—appointment 
of deputy inspectors. The commissioner of agriculture shall have power to 
require, after personal notice of not less than thirty days served upon any 
warehouseman and a public hearing, cleaning apparatus to be established 
where none now exists to remove dockage and the return of same to the 
owner, or its equivalent in value, less cleaning charges, which may be fixed 
by the commissioner of neoinh aaa 

The commissioner of agriculture shall, during the grain- -marketing sea- 
son, appoint such deputy inspectors as he deems necessary to visit the 
eee districts for the purpose of investigating grain grading, 
dockage, and weighing, and enforcing the rules and regulations laid down by 
the commissioner. 

History: See history of Sec. 3-209. 


3-212. Copies of grades, rules and regulations to be furnished ware- 
housemen—display of same. It shall be the duty of the commissioner of 
agriculture, immediately after the establishment of such grades, and the 
promulgation of rules and regulations fixing dockage, as herein provided, 
to supply all public warehousemen which the records of his office show are 
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then or thereafter engaged in operating such warehouses, with a copy of 
such grades, rules, and regulations. It shall be the duty of every publie ware- 
houseman to keep such copy on file in a convenient place in every such 
warehouse, and if an office is maintained in connection with such warehouse, 
a copy of such grades, rules and regulations shall be kept on file in such 
office, and a placard notice posted in a conspicuous place in every such ware- 
house and such office, reading as follows: “A copy of Montana grades, rules, 
and regulations is on file here for information of interested parties.” 


Every such warehouseman shall exhibit such copy of grades, rules, and 
regulations to any interested party applying therefor at any such ware- 
house or office, and permit such interested party to examine and consult 
such copy. 

History: See history of Sec. 3-209. Agriculture€2; Inspection¢=3. 
3 C.J.8. Agriculture § 6; 44 C.J.S. Inspec- 
tion § 4. 

3-213. (3581) Fees for inspection and weighing grain. The commis- 
sioner of agriculture shall fix the fees for inspection and weighing of grain, 
and such fees shall be a lien upon such grain until paid. 

No commercial laboratory for public service shall certify to the grade 
or protein content of grain unless such commercial laboratory is licensed 
by the commissioner of agriculture under such rules and regulations as he 
may prescribe. 


History: En. Sec. 27, Ch. 216, L. 1921; Inspection€=6; Weights and Measures 
re-en. Sec. 3581, R. C. M. 1921; amd. Sec. €=-8. 
4, Ch. 154, L. 1929. 44 C.J.S. Inspection § 12; 68 C.J. Weights 


and Measures § 12 et seq. 


3-214. (3582) Records of weighing and grading—certificate. The -in- 
spectors, samplers and weighers shall, at places provided for state inspection, 
have exclusive control of the weighing and grading of grain to be inspected, 
and the certificates of such officers relative to such weighing and grading, 
shall be conclusive upon all parties interested. Suitable books and records 
shall be kept, in which shall be entered a faithful and true record of every 
earload of grain inspected or weighed by them, and showing the number 
of and initial or other designation of the car containing such carload, its 
weight, the kind of grain and its grade, and if graded below standard No. 
1 grade, the reason for such grade, if of inferior grade, the amount of 
such dockage, the amount of fees and forfeitures and disposition of the 
same, and for each car of grain they shall give a certificate of inspection, 
showing the kind and grade of the same and the reason for all grades 
below No. 1, the amount to be allowed for dockage, if any. They shall 
also furnish the agent of the railroad company, or other carrier over 
which such commodity was shipped or carried, a certificate showing the 
weight thereof, if requested to do so. They shall also keep a true record 
of all appeals, decisions, and a complete record of every official act, which 
books and records shall hie open to inspection by any party in ber ae 


History. En. Sec. 28, Ch. 216, L. 1921; 
re-en, Sec. 3582, R. C. M. 1921. 


3-215. (3583) Removal of inspectors, samplers or weighers for miscon- 
duct. Upon written complaint filed with the commissioner of agriculture, 
charging an inspector, sampler, or weigher with official misconduct, in- 
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efficiency, incompetency, or neglect of duty, the commissioner of agriculture 
shall investigate such charges, and, if it be found sustained, shall remove 
such officer. 


History: En. Sec. 29, Ch. 216, L. 1921; Inspection€—4; Weights and Measures 
re-en. Sec. 3583, R. C. M. 1921. C8, 
44 C.J.8. Inspection §§ 10, 11. 


3-216. (3584) Appeals to commissioner of agriculture — hearing and 
order. In case any owner, consignee, or shipper of grain, or any warehouse- 
man, shall be aggrieved at the grading of such commodity, such aggrieved 
person may appeal to the commissioner of agriculture from such decision 
within ten days from the date of certificate, by giving notice of appeal and 
paying a fee to be fixed by the commissioner of agriculture, which shall be 
refunded if the decision appealed from is sustained. Such notice of appeal 
may be given by letter or notice to the commissioner of agriculture, stating 
that such party appeals from the decision of the inspector, and specifying 
the initials and numbers of the cars in which such grain was contained when 
inspected and graded. 


The appellant shall also file with the commissioner of agriculture a list 
containing the names and addresses of all parties interested in the subject 
matter. It shall be the duty of the commissioner of agriculture, upon re- 
ceiving such notice and list of interested parties, to immediately notify 
the parties interested of the time and place designated by it for a hearing, 
and. at such time and place, which shall be five days from the date of 
‘receiving such notice, hold a hearing and inquire into the reasonableness 
and correctness of such original grading, and such evidence shall be re- 
ceived as parties thereto may desire to offer. After such hearing, the 
commissioner of agriculture shall make such order affirming or modifying 
the grade so established by the inspector as the facts and evidence may 


justify. 
History: En. Sec. 30, Ch. 216, L. 1921; Inspection€=5. 
re-en. Sec. 3584, R. C. M. 1921. 44 C.J.S. Inspection §§ 5-8. 


as 217. (3585) Discrimination in charges by warehousemen prohibited. 
If any public warehouseman subject to the provisions of this act shall, di- 
rectly or indirectly, by any special charge, rebate, drawback, or other device, 
demand, collect, or receive from any person, or persons, a greater or lesser 
compensation for any service rendered, or to be rendered, in the handling 
or storage of grain, than he demands, collects, or receives from any other 
person or persons for a like and contemporaneous service in the handling 
or storage of grain, under substantially similar circumstances or condi- 
tions, or if any such public warehouseman shall make or give any undue 
or unreasonable preference or advantage to any person, company, or cor- 
poration in any respect whatever, or shall subject any particular person, 
company, firm, or corporation, to any undue or unreasonable prejudice or 
disadvantage, in any respect whatsoever, such warehouseman shall be sub- 
ject to a penalty as herein provided. 
History: En. Sec. 25, Ch. 209, L. 1919; it to the elevator company; at that time, 


re-en. Sec. 3585, R. C. M. 1921. while this section requires the warehouse- 
: man to charge storage, and section 3-208 
Operation and Effect prescribes the penalty for failure to do so, 


Plaintiff delivered a quantity of grain. none was charged when the sale was made. 
to an elevator. Three months later he sold In an action to recover the balance of the 
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sale price due, the buyer contended that no 
storage having been charged, the contract 
of sale was invalid as against public policy. 
Held, that the contract of storage, one of 
bailment, and the contract of sale were 
separate and distinct contracts, and in the 
absence of proof that the waiver of stor- 
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age was an inducement for the sale, the 
latter transaction was valid. Spurgeon v. 
Imperial Elevator Co., 99 M 432, 43 P 2d 
981. 


Warehousemen¢=27. 
67 C.J. Warehousemen §§7 et seq., 183. 


3-218. (3586) Duty of warehousemen to receive grain—warehouse re- 
ceipt. Every public warehouseman shall receive for storage and shipment 
without discrimination of any kind, so far as the capacity of his warehouse 
will permit, all grain tendered him in the usual course of business in suit- 
able conditions for storage. A warehouse receipt, in form prescribed by 
law and the rules and regulations of the commissioner of agriculture, shall 
be issued and delivered to the owner, or his representative, immediately 


upon receipt of such load or parcel of grain 


History: En. Sec. 26, Ch. 209, L. 1919; 
re-en. Sec. 31, Ch. 216, L. 1921; re-en. Sec. 
3586, R. C. M. 1921. 


Bailment 


An operator of a grain elevator is a 
public warehouseman; delivery of grain 
for storage constitutes a bailment, and as 
bailee he must, under the Montana law, 
at all times keep on hand in bonded ware- 
houses sufficient grain to make redelivery 
on all storage receipts, and may not sell 
or deliver it out of storage except as pro- 
vided by law; he may not use it for pur- 
poses of speculation on the market. Whor- 
ley v. Patton-Kjose Co. Inc., 90 M 461, 
477, 5 P 2d 210. 


References 


Stites v. Montana & Dakota Grain Co., 
86 M 559, 561, 284 P 536. 


56 Am. Jur. 313 et seq., Warehouses. 

Liability of warehouseman for damage 
to, or destruction of, property by fire. 16 
ALR 280. 

Deposit of grain without obligation to 
return identical. grain as a bailment or a 
sale. 54 ALR 1166. 

Liability of warehouseman for deterior- 
ation of goods due to improper tempera- 
ture. 55 ALR 1103. 

Legal effect of transaction by which 
grain or other commodity is received for 
storage by one who has not complied with 
statutory conditions necessary to become 
a public warehouseman. 108 ALR 928. 

Storage contract as a bailment of chat- 
tels or lease of place where chattels are 
stored. 138 ALR 1137. 


3-219. (38587) Penalty for unlawful issue of warehouse receipt. It shall 
be unlawful for any public grain warehouseman to issue a receipt for grain, 
except on the actual delivery of the grain into the warehouse, or to issue a 
warehouse receipt for a greater amount of grain than that actually received. 

Any person violating any of the provisions of this section, and any 
erain inspector knowingly permitting any grain to be delivered contrary 
to the provisions of this section, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined not less than one hundred dollars 
nor more than five hundred dollars, or imprisoned in the county jail not 
less than thirty days nor more than six months. 

History: En. Sec. 28, Ch. 209, L. 1919; Warehousemen¢=36. 
re-en, Sec. 3587, R. C. M. 1921. 67 C.J. Warehousemen § 292. 
References 


Stites v. Montana & Dakota Grain Co., 
86 M 559, 561, 284 P 536. 


3-220. (8588) Regulation of sale and storage of grain—identity of grain 
in general storage. In cases of grain being sold outright to the ware- 
houseman at the time of delivery or grain placed in store with the ware- 
houseman to be sold at a future time to the warehouseman to whom de- 
livered, settlement shall be made on the basis of grade, quality, protein con- 
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tent and quantity. In cases of storage of grain with intent of future re- 
delivery of the grain the owner must so designate at time of delivery to 
enable the warehouseman to special bin. Failure to so designate at time of 
delivery, the grain will lose its identity in general storage. Therefore, owner 
agrees to accept quantity of like grade, kind and quality (as provided for 
under the United States federal grain standards act) from warehouseman’s 
general storage. 

History: Secs. 3-220 to 3-224 were orig- 3588, R. C. M. 1935. That section has been 


inally enacted as single section, Sec. 32, divided for more convenient reference. 
Ch. 216, L. 1921, and appeared as Sec. 


3-221. Kind and quality of grain to be delivered on return of receipt. 
Upon the return of the receipt to the proper warehouseman, properly en- 
dorsed, and upon payment or tender of all advances and legal charges, 
grain of grade agreed upon, of equal quality or value and quantity equal 
to that placed by him in store shall be delivered to the holder of such re- 
ceipt within forty-eight hours after the facilities for receiving the same have 
been provided, or at the option of the owner such warehouseman shall de- 
liver such grain at terminal, or if mutually agreed, the equivalent market 
value thereof on said date, less any freight and storage charges to terminal, 
and such other charges as may be allowed by the commissioner of agri- 
culture. Owners of warehouse receipts surrendered for shipment shall fur- 
nish the warehouseman with written instructions regarding the capacity 
of cars to be ordered from the transportation company, and as to the manner 
of loading and billing shipments made in such cars as are furnished by the 
transportation company. The warehouseman shall load and bill all such 
shipments in exact accordance with instructions given, and shall be liable 
to the owner of the warehouse receipt so surrendered for the amount of any 
excess freight paid, or for other damages suffered by the owner of the ware- 
house receipt, resulting from the failure of the warehouseman to follow 
accurately the loading and billing instructions as given him, provided that 
the owner of said warehouse receipt shall immediately furnish to said ware- 
houseman a duplicate copy of the original state weighmaster’s certificate of 
weight of said carlot shipment at terminal. 


History: See history of Sec. 3-220. 


3-222. Dispute as to grade or dockage—laboratory test to be made. 
If any dispute or disagreement arises between the party receiving and the 
party delivering the grain at any public warehouse in this state as to the 
proper grade or dockage, or both, of any grain, in accordance with standards 
at terminal points, an agreed average sample of at least one quart of said 
grain in dispute may be taken by the parties interested, and forwarded in 
an air tight tin container duly marked for identification by the interested 
parties, mail or express charges prepaid, with the names and addresses of 
the parties, to the chief grain inspector, Great Falls, Montana, or any state 
laboratory whose chief inspector has been qualified by the United States de- 
partment of agriculture to grade grain, and make laboratory tests for pro- 
tein, who will, upon request, examine said grain and adjudge what grade 
said sample is entitled to under the inspection rules and which amount of 
dockage it contains, and the findings of such inspection shall be binding upon 
both parties, subject to appeal, as hereinafter provided. If the grain in 
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question is damp, musty, or otherwise out of condition, this fact, with any 
other necessary information, must accompany sample. 


History: See history of Sec. 3-220. 


3-223. Date of termination of storage contracts evidenced by warehouse 
receipts. All storage contracts on grain in store in public local grain 
warehouses, as evidenced by a warehouse receipt, shall terminate on June 
30th of each year. 

History: See history of Sec. 3-220. 


3-224. Termination of storage contract — sale of grain for charges. 
Storage on any or all grain may be terminated by the owner at any 
time before the date mentioned herein by the payment or tender of all legal 
charges and the surrender of the storage receipt, together with a demand 
for delivery of such grain, or notice to warehouseman to sell the same. In 
the absence of a demand for delivery, order to sell, or mutual agreement 
for the renewal of the storage contract entered into prior to the expira- 
tion of the storage contract, as prescribed in this act, the warehouseman 
shall, upon the expiration of the storage contract, sell so much of such 
stored grain at the local market price on the close of business on said day 
as is sufficient to pay the accrued storage charges, and shall thereupon 
issue new storage tickets for the balance of the grain to the owner thereof 
upon surrender by him of the original storage receipts. Provided, further, 
that it shall be the duty of the warehouseman on the first day of June of 
each year to notice all storage ticket holders at their last known address of 
the provisions of this act. 


History: En. Sec. 32, Ch. 216, L. 1921; 86 M 584, 593, 284 P 1011; Whorley v. 
re-en. Sec. 3588, R. C. M. 1921; amd. Sec. Patton-Kjose Co., Inc., 90 M 461, 477, 5 
3, Ch. 41, L. 1923; amd. Sec. 1, Ch. 174, P 2d 210. 
L. 1925; amd. Sec. 5, Ch. 154, L. 1929; 


amd. Sec. 3, Ch. 35, L. 1933. See also: Warehousemen€=19, 25 (4), 27. 
history of Sec. 3-220. 67 C.J. Warehousemen §§ 86, 138 et seq., 
References PCPs Bon 


American Surety Co. v. Butler et al, 


3-225. (3588.1) Disposal of grain without notice to department of agri- 
culture and compliance with law forbidden—delivery of grain for ware- 
house receipts. No such warehouseman shall sell or otherwise dispose of, 
or deliver out of store, except to the owner, any stored grain, except upon 
notice, in advance, to the department of agriculture, and after complying 
in full with the laws of the state and the regulations of the department of 
agriculture relating to the handling of stored grain. Any person, firm, asso- 
ciation or corporation owning or operating more than one public warehouse 
in this state shall be permitted to make delivery of wheat from: one. ware- 
house in settlement of warehouse receipts issued for grain stored in another 
warehouse, when grain for storage has been presented at any-warehouse. in 
excess of its available storage capacity. Provided, that this shall not be con- 
strued as conferring upon such warehouseman a right to make delivery of 
grain of substantially lower value than that delivered for store, though of 
the same technical grade, in settlement of warehouse receipts; and: provided 
further, that such warehouseman shall, at all times, keep on hand in bonded 
warehouses grain of quality and quantity sufficient to settle all outstanding 
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storage receipts. Provided, further, that freight and other charges shall 
be figured on the basis of the point of receipt. 


. History: En. Sec. 3588-A by Sec. 4, Agriculture etc. v. DeVore, 91 M 47, 6?P 
Ch, 41, L. 1923. 20 "Le, 


References ; -  Warehousemen€—25 (7). 
Whorley v. Patton-Kjose Co., Inc., 90 67 C.J. Warehousemen § 138 et seq. 


M 461, 477, 5 P 24 210; Department of | 

3-226. (3588.2) Possession by warehouseman considered bailment, when 
—prior right of warehouse receipt holder to grain. Whenever any grain 
shall be delivered to any person, association, firm or corporation doing a 
‘grain, warehouse or grain elevator business in this state, and the receipt 
issued therefor provides for the delivery of a like amount and kind, grade 
and quality to the holder thereof in return, such delivery shall be a bailment 
and not a sale of the grain so delivered, and in no case shall the grain so 
stored be liable to seizure upon process of any court in an action against 
‘such bailee, except action by owners of such warehouse receipts to enforce 
the terms thereof, but such grain shall at all times in the event of failure 
or insolvency of such bailee be first applied exclusively to the redemption of 
outstanding storage warehouse receipts for grain so stored with such bailee, 
and in such event grain on hand in any particular warehouse or elevator 
‘shall first be applied to the redemption and satisfaction of receipts issued 
by such warehouse. 


History: En. Sec. 3588-B by Sec. 4, 67 C.J. Warehousemen § 60 et seq. 
‘Ch. 41, L. 1923. Deposit of grain without obligation to 
return identical grain as a bailment or a 
fo plas a sale. 54 ALR 1166. 
popped Men fey oF Agriculture ete. v. De- Storage contract as a bailment of chat- 
Vore, 91 M 47, 6 P 2d 125. tels or lease of place where chattels are 


stored. 138 ALR 1137. 

Warehousemen¢~16, 

8-227. (3589) Annual report of warehouseman—special reports—penal- 
ty for failure to report. On June 30th of each year every warehouseman 
‘shall make report, under oath to the commissioner of agriculture, on blanks 
or forms prepared by him, showing the total weight of each kind of grain 
“received and shipped from such warehouse licensed under the laws of: Mon- 
‘tana, and also the amount of outstanding storage receipts on said date, and a 
statement of the amount of grain on hand to cover the same. The commis- 
sioner of agriculture may also require special reports from such warehouse- 
man at such times as the commissioner may deem expedient. The commis- 
Sionér may cause every warehouse and business thereof and the mode of 
conducting the same to be inspected by his authorized agent, whenever 
deemed proper, and the books, accounts, records, papers and proceedings 
of every such warehouseman shall at all times during business hours be 
subject to such inspection. Any person, firm, or corporation, who shall 
‘knowingly falsify any of its reports to the department of agriculture, or 
who shall refuse or fail to make such reports when requested to do so by 
‘the commissioner of agriculture or his agents, or who shall refuse or resist 
‘inspection as provided in this section, shall be guilty of a misdemeanor and 
be punished by a fine of not less fia fifty ($50.00) dollars nor more than 
five hundred ($500.00) dollars. 


History: This and the following section have been divided for more convenient 
which were originally .a single section. reference. See history of Sec. 3-228. 
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Operation and Effect 


Indemnitors who assumed liability for 
losses sustained by a surety on a track 
buyer’s bond (a trackbuyer being one en- 
gaged in the buying of grain for shipment 
or milling in carload lots but not operat- 
ing a warehouse) under the impression 
that it was the bond required by this sec- 
tion, before amendment, which then did 
not make it the duty of a trackbuyer to 
pay the market price therefor as it did 
in the case of warehousemen. The bond 
executed as required by the state commis- 
sioner of agriculture, and of the contents 
of which the indemnitors were ignorant, 
was a common-law bond containing the 
provision that the surety would undertake 
to pay in full for all grain purchased if 
the trackbuyer failed to pay. The indem- 
nity agreement contained a provision ren- 
dering the signers liable for all sums the 
surety would be required to pay under the 
bond. The trackbuyer went into bank- 
ruptey; sellers of grain brought suit on 
the bond for moneys due them from the 
trackbuyer and had judgment. Held, in 
an action by the surety to recover upon 
the indemnity agreement, that since the 
bond was not the statutory trackbuyer’s 
bond, but a common-law bond executed 
after the indemnity agreement had been 
entered into, and the indemnitors did not 
intend to indemnify against loss for fail- 
ure of the trackbuyer to pay for grain 
and the statute did not make it his duty 
to do so, there was no meeting of minds 
as to the indemnity, therefore no contract 
in that behalf, and judgment for plaintiff 
surety was erroneous. American Surety 


AGRICULTURE, HORTICULTURE AND DAIRYING 


pee Butler et al., 86 M 584, 587, 284 P 
Id. Legislative construction of a for- 
mer statute is persuasive but will only be 
adopted when clearly expressed; but if 
in amending a former act upon the er- 
roneous assumption that it contained a 
provision it did not, courts are at liberty 
to disregard such construction; hence the 
contention that, while this section did not 
contain a provision that a trackbuyer’s 
bond should cover his faithful perform- 
ance of his duty to pay for grain bought, 
by including trackbuyers in the provision 
imposing that duty upon warehousemen 
when it amended this section (ch. 42, laws 
1925), it construed the original act as 
requiring that duty with relation to track- 
buyers, has no merit. 

The purpose of the legislature in enact- 
ing chapter 42, laws of 1925 (sec. 3-229), 
was to authorize the state department of 
agriculture to do whatever is “lawful and 
needful” to have the proceeds of stored 
grain, upon insolvency of the warehouse- 
man, applied to the redemption of storage 
tickets, and, when such proceeds are ex- 
hausted and there still remains a balance 
due them, to demand payment of the bond 
provided for in this section; if this shall 
prove insufficient to discharge the indebt- 
edness, the holders of such tickets stand 
upon the same footing as do other credi- 
tors of the warehouseman. Department 
of Agriculture, ete. v. DeVore, 91 M 47, 
dl et seq., 6 P 2d 125. 


Warehousemen¢—6, 7, 18, 36. 
67 C.J. Warehousemen §§11, 19, 25 et 
seq., 292. 


3.228. Bond — license and fees of warehousemen, track-buyers and 


others—penalty for operating without license. 


Each person, firm, corpo- 


ration or association of persons operating any public warehouse or ware- 
houses subject to the provisions of this act, and every track-buyer, dealer, 
broker, or commission man, or person or association of persons, merchandis- 
ing in grain shall, on or before the first day of July of each year, give a bond 
with good and sufficient sureties to be approved by the commissioner of agri- 
culture to the state of Montana, in such sum as the commissioner may re- 
quire, conditioned upon the faithful performance of the acts and duties 
enjoined upon them by the law. 

Every person or persons, firm, co-partnership, corporation, or association 
of persons, operating any public warehouse or warehouses, and every track- — 
buyer, dealer, broker, commission man, person or association of persons 
merchandising grain in the state of Montana, shall, on or before the first 
day of July of each year, pay to the state treasurer of Montana, a license 
fee in the sum of fifteen ($15.00) dollars for each and every warehouse, 
elevator, or other place, owned, conducted, or operated by such person 
or persons, firm, co-partnership, corporation or association of persons, 
where grain is received, stored and shipped, and upon the payment of such 
fee of fifteen ($15.00) dollars for each and every warehouse, elevator or 
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other place, where grain is merchandized within the state of Montana, the 
commissioner of agriculture shall issue to such person or persons, firm, co- 
partnership, corporation or association of persons, a license to engage in 
grain merchandising at the place designated within the state of Montana, 
for a period of one year. Any person, firm, association or corporation who 
shall engage in or carry on any business or occupation for which a license 
‘is required by this act without first having procured a license therefor, cr 
who shall continue to engage in or carry on any such business or oceupa- 
tion after such license has been revoked (save only that a public warehouse- 
man shall be permitted to deliver grain previously stored with him), shall 
be deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
fined not less than twenty-five ($25.00) dollars nor more than one hundred 
($100.00) dollars, and each and every day that such business or occupation 
is So carried on or engaged in shall be a separate offense. 
History: En. Sec. 33, Ch. 216, L. 1921; 


re-en. Set. 3589, R. C. M. 1921; amd. Sec. 
5, Ch. 44, L. 1923. 


3-229. (8589.1) Protection of holders of warehouse receipts by interven- 
tion of department of agriculture — authority of department — action on 
bond — attorney general and county attorneys to assist. Whenever any 
warehouseman, grain dealer, track buyer, broker, agent or commission nian 
is found to be in a position where he cannot, or where there is a probability 
that he will not meet in full all storage obligations or other obligations re- 
sulting from the delivery of grain, it shall be the duty of the department of 
agriculture, through the division of grain standards, to intervene in the 
interests of the holders of warehouse receipts or other evidences of delivery 
of grain for which payment has not been made, and the department of agri- 
- culture shall have authority to do any and all things lawful and needful for 
the protection of the interests of the holders of warehouse receipts or other 
evidences of the delivery of grain for which payment has not been made, 
and when examination by the department of agriculture shall disclose that 
for any reason it is impossible for any warehouseman, grain dealer, track 
buyer, broker, agent or commission man to settle in full for all outstanding 
warehouse receipts or other evidences of delivery of grain for which pay- 
‘ment has not been made, without having recourse upon the bond filed by 
said warehouseman, grain dealer, track buyer, broker, agent or commis- 
-sion man, it shall-then be the duty of the department of agriculture for the 
use and benefit of holders of such unpaid warehouse receipts or other evi- 
dences of the delivery of grain for which payment has not been made, to 
demand payment of its undertaking by the surety upon the bond in such 
amount as may be necessary for full settlement of warehouse receipts or 
other evidences of delivery of grain for which payment has not been made. 
It shall be the duty of the attorney general or any county attorney of this 
state to represent the department of agriculture in any necessary action 
against such bond when facts constituting grounds for action are laid before 
him by the department of agriculture. 


. History: En. Sec. 3589-A by Sec. 6, Operation and Effect 
Ch. 41, L. 1923; ween sec 1, Ch, 42, L, While the status of holders of grain 
1925, . . * storage tickets with reference to the ware- 


houseman is that of bailors, they are 
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creditors within the meaning of this sec- 
tion, authorizing the state department of 
agriculture to intervene where the ware- 
houseman becomes insolvent, for the 
purpose of protecting their interests. De- 
partment of Agriculture, etc. v. DeVore, 
91 M 47, 51 et seq., 6 P 2d 125. 
Legislative construction of a former 
statute is persuasive but will only be 
adopted when clearly expressed; but if in 
amending a former act upon the erroneous 
assumption that it contained a provision 
it did not, courts are at liberty to dis- 
regard such construction; hence the con- 
tention that, while sections 3-227 and 3-228 
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a trackbuyer’s bond should cover his 
faithful performance of his duty to pay 
for grain bought, by ineluding track- 
buyers in the provision imposing that duty 
upon warehousemen when it amended said 
section by adding this section, it con- 
strued the original act as requiring that 
duty with relation to trackbuyers, has no 
merit. American Surety Co. v. Butler et 
al., 86 M 584, 593, 284 P 1011. 


Agriculture€=2; 
18. 

3 C.J.S. Agriculture §6; 67 C.J. Ware- 
housemen §§ 25 et seq., 60 et seq. 


Warehousemen¢—16, 


above, did not contain a provision that 


3-230. (3590) Special inspection of grain. In case grain is sold for de- 
livery on Montana grade to be shipped from places not provided with state 
inspection under this act, the buyer, seller, or person making the delivery 
may have it inspected out by notifying an inspector, whose duty it shall be 
to have such grain inspected, and after it is inspected, to issue to the buyer, 
seller, or person delivering it, on request, an inspector’s certificate showing 
the grade of such grain. The person or persons calling for such inspection 
shall pay for the same a reasonable fee, to be fixed by the commissioner of 
agriculture. 

Grain that is shipped to points within the state where no inspection is 
maintained may be inspected on request of either the buyer or seller, and 
a certificate may be issued showing the grade of such grain. The charge 
for such service shall at least equal the entire cost thereof, and shall be paid 
by the party calling for the same. 


History: En. Sec. 34, Ch. 216, L. 1921; 
re-en. Sec. 3590, R. C. M. 1921. 


3-231. (8591) Sampling grain. From all grain shipped to terminal 
warehouses, and from all grain inspected or weighed, samples may be drawn, 
which samples shall become the property of the state, and subject to dispo- 
sition by the commissioner of agriculture, under such rules and regulations 
as the commissioner may prescribe. | 

It shall be the duty of the commissioner of agriculture to transmit 
samples of grain, showing the standards thereof adopted, to such chambers 
of commerce, boards of trade, exporters and persons, firms, corporations, 
or associations handling and dealing in grain, as the commissioner may 
designate, and upon request he shall furnish such samples to smaller parties 
in this state or the United States, under such reasonable rules and regula- 
tions as the commissioner may prescribe. 


History: En. Sec. 35, Ch. 216, L. 1921; 
re-en. Sec. 3591, R. C. M 1921. 


3-232, (3592) Examination of grain cars at destination—license of grain 
weighers. All inspectors, samplers and weighers, before opening the doors 
of any car containing grain, upon arrival at any of the places designated by 
the commissioner of agriculture for inspection, shall first ascertain the 
condition of such cars, and determine whether any leakages have occurred 
while said cars were in transit, whether or not the doors were properly 
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Inspection€=3. 
44 C.J.S. Inspection § 4. 


Agriculture@>2. 
3 C.J.S. Agriculture § 6. 
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secured and sealed at point of shipment, and shall make a record of such 
facts in all cases, giving seal numbers. 

After such examinations have been made, the state officials shall securely 
close and re-seal such doors as have been opened by them, using the special 
seal. of the commissioner of agriculture for the purpose. 

A record of all original seals broken by said officials and the date 
when broken, and also a record number of said seals, shall be made by them. 
An inspector, weigher, or sampler shall break the seal, weigh and superin- 
tend the loading of all cars of grain subject to inspection, and it shall be 
unlawful for any other person, or persons, to break the seal or weigh such 
ears of grain. , 

The commissioner of agriculture shall have power to require all persons, 
firms, corporations, or warehousemen engaged in weighing grain within the 
state of Montana to obtain a license, and prescribe rules and regulations 
governing the application for and the issuance of such licenses, but no fee 
shall be charged therefor, and any person, firm, corporation, or warehouse- 
man, who shall weigh any grain without first having obtained said license, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not less than twenty-five dollars nor more than two 
hundred dollars. 

All fees, licenses, and other charges collected under the provisions of 
this act. shall be, by the person collecting the same, paid to the state treas- 
urer of the state of Montana, and by said treasurer placed in the general 
fund. 

History: En. Sec. 36, Ch. 216, L. 1921; Cross-Reference 


re-en. Sec. 3592, R. C. M. 1921. Carrying on business without license, 
penalty, sec. 94-1511, 


CHAPTER 3 
SEED WAREHOUSEMEN—LICENSING 


-_ 


Section 3-301. License for seed warehouses. 
3-302. Bond of seed warehousemen. 
3-303. Penalty for conducting business without license. 
3-304. Definition of “agricultural seeds.” 
3-305. Warehouseman to receive seed for storage without discrimination. 
F 3-306. Rules and regulations may be made by commissioner of agriculture— 
reports—form of warehouse receipts. 
3-307. Storage constitutes bailment. 
3-308. Additional bond required from grain warehousemen for seed storage. 
3-309. Co-operative agencies’ authority to store seeds—effect of partial invalidity 
of act. 


3-301. (3592.1) License for seed warehouses. That all persons, firms, 
co-partnerships, corporations and associations operating any public ware- 
house. or warehouses in this state and which hold themselves out to the 
public as receiving agricultural seeds of any kind for storage for the public 
shall, on or before the first day of July of each year, pay to the state 
treasurer of Montana a license fee in the sum of fifteen dollars ($15.00) for 
each and every warehouse, elevator or other place owned, conducted or 
Operated by such person or persons, firm, co-partnership, corporation or 
association wherein agricultural seed of any kind is received and stored, 
and upon the payment of such fee of fifteen dollars ($15.00) for each and 
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every warehouse, elevator or other place where agricultural seed is received 
and stored within the state of Montana, the commissioner of agriculture 
shall issue to such person or persons, firm, co-partnership, corporation or 
association a license to engage in the storing of agricultural seed at the 
place designated within the state of Montana, for a period of one year. 


History: En. Sec. 1, Ch. 50, L. 1927. 


Where Surety Company Not Relieved 
from Liability Because Bean Warehouse 
Not Licensed or Regulated by State 


Where a bond for the protection of 
those storing property in a bean ware- 
house was not conditioned on the licensing 
and supervision of the warehouse by the 
state and the surety company knew there 


lation, or supervision of bean warehouses, 
it is not relieved from liability because 
the warehouse was not licensed nor sub- 
ject to supervision by the state. Fidelity 
& Deposit Co. of Maryland v. State of 
Montana, 92 F 2d 693, 697; 16 F Supp. 
489, 492. 


Warehousemen©6., 
67 C.J. Warehousemen § 9. 


was no state law for the licensing, regu- 


3-302. (3592.2) Bond of seed warehousemen. Hach such person, firm, 
eo-partnership, corporation or association subject to the provisions of the 
act shall, on or before the first day of July of each year, give a bond with 
good and sufficient sureties to be approved by the commissioner of agri- 
culture to the state of Montana, in such sum as the commissioner may 
require, conditioned upon the faithful performance of the acts and duties 
enjoined upon them by law. Any person, firm, association or corporation 
who shall commence the business aforesaid after the first day of July of 
any year shall be required to pay said license fee and furnish such bond 
before engaging in or carrying on any such business. 


History: En. Sec. 2, Ch. 50, L. 1927. Warehousemen¢—18. 
67 C.J. Warehousemen § 25 et seq. 


3-303. (3592.3) Penalty for conducting business without license. Any 
person, firm, co-partnership, corporation or association who shall engage 
in or carry on any business or occupation for which a license is required 
by this act without first having procured a license therefor, or who shall 
continue to engage in or carry on any such business or occupation after 
such license has been revoked, shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be fined not less than twenty-five dol- 
lars ($25.00) nor more than one hundred dollars ($100.00), and each and 
every day that such business or occupation is so carried on or engaged 
in shall be a separate offense. 

History: En. Sec. 3, Ch. 50, L. 1927. 


W arehousemen¢=36. ' 
67 C.J. Warehousemen § 291. 


3-304. (3592.4) Definition of “agricultural seeds.’ The term “agricul- 
tural seeds” as used in this act shall be held to mean and include the 
seeds of red clover, white clover, alsike, alfalfa, Kentucky bluegrass, 
timothy, brome grass, orchard-grass, redtop, meadow fescue, oatgrass, rye- 
grass, and other grasses and forage plants, corn, rape, buckwheat, beans, 
peas, and registered or certified seed grains in bags. 

History: En. Sec. 4, Ch. 50, L. 1927. 


Federal and state agricultural adjust- 
ment acts. 92 ALR 1482 and 114 ALR 136. 


2 Am. Jur. 393, Agriculture, generally; 
2 Am. Jur. 424, Agriculture, §§ 30 et seq. 


3-305. (3592.5) Warehouseman to receive seed for storage without dis- 
crimination. Every warehouseman subject to the provisions of this act 
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shall receive for storage without discrimination of any kind so far as the 
capacity of his warehouse will permit all agricultural seeds tendered to 
him in the usual course of business in suitable conditions for storage pro- 
viding, however, that he shall not be obliged to receive any agricultural 
seeds other than those which he holds himself out as dealing in and which 
he is equipped to handle. 


History: En. Sec. 5, Ch. 50, L. 1927. Warehousemen¢=9. 
67 C.J. Warehousemen § 15. 
3-306. (3592.6) Rules and regulations may be made by commissioner of 


agriculture—reports—form of warehouse receipts. The commissioner of 
agriculture shall prescribe such rules and regulations as he may deem 
necessary for the safe conduct of the business referred to in this act and 
to that end may if he deems it necessary, require reports from said ware- 
houseman on blanks or forms that may be prepared by him and shall pre- 
scribe the form and contents of the warehouse receipt which shall be issued 
and delivered to the owner of such agricultural seeds, or his representative, 
upon the receipt of such agricultural seed. Among other things, said receipt 
shall indicate whether the agricultural seed is fancy, good, fair or poor. 


History: En. Sec. 6, Ch. 50, L. 1927. 


Cross-Reference 


Uniform Warehouse Receipts Act, secs. 
88-101 to 88-160. 


warehouseman converts property. 99 ALR 
266. 

Storage contract as a bailment of chat- 
tels or lease of place where chattels are 
stored. 138 ALR 1187. 


Validity and applicability of stipulation 
in warehouseman’s receipt fixing valuation 
of property as basis of responsibility. 142 
ALR 776. 

Necessity of bringing to bailor’s atten- 
tion provision in warehouse receipt limit- 
ing liability of warehouseman. 160 ALR 
J i bl ey 


Warehousemen©7. 

67 C.J. Warehousemen §11. 

56 Am. Jur. 336, Warehouses, § 32. 

Right of purchaser of warehouse receipt 
against warehouseman. 38 ALR 1205. 

“Warehouse purchase receipt” as bail- 
ment or contract of sale. 91 ALR 907. 

Provision in warehouseman’s_ receipt 
limiting liability as applicable where 

3-307. (3592.7) Storage constitutes bailment. The storage of agri- 

cultural seed under the terms of this act shall constitute a bailment and 
not a sale and upon the return of the warehouse receipt to the proper 
warehouseman properly endorsed, and upon payment or tender of all 
advances and legal charges the holder of such warehouse receipt shall be 
entitled to, and it shall be compulsory for the warehouseman to deliver to 
such owner and holder of the warehouse receipt, the identical agricultural 
seed so placed in said warehouse for storage. 


History: En. Sec. 7, Ch. 50, L. 1927. Deposit of grain without obligation to 
return identical grain as a bailment or a 
sale. 54 ALR 1166. 

Storage contract as a bailment of chat- 
tels or lease of place where chattels are 
stored. 138 ALR 1137. 


3-308. (3592.8) Additional bond required from grain warehousemen for 
seed storage. None of the provisions of this act shall be construed as re- 
quiring an additional license from a public warehouseman or other person, 
corporation or association, who is licensed to handle or store grain, but if 
any person, firm, co-partnership, corporation or association holding a license 
to handle or store grain shall also choose to engage in the business of storing 
any agricultural seed for the public it shall be necessary to furnish such 
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Warehousemen@10, 25 (4). 
67 C.J. Warehousemen §§ 16 et seq., 160 
et seq. 
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additional bond as the commissioner of agriculture shall determine, and in 
the storage of such agricultural seed such person, firm, co-partnership, cor- 
poration or association shall be subject to the terms and conditions of this 
act. 


) 
History: En. Sec. 8, Ch. 50, L. 1927. Warehousemen¢6, 18. 
67 C.J. Warehousemen §§ 9, 25 et seq. 


3-309. _ (3592.9) Co-operative agencies’ authority to store seeds—effect of 
partial invalidity of act. Co-operative associations or co-operative corpora- 
tions when licensed to handle agricultural seeds as herein provided may 
reserve sufficient storage space to provide for the storage of such agricul- 
tural seeds that may reasonably be expected to be tendered for storage by 
their members before receiving seeds for storage from nonmembers. If for 
any reason the preceding part of this section shall be declared invalid, then 
co-operative associations and co-operative corporations when licensed to 
handle agricultural seeds shall be subject to the same terms and conditions 
as others licensed to handle seeds as in the other parts of this act provided 
and the remaining parts of this act shall not be affected. 


History: En. Sec. 9, Ch. 50, L. 1927. Agriculture€=6. 
43 C.J.S. Industrial Co-operative Socie- 
ties § 1-8. 


CHAPTER 4 


FARM STORAGE OF GRAIN AS BASIS FOR FARM CREDIT—INSPECTION AND 
CERTIFICATION 


Section 3-401. Purpose of act. 
3-402. Farm storage commissioner. 
3-403. Powers and duties of commissioner. 
3-404. Inspectors—-how appointed. 
3-405. Qualifications of inspectors. 
3-406. Term of office of inspector. 
3-407. Bond of inspectors. 
3-408. Fees for inspectors. 
3-409. Applications for testing and sealing of grain. 
3-410. Penalty for false application. 
3-411. Duties of inspector. 
3-412. Penalty for violation of duty by inspector. 
3-413. Duty of owner respecting the care and delivery of grain stored. 
3-414, Form of warehouse certificate. 
3-415. Warehouse certificates—how issued. 
3-416. Recording certificate. 
3-417. Waiver of locking and sealing. 
3-418. Owner of grain responsible for amount of grain stated on certificate. 
3-419. Penalty for breaking seals. 
3-420. Expenses for administration of act—how paid—fees for inspection. 


3-401. (3592.10) Purpose of act. The purpose and object of this act 
is to provide the owners of grain the means of warehouse or storing the 
same on farms on or near railroad right-of-ways and other suitable places 
under proper safeguards, as a basis of farm credit on the grain so stored. 

History: En. Sec. 1, Ch. 27, L. 1929. Warehousemen€¢-19, 
OBT OC 67 C.J. Warehousemen § 86. 

3-402. (3592.11) Farm storage commissioner. There is hereby created 
the office of farm storage commissioner, and the commissioner of agriculture, 
labor and industry for the state of Montana shall be ex officio such com- 
missioner: Such commissioner shall manage, control and direct the opera- 
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tion of the provisions of this act, with full and complete power to make 
effective the provisions of this act and the rules and regulations which he 
may prescribe to carry out the purposes and objects thereof. 


History: En. Sec. 2, Ch. 27, L. 1929. Agriculture@=2. 
ras “3 CJS. Agriculture § 6. 


3-403. (3592.13) Powers and duties of commissioner. The commissioner 
shall be vested with full and complete power to carry out the provisions of 
this act, and in addition to such general powers Hexeby conferred, he shall 
have the following express powers: 


First, to appoint inspectors of grain whenever petitioned so to do as 
provided herein, prescribe the duties of such inspectors and remove them 
summarily whenever said commissioner may deem it advisable; 


Second, to make and promulgate such rules and regulations, not incon- 
sistent herewith, as shall be necessary or desirable to carry out effectually 
the purposes hereof ; 


Third, he shall have full power to set up the necessary machinery +o 
make effective the provisions of this act, such as the purchase of supplies, 
printing, stationery and equipment, and the appointing of clerical help and 
assistance, all of which expense shall be audited and paid as a part of the 
general expense of the administration of this act. 


History:. En. Sec. 4, Ch. 27, L. 1929. Inspection¢4, 
: 44 C.J.S. Inspection §§ 10, 11. 


3-404. (8592.14) Inspectors—how appointed. Whenever 10 or more 
farmers having grain to inspect tributary to any market center shall peti- 
tion the commissioner for the appointment of an inspector, the commissioner 
shall forthwith appoint such inspector, provide for the method of inspection, 
and require such inspector to certify all warehouse certificates for grain 
inspected, and certify to the commissioner all information that may be re- 
quired of him by the provisions of this act, or by the rules and regulations 
laid down by the commissioner. - 


History: En. Sec. 5, Ch. 27, L. 1929; 
amd. Sec. 1, Ch. 96, L. 1931. 


3-405. (3592.15) Qualifications of inspectors. No inspector shall be ap- 
pointed under the provisions of this act until a written application shall 
first be submitted to and approved by the commissioner showing the appli- 
cant’s experience and fitness to become an inspector of grain under the pro- 
visions of this act. 

History: En. Sec. 6, Ch. 27, L. 1929. 


3-406. (3592.16) Term of office of inspector. When appointed such in- 
spector shall hold his office at the will of the commissioner. 
History: En. Sec. 7, Ch. 27, L. 1929. 


3-407. (3592.17) Bond of inspectors. Any inspector appointed under 
the provisions of this act shall furnish to the commissioner a bond in the 
penal sum of $2,000.00, conditioned upon his faithful performance of his 
duties under the provisions of this act and the rules and regulations pre- 
scribed by the commissioner, premiums for said bonds to be paid out of 
the funds provided under this act. 

-History:. En. Sec. 8, Ch. 27, L. 1929. 
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3-408. (3592.18) Fees for inspectors. The commissioner shall from 
time to time fix the fees or compensation of inspectors for their services. 
Such fees or compensation shall be based upon a certain sum per bushel 
of the grain so inspected, and shall be paid monthly by the commissioner 
by warrants drawn upon the fund created by the provisions of this act. 


History: En. Sec. 9, Ch. 27, L. 1929. Inspection€=6. 
44 C.J.S. Inspection § 12. 


3-409. (3592.19) Applications for testing and sealing of grain. When- 
ever any inspector shall be appointed under the provisions of the act, any 
owner of grain within his district desiring to store the same, shall make writ- 
ten application to the commissioner to be filed with the inspector, indicating 
where said grain is stored, the kind of structure in which stored, the en- 
cumbrance on said grain, if any; which application shall be signed and 
sworn to by the applicant. Whenever any grain is owned by more than 
one owner, said application shall be signed by all having an interest therein. 
In case such grain is mortgaged, the application for inspection shall be 
signed by the owner, and any certificate issued for grain owned by more 
than one person, or mortgaged, shall be issued in the name of such persons 
including the mortgagee. 


History: En. Sec. 10, Ch. 27, L. 1929. Warehousemen©~7, 
67 C.J. Warehousemen § 11]. 


3-410. (8592.20) Penalty for false application. Any person who shall 
state in such application any material fact known to be false and for the 
purpose of misleading the commissioner or the inspector, shall be guilty 
of a misdemeanor. 


History: En. Sec. 11, Ch. 27, L. 1929. Warehousemen©€=36, 
67 C.J. Warehousemen § 291. 


3-411. (3592.21) Duties of inspector. Whenever application shall be 
made to the commissioner for the inspection and sealing of grain whether 
upon the farm or on or near any sailroad right-of-way, or other suitable 
place, the inspector shall as soon as it is possible to do so, inspect said 
grain, and if said grain and the structure in which it is stored comply 
with the provisions of this act, and the regulations of the commissioner, the 
inspector shall measure and obtain the cubic feet content of the grain in the 
bin, probe the grain in at least five different places so as to obtain a re- 
quired amount of grain to mix and divide into two samples, he shall then 
number the bin and the samples to correspond, seal the bin with a seal 
provided by the commissioner and place on the structure a printed copy 
of the penalty clause provided by this act for the unlawful breaking of such 
seal. The inspector shall then forward to the laboratory as directed by 
the commissioner, one of the samples obtained from the bin. The laboratory 
shall issue inspection certificates in triplicate, which shall be dated, number- 
ed and designate the owner’s name, the number of sample inspected, the 
kind of grain, and, if mixed, the percentage of each kind, the dockage, and 
the moisture and protein content. As soon as inspection certificates are 
obtained by the commissioner he shall issue negotiable warehouse certi- 
ficates in triplicate, attaching to each a copy of inspection certificate and 
sign the warehouse certificates over the facsimile signature of the local in- 
spector and when so signed they shall be deemed to be issued by the proper 
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authority of the commissioner. Inspectors shall have the right at any time 
to enter upon the premises where any grain is stored under the provisions 
of this act for the purpose of making an inspection thereof, and the accept- 
ance of the warehouse certificate by the owner, shall be deemed consent to 
such entry and inspection. Inspectors.appointed under the provisions of 
this act shall have the same powers as a notary public to take acknowledg- 
ments and administer oaths that may be required either by provisions of 
this act or by rules and regulations laid down by the commissioner. 


History: En. Sec. 12, Ch. 27, L. 1929; Warehousemen¢~7, 
amd. Sec. 2, Ch. 96, L. 1931. 67 C.J. Warehousemen § 11. 


3-412, (3592.22) Penalty for violation of duty by inspector. Any in- 
spector who shall wilfully certify falsely to any material fact in or con- 
cerning any warehouse certificate, or who shall wilfully certify falsely to 
the commissioner any material fact required to be certified under the pro- 
visions of this act, or by the rules and regulations of the commissioner, shall 
be guilty of a felony, and upon conviction thereof shall be punished by im- 
prisonment for a term of not less than two and one-half or not more than 
five years. 


History: En. Sec. 13, Ch. 27, L. 1929. Inspection€-7,. 
44 C.J.S. Inspection § 13. 


3-413. (3592.23) Duty of owner respecting the care and delivery of 
grain stored. The owner of grain stored under the provisions of this act 
shall be charged with the due care of the same and shall exercise that degree 
of care and diligence which an ordinary and prudent man would exercise 
with regard to similar property of his own. The owner shall also, upon 
demand of the holder of such certificate, deliver said grain to the market 
place indicated in the application without charge to the holder. No legal 
demand for the delivery of said grain can be made, however, upon said 
owner until the maturity of the obligation for which said certificate may 
be pledged, or until the security shall become in any way impaired; pro- 
viding, however, that the owner of said grain, in his discretion may sell 
said grain prior to the maturity of his obligation under this certificate. 

History: En. Sec. 14, Ch. 27, L. 1929. Warehousemen€=24 (1). 
67 C.J. Warehousemen § 85. 

3-414. (3592.24) Form of warehouse certificate. The form of said ware- 
house certificate issued under the provisions of this act shall be prepared 
and approved by the commissioner, and every such certificate must embody 
within its written or printed terms the following: 

(1) The consecutive number of the certificate. 

(2) The date of issuance of said certificate. 

(3) A description of the structure in which the grain is stored, and 
the legal description of the premises where stored. 

(4) <A description of the grain, giving its grade, kind, variety, dockage, 
protein content, and moisture content, the amount thereof to be computed 
from the cubical measurement thereof. 

(5) The name of the owner or owners, whether ownership is sole, joint 
or in trust, and the conditions of such ownership, as shown by the applica- 
tion. 
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(6) A statement of any and all encumbrances upon said grain as re- 
ported in the application. 

(7). A statement that the grain will be delivered at elevator or on rail- 
road; but it may be sold on track, to arrive or be consigned at the option 
of the owner of said grain. 

(8) The facsimile signature of the commissioner and the counter signa- 
ture of the inspector. 

(9) Notation of inspection fee. 


Uniform Warehouse Receipts Act, secs. 
88-101 to 88-160. 


History: En. Sec. 15, Ch. 27, L. 1929. Warehousemen¢—12. 
67 C.J. Warehousemen §31 et seq. 
Cross-Reference 56 Am, Jur. 336, Warehouses, § 32. 


3-415. (3592.25) Warehouse certificates—how issued. All such certi- 
ficates issued under the provisions of this act shall be in triplicate, the 
original to be delivered to the owner, one copy to be filed in the office of 
the commissioner; and the other copy to be filed in the office of the clerk 
and recorder of the county in which said grain is stored. Both copies of 
the certificate shall have plainly printed and stamped across the face 
thereof, ‘“Duplicate—No Value.” 


History: En. Sec. 16, Ch. 27, L. 1929; 
amd. Sec. 3, Ch. 96, L. 1931. 


3-416. (3592.26) Recording certificate. The commissioner shall file in 
the office of clerk and recorder of the county wherein said grain is stored, a 
copy of the warehouse certificate, which shall be indexed under chattel 
mortgages. Such filing shall be notice that the grain described therein is 
pledged to the redemption of an outstanding negotiable warehouse receipt. 


History: En. Sec. 17, Ch. 27, L. 1929; 
amd. Sec. 4, Ch. 96, L. 1931. 


3-417. (3592.27) Waiver of locking and sealing. The locking up and 
sealing of any storage facility acceptable to the commissioner is hereby 
waived, if and when the applicant shall have filed a warehouseman’s bond, 
as a guaranty to the carrying out of the provisions of this act. Such bond 
shall be passed on and approved by the commissioner. 


History: En. Sec. 18, Ch. 27, L. 1929. Warehousemen€—18. 
67 C.J. Warehousemen § 25 et seq. . 


3-418. (3592.28) Owner of grain responsible for amount of grain stated 
on certificate. Whenever the amount of grain certified to on the certi- 
ficate shall have been computed by cubic measurement, the amount shall 
be deemed to be prima facie the amount of said grain, but the actual amount 
shall be determined by the actual weight thereof. The owner, however, 
shall be responsible and liable to the holder of the certificate, for the de- 
livery of the amount of grain indicated on said certificate by actual weight, 
or the value of any shortage thereon. 


History: En. Sec. 19, Ch. 27, L. 1929. Warehousemen@—25 (1). 
67 C.J. Warehousemen § 138 et seq. 


3-419, (3592.29) Penalty for breaking seals. Any person who shall with 
intent to defraud, break the seal of any structure in which grain is stored 
under the provision of this act, shall be guilty of a felony, and upon con- 
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viction thereof shall be punished by imprisonment for a period of not less 
than one or more than two years. 


History: En. Sec. 20, Ch. 27, L. 1929. Warehousemen¢=37, 
67 C.J. Warehousemen § 292. 


3-420. (3592.30) Expenses for administration of act—how paid—fees 
for inspection. The expense of the administration of this act shall be paid by 
the owners of the grain, and the fee collected at the time of inspection and 
sealing. The amount so paid shall be stated in the certificate. The fee 
for such inspection shall not exceed one-half cent per bushel, except that 
when the amount of grain offered for inspection by a single applicant is 
found to be less than one thousand bushels the minimum fee shall be for 
one thousand bushels. Such fees shall be paid to the commissioner and de- 
posited with the state treasurer, and the fund shall be known as the de- 
partment of agriculture revolving appropriation fund for grain grading, 
and upon such fund the state auditor shall draw warrants to pay the general 
expenses of this act. 


History: En. Sec. 21, Ch. 27, L. 1929; TInspection©>6. 
amd, Sec. 5, Ch. 96, L. 1931. 44 C.J.S. Inspection § 12. 
CHAPTER, 5 3 


PROTEIN TESTING OF GRAIN 


Section 3-501. Definition of “laboratory” and “analyst.” 
3-502. Administration of act. 
3-503. Protein testing laboratory—chief grain inspector to control. 
3-504, County protein testing laboratories—county commissioners may establish. 
3-505. Equipment for county laboratories—operating costs. 
3-506. Selection of analyst. 
3-507. Qualification of analyst. 
3-508. Analyst’s duties. 
3-509. Form and contents of protein certificate. 
3-510. Fees for protein tests—disposal of proceeds. 
3-511. Powers of commissioner of agriculture. 
3-512. Protein test to be made of all wheat delivered grain warehousemen— 
manner of making tests—result—fee. 
8-513. Penalty for violation. 


3-501. (3592.31) Definition of “laboratory” and “analyst.” Whenever 
the word “laboratory” is mentioned in this act, it shall be held to mean 
protein testing laboratory. Whenever the word “analyst” is mentioned in 
this act, it shall be held to mean protein analyst. 


History: En. Sec. 1, Ch. 111, L. 1931. Inspection€=2. 
44 O.J.S. Inspection § 12. 


3-502. (3592.32) Administration of act. The commissioner of agricul- 
ture, labor, and industry, through the division of grain standards and mar- 
keting, shall be charged with the administration of this act. 


History: En. Sec. 2, Ch. 111, L. 1931. AgricultureC=2. 
3 C.J.S. Agriculture § 6. 


3-503. (3592.33) Protein testing laboratory—chief grain inspector to 
control. The commissioner of agriculture shall establish, and maintain, one 
protein testing laboratory under the direction of the chief grain inspector, 


435 


3.504 AGRICULTURE, HORTICULTURE AND DAIRYING 


and he shall determine the standard of analysis, controlling all other labora- 
tories operating under the provisions of this act. 


History: En. Sec. 3, Ch. 111, L. 1931. Inspection€@=3. 
44 C.J.S. Inspection § 4. 


3-504. (3592.34) County protein testing laboratories—county commis- 
sioners may establish. The board of county commissioners are hereby dele- 
_ gated general powers to establish in their discretion within their respective 
counties protein testing laboratories, when the order establishing the same 
has been approved by the commissioner of agriculture. 

History: En. Sec. 4, Ch. 111, L. 1931. 


3-505. (3592.35) Equipment for county laboratories—operating costs. 
Whenever a laboratory is established under section 3-504, the cost of 
such equipment as may be required, and its installation, also the space it 
occupies, is to be provided by the county establishing said laboratory, pro- 
viding that the commissioner of agriculture may when requested by the 
county commissioners of any county, where a protein laboratory has been 
previously established, be authorized to make arrangements with the said 
county commissioners of said county to retain its protein laboratory equip- 
ment, provided that the said county agrees to care for the same without 
any expense to the department of agriculture of the state of Montana. The 
state, by order of the commissioner of agriculture, may finance the operation 
of any such laboratory, as may be established under section 3-504. Operat- 
ing costs are held to mean and include, the compensation of the analyst in 
charge of the laboratory, all stationery and printed forms, supplies including 
chemicals and all other items that may be necessary to the proper operation, 
except rent and replacement of permanent equipment owned by the county. 

History: En. Sec. 5, Ch. 111, L. 1931. 


3-506. (3592.86) Selection of analyst. The analyst in charge of any 
‘laboratory operated under the provisions of this act, shall be selected by 
the county commissioners, and appointed with the approval of the commis- 
sioner of agriculture. 

History: En. Sec. 6, Ch. 111, L. 1931. Inspection€4. 
44 C.J.S. Inspection §§ 10, 11. 

3-507. (3592.37) Qualification of analyst. No such analyst shall be ap- 
pointed under the provisions of this act, until a written application shall 
first be submitted and approved by the commissioner of agriculture, showing 
the applicant’s experience in chemistry and fitness to become a protein 
analyst under the provisions of this act. 

History: En. Sec. 7, Ch. 111, L. 1931. 


3-508. (3592.38) Analyst's duties. Each such analyst in charge of a 
laboratory, shall test all samples submitted to him for analysis and issue 
certificates to the person submitting same showing the percentage of protein 
content. 

History: En. Sec. 8, Ch. 111, L. 1931. 


3-509. (3592.39) Form and contents of protein certificate. The form of 
protein certificate issued under the provisions of this act, shall be pre- 
pared and approved by the commissioner of agriculture, and every such 
certificate shall embody within its written or printed terms the following: 
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(a) The consecutive number of the certificates. 

(b) That it is issued by the county making same, under authority of 
the department of agriculture, labor, and industry. 

(ce) The place of issue and the date. 

(d) The kind of grain. | 

(e) The place from which the sample was taken. 

(f) The amount of sample and if a carload, the car number and initials. 

(g) Astatement of the amount of protein in percentage. 

(h) <A statement printed or stamped on the face of the certificate, show- 
ing the sample to have been submitted in a suitable air tight container, or 
otherwise as the case may be. 

(i) The name and title of the analyst. 


History: En. Sec. 9, Ch. 111, L. 1931. Inspection©=5. 
44 C.J.S. Inspection §§ 5-8. 


3-510. (8592.40) Fees for protein tests—disposal of proceeds. The com- 
missioner of agriculture shall fix the fees for testing grain for protein con- 
tent, and such fees shall be collected by the analyst when tests are made, and 
remitted to the commissioner of agriculture once each month, and deposited 
with the state treasurer in a fund known as the department of agriculture 
revolving appropriation fund for grain grading, out of which all operat- 
ing expenses of this act are to be paid. On July first each year, the com- 
missioner of agriculture shall determine the amount of surplus, if any, 
accumulated from fees remitted by each laboratory and seventy-five per 
cent of said surplus from each county shall be paid to each county upon 
claims duly approved by the board of examiners and warrant of state audi- 
tor upon state treasurer, and twenty-five per cent shall be retained by the 
department of agriculture revolving appropriation fund to apply on the 
administration costs of this act. 


History: En. Sec. 10, Ch. 111, L. 1931. Inspection€—6. 
44 C.J.S. Inspection § 12. 


3-511. (3592.41) Powers of commissioner of agriculture. The commis- 
sioner of agriculture shall be vested with full and complete power to carry 
out the provisions of this act, and in addition to such general powers hereby 
conferred he shall have the following express powers: 


“ (a) To open each laboratory for operation only such years as, in his 
discretion, marketing conditions require a knowledge of the protein con- 
tent, to enable the owners of grain to obtain the full market value thereof. 

(b) To make and promulgate such rules and regulations not incon- 
sistent herewith, as may be necessary or desirable to carry out effectively 
the purpose of this act. 

(c) He shall have full power to set up the necessary machinery to make 
effective the provisions of this act such as the purchase of supplies, printing 
stationery and equipment and the appointment of clerical help and assist- 
ance all of which expense shall be audited and paid as part of the general 
expense of the administration of this act. 


History: En. Sec. 11, Ch. 111, L. 1931. Agriculture€=2. 
3 C.J.S. Agriculture § 6. 


3-512. (3592.42) Protein test to be made of all wheat delivered grain 
warehousemen—manner of making test—result—fee. Each public grain 
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warehouseman as defined by the laws of the state shall take a sample from 
each load of wheat delivered to his warehouse and preserve such sample 
in an air-tight container with the owner’s name thereon. As hauling is com- 
pleted by each owner the several samples taken from all the loads of any 
one owner shall be mixed thoroughly together, except that high, medium, 
or low protein wheat from the same owner or wheat of different types, 
varieties or grades shall be segregated and separate containers provided for 
‘each. A one pint portion of the composite sample shall be submitted to 
the state grain laboratory at Great Falls, Harlowton, or Bozeman and the 
balance shall be held in the owner’s container. In the event of dissatisfac- 
tion on the part of warehousemen or owner either party shall have the right 
to a final appeal to the state laboratory. 


In case of an appeal a one pint portion of the remainder of the owner’s 
sample shall again be submitted to the state laboratory with a statement 
of facts of the appeal and a final test in duplicate shall be made by the 
laboratory. The certificate of the state laboratory of such test shall be 
final and binding upon both parties in establishing the basis of the price 
paid by the warehouseman. A fee of fifty cents ($0.50), for each protein 
test may be made, to be deducted and paid at the time of final settlement; 
provided, however, upon written request of owner, no protein test need be 
made upon said owner’s wheat. 


History: En. Sec. 1, Ch. 160, L. 1935. Inspection¢=5. 
44 C.J.S. Inspection §§ 5-8. 


3-513. (3592.43) Penalty for violation. Any person, firm or corporation 
violating any of the provisions of this act shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined not less than three hundred 
dollars ($300.00) and not more than five hundred dollars ($500.00) for 
each offense. 


History: En. Sec. 2, Ch. 160, L. 1935. Inspection¢-7. 
44 C.J.S. Inspection § 13. 


CHAPTER 6 
FARM STORAGE PUBLIC WAREHOUSEMEN 


Section 3-601. Farm storage supervisor. 
3-602. Farm storage public warehouseman defined—license—fee—disposal. 
3-603. Bond of applicant for license—report of licensees. 
3-604. License to be posted. 
3-605. Duties of farm storage public warehouseman—form of receipts. 
3-606. Application for special bin farm warehouse receipt. 
3-607. Inspection of books and records. 
3-608. Duty of custodian. 
3-609.. Warehouse receipts—cancellation. 
3-610. Penalty for breaking seal or removing or damaging stored grain. 


3-601. (3592.44) Farm storage supervisor. The commissioner of agri- 
culture, labor, and industry of the state of Montana, hereinafter called the 
“commissioner,” is hereby empowered, and it is his duty to carry out the 
provisions of this act. In so doing he shall appoint a supervisor of public 
farm storage warehouses, hereinafter called the “supervisor.” The commis- 
sioner is hereby given full and complete authority to make the necessary 
rules and regulations for carrying out the provisions of this act. The chief 
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of the grain division in the department of the commissioner of agriculture 
shall be the supervisor of this act. 


History: En. Sec. 1, Ch. 174, L. 1931. AgricultureG=2. 
. 3 CJ.S. Agriculture § 6. 


3-602. (3592.45) Farm storage public warehouseman defined—license— 
fee—disposal. All persons, firms, corporations or associations, now or here- 
after engaged in the business of buying, selling or storing grain in the state 
of Montana, and licensed by the commissioner to conduct such business, may, 
upon application in such form as shall be described by the commissioner, 
receive a license as farm storage public warehousemen in compliance with 
the provisions of this act, and the rules and regulations of the commissioner. 
All licenses issued under the provisions of this section shall run for one (1) 
year, and expire on May 31st of each year. The license fee, which must 
accompany the application is hereby fixed at five dollars ($5.00) for each 
warehouse operated, except that where more than one (1) warehouse oper- 
ated by the same person, firm, corporation or association is located in one 
(1) place only one (1) license need be applied for. The fees collected under 
the provisions of this act shall be paid into the state treasury and credited 
to the department of agriculture, labor, and industry revolving fund for 
grain grading. 

History: En. Sec. 2, Ch. 174, L. 1931. Warehousemen€—6, 
67 C.J. Warehousemen § 9. 


3-603. (3592.46) Bond of applicant for license—report of licensees. Be- 
fore any license shall be issued to an applicant under this act there shall 
be filed with the commissioner a bond with corporate surety in such 
amount as shall be fixed by the commission, but in no ease shall the 
amount be less than five thousand dollars ($5,000.00). Such bond shall 
cover the period of the license and shall run to the state of Montana for 
the benefit of all persons holding special bin farm warehouse receipts 
issued under the provisions of this act. This bond shall be conditioned 
upon the faithful performance of the applicant in complying with the pro- 
visions of this act, and all rules and regulations of the commissioner issued 
hereunder. The commissioner is authorized to require the filing of addi- 
tional bond with corporate surety in an amount necessary to protect the 
_ holders of special bin farm warehouse receipts issued in pursuance to the 
provisions of this act. 


Every licensee hereunder shall render to the commissioner a report at 
the close of each month, in such form as the commissioner shall prescribe, 
setting forth the number of each special bin farm warehouse receipt issued, 
the name of the person to whom issued, the date, the gross, dockage and 
net bushels, kind and grade of grain, character of the bin or granary and 
the number of the seal applied, or other pertinent information which the 
commissioner may require. From such monthly reports the commissioner 
shall determine the amount of bond necessary for the protection of special 
bin farm warehouse receipt holders, and in no case shall the bond be less 
than the market value of such grain on the last day of the month for which 
the report is made. 


History: En. Sec. 3, Ch. 174, L. 1981. Warehousemen¢7, 18. 
is 67 OJ. Warehousemen §§11, 25 et seq. 


439 


38-604 AGRICULTURE, HORTICULTURE AND DAIRYING 


3-604. (3592.47) License to be posted. All licenses issued pursuant to 
this act shall be posted in a conspicuous place in the warehouse of the 
applicant, and no person, firm, corporation or association shall operate 
as a farm storage public warehouseman until such license is procured and 
posted as provided herein. Any person, firm, corporation or association 
violating the provisions of this act shall be guilty of a misdemeanor. 


History: En. Sec. 4, Ch. 174, L. 1931. Cross-Reference 


Carrying on business without license, 
penalty, sec. 94-1511. 


3-605. (3592.48) Duties of farm storage public warehouseman—form of 
receipts. Any farm storage public warehouseman licensed under this act 
shall be authorized, at his discretion, to issue special bin farm warehouse 
receipts, which receipts shall be in the name of the elevator company oper- 
ated by said warehouseman and in the form herein described : 


SPECIAL BIN FARM WAREHOUSE RECEIPT 


LS 6 ie Sy wines ec Os Sates HDB VATOR: COMPANY. 229: .420...08. eee 
cE See Ai gaits toe eee, EON Latte 


The following described grain has been received for storage under 
thefprovistons OF Chapter a eee ee S. L. 1981, from 


Ne ied 


Co ee wee eee e eet ew eee weet eee eee ee BeBe REO S ROSS MOSS ew BOM ee Oe OSS OOS S ESSE Oe MOCO SET MORES REE S HH RHR Oe RR ESSE SSH T SOS SOHS SSH SESS SO SSSS OSES 


Gross Dockage Net Bushels 
of =) Kindofgran——™*” grade and dockage 
located at 


Se eee eee eee ee 


description of granary 
and such granary has been sealed with the seal of the undersigned, number 


The undersigned elevator company hereby agrees upon surrender of 
this receipt to make delivery of the grain herein described in net bushels, 
or if unable to make delivery of the identical grain, to deliver a like 
quantity of the same grade as represented by this receipt, in net bushels. 
Upon the surrender of this receipt for delivery in carload lots the holder 
hereof agrees to pay to the issuing licensee the legal handling charges. The 
above described grain has been stored to May 81st, following the date 
of issuance hereof, except in the case of shelled corn, when the date of 
expiration shall be on March 31st following. Said grain has been insured 
for the account of the owner and the premium thereon shall be considered 
as an advance and collected from the holder hereof at the time of cancella- 
tion. The custodian of the grain covered by this receipt agrees to deliver 
the grain to the elevator of the licensee upon demand. Refusal or failure 
to so deliver empowers the licensee to take possession and transport the 
grain to his elevator. The charges of such transporting shall be considered 
as an advance and collected at the time of cancellation of this receipt. 
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No other form of special bin farm warehouse receipt may be issued, 
nor can any other language be used than that stated in the contract ‘of 
storage in the above warehouse receipt. 


All such warehouse receipts issued under the provisions of this act shall 
be in triplicate, the original receipts to be printed on white and the two 
duplicates upon tinted paper, such originals to be delivered to the owner, 
one of the duplicate copies to be retained by the licensee and the other to 
be filed in the office of the county clerk and recorder of the county in 
which said grain is stored, which receipts shall be indexed as a chattel 
mortgage and for the filing thereof no fee shall be collected by any county 
elerk and recorder. Such filing shall be noticed that the grain described .in 
such receipt is pledged to the redemption of the same. Any assignment of 
said receipt may also be filed and properly endorsed upon the receipt and 
shall when filed have the same force as the filing of an assignment of 
chattel mortgage. Both copies of receipts shall have plainly printed or 
stamped across the face thereof “Duplicate Receipt—No Value.” 


History: En. Sec. 5, Ch. 174, L. 1931. 


Cross-Reference 


Uniform warehouse receipts act, secs. 
88-101 to 88-160. 


Warehousemen©>12. 

67 C.J. Warehousemen § 31 et seq. 

56 Am. Jur. 335, Warehouses, § 30. 

Relationship of bailor and bailee as 
between owner of goods in bonded ware- 
house and proprietor of warehouse. 77 
ALR 1502. 


3-606. (8592.49) Application for 


Legal effect of transaction by which 
grain or other commodity is received for 
storage by one who has not complied with 
statutory conditions necessary to become 
a public warehouseman. 108 ALR 928. 

Statutory warehousing as determined by 
character of property stored. 132 ALR 
532. 

Validity as against third persons of 
sale or pledge of goods, or receipts issued 
for goods, retained in warehouse on prem- 
ises of seller or pledgor (field warehous- 
ing). 133 ALR 209. 


special bin farm warehouse receipt. 


The owner of any grain desiring a special bin farm warehouse receipt shall 
make application therefor to the licensee, in such form as the commissioner 
shall prescribe, and which shall contain the following specific contract: 
“The undersigned applicant hereby agrees if a special bin farm warehouse 
receipt is issued under this application, to give to the grain covered by such 
receipt the same degree of care and diligence which an ordinary prudeat 
man would exercise to similar property of his own, and to make delivery 
of the grain covered by said receipt upon demand of the licensee to the 
elevator of the licensee issuing the receipt, without cost to said licensee.” 


Prior to the issuance of any special bin farm warehouse receipt it shall 
be the duty of the licensee carefully to inspect the bin or granary in which 
the grain is stored to determine the availability for the warehousing of 
grain; to procure a fair average sample of such grain by the use of a stand- 
ard grain probe, and thereafter to seal the bin or granary with a ball type 
seal, bearing the name of the elevator company and the seal number, which 
numbers are to run consecutively. The sample drawn from the bin or gran- 
ary is to be placed in an air-tight container and taken to the elevator for 
inspection; a portion of said sample not less than one (1) pint, shall be kept 
in an air-tight container, properly marked with the name of the owner and 
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his location, to be held for a period of time not less than one (1) month from 
the time of inspection. 


Any licensee hereunder may make periodic inspections of the bins or 
granaries upon which such licensee has issued special bin farm warehouse 
receipts, and for that purpose may enter upon the premises where said bin 
or granary is located and may break the seal thereon, recording the num- 
ber of the seal broken and the number of the new seal applied, together with 
the date, and shall send a report in form prescribed therefor to the commis- 
sioner, retaining a copy for his own file. 


History: En. Sec. 6, Ch. 174, L. 1931. Warehousemen@13, 19. 


67 C.J. Warehousemen §§ 31 et seq., 86. 


3-607. (3592.50) Inspection of books and records. It shall be the duty 
of the supervisor to inspect, or cause to be inspected, all books, records and 
accounts of licensed farm storage public warehousemen at frequent intervals, 
to determine that the provisions of this law and the rules and regulations of 
the commissioner are being complied with. In so doing, the said supervisor 
or his agents shall have full and complete authority to demand and pro- 
‘cure the production of all books, records, documents, memoranda or ac- 
counts, pertaining to such licensee in connection with farm storage. 


The commissioner or his agents, shall have the right to inspect a bin 
or granary upon which a special bin farm warehouse receipt has been 
issued and for such purpose may break the seal upon any such bin or gran- 
ary. After such inspections, the bin or granary shall be resealed with a 
seal bearing the name of the department of agriculture, labor, and industry 
of Montana, together with a number, and the number of such seal shall be 
made a matter of record in the office of the licensee applying the original 
seal and in the office of the commissioner. 

History: En. Sec. 7, Ch. 174, L. 1931. 


3-608. (3592.51) Duty of custodian. The custodian of grain stored 
under special bin farm warehouse receipts shall be charged with the due 
eare of such grain and shall exercise that degree of due care and diligence 
which an ordinary prudent man would exercise to similar property of his 
own. 

The custodian shall also upon demand of the licensee issuing the ware- 
house receipt deliver said grain to the elevator of the licensee without 
charge. 


History: En. Sec. 8, Ch. 174, L. 1931. 


Warehousemen@24(1). 

67 C.J. Warehousemen § 85. 

56 Am. Jur. 378, Warehouses, §126 et 
seq. 

Liability of bailee for loss of or in- 
jury to goods kept at a place other than 
that originally intended. 12 ALR 1322. 

Liability of warehouseman for damage 
to, or destruction of; property by fire. 16 
ALR 280. 


3-609. 


(3592.52) Warehouse receipts—cancellation. 


Liability of warehouseman for theft of 
property in his care. 26 ALR 256. 

Liability of warehouseman for deteri- 
oration of goods due to pmprone tem- 
perature. 55 ALR 1103. 

Warehouseman’s bond as covering ware- 
house receipts issued by warehouse to 
itself or for its own property. 61 ALR 
331. 

Provision in warehouseman’s receipt 
limiting liability as applicable where 
warehouseman converts property. 99 ALR 
266, 


For the purpose of 


cancellation of any special bin farm warehouse receipt, it will be necessary 
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that the holder thereof present the same to the issuing licensee for cancel- 
lation. The licensee shall stamp across the face of said receipt the words, 
“Surrendered and cancelled.” 


The licensee shall notify the county clerk and recorder of the county in 
which the duplicate receipt is filed, to discharge any cancelled receipt of 
record, and such county clerk and recorder is hereby required to cancel 
the same, without charge, upon such notice from the licensee. All original 
special bin farm warehouse receipts so cancelled as above by the licensee, 
shall be retained in the files of his office and a permanent record of such 
receipt so cancelled shall be kept; such record to show the name of the per- 
son or persons to whom the receipt was issued, the number of the receipt, 
the date of cancellation, and when the receipt cancelled is one surrendered 
as paid, the name of the person so surrendering and cancelling. 


At any time during the life of a special bin farm warehouse receipt that 
the issuing licensee believes that the integrity of such receipt so demands 
such licensee is hereby authorized to demand delivery of said grain from the 
custodian thereof, and such custodian shall, upon receipt of notice to deliver, 
forthwith comply with such notice. Upon the failure or refusal on the part 
of the custodian to make delivery of grain covered by a special bin farm 
warehouse receipt as provided in this act, the licensee is hereby empowered 
to take possession of such grain and transport the same to his elevator. The 
cost of transporting the grain to the elevator shall be considered as advance 
and collected from the receipt-holder at the time of cancellation. Such 
possession may be taken, provided that there shall be no charge for storage 
thereon prior to the expiration of the storage period provided for in the 
receipt. 


Failure on the part of the custodian to make delivery as directed shall 
be considered a misdemeanor. 


History: En. Sec. 9, Ch. 174, L. 1931. 56 Am. Jur. 410, Warehouses, §§ 193 et 
seq. 
Warehousemen@13, 25(3). _ Duty of warehouseman to take up and 
67 C.J. Warehousemen §§ 31 et seq., cancel negotiable receipt upon delivering 
138 et seq. goods as delegable or non-delegable. 139 
ALR 1488. 


3-610. (3592.53) Penalty for breaking seal or removing or damaging 
stored grain. Any person, except the licensed farm storage public ware- 
houseman who has applied the same, or his successors, or any employee of 
the commissioner, who shall break the seal of any bin wherein grain is stored 
under the provisions of this act, or who shall break or enter the bin wherein 
said grain is stored, or who shall damage, remove or destroy any grain 
stored and sealed under this act, shall be guilty of a felony, and upon con- 
viction thereof shall be punished by imprisonment in the county jail for not 
less than one (1) year, or in the state penitentiary for not less than one (1) 
year, nor more than three (3) years, or by a fine of not less than three 
hundred dollars ($300.00) nor more than one thousand dollars ($1,000.00), 
and it shall be the duty of the commissioner, upon complaint or upon his 
own motion, to investigate any and all alleged violations of this act, and to 
prosecute the violators thereof. 


History: En. Sec. 10, Ch. 174, L. 1931. Warehousemen€=37. 
67 C.J. Warehousemen § 292. 


443 


3701 AGRICULTURE, HORTICULTURE AND DAIRYING 


CHAPTER 7 
BEAN WAREHOUSEMEN 


Section 3-701. Administration and enforcement of act. 

3-702. Definitions. 

3-703. Scope of act. 

3-704. License required of persons warehousing beans—fee—disposal of moneys 
—expiration date. 

3-705. Form of application for license—qualifications—appeal on refusal. 

3-706. Bond of applicant—conditions—fire insurance. 

3-707. Suit on bond. 

3-708. Fee for inspecting warehouse. 

3-709. Records of bean dealer—contents—inspection—receipt. 

3-710. Rules and regulations to be prescribed by commissioner. 

3-711. Grading before storing required—specification on receipt. 

3-712. Storage constitutes bailment—duty to keep beans in storage. 

3-713. Records of warehousemen—reports. 

3-714. Enforcement of act—investigations—hearings—orders of commissioner— 
appeals. 

3-715. Penalties for doing business without license and other violations. 


3-701. (3592.54) Administration and enforcement of act. The pro- 
visions of this act shall be administered and enforced by the commissioner of 
agriculture of the state of Montana. 


History: En. Sec. 1, Ch. 164, L. 1935. Agriculture¢=2. 
3 C.J.S. Agriculture § 6. 


3-702. (3592.55) Definitions. The following terms and words whenever 
used in this act, or in the rules and regulations later promulgated by the 
commissioner shall have the meaning as indicated. 


(a) The word “commissioner” shall mean the commissioner of agricul- 
ture of the Montana department of agriculture. 

(b) The words “warehouseman” or “person” shall mean dealer, ship- 
per (except grower), society, association, organization, corporation or their 
agents or representatives. 

(c) The word “beans” shall mean all varieties of the bean family (ex- 
cept green beans) whether grown or purchased for seed, feed or human 
consumption. 

(d) The words “storage” or “warehousing” shall mean any method 
by which beans are held for any party, other than direct omer, by the 
party doing the storing. 


History: En. Sec. 2, Ch. 164, L. 1935. W arehousemen¢=2. 
67 C.J. Warehousemen § 7. 


3-703. (8592.56) Scope of act. This act shall cover all transactions in 
beans and they shall not be handled, punge ase sold or stored under the 
provisions of any grain act. 


History: En. Sec. 3, Ch. 164, L. 1935. Warehousemen€¢=8. 
67 C.J. Warehousemen § 12 et seq. 


3-704. (3592.57) License required of persons warehousing beans—fee— 
disposal of moneys—expiration date. All persons engaged in the business 
of buying and selling at wholesale or warehousing and storing beans, or re- 
ceiving or soliciting beans for purchase, sale or storage either within or with- 
out the state of Montana shall, before engaging in such business, procure a 
license from the commissioner and shall pay a license fee to the department 
of agriculture of Montana in the sum of fifteen dollars ($15.00), which shall 
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be deposited with the treasurer of the state of Montana and credited to the 
special fund known as the “revolving fund of the division of horticulture” 
to be expended by the chief of the said division upon approval of the treas- 
urer of the state of Montana, and all moneys so deposited shall be held sub- 
ject to the uses of the chief of the division of horticulture for the purpose 
of carrying out the provisions of this act. Said licenses shall be renewed 
annually and the prescribed fee shall be paid annually. All licenses shall 
be issued for the fiscal year or fraction thereof and ending June 30th next 
following. 


History: En. Sec. 4, Ch. 164, L. 1935. Warehousemen¢=6., 
67 C.J. Warehousemen § 9, 


3-705. (8592.58) Form of application for license—qualifications—appeal 
on refusal. The commissioner shall prescribe forms for application for such 
licenses and shall require from the applicant such facts and information as 
he may determine and as may seem appropriate to carry out the provisions 
of this act. The applicant must satisfy the commissioner as to his qualifica- 
tions, warehouse and storage facilities, experience and financial ability to 
carry on the business of buying, selling, warehousing and storing, and upon 
furnishing evidence thereof satisfactory to the commissioner he may be 
granted or refused a license. Provided that if license is refused by the com- 
missioner appeal may be made in accordance with the provisions in sections 
84-3405, 84-3409, 84-3410, 84-3411 and 84-3412 of these codes. 

History: En. Sec. 5, Ch. 164, L. 1935. 


3-706. (3592.59) Bond of applicant—conditions—fire insurance. Every 
person applying for a license to engage in such business of buying, selling, 
warehousing or storing beans in accordance with this act shall, as a con- 
dition precedent to the granting thereof, execute and file with the com- 
missioner a good and sufficient surety bond in the sum of five thousand dol- 
lars ($5,000.00) to the state of Montana, executed by a responsible surety 
company licensed to do business in this state, to be approved by the commis- 
sioner, conditioned upon the faithful performance of his obligations as a 
bean dealer or warehouseman under the laws of this state and as prescribed 
in this act, and of such additional obligations as may be assumed by him 
under contract with the respective depositors of the beans with him. The 
commissioner may from time to time require additional bond under penalty 
of revoking the license. Said bond shall otherwise be in such form and shall 
contain such additional conditions as the commissioner may prescribe to 
earry out the purposes of this act, and may, in the direction of the com- 
missioner, include the requirements of fire insurance. 


History: En. Sec. 6, Ch. 164, L. 1935. Warehousemen¢-18, 22. 
67 C.J. Warehousemen § 25 et seq. 


3-707. (3592.60) Suit on bond. Any person injured by the breach of 
any obligation to secure which a bond is given, as in this act provided, shall 
be entitled to sue on the bond in his own name in any court of competent 
jurisdiction to recover the damages he may have sustained in such breach, 
or where more than one (1) person has been so injured, the action may 
be brought in the name of the state of Montana on behalf of all such injured 
persons. 

History: En. Sec. 7, Ch. 164, L. 1935. 
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3-708. (3592.61) Fee for inspecting warehouse. The commissioner shall 
charge, assess and cause to be collected a reasonable fee for every examina- 
tion or inspection of a warehouse under this act to be paid to the state de- 
partment of agriculture and deposited as provided in section 3-704, provided 
that such fee shall not exceed ten dollars ($10.00) per annum. 

History: En. Sec. 8, Ch. 164, L. 1935. 


3-709. (3592.62) Records of bean dealer—contents—inspection—receipt. 
Every dealer in beans shall make and keep a full and complete record of 
all beans handled by him covering the following facts: 


Name and address of the producer or shipper. 

Date of receipt. 

Kind, quantity, quality and grade of beans received. 
Agreed purchase price if purchased. 

Agreed storage price if stored. 

Agreed commission charged if consigned. 

Date of sale, to whom sold and price. 

Date and details of settlement with vendor or consignor. 


The above records shall be open to the confidential inspection of the 
commissioner or his authorized agents at all times. Every warehouseman 
shall issue a receipt for all beans received for storage on a form approved 
by the commissioner as provided in section 8-710. 


History: En. Sec. 9, Ch. 164, L. 1935. Warehousemen©~7, 
67 C.J. Warehousemen § 11. 


Pog romeo of 


Cross-Reference 


Uniform Warehouse Receipts Act, secs. 
88-101 to 88-160. 


3-710. (8592.68) Rules and regulations to be prescribed by commis- 
sioner. The commissioner shall prescribe such rules and regulations as he 
may deem necessary for the safe conduct of the business referred to in this 
act, including a scale of storage charges and storage receipts and to that end 
may, if he deems it necessary, require reports from any warehouseman or 
person receiving stored beans on blanks or forms that may be prepared by 
the commissioner. 

History: En, Sec. 10, Ch. 164, L. 1935. 


3-711. (8592.64) Grading before storing required—specification on re- 
ceipt. All beans accepted for storage shall first be graded according to the 
standards of the United States department of agriculture and the grade so 
established shall be noted and specified upon the warehouse receipt issued 
for such beans. | 


History: En. Sec. 11, Ch. 164, L. 1935. Inspection€=3. 
44 C.J.8. Inspection § 4. 


3-712. (3592.65) Storage constitutes bailment—duty to keep beans in 
storage. The storage of beans under the terms of this act shall constitute a 
bailment and upon the return of the warehouse receipt properly endorsed, 
and upon the payment or tender of all advances and legal charges, the holder 
of such warehouse receipt shall be entitled to, and it shall be compulsory 
for the warehouseman to deliver the identical grade and amount of beans 
so placed in storage. Every dealer, under the provisions of this act, shall 
maintain at all times in original storage beans equal in amount and grade 
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to all storage certificates issued, unless authorized in writing by holders 
of receipts or by the commissioner, to move to other Stone os} and failure 
to do so shall constitute a conversion. 


History: En. Sec. 12, Ch. 164, L. 1935. Deposit of grain without obligation to 
-return identical grain as a bailment or 

Warehousemen©—10, 25(4). sale. 54 ALR 1166. 
67 C.J. Warehousemen@16 et seq., 138 Storage contract as a bailment of chat- 
et seq. tels or lease of place where chattels are 


stored. 138 ALR 1137, 


3-713. (3592.66) Records of warehousemen — reports. Every ware- 
houseman or person operating under this act shall keep in a place of safety 
complete and correct records of all beans stored by him and of all beans 
withdrawn from storage; of all warehouse receipts issued by him; and of all 
the receipts returned to and cancelled by him; and shall make such reports 
to the commissioner concerning such matters as may be required by the com- 
missioner by rules and regulations established by him. 

History: En. Sec. 13, Ch. 164, L. 1935. 


3-714, (8592.67) Enforcement of act—investigations—hearings—orders 
of commissioner—appeals. For the purpose of enforcing the provisions of 
this act, the commissioner upon his own motion may, or upon verified com- 
plaint against any dealer or any person, firm, exchange, association or cor- 
poration assuming or attempting to act as such, shall have authority to, and 
must make any and all investigations he deems necessary, and he shall at 
all times have free and unimpeded access to all buildings, yards, ware- 
houses, storage and transportation or any other facilities or places in which 
beans are kept, stored, handled or transported. If the commissioner, upon 
investigation, shall have reason to believe that any dealer is not acting 
in accordance with the provisions of this act, or upon the filing of a 
verified complaint against any dealer, it shall be the duty of the commis-. 
sioner to have personal service made upon said dealer, or to mail by regis- 
tered mail a complaint, or a copy of the verified complaint against said 
dealer, and in the event the dealer fails to make formal adjustment or set- 
tlement of the charges set forth therein, to the satisfaction of the commis- 
sioner, the commissioner shall give notice of the time and place of a formal 
hearing thereon. Notice of any hearing shall be given at least twenty (20) 
days prior thereto and said hearing shall be held in the city or town in 
which the transaction complained of is alleged to have occurred. 


He shall have full authority to administer oaths and take testimony 
thereunder, to issue subpoenas requiring the attendance of witnesses be- 
fore him, together with all books, memoranda, papers, and other documents, 
articles or instruments; to compel the disclosure by such witnesses of all 
facts known to them relative to the matters under investigation; and all 
parties disobeying the orders of subpoenas of said commissioner shall be 
guilty of contempt and shall be certified to any district court of the state, 
which court shall punish any such contempt. Copies of records, inspection 
certificates, certified reports and all papers on file in the office of the 
commissioner shall be prima facie evidence of the matters therein contained. 


At the time and place appointed for such hearing the commissioner 
shall hear all parties and their evidence and thereupon the commissioner 
shall dismiss the charges, or suspend ihe license of the dealer for a specified 
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time, or revoke the same, or make such other appropriate order as he may 
deem just and proper; any order shall specify the effective date thereof and 
any order other than the one suspending or revoking a license shall auto- 
matically suspend such license until such order is complied with. Provided, 
that an appeal may be made from the decision of the commissioner according 
to the provisions of sections 84-3405, 84-3409, 84-3410, 84-3411 and 84-3412 
of these codes. 
History: En. Sec. 14, Ch. 164, L. 1935. 


3-715. (3592.68) Penalties for doing business without license and other 
violations. Any person who shall engage in or carry on any business or 
occupation for which a license is required by this act without first having 
obtained a license therefor, or who shall continue to engage in or carry on 
any such business or occupation after such license has been revoked or ex- 
pired, shall be deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined not less than twenty-five dollars ($25.00) nor more than one 
hundred dollars ($100.00), and each and every day that such business or 
occupation is so carried on or engaged in shall be a separate offense. Any 
person who shall otherwise violate any of the provisions of this act, or shall 
by any manner or means convert to his own use, or that of another, any 
beans so stored or accepted for storage shall, if the value of such converted 
beans exceed five hundred dollars ($500.00), be deemed guilty of a felony; 
and if the value is less than five hundred dollars ($500.00) be deemed guilty 
of a misdemeanor, and in either case upon conviction, shall be punished by 
fine or imprisonment, or both, as otherwise provided by law. 


History: En. Sec. 15, Ch. 164, L. 1935. Warehousemen¢36. 
67 C.J. Warehousemen § 291. 


CHAPTER 8 
AGRICULTURAL SEEDS 


Section 3-801. Definitions. 

3-802. Labeling of agricultural seed. 

3-803. Exception of seeds, when. 

3-804. Penalty. 

3-805. Inspection by director of state grain and seed laboratory—reports—enforce- 
ment. 

3-806. Employment and payment of inspection agents. 

3-807. Laboratory to test samples. 

3-808. Certificate of test presumptive evidence. 


3-801. (3593) Definitions. Terms used in this act and not otherwise 
identified, are hereby defined : 


1. The term “agricultural seeds” or “agricultural seed” shall include the 
seeds of the legumes, such as alfalfa, clovers, sweet clover, field and canning 
peas, field beans, vetches, and soy beans; the grasses, such as the blue grasses, 
timothy, redtop, brome grasses, canary grass, fescues, oat grass, orchard 
grass, rye grasses, and wheat grasses; the cereals, such as wheat, oats, 
barley, rye, corn, and hybrid corn; and miscellaneous crops such as rape, 
buckwheat, millet, sorghums, mustard, flax; together with seeds of any 
other crops that may be raised as field crops in Montana, when such are sold, 
offered, or exposed for sale within this state, country or territory, for seed- 
ing purposes within this state. 
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2. The term “noxious weeds” shall mean those plants which are a menace 
to Montana agriculture and which are especially difficult to control, and shall 
include: Quack grass, fanweed, wild oats, dodder, Canada thistle, wild 
mustard, wild morning glory, white top, leafy spurge, perennial sow thistle, 
Russian knapweed, and blue lettuce. 

3. The term ‘weed seed” shall mean the term noxious weeds, above 
listed, and all seeds not listed as agricultural seeds. 

4. The terms “approximate percentage” and “approximate number” 
shall mean the percentage or number with the variations above or below 
as allowed according to the tolerance limits defined in the “rules for seed 
testing” adopted by the Association of Official Seed Analysts of North 
America. 

5. The term “percentage of germination” shall mean the percentage of 
seeds which show normal sprouts as evidence of vitality when such seeds 
are subjected to the proper moisture and temperature conditions with proper 
aeration for the customary length of time for each specific kind of such seed, 
as specified in the “rules for seed testing” adopted by the Association of 
Official Seed Analysts of North America. 

6. The term “name of state in which such seed was grown” shall mean 
any of the several states of the United States or the foreign country. 

7. The term “other crop seeds” shall mean any agricultural seeds other 
than the seed or the mixture of agricultural seeds under consideration. 

8. The term “sell” shall include “offer for sale’, “expose for sale’, 
“have in possession for sale’, “exchange”, “barter”, or “trade”. It shall also 
include agricultural seeds which are furnished to growers for the production 
of a crop on contract. 


History: En. Sec. 1, Ch. 12, L. 1913; 3 C.J.S. Agriculture § 5. 
re-en. Sec. 3593, R. C. M. 1921; amd. Sec. 2 Am. Jur. 393, Agriculture, generally; 
2, Ch. 88, L. 1939. 2 Am. Jur. 424, Agriculture §§ 30 et seq. 
Federal and state agricultural adjust- 
Agriculture¢-16. ment acts. 92 ALR 1482 and 114 ALR 136. 


3-802. (3594) Labeling of agricultural seed. The owner, vendor, or 
person in possession of each and every package, parcel, or lot of agricul- 
tural seeds, as defined in the preceding section, which contains one (1) 
pound, or more, of such agricultural seeds, whether in package or in bulk, 
shall before offering such seeds for sale affix thereto, in a conspicuous place 
on the exterior of the container of such agricultural seeds, a written or 
printed label in the English language in legible type or copy, such label 
containing a statement specifying : 

1. A lot number or other distinguishing mark; the commonly accepted 
name of the kind or kinds of such agricultural seed, together with the 
variety name, and if such is not known, the fact must be so stated by using 
the word “unknown.” 

la. Name of state, country or territory, in which such agricultural seed 
was grown. 

2. The approximate percentage of germination of such agricultural 
seed, together with the date of test of germination. In all cases where hard 
seeds remain at the end of the germination test, the percentage of actual 
germination and the percentage of hard seeds shall be stated separately ; 
with the provision that any portion or all of the percentage of such hard 
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seeds may be added to the percentage of germination, and stated as “total 
life seed.” 

3. The approximate percentage by weight of purity; meaning the free- 
dom of such agricultural seeds from inert matter and from other seeds dis- 
tinguishable by their appearance. 

4. The approximate percentage by weight of sand, dirt, broken seeds, 

sticks, chaff, and other inert matter combined in such agricultural seeds. 
5. The approximate total percentage by weight of weed seeds. 

5a. The approximate percentage by weight of other crop seeds in such 
agricultural seeds. 

6. The name and approximate number per pound of each kind of the 
seeds of the noxious weeds, if any such are found in such agricultural seeds 
in quantities in excess of one in portions of the seed equal to the following: 
(a) five (5) grams of small seeds defined as alfalfa, clovers, sweet. clover, 
timothy, redtop, blue grass, oats grass, orchard grass, fescues, brome grass, 
rye grasses, wheat grasses, and all other grasses and clovers not, otherwise 
classified. (b) twenty-five (25) grams of medium sized seeds defined as mil- 
lets, rape, flax, and other seeds not specified in (a) or (¢) of this subsection. 
(ce) one hundred (100) grams of wheat, oats, rye, barley, buckwheat, vetches, 
and other seeds as large or larger than wheat. 

7. The full name and address of the seedsman, importer, dealer or 
agent or of other persons or person, firm or corporation selling, offering, or 
exposing the said agricultural seed for sale. 


8. Mixtures of agricultural seeds which contain two (2) or more kinds 
of such seeds in excess of five per cent (5%) by weight of each, when sold, 
offered, or exposed for sale as mixtures, shall have affixed thereto, in a con- 
spicuous place on the exterior of the container of such mixture of seeds, a 
plainly written or printed tag or label in the English language, stating: 

(a) Name of mixture. 

(b) The name and approximate percentage by weight of each kind of 
agricultural seed present in such mixture in excess of five (5%) per cent by 
weight of the total mixture. 

(bb) Approximate percentage by weight of broken seeds and other 
inert matter in such mixture of agricultural seeds. 

(c) Approximate percentage by weight of weed seeds as defined in sub- 
division 3 of section 3-801. 

(cc) Approximate percentage by weight of other crop seed in such 
mixture of agricultural seeds. 

(d) The name and approximate number per pound of each kind of the 
seeds or bulblets of the noxious weeds listed in subdivision 2, of section 
3-801, which are present singly or collectively in excess of one seed or bulblet 
in each fifteen (15) grams of such mixture. 

(e) Approximate percentage of germination of each kind of eee 
tural seed present in such mixture in excess of five per cent (5%) by weight, 
together with the month and year said seed was tested. In all cases where 
hard seeds remain at the end of the germination test, the percentage of 
actual germination and the percentage of hard seeds shall be stated separate- 
ly; with the provision that any portion or all of such hard seed may be 
added to the percentage of germination and stated as “total live seed”. 

(f) Full name and address of the vendor of such mixture. 
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(g) When space is provided on labels appearing on seed, providing for 
the insertion of specific items relative thereto and such spaces are left open, 
the blank space or spaces shall be deemed to imply that the word “none” 
was intended, when such interpretation is reasonable. 

9. The Montana commissioner of-agriculture, labor and industry shall 
prescribe the form of labels to be used as provided for in section 3-802. 


History: En. Sec. 2, Ch. 12, L. 1913; Warranties and conditions upon sale of 
re-en. Sec. 3594, R. C. M. 1921; amd. Sec. seed, nursery stock, ete. 16 ALR 859. 


1, Ch. 110, L. 1929; amd. Sec. 1, Ch. 192, Constitutionality of requirement of dis- 
L. 1937; amd. Sec. 3, Ch. 88, L. 1939. closure by label of materials or ingredi- 
ents of articles sold or offered for sale. 57 

2 Am. Jur. 439, Agriculture, § 46. ALR 686. 


3-803. (38595) Exception of seeds, when. Agricultural seeds or mixtures 
of same shall be exempt from the provisions of this act: 


(1) When possessed, exposed for sale, or sold for food purposes only. 

(2) When sold to merchants or dealers to be recleaned before being 
sold or offered for sale for seeding purposes. 

(3) When in store for the purpose of recleaning or not possessed, sold 
or offered for sale for seeding purposes within the state. 

(4) When sold by a processor of sugar beets to growers contracting the 
growing and delivery of sugar beets to such vendor or distributor. 


History: En. Sec. 3, Ch. 12, L. 1913; 
re-en. Sec. 3595, R. C. M. 1921; amd. Sec. 
4, Ch. 88, L. 1939. 


3-804. (3596) Penalty. Any person, firm, or corporation who sells, 
offers or exposes for sale or distribution in the state any agricultural seeds 
for seeding purposes, without complying with the requirements of this act, 
shall be deemed guilty of a misdemeanor, and upon conviction shall be fined 
not less than twenty-five dollars ($25.00), nor more than one hundred dollars 
($100.00) and costs of such prosecution, and upon conviction of the second 
or any subsequent offense shall be fined not less than fifty dollars ($50.00) 
nor more than five hundred dollars ($500.00) and costs of such prosecution. 


History: En. Sec. 4, Ch. 12, L. 1913; 2, Ch. 110, L. 1929; amd. Sec. 5, Ch. 88, 
re-en. Sec. 3596, R. C. M. 1921; amd. Sec. IL. 1939. 


3-805. (3597) Inspection by director of state grain and seed laboratory 
—reports—enforcement, The director of the Montana grain inspection labor- 
atory, of the Montana agricultural experiment station, his agent, or agents, 
shall inspect, examine, or make analyses of and test seeds sold, offered or ex- 
posed for sale in the state at such time and place and to such an extent as 
he and the commissioner of agriculture may determine. When said Montana 
grain inspection laboratory shall find by its examinations, analyses, or test 
that any person, firm or corporation has violated any of the provisions of 
this act, it shall give notice of such violations to the vendor or consignee of 
said lot of seed and at the same time mail a copy of such notice to the person, 
firm or corporation whose tag or label was found affixed thereto. The com- 
missioner of agriculture of the state of Montana shall also be notified of such 
violation. Such director shall report to the commissioner of agriculture all 
violations as they appear. He shall also annually and not later than Sep- 
tember first, make a report to the commissioner of agriculture of all tests 
made and the results thereof, which report may be published by the com- 
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missioner of agriculture, separately, or along with any other annual or 
biennial report of the department. Such director, his agent or agents, and 
the commissioner of agriculture and his authorized representatives shall have 
free access at all reasonable hours to all premises or structures to make ex- 
amination of any seeds, or any other premises of any warehouse, elevator, or 
railway company, and upon tendering payment thereof, at the current value, 
may take any sample or samples of such seeds. 

It is hereby made the duty of the commissioner of agriculture of the de- 
partment of agriculture, labor and industry to administer and enforce this 
act. For that purpose, he is hereby empowered to make all proper rules and 
regulations not inconsistent with this act or any federal laws now in effect 
or which may hereafter be enacted. The director of the Montana grain in- 
spection laboratory of the Montana agricultural experiment station shall 
formulate all necessary and proper rules and regulations relating to all his 
duties enumerated herein. 


History: En. Sec. 5, Ch. 12, L. 1913; 3 C.J.S. Agriculture §5; 44 C.J.S. In- 
re-en. Sec. 3597, R. C. M. 1921; amd. Sec. spection § 4. 
6, Ch. 88, L. 1939. 2 Am. Jur. 438, Agriculture, §§ 44 et 
seq. . 


AgricultureC-16; Inspection¢=3. 


3-806. (3598) Employment and payment of inspection agents. The 
director of the Montana grain inspection laboratory, under the direction of 
the director of the Montana agricultural experiment station, may employ 
such agents as are deemed necessary to each year inspect, sample and make 
analysis of any agricultural seed on sale in the state for seeding purposes 
within the state, and the salaries and necessary expenses of such agents, to- 
gether with the cost of publishing the findings of such inspections and 
analyses, shall be paid out of moneys appropriated for the Montana grain 
inspection laboratory, of the Montana agricultural experiment station. 


History: En. Sec. 6, Ch. 12, L. 1913; Inspection€4. 
re-en. Sec. 3598, R. C. M. 1921; amd. Sec. 44 C.J.S. Inspection §§ 10, 11. 
7, Ch. 88, L. 1939. 


3-807. (3599) Laboratory to test samples. Any citizen of the state of 
Montana, in accordance with the regulations prescribed by the commissioner 
of agriculture, by prepaying the transportation charges may send, in one 
year, five (5) samples of seed to the Montana grain inspection laboratory of 
the Montana agricultural experiment station for examination, analyses, or 
test, free of charge. Other samples of seed analyzed and tested for purity 
and germination, or either, shall be charged for at the rate of fifty cents 
(50c) each, for unmixed seeds. Samples of mixed seeds analyzed and tested 
shall be charged for at the rate of seventy-five cents (75¢c) per hour for the 
actual time required for making analyses and tests, and all such fees are 
hereby appropriated for the use and purpose of the Montana grain inspec- 
tion laboratory of the Montana agricultural experiment station to defray 
the expenses incurred by said laboratory, under the provisions of this act. 


History: En. Sec. 7, Ch. 12, L. 1913; 2, Ch. 192, L. 1937; amd. Sec. 8, Ch. 88, 
re-en. Sec. 3599, R. C. M. 1921; amd. Sec. IL. 1939. 


3-808. (3600) Certificate of test presumptive evidence. The certificate 
of the Montana grain inspection laboratory of the Montana agricultural 
experiment station, giving results of any examinations, analyses or tests of 
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any seed samples made under the authority of the commissioner of agri- 
culture of the department of agriculture, labor and industry shall be pre- 
sumptive evidence of the correctness of the facts therein stated. | 


History: En. Sec. 8, Ch. 12, L. 1913; 
re-en. Sec. 3600, R. C. M. 1921; amd. Sec. 
9, Ch. 88, L. 1939. 


CHAPTER 9 
SEALERS OF GRAIN 


Section 3-901. Purpose of act. 
3-902. Appointment of sealer of grain by farm storage commissioner. 
3-903. Certificate of sealer—contents—filing—-sealing of grain container. 
3-904. Filing fee of commissioner—use of funds. 
3-905. Breaking of seals or removal of grain a felony. 
3-906. Seizure of sealed grain—notice to commissioner. 


3-901. (3602.1) Purpose of act. The purpose and object of this act is 
to aid, assist and facilitate any loaning corporation, association or agency 
created by or under authority of the acts of the Congress of the United 
States for the purpose of aiding agriculture, in loaning money upon the 
security, in whole or in part, of grain stored on farms or other suitable 
places, and to aid, assist and facilitate the owners of said grain to obtain 
loans from the said corporations, associations or agencies. 


History: En. Sec. 1, Ch. 111, L. 1933. Agriculture@=3. 
3 CJ.S. Agriculture §§ 8-10. 


3-902. (3602.2) Appointment of sealer of grain by farm storage com- 
missioner. In addition to the powers conferred upon the farm storage 
commissioner by sections 3-401 through 3-420, the said farm storage commis- 
sioner may, upon the request of any such corporation, association or agency, 
appoint a person or persons designated by it as a sealer or sealers of grain 
and when so appointed he, or they, shall serve without pay and hold office 
at the will of the said commissioner. Said sealer or sealers appointed under 
the terms of this act shall exercise the duties herein prescribed only when 
the owner of the grain to be sealed has obtained, or has applied for, a loan 
from such corporation, association, or agency, secured, or to be secured, 
wholly or in part by a mortgage upon such grain. 

History: En. Sec. 2, Ch. 111, L. 1933. 


3-903. (3602.3) Certificate of sealer—contents—filing—sealing of grain 
container. Whenever requested by the owner of any grain who has ob- 
tained or applied for a loan from any such corporation, association or 
agency, which loan has been, or is to be, secured wholly or in part by a mort- 
gage upon said grain, the said corporation, association, or agency con- 
curring in said request, the sealer shall ascertain the kind of grain which 
the owner has in store on his farm or at any other suitable place, and the 
quantity thereof, which shall be determined in the presence of the owner, 
and said sealer shall at the time of sealing the same make a certificate in 
triplicate showing the name and address of the owner, the amount of grain 
stored, the place where stored, a description of the building, room or econ- 
tainer in which it is stored, the quantity stored, and that the grain and 
quantity shown were sealed by him in the building, room or container 
described. The certificate must also bear a signed statement by the owner 
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that he requested the sealing to be done, that he was present at the time of 
the sealing, that the matters and things stated in the certificate are true of 
his own knowledge, that the grain was sealed in his presence, and that he is 
the sole owner of the grain. If there be more than one owner the statement 
must be signed by each of the owners. Blank certificates shall be furnished 
by the farm storage commissioner, and one of said executed certificates shall 
be filed in the office of the farm commissioner, one shall be delivered to the 
owner of the grain and the other to the said corporation, association, or 
agency from which the loan has been, or will be obtained. The sealer 
must, at the time the said certificate is executed, seal the building, room or 
container containing said grain with seals provided by the farm storage 
commissioner. 


History: En. Sec. 3, Ch. 111, L. 1933. 


3-904. (3602.4) Filing fee of commissioner—use of funds. The farm 
storage commissioner shall collect the sum of fifty cents for filing the cer- 
tificate in his office and the funds so derived shall be used for the purpose 
of providing blank certificates and seals for the use of the sealers and other 
expenses in the administration of this act. 


History: En. Sec. 4, Ch. 111, L. 1933. 


3-905. (3602.5) Breaking of seals or removal of grain a felony. Any 
person who shall wilfully break any of said seals so affixed by the sealer 
or wilfully remove the grain, or any part thereof, in any manner from the 
building, room or container wherein it is stored and sealed, except by 
authority in writing granted by the corporation, association or agency to 
which said grain is, or is to be, mortgaged, shall be deemed guilty of a 
felony, and upon conviction be punished by imprisonment in the Montana 
state prison for a period of not less than one year nor more than five years, 
or a fine of not to exceed five thousand dollars, or both. 


History: En. Sec. 5, Oh. 111, L. 1933. 


3-906. (3602.6) Seizure of sealed grain—notice to commissioner. The 
foregoing sections shall not apply to any officer seizing said grain under pro- 
cess from a court of competent jurisdiction nor to any person or his agent 
who may seize the same under or by virtue of a lien that is prior to the lien 
of the mortgage of the corporation, association or agency; providing, 
further, that such officer, person or agent shall immediately notify the 
farm storage commissioner, stating under what authority he acts and that 
he has seized said grain, whereupon said commissioner shall immediately 
notify said corporation, association or agency thereof. 

History: En. Sec. 6, Ch. 111, L. 1933. 


CHAPTER 10 
HARMFUL BARBERRY CONTROL 


Section 3-1001.. Harmful barberry—traffic in or permitting to exist unlawful. 
3-1002. Duty of state board of horticulture to exterminate—proceedings. 
3-1003. “Harmful barberry” defined. 
3-1004. Provisions of act made applicable to mahonia. 
38-1005. Violation of act a misdemeanor—penalty. 
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3-1001. (3603) Harmful barberry—traffic in or permitting to exist un- 
lawful. It shall be unlawful for any person, firm, or corporation to sell, 
offer for sale, barter, give away, exchange, deliver, ship, transport, receive, 
or accept for shipment or transportation, plant, or permit to exist on his or 
its premises in the state of Montana, any plant of the harmful barberry. 


History: En. Sec. 1, Ch. 40, L. 1919; Agriculture€=8. 
re-en. Sec. 3603, R. C. M. 1921. 3 C.J.S. Agriculture §§ 24-26, 28, 29. 


3-1002. (3604) Duty of state board of horticulture to exterminate—pro- 
ceedings. It shall be the duty of the state board of horticulture, or its duly 
authorized inspectors, to enforce the provisions of this act, and they are 
hereby empowered to cause to be eradicated any such harmful barberry 
plants found growing anywhere in the state. If the owner of the land on 
which such harmful plants are found growing shall fail or refuse to eradi- 
eate such plants, within ten days after receiving a written notice to that 
effect from a horticultural inspector, said inspector shall proceed to have 
such harmful barberry plants eradicated and destroyed wherever they 
may be found growing. As soon as the horticultural inspector has had such 
harmful barberry plants eradicated and destroyed, he shall make out a 
statement in duplicate of the actual cost and expense incurred by him 
in eradicating or destroying such harmful barberry plants. One of such 
statements shall. be transmitted to the landowner affected by the work, 
and the other shall be filed in the office of the treasurer of the county 
wherein such land is situated. The treasurer shall place such amount so 
indicated in such statement, on the tax duplicate against the land of the 
landowner affected by such work, and such amount so entered shall be 
collected in the same manner and at the same time as taxes are collected, 
and when so collected shall be paid by the treasurer to the state board of 
horticulture, which shall remit to the state treasurer, to be added to the 
appropriation for the use of the state board of horticulture. 


History: En. Sec. 2, Ch. 40, L. 1919; 
re-en. Sec. 3604, R. C. M. 1921. 


3-1003. (3605) “Harmful barberry” defined. The term “harmful bar- 
berry,” as used in this act, shall be construed to apply to any species of 
Berberis, and, as hereinafter provided for, to Mahonia, which are susceptible 
to infection by Puccinia graminis, commonly called black-stem rust of grain, 
but not including Japanese barberry (B. thunbergii), which does not propa- 
gate the rust. 


History: En. Sec. 3, Ch. 40, L. 1919; 
re-en. Sec. 3605, R. C. M. 1921. 


83-1004. (3606) Provisions of act made applicable to mahonia. The state 
board of horticulture is hereby empowered to apply the provisions of this 
act to species of mahonia, whenever in its judgment the necessity arises. 


History: En. Sec. 4, Ch. 40, L. 1919; 
re-en. Sec. 3606, R. C. M. 1921. 


3-1005. (3607) Violation of act a misdemeanor—penalty. Any person, 
firm or corporation which shall violate any of the provisions of this act 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
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be fined any sum not less than ten dollars and not more than twenty-five dol- 
lars for each offense. 


History: En. Sec. 5, Ch. 40, L. 1919; 
re-en. Sec. 3607, R. C. M. 1921. 


CHAPTER 11 
HORTICULTURE—CONTROL OF FRUIT PESTS AND DISEASES 


Section 3-1101. Division of horticulture—duties. 
3-1102. Horticultural districts. 
3-1103. Destruction of fruit pests—use of crates. 
3-1104. Inspectors of fruit pests—appointment and duties. 
3-1105. Appointment of horticultural inspector. 
3-1106. Employment of specialist on insect pests. 


3-1101. (3608) Division of horticulture—duties. The department of agri- 
culture, labor and industry, through the division of horticulture, shall en- 
force all of the laws of the state of Montana now in force or hereafter 
enacted, relating to the protection and regulation of the industry of horti- 
culture in the state of Montana. 


History: En. Sec. 37, Ch. 216, L, 1921; Agriculture€=2, 
re-en. Sec. 3608, R. C. M. 1921. 3 C.J.S. Agriculture § 6. 


3-1102. (3609) Horticultural districts. For the convenient administra- 
tion of the laws of the state relative to the industry of horticulture, the 
commissioner of agriculture may divide the state into horticultural districts, 
grouping the several counties in such manner as he may deem expedient. 


History: En. Sec. 38, Ch. 216, L. 1921; Agriculture€=9. 
re-en. Sec. 3609, R. C. M. 1921. 3 C.J.S. Agriculture §§ 30, 33-36. 


3-1103. (3610) Destruction of fruit pests—use of crates. For the pur- 
pose of preventing the spread of contagious disease among fruit and fruit 
trees, and for the prevention, treatment, cure and extirpation of fruit pests 
and diseases of fruit and fruit trees, and for the disinfection of grafts, scions, 
and orchard debris, empty fruit boxes or packages, or other suspected 
material or transportable articles dangerous to orchards, fruit and fruit 
trees, the commissioner of agriculture may prescribe regulation for the 
inspection, disinfection or destruction thereof, which regulation shall be 
circulated in printed form by the commissioner among fruit growers and 
fruit dealers of the state, and shall be published at least ten days in two 
newspapers of general circulation in the state, and shall be posted in three 
conspicuous places in each county in the state, one of which shall be at 
the county court house thereof. For further prevention of the spread of 
diseases dangerous to fruit and fruit trees, it shall be unlawful for any 
person or persons, dealer or dealers, 1o allow, or cause to be used a second 
time, any crate, box, barrel, package or wrapping once having contained 
fruit or nursery stock, except that at the written request of a nurseryman, 
an inspector may permit boxes or packages having contained nursery stock 
to be thoroughly fumigated by him or in his presence, at the expense of 
the nurseryman, for which said inspector shall give a receipt and duly 
mark the box or package; otherwise, the destruction of the same must be 
made in its entirety, and the finding of such crate, box, barrel, package or 
wrapping in possession of any person or persons, dealer or dealers, other 
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than the consignee, shall be considered prima facie evidence of a violation 
of this act. 


The commissioner of agriculture or his authorized representative is 
hereby authorized to seize and destroy by burning, without breaking, such 
erate, box, barrel, package or wrapping wherever found, and to prosecute 
sald violator or violators. 


History: En. Sec. 39, Ch. 216, L. 1921; Right to and measure of compensation 
re-en. Sec. 3610, R. C. M. 1921. for trees destroyed to prevent spread of 
disease or infection. 67 ALR 208. 


3-1104. (3611) Inspectors of fruit pests—appointment and duties. The 
commissioner of agriculture shall appoint inspectors of fruit pests in such 
number as he may deem necessary for the proper administration of the 
horticulture laws. Said inspectors shall be selected with reference to their 
knowledge and practical experience in horticulture. It shall be the duty 
of such inspectors to visit the nurseries, orchards, stores, packing houses, 
warehouses and other places where horticultural products and fruits are 
kept within their respective district, and shall see that the regulations of 
the department of agriculture, labor and industry, and the laws of the 
state with reference to the disinfection of fruits, trees, plants, grafts, 
orchard debris and empty fruit boxes and other material shall be fully 
complied with. Said inspectors shall have access, at all times, to all 
orchards or places where horticultural products or supplies are kept or 
handled, and shall have full power to enforce the rules and regulations of 
the commissioner of agriculture, and to order the destruction and dis- 
infection of any or all trees, plants, fruits or horticultural products or sup- 
plies when found to be infected. 


History: En. Sec. 40, Ch. 216, L. 1921; Agriculture€=9; InspectionG—4. 
re-en. Sec. 3611, R. C. M. 1921. 3 C.J.S. Agriculture §§ 30, 33-36; 44 
C.J.S. Inspection §§ 10, 11. 


3-1105. (3612) Appointment of horticultural inspector. The commis- 
sioner of agriculture shall have the power to appoint some competent and 
qualified person to enforce the laws of the state relative to the grading and 
marketing of fruits and traffic and nursery stock, the control and destruction 
of insect ct pests, fungus and bacterial diseases, to enforce the law relative to 
the licensing of persons engaged in the business of selling or importing 
fruits, trees, plants or nursery stock in this state, and to supervise and 
direct the horticultural inspection service and the dissemination of horti- 
cultural knowledge. 


History: En. Sec. 41, Ch. 216, L. 1921; 
re-en. Sec. 3612, R. C. M. 1921. 


83-1106. (3613) Employment of specialist on insect pests. The commis- 
sioner of agriculture, subject to the approval of the state board of examiners, 
in special instances, may employ a specialist for the purpose of investigating 
the source, control and destruction of insect pests, fungus and bacterial dis- 
eases of orchards, trees, shrubs, plants or nursery stock in this state; such 
employment shall be for a period not exceeding six months in any one 
year, and shall be on such terms as may be agreed upon by the commis- 
sioner of agriculture and the state board of examiners. 


History: En. Sec. 42, Ch. 216, L. 1921; 
re-en. Sec. 3613, R. C. M. 1921. 
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- . OHAPTER 12 
NURSERIES AND NURSERYMEN—LICENSE AND REGULATION 


Section 3-1201. Sales of nursery stock—inspection—fee. 
3-1202. Penalty for failure to obey rules. 
3-1203. Duty to notify inspector of infection. 
3-1204. Removal of infected trees—assessment of costs. 
3-1205. Penalty for delivery of uninspected nursery stock. 
3-1206. Notice to commissioner of shipment of nursery stock. 
3-1207. Penalty for receiving uninspected nursery stock. 
3-1208. Delivery of nursery stock without certificate. 
3-1209. Right to hold produce for inspection. 
3-1210. Inspection of Montana nursery stock—certificate. 
3-1211. Penalty for violation of act. 
83-1212. License required of nurserymen—application and payment of fees. 
3-1213. Renewal of license. 
3-1214.. Grounds for refusal or revocation of license. 
3-1215. Acts made unlawful. 
3-1216. Duplicate copies of orders for nursery stock required. 
3-1217. Duration of license. 


3-1201. (3614) Sales of nursery stock—inspection—fee. It shall be the 
duty of every person or persons, corporation or corporations, who sell or 
deliver to any person or persons, corporation or corporations, any trees, 
plants, vines, scions, grafts, fruits or vegetables not previously inspected 
under the provisions of this act, to notify the commissioner of agriculture, 
or the nearest horticultural inspector of such sale or delivery. It shall be the 
duty of the inspector receiving such notice to inspect the said trees, plants, 
grafts, scions, vines, fruits or vegetables, as soon thereafter as practicable, 
and if the same be found free from any and all diseases and pests, he shall 
so certify and attach a certificate of inspection to each lot or bill of trees, 
plants, scions, grafts, vines, fruits or vegetables, so inspected. But if any of 
the trees, grafts, scions, vines, plants, fruits or vegetables so inspected shall 
be found to be diseased or infested with any of the pests mentioned in sec- 
tion 3-1301 of this code, then the inspeetor shall order the disinfection or 
destruction of any of said trees, grafts, scions, vines, plants, fruits or vege- 
tables, so diseased or infested, together with all boxes, wrapping or packing 
pertaining thereto; provided, that when any fruit or nursery stock, or vege- 
tables is condemned by any inspector, said inspector shall notify the owner 
thereof, who may appeal to the commissioner of agriculture, whose decision 
shall be final; and charge and collect the sum of ten ($10.00) dollars for the 
inspection of each carload of said nursery stock and a proportionate sum for 
less than carload lots, as fixed by the commissioner; provided, that the 
commissioner of agriculture shall have power to designate certain places as 
quarantine stations where all nursery stock brought into the state shall be 
inspected and disinfected. The charge for disinfecting, fumigating or in- 
spection of nursery stock, fruits and vegetables shall be fixed by the com- 
missioner of agriculture. 


Before fixing the charge for disinfecting, fumigating or inspecting nurs- 
ery stock, fruits or vegetables, the commissioner of agriculture shall give 
notice of a hearing, which notice shall be published once in each of three 
newspapers of general circulation in the state, and shall state the time and 
place of said hearing. The charge so fixed shall not be effective until ap- 
proved by the state board of examiners. 
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The inspector shall collect all such fees and shall not give certificate of 
inspection until the fees are paid. 


History: En. Sec. 43, Ch. 216, L. 1921; Agriculture@=9; Inspection@=5. 
re-en, Sec. 3614, R, C. M. 1921; amd. Sec. 3 CJ.S. Agriculture §§ 30, 33-36; 44 
1, Ch. 112, L. 1939; amd. Sec. 1, Ch. 89, OC.J.S. Inspection §§ 5-8. 
L. 1945. 


3-1202. (3615) Penalty for failure to obey rules. If any person or per- 
sons in charge or control of any nursery, orchard, storeroom, packing- 
house, or other place where horticultural products or supplies are handled 
or kept, shall fail or refuse to comply with the rules and regulations of the 
commissioner of agriculture, or shall fail or refuse to disinfect or destroy 
diseased or infected trees, plants, scions, vines, grafts, shrubs, or other 
horticultural supplies or products, when ordered so to do by the inspector 
of such district, he shall be deemed guilty of a misdemeanor, and, upon con- 
viction thereof, shall be fined in any sum not less than twenty-five dollars 
nor more than three hundred dollars, | 


History: En. Sec. 44, Ch. 216, L. 1921; 
re-en. Sec. 3615, R. C. M. 1921. 


3-1203. (38616) Duty to notify inspector of infection. It shall be the 
duty of every owner or manager of every orchard, nursery, storeroom, pack- 
ing-house, or other place where horticultural products or supplies are kept 
or handled, which shall become diseased or infested with any injurious 
insect or pest, immediately upon discovery of the existence of such disease 
or pest, to notify the inspector of said district of the existence of the same. 
It shall be the duty of such owner or manager, at his own proper expense, 
to comply with and carry out all the instructions of said inspectors for the 
eradication of any disease or pest. Any person who shall fail or refuse to 
notify said inspector, as herein provided, or who shall fail or refuse to 
comply with the instructions of said inspector for the eradication of any 
disease or pest, shall be deemed guilty of a misdemeanor, and, upon convic- 
tion thereof, shall be fined in any sum not less than twenty-five dollars nor 
more than three hundred dollars. 


History: En. Sec. 1926, Ch. 121, L. 1911; 
re-en. Sec. 3616, R. C. M. 1921. 


* 3.1204. (3617) Removal of infected trees—assessment of costs. If any 
person, firm or corporation, or the legal representative of any person, firm or 
corporation, owning any orchard, tree, shrub, plant or vines which is known 
to be infected or infested with any injurious insect pest or disease and which 
thereby becomes a menace to the agricultural or fruit industry, or a menace 
to ornamental trees, shrubs, plants or vines of this state, or any city or 
county thereof, shall fail, refuse or neglect to comply with the instructions 
of the department of agriculture, labor and industry, or its authorized repre- 
sentative, for the eradication or control of such injurious insect pest or 
disease, or the destruction of said infested or infected orchard, tree, shrub, 
plant or vines within the time specified by the said department or its au- 
thorized representatives, if in the judgment of said department or its au- 
thorized representatives such treatment or destruction shall be deemed 
necessary, said department or its authorized representative is empowered to 
condemn, remove or destroy any such orchard, tree, shrub, plant or vines or 
treat such orchard, tree, shrub, plant or vine, with a proper remedy, and if 
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such owner, or his legal representative shall fail, neglect or refuse to pay 
the cost of such removal, treatment, or destruction of such orchard, tree, 
shrub, plant, or vines within thirty days after due notice has been given 
by mailing to the owner, or his legal representative, at his last known post- 
office address, then said cost and expense shall become a lien on the land of 
the owner and shall be added by the county treasurer to the taxes upon said 
‘property and collected as other taxes. 


History: En. Sec. 45, Ch. 216, L. 1921; 
re-en. Sec. 3617, R. C. M. 1921; amd. Sec. 
1, Ch. 86, L. 1939. 


3-1205. (3618) Penalty for delivery of uninspected nursery stock. Every 
person who, for himself or as agent for any other person or persons, corpo- 
ration or corporations, transportation company, or common carrier, shall 
receive, deliver or turn over to any person or persons, corporation or corpo- 
rations any trees, vines, shrubs, nursery stock, scions, grafts and fruits 
without first having attached an inspector’s certificate, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined in a 
sum not less than twenty-five dollars nor more than three hundred dollars. 


History: En. Sec. 46, Ch. 216, L. 1921; 
re-en. Sec. 3618, R. C. M. 1921. 


3-1206. (3620) Notice to commissioner of shipment of nursery stock. It 
shall be the duty of every person, firm or corporation, licensed to do business 
under this act to notify the commissioner of agriculture of his intention to 
ship an invoice of fruit trees, plants, or nursery stock not previously in- 
spected under the provisions of this act, from one point to another in this 
state, or from any point without this state into this state. The said notice 
shall contain the name and address both of the consignor and consignee, 
and the list of the goods to be shipped, the freight or express office at 
which the goods are to be delivered, and the name or title of the trans- 
portation company from whom the consignee is to receive the goods. Such 
notice shall be mailed at least five days before the day of shipment. 


History: En. Sec. 48, Ch. 216, L. 1921; 
re-en. Sec. 3620, R. C. M. 1921. 


3-1207. (3621) Penalty for receiving uninspected nursery stock. Any 
person or persons who shall receive and accept any nursery stock, fruit trees, 
plants, vines, scions, cuttings, grafts, etc., that have not been inspected 
by a duly appointed inspector of the commissioner of agriculture, and 
shall use or dispose of said nursery stock, fruit trees, vines, plants, scions, 
cuttings, grafts, etc., without first notifying the inspector and furnishing 
him an opportunity to examine, and, if necessary, fumigate said nursery 
stock, will be deemed guilty of a misdemeanor, and will be subject to fine 
as further provided in this act. 


History: En. Sec. 49, Ch. 216, L. 1921; AgricultureC=9, 
re-en. Sec. 3621, R. C. M. 1921. 3 C.J.S. Agriculture §§ 30, 33-36. 


3-1208. (8622) Delivery of nursery stock without certificate. Every 
person who, for himself or as agent for any other person or persons, corpo- 
ration or corporations, transportation company, or common earrier, shall 
deliver or turn over to any person or persons, corporation or corporations, 
any trees, vines, shrubs, nursery stock, scions, and grafts, without first 
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having attached the inspector’s certificate [as provided in section 1924 of 
this act], shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in a sum not less than twenty-five dollars nor more 
than three hundred dollars. 

History: En. Sec. 1928, Ch. 121, L. References 


1911; re-en. Sec. 3622, R. C. M. 1921. Cited or applied as section 1928, revised 
NOTE.—The bracketed section was re- codes, as amended, in Welch v. Dean, 49 
pealed by 82-1009. M 263, 266, 144 P 548. 


3-1209. (3623) Right to hold produce for inspection. No person or 
persons, corporation or corporations, shall be liable to any other person or 
persons, corporation or corporations, for any damage to any trees, vines, or 
shrubs, nursery stock, scions or grafts, by reason of the same being held to 
await the certificate of the inspector [as provided in section 1924 of this 
act]. 


History: En. Sec. 1929, Ch. 121, L. NOTE.—See note to preceding section. 
1911; re-en. Sec. 3623, R. C. M. 1921. 


3-1210. (3624) Inspection of Montana nursery stock—certificate. All 
nursery stock, trees, plants, vines, and cuttings grown or growing within 
the state of Montana, used for filling orders, shall after said stock shall in 
the manner and at the times designated by the commissioner of agricul- 
ture, and before the same shall have been packed for delivery, be inspected 
by a duly appointed inspector, and shall be disinfected by fumigating 
or other method, when in his judgment such is necessary. After such 
inspection if it be found that said nursery stock, trees, plants, vines, and 
euttings are clean and free from insects and fungi pests, he shall issue 
his certificate to said nurseryman, and said certificate shall entitle him 
to use said stock, so inspected and disinfected, for filling orders for the 
next current delivery; and said inspector’s certificate shall be furnished 
to those entitled to them at a price not to exceed forty cents per hundred. 


Nurseries shall give to the commissioner of agriculture five days’ 
notice of the time when said stock shall be ready for inspection under 
the provisions of this act. 


History: En. Sec. 50, Ch. 216, L. 1921; Agriculture¢=9; Licenses¢=3. 
re-en. Sec. 3624, R. C. M. 1921. 3 CJS. Agriculture §§30, 33-36; 37 
; C.J. Licenses § 4. 


83-1211. (8625) Penalty for violation of act. Any person or persons, 
corporation or corporations, transportation companies, or common carriers, 
violating any of the provisions of this act, shall be deemed guilty of a mis- 
demeanor, and fined in the sum of not less than twenty-five dollars nor 
more than three hundred dollars. 


History: En. Sec. 51, Ch. 216, L. 1911; 
re-en. Sec. 3625, R. C. M. 1921. 


3-1212. License required of nurserymen—application and payment of 
fees. It shall be unlawful for any person, firm, or corporation to engage 
in, conduct, or carry on the business of selling, dealing in, or importing into 
this state for sale or distribution, any nursery stock, or to act as agent, 
salesman, or solicitor for any nurseryman or dealer in nursery stock, or 
to solicit orders for the purchase of nursery stock, without first having ob- 
tained from the commissioner of agriculture and having in force a license 
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to do so, and it shall be unlawful for any person to falsely represent that he 
is an agent, salesman, solicitor, or representative of any nurseryman or 
dealer in nursery stock. No license shall be issued until the applicant there- 
for shall have attested to the application for a license furnished upon re- 
quest by the commissioner of agriculture, paid the fees, as in this act re- 
quired, and all agents, salesmen, and solicitors for licensed nurseries shall 
be granted salesmen’s certificates’ free of charge, upon request of the 
licensee. 

All licenses shall be in the name of the person, firm, or corporation li- 
censed, and shall show the purpose for which issued, the name and location 
of the nursery or place of business of the nurserymen or dealer licensed or 
represented by the agent, salesman, or solicitor. All applications for a li- 
cense must be in the name of the person, firm, or corporation to be licensed, 
also it must show the nursery acreage represented by the applicant, and 
such other information as is desired by the commissioner of agriculture. All 
licenses must bear the date of issue and shall expire the first day of July 
next following the date of issue. The license fee shall be fifteen dollars 
($15.00) per annum for a general nursery, dealing in all kinds of nursery 
products; ten dollars ($10.00) per annum for a nursery dealing in small 
fruits, ornamental shrubs, bulbs and perennials; five dollars ($5.00) for a 
nursery dealing in bulbs and perennials only. 

History: En. Sec. 1, Ch. 220, L. 1948. Cross-Reference 


Carrying on business without license, 
penalty, sec. 94-1511. 


3-1213. Renewal of license. Every licensed nurseryman or dealer in 
nursery stock whe shall have complied with the provisions of this act, shall 
be entitled, upon the expiration of his license or any renewal thereof, by the 
payment of the proper fee on or before the date of the expiration of his l- 
cense or any renewal thereof, to have his lieense renewed for the ensuing 
year ending July first. 

History: En. Sec. 2, Ch. 220, L. 1943. 


3-1214. Grounds for refusal or revocation of license. A license may be 
refused at any time, or revoked when the person, firm, or corporation ap- 
plying therefor has been adjudged bankrupt, insolvent, or guilty of fraud 
or deceit by any court of competent jurisdiction, or upon complaint in 
writing, verified under oath by. the complainant, being made to the com- 
missioner of agriculture, that the holder of any license in this act provided 
for has violated or failed to comply with the provisions of this act or the 
laws of the state of Montana relating to horticulture, the commissioner of 
agriculture, if in his judgment the complaint is justified, may revoke the 
license of the nurseryman complained of. 

History: En. Sec. 3, Ch. 220, L. 1943. . 


3-1215.. Acts made unlawful. It shall be unlawful for any person to 
falsely represent or to misrepresent the name, age, variety, or class of any 
nursery stock sold or offered for sale, or to falsely represent or state that 
any nursery stock offered for sale, sold, or delivered was grown in or came 
from a certain nursery or locality, when in fact such nursery stock was 
grown in or came from another location, or nursery, or to deceive or de- 
fraud any person in the sale of any nursery stock by substituting inferior or 
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different varieties or ages from those ordered, or to wilfully or intentionally 
bring into this state, or to offer for sale or distribution within this state, or 
to ship, sell or deliver upon any sale any nursery stock that is infected or 
infested with any disease or insect dangerous to the horticultural interests of 
the state, and in case of such misrepresentation, false representation, deceit, 
fraud, or substitution, shall be subject to punishment as provided by the 
statute for misdemeanor, and shall be liable to the person, firm, or corpo- 
ration damaged or injured thereby, the amount of all damages sustained to 
be recovered in a civil action in any court of competent jurisdiction. | 


History: En. Sec. 4, Ch. 220, L. 1943. 


3-1216. Duplicate copies of orders for nursery stock required. It shall 
be the duty of all nurserymen or dealers in nursery stock, and all salesmen, 
solicitors, and agents therefore, to give to every person ordering any nursery 
stock a duplicate copy of such order which shall show: 


~~ 1, The name and location of the nursery where such stock is grown. 


2. The name of the nurseryman from whom ordered, and the name of 
the solicitor, salesman, or agent taking such order. 


3. The date of the order and when delivery is to be made. 


4. The number, name, age, and price of such variety of tree or plant 
ordered. 


In the event of the shipment into this state from any point without this 
state of any nursery stock, by a person, firm, or corporation not licensed to 
do business in this state, as in this act provided, it shall be the duty of the 
purchaser or person receiving such nursery stock to have the same in- 
spected by a horticultural inspector, in the same manner as is required upon 
the delivery of nursery stock sold and delivered by a licensed nurseryman or 
dealer in nursery stock within this state, and to pay an inspector’s fee of ten 
per cent (10%) of the invoice price of such shipment; provided, that the 
minimum fee for such inspection shall be fifty cents (50c) and the actual and 
necessary traveling expenses of the inspector making the inspection; and pro- 
vided, further, that no inspection fees shall be collected in excess of the 
regular inspection fees, where such stock is shipped to a person, firm, or 
corporation, holding a Montana license, as provided in this act. 


History: En. Sec. 5, Ch. 220, L. 1943. 


3-1217. Duration of license. Licenses granted under this act shall be 
for one (1) year, unless revoked for any violation of this act. 
History: En. Sec. 6, Ch. 220, L. 1948. 


CHAPTER 13 
ORCHARDS—VEGETABLE AND PLANT DISEASE CONTROL—QUARANTINE | 


Section 3-1301. Importation and sale of infected fruits and vegetables prohibited. 
3-1302. Quarantine of orchards—penalty for violation. 
3-1303. Expenses of eradicating orchard diseases—collection as tax. 
3-1304. Same—disposal of money. 
3-1305. Inspection of apples packed for sale—procedure. 
3-1306. Quarantine against insect pests and plant diseases in other states. 
3-1307. Governor may quarantine against insect pests. 
3-1308. Penalties for receiving products from infected districts, 


463 


81301 AGRICULTURE, HORTICULTURE AND DAIRYING 


3-1301. (3626) Importation and sale of infected fruits and vegetables 
prohibited. It shall be unlawful for any person, firm or corporation to im- 
port into this state, sell, barter or otherwise dispose of, or offer for sale, or 
have in his possession for the purpose of sale or barter, any fruit or vege- 
table which is or has been infested with San Jose scale, or the larvae of the 
coddling moth, or other insect pest or disease dangerous to agriculture; and 
the fact that,any fruit or vegetable bears the mark of any such insect, or is 
worm eaten by the larvae of the coddling moth, or shows the effect of 
disease, shall be deemed conclusive evidence that the fruit or vegetable is 
infected within the meaning of this section, and may be condemned and 
confiscated by any legal horticultural inspector; provided that nothing in 
this section shall be construed to prevent the growers of such infected fruit 
or vegetable from manufacturing the same into a by-product, or selling and 
shipping the same to a by-product factory, after first having obtained a 
written permit so to do from a horticultural inspector. 

History: En. Sec. 1, Ch. 99, L. 1915; 


re-en. Sec. 3626, R. C. M. 1921; amd. Sec. = 
1, Ch. 90, L. 1939. Se 


3-1302. (3627) Quarantine of orchards—penalty for violation. The 
Montana commissioner of agriculture is hereby authorized and empowered 
to establish a quarantine over any orchard or place where fruits are grown 
or kept, that is infested with any injurious disease or insect pest; and said 
commissioner may establish such rules and regulations governing such 
quarantine, and regulating or restricting the use of such fruits upon the 
premises, or the shipment or disposition of the same, as he may deem neces- 
sary to prevent the spreading of such disease or diseases or insect pests. 


Any person who shall violate the provisions of this section, or the rules 
and regulations established by said commissioner of agriculture, or who 
shall ship or dispose of any diseased or infested fruit or fruit products in 
violation of the order of said commissioner, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be fined in the sum of 
not less than twenty-five dollars nor more than three hundred dollars. 


History: En. Sec. 52, Ch. 216, L. 1921; 
re-en. Sec. 3627, R. C. M. 1921. 


3-1303. (38628) Expenses of eradicating orchard diseases—collection as 
tax. Whenever, under the direction or regulations of the Montana commis- 
sioner of agriculture, any money is expended by said board for the pur- 
pose of eradicating any disease or insect pest from any orchard or other 
place where fruits are grown or kept, said commissioner, through its rep- 
resentative, shall notify the owner of such orchard or premises in writing 
of the amount so expended plus an additional charge of twenty-five per 
cent. of the amount so expended. Said notice shall be mailed to the last 
known address of such owner, and if such owner shall fail to pay the amount 
so expended by said commissioner plus an additional charge of twenty-five 
per cent. of the amount so expended, within thirty days of the time such 
notice is sent, then and in that event the commissioner shall file a statement, 
verified under oath by himself or his representative, with the county 
treasurer in the county wherein said money shall have been expended. 
Said statement shall set forth the amount so expended plus an additional 
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charge of twenty-five per cent. of the amount so expended, together with 
the correct description of the property on which such money was expended 
as it appears on the assessment-roll of the county. The county treasurer 
shall add the total amount as set forth in said statement to the taxes 
upon said property, and shall collect the same as provided by the law for the 
collection of taxes for state and county purposes. 


History: En. Sec. 53, Ch. 216, L. 1921; 
re-en. Sec. 3628, R. C. M. 1921. 


3-1304. (38629) Same—disposal of money. The county treasurer in 
any county where any money is collected as provided in the preceding 
section shall, on or before the first day of February of each year, remit the 
amount to the state treasurer, who shall deposit same to the credit of the 
general fund of the state. 


History: En. Sec. 54, Ch. 216, L. 1921; 
re-en. Sec. 3629, R. C. M. 1921. 


3-1305. (3630) Inspection of apples packed for sale—procedure. It 
shall be the duty of the commissioner of agriculture, or his authorized 
representative or inspector, to inspect all apples packed for sale or ship- 
ment pursuant to the provisions of sections 4265 to 4272 of this code, and 
said commissioner is hereby authorized to certify to the grade and pack 
thereof, and to charge the owner, packer, or shipper of any such apples a 
fee to be fixed by said commissioner of agriculture for such services, and 
said commissioner may make such rules and regulations regarding such 
inspection, not in conflict with the laws of the state, as he may deem proper. 


History: En. Sec. 55, Ch. 216, L. 1921; NOTE.—Sections 4265 to 4272 were re- 
re-en. Sec. 3630, R. C. M. 1921. pealed by Ch. 138, L. 1931. See sections 
90-201 to 90-206 which ital tp the 

above sections. 


3-1306. (3631) Quarantine against insect pests and plant diseases in 
other states. Whenever the governor of the state has good reason to 
believe that any pest, gypsy moth, brown-tail moth, Mediterranean fruit-fly, 
potato wart, potato canker, black scab, potato ellworm, pea-weavil, alfalfa 
weevil, alfalfa blight, flax canker, or flax-wilt, or other fruit or plant 
disease or insect pest, dangerous or inimical to the horticultural or the 
agricultural industry, exists in certain localities in another state, terri- 
tory, or country, or that conditions exist that render domestic horticul- 
tural stock or agricultural crops or plants likely to become diseased, he 
must by proclamation designate such localities, and prohibit the importa- 
tion therefrom of any tubers, plants, nursery stock, fruit, or seeds or agri- 
cultural crops, plants, or seeds likely to introduce or spread infection, 
contagion, or insect pests into the state, except under such restrictions 
as he, after consulting with the state board of horticulture, the commis- 
sioner of agriculture, or the state entomologist may deem proper. 


History: En. Sec. 1, Ch. 61, L. 1913; 
re-en. Sec. 3631, R. C. M. 1921. 


3-1307. (3632) Governor may quarantine against insect pests. When- 
ever the governor of this state has good reason to believe that any pest, 
gypsy moth, brown-tail moth, potato wart, potato canker, black scab, 
potato ellworm, pea-weevil, alfalfa weevil, alfalfa blight, flax canker 
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flax wilt, or other plant disease or insect pest, dangerous or inimical to 
the agricultural or horticultural industry, exists within any county or lo- 
eality within the state, it shall be specifically understood that he has 
authority to quarantine any county, district, locality or ranch, and it shall 
be his duty to prescribe and enforce such rules and regulations as may be 
necessary to prevent the movement of any designated articles or materials 
‘whatever across the boundaries of such quarantined counties, districts, 
localities, or ranches, and for the control and eradication of such pests or 
diseases. 


History: En. Sec. 2, Ch. 61, L. 1913; 
amd. Sec. 1, Ch. 89, L. 1921; re-en. Sec. 
3632, R. C. M. 1921. 


3-1308. (3633) Penalties for receiving products from infected districts. 
Any person, firm, or corporation who, after publication of such proclamation, 
knowingly receives in charge any tubers, plants, nursery stock, fruit, seeds, 
or agricultural crops, plants, or seeds from any of the prohibited districts, 
and transports, conveys, sells, or uses the same within the limits of this 
state, is guilty of a misdemeanor, and punishable by a fine of not less than 
ten dollars or more than five hundred dollars, and is further liable for any 
and all damages and loss that may be sustained by any person by reason 
of the importation or transportation of such prohibited and diseased tubers, 
plants, nursery stock, fruits, seeds, or agricultural crops, plants, or seeds. 


History: En. Sec. 3, Ch. 61, L. 1913; 
re-en. Sec. 3633, R. C. M. 1921. 


CHAPTER 14 
STANDARD GRADES AND BRANDS FOR MONTANA FARM PRODUCTS 


Section 38-1401. Standard grades for Montana farm products. 

3-1402. Definitions. 

3-1403. Commissioner to establish standard grades—notice required. 

3-1404. Grading and branding of products required—labeling of culls—potato 
grading. 

3-1405. Unlawful to sell or transport products unless labeled, tagged or branded 
—use of tags. 

3-1406. Inspection of condition of products in storage or transit. 

3-1407. Enforcement of act. 

3-1408. Rules and regulations for enforcement. 

3-1409. Intent and purpose of act. 

3-1410. Violation of provisions—penalty. 

83-1411. Grade of agricultural products to be stated in advertisements. 

3-1412. Penalty for violations. 


3-1401. (3633.1) Standard grades for Montana farm products. The 
standard grades for Montana farm products shall be limited to the United 
States grades covering the same products and shall conform in all respects 
and be identical with the latest standards established by the United States 
secretary of agriculture for the various commodities, and thus conforming 
shall be accepted as the legal standards for the state of Montana. 


History: En. Sec. 1, Ch. 165, L. 1933. Food¢=5. 
36 C.J.S. Food § 15. 


3-1402. (8633.2) Definitions. The following terms, whenever used in 
this act, or in rules and regulations later promulgated by the commissioner 
of agriculture, shall have the meaning as indicated: 
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(a) “Commissioner” shall mean the commissioner of agriculture of the 
ees department of agriculture. 

(b) The term “farm products” shall mean all products of the farm 
intended for table use and also to include beans; but shall not include live- 
stock and its by- products; poultry and its Anse: SPAREN products; dairy 
products; grain and auiniee: 

(ec) “Container” “package” shall mean cloth or fibre sacks, barrel, 
box, crate, carton, nee or baskets, such as are customarily used for 
the shipment of farm products. 

(d) “Person” as used herein shall mean any grower, dealer, antness 
society, association, organization, corporation or their agents or BOR RG: 
sentatives. 7 

History: En. Sec. 2, Ch. 165, L. 1933. 


Bbc2 on abt 4 


3-1403. (3633.3) Commissioner to establish standard grades—notice re- 
quired. (a) The commissioner of agriculture shall at once establish in the 
manner provided by this act, United States standard grades on strawberries, 
potatoes, onion, head lettuce, cabbages, beans and shall thereafter, as soon 
as any agricultural product shall have reached a volume rendering it of 
market importance, establish United States grades on same. 

(b) The commissioner of agriculture shall establish grades by procla- 
mation, giving thirty (30) days’ notice of such action, and shall publish 
such proclamation two (2) times in at least three (8) papers of general 
circulation within the state. 

History: En. Sec. 3, Ch. 165, L. 1933. 


3-1404. (3633.4) Grading and branding of products required—labeling 
of culls—potato grading. (a) It shall be unlawful for any person, firm, 
association, organization, corporation or their agents or representatives or 
assistant of any person, firm, association, organization or corporation to pack 
for sale, expose for sale, or sell, transport, deliver or consign, or have in pos- 
session for sale, transport, delivery or consignment in interstate or intrastate 
commerce, farm products prepared for market which are not graded and 
branded to meet the requirement of the grade declared. The grade de- 
clared shall conform to the provisions of this act. 

- (b) Provided that farm products not conforming to established grades 
may be sold if labeled, tagged or branded in the same manner as graded 
products, except that in place of specifying the grade, the word “culls” or 
“unclassified” shall be used. 

(ec) Provided that all products branded “unclassified” must contain at 
least fifty per cent (50%) of products which would grade United States 
No. 2, or better. 

(d) Provided further that farm aaaditts for seed purposes may be sold 
when graded under rules approved by the commissioner of agriculture and 
plainly labeled, tagged or branded “For Seed Purposes.” 

(e) Provided further that U. S. commercial grade shall not be a 
standard grade in the state of Montana. 

(f) That potatoes graded to contain one-half (50 per cent) that shall 
meet all the requirements of U.S. No. 1, and the remaining one-half that 
shall meet the size requirements of U. S. No. 1 and the quality requirements 
of U. 8. No. 2 grade, may be classified and sold as Montana combination 
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grade. This grade may not contain more than five per cent by weight, 
that are below the prescribed size, nor more than six per cent that are 
below the quality requirements of the U. S. No. 2 grade, nor more than one 
per cent affected by soft rot. Provided further, that none of the above 
named tolerances shall apply to the one-half that meet all the requirements 
of U. S. grade No. 1, but shall apply only to the remaining half. 


. History: En. Sec. 4. Ch. 165, L. 1933; Food¢}14. 
amd. Sec. 1, Ch. 71, L. 1937. 36 C.J.S. Food §§ 22, 25. 


3-1405. (3633.5) Unlawful to sell or transport products unless labeled, 
tagged or branded—use of tags. (a) It shall be unlawful for any person, 
firm, association, organization or corporation, or agent, representative or 
assistant to any person, firm, association, organization or corporation, to 
expose for sale, or sell, transport, deliver or consign, or have in possession 
farm products prepared for market unless each container has been legibly 
and conspicuously tagged, branded, labeled or stenciled before being moved 
from the premises of the person or persons responsible for the grading and 
packing, and the name of the grade, together with the true net contents ex- 
pressed in weight. 

(b) When tags are used, United States No. 1 grade shall be declared on 
a white tag, and United States No. 2 grade shall be declared on a red tag. 
Bulk shipments shall be accompanied by two (2) cards not less than four 
by six inches (4” x 6”) in size, placed on the inside of the car near each 
door. Likewise cards in size herein described shall be prominently placed 
on all bulk shipments made by truck or other conveyance. Upon each ecard 
shall appear the name and address of the consignor, the name of the grade, 
the name of the loading station, the date of loading and the name and ad- 
dress of the consignee, if known. It shall be conclusive evidence that the 
farm products are deemed for sale when the containers are packed for 
delivery or transit, or when same are exposed for sale, or when same are 
in process of delivery or transit, or located at a depot, station, boat dock, 
or any place where farm products, or other products are held for storage, 
or for immediate or future sale or transit. 

History: En. Sec. 5, Ch. 165, L. 1933. 


3-1406. (3633.6) Inspection of condition of products in storage or tran- 
sit. Farm products held in storage or in transit which at the time of inspec- 
tion show deterioration or decay, but otherwise up to the grade, shall be 
inspected as to condition and not as to grade. 

History: En. Sec. 6, Ch. 165, L. 1933. Inspection€=3. 
44 C.J.S. Inspection § 4. 

3-1407. (3633.7) Enforcement of act. The commissioner of agricul- 
ture is hereby charged with the enforcement of this act and is given 
power unto himself and to his duly appointed representatives to enter into 
and upon the premises where farm products are graded or packed or stored, 
to inspect the same as to grade, pack and condition. 

History: En. Sec. 7, Ch. 165, L. 1933. 


3-1408. (3633.8) Rules and regulations for enforcement. The commis- 
sioner of agriculture may promulgate rules and regulations deemed neces- 
sary to the proper enforcement of the provisions of this act. 

History: En. Sec. 8, Ch. 165, L. 1933. 
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3-1409. (3633.9) Intent and purpose of act. The intent and purpose of 
this act is to regulate the sale of farm products for table use intended for 
interstate or intrastate commerce when such is made by the grower, dealer 
or distributor, or any other person either by wholesale or retail or in any 
other manner; provided, however, that the provisions of this act shall not 
apply to the grower in the sale of the farm products grown by himself or 
to small retail packages. 

History: En. Sec. 9, Ch. 165, L. 1933. 


3-1410. (3633.10) Violation of provisions—penalty. Whoever violates 
this act by not grading farm products as herein required, or by not tagging 
or branding containers as herein required, or by removing or altering any 
tag or brands placed upon or attached to any containers as in this act re- 
quired, unless ordered to do so by the commissioner of agriculture, or his 
duly appointed representative or representatives, shall be guilty of a misde- 
meanor and upon conviction thereof shall be punished by a fine of not less 
than ten dollars ($10.00), nor more than one hundred dollars ($100.00), or 
by imprisonment in the county jail not less than thirty (30) days nor more 
than three (3) months, or by both such fine and imprisonment in accordance 
with the discretion of the court. 


History: En. Sec. 10, Ch. 165, L. 1933. Food¢}12. 
36 C.J.S. Food §§ 21, 22, 26-28. 


3-1411. (3633.11) Grade of agricultural products to be stated in adver- 
tisements. That all advertised prices on agricultural products, on which 
grades have been established by law, in this state, whether in newspapers, 
circulars, bills, placards, signs or in any other manner shall in addition to 
the price quoted show the true grade of the product as provided by law; 
provided, that price tags exhibited in a place of business upon exposed 
products shall not be considered advertising under the provisions of this 
act. 

‘History: En. Sec. 1, Ch. 46, L. 1935. 


3-1412. (3633.12) Penalty for violations. Any person, firm or corpora- 
tion failing to comply with section 3-1411 shall be deemed guilty of a mis- 
demeanor and upon conviction thereof shall be punished by a fine of not less 
than ten dollars ($10.00) or more than twenty-five dollars ($25.00). 

History: En. Sec. 2, Ch. 46, L. 1935. 


CHAPTER 15 
MISCELLANEOUS POWERS AND DUTIES OF DEPARTMENT OF AGRICULTURE 


Section 3-1501. Division of labor and publicity—duties. 
3-1502. Maintenance of employment offices by city council. 
3-1503. Examination of witnesses—inspection of factories, ete. 
3-1504. Statistics—preparation and publication. | 
3-1505. Duty of public officers to furnish statistics. 
3-1506. Existing departments abolished. 
3-1507. Transfer of special funds to general fund. 
3-1508. Successor to existing departments. 
3-1509. Penalty for failure to obey orders of department. 


3-1501. (3635) Division of labor and publicity—duties. The depart- 
ment of agriculture, labor, and industry, through the division of labor and 
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publicity, shall be charged with the duty of enforcing all the laws of 
Montana relating to hours of labor, conditions of labor, protection of 
employees, and all laws relating to child labor regulating the employment of 
children in any manner; it shall also be the duty of such division to 
administer all the laws of the state relative to free employment offices. 


History: En. Sec. 56, Ch. 216, L. 1921; Master and Servant¢—10. 
re-en. Sec. 3635, R. C. M. 1921. 39 C.J. Master and Servant § 35. 
Cross-Reference 


Employment of children, sec. 10-201. 


3-1502. (3636) Maintenance of employment offices by city council. It 
is the duty of the city council of any incorporated city of the first or 
second class within this state, and it shall be lawful for the city council 
of any other incorporated city, to provide for the establishment of a free 
public employment office to be conducted on the most approved plans, and 
to provide for the expenses thereof out of the revenues of the city in which 
the same is established. The annual report of the department of agriculture, 
labor, and industry shall contain a detailed account of all such free em- 
ployment offices within the state showing the number of applicants for 
employment, the number securing employment, and the expenses of main- 
taining such office. 


History: En. Sec. 57, Ch. 216, L. 1921; Master and ServantG-14%. 
re-en. Sec. 3636, R. C. M. 1921. 39 C.J. Master and Servant § 55. 


3-1503. (3637) Examination of witnesses—inspection of factories, etc. 
In discharging the duties imposed upon the division of labor and publicity, 
the commissioner of agriculture shall have power to administer oaths, to 
examine witnesses under oath, to take depositions or cause same to be taken, 
to deputize any male citizen over the age of twenty-one years to serve sub- 
poenas upon witnesses, and to issue subpoenas for the attendance of wit- 
nesses before him in the same manner as for attendance before district 
courts. The commissioner of agriculture shall likewise have the authority to 
inspect any mine, factory, workshop, smelter, mill, warehouse, elevator, 
foundry, machine shop, or other industrial establishment, and any person 
who shall refuse to the commissioner admission to any of the industrial 
establishments herein enumerated when admission is requested for the pur- 
pose of inspection, or who shall, when requested by the commissioner, wil- 
fully neglect or refuse to furnish to him any statistics or other information 
which may be in the possession or under the control of such person, or who 
shall refuse to obey any subpoena issued by the commissioner, shall be 
deemed guilty of a misdemeanor and be punished accordingly. Nothing 
herein contained shall in any manner confer upon the commissioner of agri- 
culture the authority to interfere in any manner with the conduct of the 
matters under the control of the industrial accident board, nor shall said 
commissioner be charged with the duty of enforcing any of the laws of the 
state of Montana pertaining to the affairs of said industrial accident board, 
nor with the enforcement of the safety provisions of the workmen’s com- 
pensation act. 


History: En. Sec, 58, Ch. 216, L. 1921; Master and Servant€>10. 
re-en. Sec. 3637, R. C. M. 1921. 39 C.J. Master and Servant § 35, 
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3-1504. (3638) Statistics—preparation and publication. The depart- 
ment of agriculture, labor, and industry, through the division of labor and 
publicity, shall prepare statistics and data, and shall publish a report re- 
lating to the agricultural, commercial, mining, manufacturing and other 
resources of the state, and such report shall be published and distributed in 
such form and quantity as in the judgment of said department may be 
deemed expedient and practicable. All reports sent out by said’ department 
shall bear a certificate thereon to the effect that they are issued by the 
authority of the state of Montana. The department shall also open corre- 
spondence with bureaus of emigration, boards of: trade, and other organi- 
zations who are willing to assist in disseminating information in regard to 
the climate, industries, and resourees of the state of Montana to the end that 
such information may become as generally available as possible. 


History: En. Sec. 59, Ch. 216, L. 1921; States@=73. 
re-en. Sec. 3638, R. C. M. 1921, 59 C.J. States § 143%. 


3-1505. (3639) Duty of public officers to furnish statistics. It is hereby 
made the duty of all state and county officers to furnish to the division of 
labor and publicity any data, statistics, and information under their control 
when requested by said department, relating to the population, industries, 
climatic conditions, and assessed valuation of the state or any subdivision 
thereof. . 


History: En. Sec. 60, Ch. 216, L. 1921; Counties©=88; States¢-72. 
re-en, Sec. 3639, R. C. M. 1921. 20 C.J.S. Counties § 139; 59 C.J. States 
§§ 123 et seq., 162. 


3-1506. (8646) Existing departments abolished. The following offices, 
commissions, and departments of the state government heretofore consti- 
tuted by law are hereby abolished, to-wit: 

The state board of horticulture. 

The state horticulturist. 

The board of directors of the state fair. 

The board of dairy commission examiners. 

The department of labor and industry. 

The department of agriculture and publicity. 
. The state dairy commissioner. 

The grain grading inspection and warehousing commission of the state 
of Montana. 

The state board of poultry husbandry. 


History: En. Sec. 67, Ch. 216, L. 1921; States¢44, 
re-en. Sec. 3646, R. C. M. 1921. 59 C.J. States § 14314. 


3-1507. (3647) Transfer of special funds to general fund. The state 
treasurer is hereby authorized and directed, upon the taking effect of this 
act, to transfer to the general fund of the state of Montana any money in 
his hands belonging to any and all special funds heretofore created by 
law for the deposit of moneys received by the boards and departments 
mentioned in the preceding section. 


History: En. Sec. 68, Ch. 216, L. 1921; StatesC127. 
re-en. Sec. 3647, R. C. M. 1921. 59, C.J. States § 127, 


3-1508. (3648) Successor to existing departments. The department of 
agriculture, labor, and industry is hereby designated as the legal successor 
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of all the offices, boards, commissions, and departments mentioned in section 
83-1506 of this code; all books, papers, and records of said offices, boards, 
commissions, and departments shall be turned over to the department of 
agriculture, labor, and industry, and said department is hereby authorized 
to carry out any contracts, complete any business, or prosecute or defend 
any suits heretofore entered into or instituted by any of the offices, boards, 
- commissions, or departments mentioned in said section. 


History: En. Sec. 69, Ch. 216, L. 1921; States¢—45. 
re-en. Sec. 3648, R. C. M. 1921. 59 C.J. States § 162. 


3-1509. (3649) Penalty for failure to obey orders of department. Any 
person, firm, company, or corporation who shall violate any of the provisions 
of this act, or who shall fail to comply with any order of the department of 
agriculture, labor, and industry, or of the commissioner of agriculture, or 
any of his lawfully constituted agents; provided, that said order be made 
in pursuance of the authority granted by this act, shall be deemed guilty 
of a misdemeanor and punishable by a fine of not to exceed five hundred 
dollars, or by imprisonment in the county jail for not to exceed six months, 
or by both such fine and imprisonment. 


History: En. Sec. 70, Ch. 216, L. 1921; 
re-en. Sec. 3649, R. C. M. 1921. 


CHAPTER 16 
FARM PRODUCE DEALER—BOND AND LICENSE 


Section 3-1601. Bond and license for farm produce dealers. 
83-1602. Acts constituting misdemeanor. 
3-1603. Report of licensees—inspection—authority of commissioner of agri- 
culture. 


3-1601. (3649.1) Bond and license for farm produce dealers. Each 
person, firm, corporation or association of persons, except for a regularly 
established wholesale or retail dealer or merchant who is rated in the com- 
mercial agencies, engaged in the business of buying in carlots for resale, hay, 
potatoes, apples, vegetables or other farm produce, not including grain, live- 
stock or poultry, within the state of Montana, shall on or before the first 
day of July of each year, give a bond with good and sufficient sureties, to 
be approved by the commissioner of agriculture, to the state of Montana, in 
such sum as the commissioner may require, conditioned upon the faithful 
performance of his duties as such dealer, and upon the payment when due of 
the purchase price of farm products purchased by him, and for the prompt 
reporting of sales to all persons consigning farm produce to the licensee for 
sales on commission, and the prompt payment to the persons entitled thereto 
of the proceeds of such sales less lawful charges, disbursements and com- 
missions. Each person, firm, corporation, or association of persons, except 
for a regularly established wholesale or retail dealer or merchant who is 
rated in the commercial agencies, engaged in the business of dealing in 
farm produce, as described herein within the state of Montana, shall on or 
before the first day of July of each year pay to the state treasurer of the 
state of Montana, a license fee in the sum of $5.00, and upon the payment 
of such fee, the commissioner of agriculture shall issue to such person, firm, 


472 


FARM PRODUCE DEALER—BOND AND LICENSE 31603 


corporation or association of persons, a license to engage in such business 
at the place described within the state of Montana for the period of one 
year. Any person, firm, corporation or association of persons, except for 
a regularly established wholesale or retail dealer or merchant who is rated 
in the commercial agencies, who shall engage in or carry on any business 
for which a license is required by this act, or who shall continue to engage 
in such business after such license has been revoked, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined not less than 
$10.00 nor more than $50.00, and each and every day for such business en- 
gaged in shall be a separate offense. 


History: En. Sec. 1, Ch. 147, L. 1925. Licenses€16(2) et seq. 


37 OJ. Li eubt see: 
Cross-Reference icenses § 78 et seq 


Carrying on business without license, 
penalty, sec. 94-1511. 


3-1602. (3649.2) Acts constituting misdemeanor. Any person, firm, 
corporation or association of persons engaged in the business of handling 
farm produce under license as described herein, who shall: 


(a) Impose false charges for handling, or services in connection with 
farm produce; or 


(b) Fail to account for such farm produce promptly and properly and 
to make settlements therefor, with intent to defraud; or 


(ec) Directly or indirectly purchase for his own account, goods, re- 
ceived by him upon consignment, except with the consent of the owner; or 


(d) Makes false statements or reports as to grade, condition, markings, 
quality or quantity of goods received, shipped or packed in any manner 
with intent to deceive; is guilty of a misdemeanor, and the commissioner 
may forthwith revoke the license granted such person, firm, corporation, or 
association of persons. , 

History: En. Sec. 2, Ch. 147, L. 1925. Licenses€=38, 40. 
37 C.J. Licenses §§ 109 et seq., 151 et 
seq. 

3-1603. (3649.3) Report of licensees—inspection—authority of commis- 
sioner of agriculture. The commissioner of agriculture may require regular 
and special reports from licensees under this act at such times, and in such 
form as he may deem expedient. He may upon complaint cause the business 
of any licensee and the mode of conducting same to be inspected, and the 
books, records, accounts, papers and procedures of every such licensee shall 
at all times during business hours be subject to such inspection. It shall be 
the duty of the commissioner of agriculture to intervene in the interests of 
claimants in cases of insolvency, violations of the provisions of section 
3-1602, or failure to report upon or pay for farm produce received by any 
such licensee. The commissioner of agriculture shall have power to demand 
payment of its undertaking by the surety upon any bond given under this 
act and it shall be the duty of the attorney general or any county attorney 
of this state to represent the commissioner of agriculture in any necessary 
action against such bond when facts constituting grounds for action are laid 
before him. 


History: En. Sec. 3, Ch. 147, L. 1925. Licenses¢=25. 
37 C.J. Licenses § 100 et seq. 
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CHAPTER 17 
COMMERCIAL FERTILIZER—REGULATION OF SALE 


Section 3-1701. Commercial fertilizer defined. 

3-1702. Statement required on mixed fertilizer. 

3-1703. Statement required on unmixed fertilizer—minimum phosphate content 
of acid phosphate. 

3-1704: Minimum nitrogen, potassium and phosphate content of mixed fertilizer. 

3-1705. Registration and license of fertilizers—fee—statements of amounts of 
fertilizer sold—cancellation of registration for failure to file statements. 

3-1706. Sample for tests and analyses. 

3-1707. Method of taking samples. 

83-1708. Notice of deficiencies shown by analyses—decision in case of disagree- 
ment. 

3-1709. Report of analyses—expenses, how paid. 

3-1710. Chemist’s report of analyses—publication. 

3-1711. Penalties for violations—negligible deficits. 


3-1701. (4208.1) Commercial fertilizer defined. The term “commercial 
fertilizer” shall be held to include any and every substance, imported, manu- 
factured, prepared or sold for fertilizing, manurial, soil enriching or soil 
corrective purposes, the retail price of which is ten dollars ($10.00), or more 
per ton; provided, however, that this act shall not apply to any stocks that 
may be in the hands of dealers in the state of Montana at the time this act 
goes in effect, nor shall it apply to animal manure which has not been 
artificially treated, to activated sludge which has been heat treated and 
which is sterile, or to materials sold to each other by manufacturers or 


importers. 
History: En. Sec. 1, Ch. 153, L. 1931; AgricultureC7. 
amd. Sec. 1, Ch. 67, L. 1935; amd. Sec. 1, 3 C.J.S. Agriculture §§ 16-23. 


Ch. 72, L. 1947. 


38-1702. (4208.2) Statement required on mixed fertilizer. Each lot or 
parcel of mixed commercial fertilizer sold, offered or exposed for sale, or 
distributed within this State shall have on each package or container, in a 
conspicuous place on the outside, a legible or plainly printed statement in 
the English language, clearly and truly certifying: 

(a) Weight. The net weight of the contents of the package, lot or 
parcel. | 

(b) Name. The name, brand, or trade mark. 

(c) Manufacturer. The name and principal address of the manufac- 
turer or person responsible for placing the commodity on the market. 

(d) Nitrogen. The minimum percentage and source of nitrogen in 
available form. 

(e) Potash. The minimum percentage and source of potash K30, sol- 
uble in distilled water. 

(f) Phosphoric Acid. The minimum percentage and source of available 
phosphoric acid P20; and also the minimum total phosphoric acid content. 

No other statement of chemical compounds, except as above, shall be 
placed on any such container. 

All statements regarding chemical contents on labels must be in print 
or type of uniform size. | 


History: En. Sec. 2, Ch. 153, L. 1931; 2 Am. Jur. 439, Agriculture, § 45. 
amd. Sec. 2, Ch. 67, L. 1935; amd. Sec. Constitutionality of requirement of dis- 
1, Ch. 183, L. 1939. closure by label of materials or ingre- 
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dients of articles sold or offered for sale. sampling of agricultural fertilizers. 105 

57 ALR 686. ALR 348 and 147 ALR 765. 
Constitutionality, construction, and ap- 

plication of statutes relating to testing 


_ 38-1703. (4208.3) Statement required on unmixed fertilizer—minimum 
phosphate content of acid phosphate. All bags or containers of unmixed 
materials, such as nitrate of soda, sulphate of ammonia, sulphates and 
muriates of potash, limestone, gypsum or other fertilizer or soil correcting 
substances shall have stamped thereon a plain statement in the English 
language, of the name of said material; the guaranteed per cent. of the 
element or elements contained which give such commodity its value as a 
fertilizer ; the net weight of the contents of the package, lot or parcel; the 
name, brand or trade mark, and the name and principal address of the manu- 
facturer or person responsible for placing the commodity on the market. 
No acid phosphate shall be sold or offered for sale in the state of Montana 
which shall contain less than sixteen per centum (16%) total available P2Os. 


History: En. Sec. 3, Ch, 153, L. 1931; 
amd. Sec. 3, Ch. 67, L. 1935. 


3-1704. (4208.4) Minimum nitrogen, potassium and phosphate content 
of mixed fertilizer. No mixed fertilizer shall be sold or offered for sale in 
the state of Montana which shall contain less than sixteen per centum (16%) 
total nitrogen, P2O; and K20 taken collectively. The P20; must be available, 
the K,0 must be soluble in distilled water, and the nitrogen must not 
include inert forms such as untreated leather, hair, peat and the like. 

History: En. Sec. 4, Ch. 153, L. 1931. 


3-1705. (4208.5) Registration and license of fertilizers — fee — state- 
ments of amounts of fertilizer sold—cancellation of registration for failure 
to file statements. (a) Before any commercial fertilizer is sold or offered 
for sale within the state of Montana, the manufacturer, importer or party 
who causes it to be sold or offered for sale, shall separately register with the 
commissioner of agriculture of the state of Montana, each and every brand 
and also each different mixed or unmixed commercial fertilizer which he 
offers for sale under the same brand, and shall pay annually to said com- 
missioner, before offering such product for sale, a license fee of twenty-five 
dollars ($25.00), for each and every brand of commercial fertilizer so 
registered and offered for sale in this state, and shall at the same time file 
with said commissioner a certified copy of the statement and certificate 
referred to in sections 3-1702 and 3-1703 and shall also deposit with said 
commissioner a sealed glass jar containing not less than two (2) pounds of 
such fertilizer, with an affidavit that it is a fair sample of the article thus 
to be sold, or offered for sale. The said commissioner of agriculture may 
refuse to register materials whose value in improving soil conditions cannot 
be established by experimental evidence. 

(b) It is required of each registrant who causes fertilizer to be sold 
or offered for sale under this act that he furnish the commissioner of 
agriculture with a written statement of the amount of each brand of 
fertilizer sold by him in the state. Said statement shall include all sales 
for the periods of January first to and including June thirtieth and of July 
first to and including December thirty-first of each year. The commissioner 
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may, in his discretion, cancel the registration of any person or firm failing 
to comply with this Section if the above statement is not made within 
thirty (80) days from date of notification. The commissioner, however, in 
his discretion, may grant a reasonable extension of time. 


History: En. Sec. 5, Ch. 153, L. 1931; 63 C.J. Trade-Marks and Trade-Names 
amd. Sec. 4, Ch. 67, L. 1935; amd. Sec. 2, and Unfair Competition § 150 et seq. 
Ch. 72, L. 1947. 33 Am. Jur. 359, Licenses, § 34. 


Power to require license to operate 
Trade-Marks and Trade-Names and Un- factory or workshop. 38 ALR 1538. 
fair Competition@43. 


3-1706. (4208.6) Sample for tests and analyses. The chemist of the 
Montana agricultural experiment station, shall, at least once each year, 
obtain at least one sample of each brand of commercial fertilizer offered 
for sale in this state to make proper analyses and tests to determine (1) the 
net weight of the contents of each package examined; (2) the percentage of 
nitrogen in available form; (8) the percentage of potash K20O, soluble in 
distilled water, and (4) the percentage of available and total phosphoric 
acid P2.O;, and to inspect labels on each parcel or container, and determine 
whether or not they conform to the provisions of this act. LS 

History: En. Sec. 6, Ch. 153, L. 1931; 


amd. Sec. 5, Ch. 67, L. 1935; amd. Sec. 2, 
Ch, 183, L. 1939. 


3-1707. (4208.7) Method of taking samples. All samples taken under 
the provisions of section 3-1706 must be composites of equal portions taken 
from at least five (5) original packages in such manner as to be truly 
representative of the contents of the package. Such samples shall be 
thoroughly mixed and immediately placed in containers which exclude air. 
Analyses of such samples shall be made in accordance with the methods of 
the association of official agricultural chemists. 

History: En. Sec. 7, Ch. 153, L. 1931; 


amd. Sec. 6, Ch. 67, L. 1935; amd. Sec. 3, 
Ch. 183, L. 1939. 


3-1708. (4208.8) Notice of deficiencies shown by analyses—decision in 
case of disagreement. In case of the analyses of samples made by the 
chemist of the experiment station, or his agent, indicates deficiencies below 
guaranteed analysis in the fertilizer examined, he shall immediately notify 
the manufacturer or seller of such fertilizer of the results of his analyses. 
The manufacturer or seller of such fertilizer may, upon request, obtain from 
the chemist a portion of the samples in question. If he fails to agree with 
the analyses of the chemist of the experiment station, he may request an 
umpire who shall be one (1) of the list of not less than three (8) public 
chemists of recognized ability in fertilizer analysis, who shall be named 
by the chemist of the experiment station. Such umpire analyses shall be 
made at the expense of the manufacturer or seller requesting the same. In 
case the umpire shall agree more closely with the chemist of the experi- 
ment station, the figures of the latter shall be considered correct, and in 
case the umpire shall agree more closely with the figures of the manu- 
facturer or seller, then the figures of the manufacturer or seller shall be 
considered correct. 

History; En, Sec. 8, Ch. 153, L. 1931. 
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3-1709. (4208.9) Report of analyses—expenses, how paid. All such 
analyses of commercial fertilizer, as required by this act, shall be reported 
to the commissioner of agriculture of the state of Montana. All expenses 
for such analyses, together with supplies of all kinds needed for making the 
same, and also the traveling and other expenses incurred in collecting 
samples, as required herein, together with all administrative expenses 
including the expense of publishing reports, shall be provided and paid 
out of the fund arising from the license fees provided for in section 3-1705, 
upon verified claims filed with and audited by the commissioner of agri- 
culture and by him presented for allowance by the state board of examiners, 
in the same manner as all claims contracted for and in behalf of the state 
of Montana. It shall be the duty of the commissioner of agriculture to 
enforce this act and for that purpose, he shall make all proper and 
necessary rules and regulations. 


History: En. Sec. 9, Ch. 153, L. 1931; 
amd. Sec. 4, Ch. 183, L. 1939. 


3-1710. (4208.10) Chemist's report of analyses — publication. The 
chemist of the Montana agricultural experiment station shall annually, 
not later than October fifteenth, make a report to the commissioner of 
agriculture containing a correct statement Of all analyses made. The com- 
missioner of agriculture shall, when funds are available, publish such report 
separately or in conjunction with any regular report of the department of 
agriculture. Any surplus of license fees remaining on the first day of 
January following the close of each fiscal year shall then be placed to the 
credit of the Montana agricultural experiment station. 


History: En. Sec. 10, Ch. 153, L. 1931; 
amd. Sec. 7, Ch. 67, L. 1935; amd. Sec. 5, 
Ch. 183, L. 1939. 


83-1711. (4208.11) Penalties for violations — negligible deficits. Any 
corporation, co-partnership or person who shall sell, or offer for sale, any 
commercial fertilizer in this state without first having complied with the 
provisions of this act, or who shall attach or cause to be attached to any 
bag or sack or other container of such fertilizer an analysis stating that 
it contains a larger per cent of any one (1) or more of the constituents or 
ingredients named in this act than it really does contain shall be guilty of a 
misdemeanor and shall upon conviction thereof be fined not less than one 
hundred dollars ($100.00), nor more than one thousand dollars ($1,000.00) 
for each offense, and such offender shall also be liable to the purchaser of 
such fertilizer for all damages sustained by said purchaser on account of 
said misrepresentation; provided, however, that for any deficit less than 
five per ecentum (5%) in weight, or any deficit less than five per centum 
(5%) in one (1) or more of the constituents or ingredients of such fertilizer 
the manufacturer or seller shall not be liable to any penalty, or for 
damages hereunder. © 


History: En. Sec. 11, Ch, 153, L. 1931. 
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CHAPTER 18 
HAY DEALERS—BOND AND LICENSE 


Section 3-1801. Hay dealer’s license required. 
3-1802. Bond to be filed. 
3-1803. Penal sum of bond. 
3-1804. License fee. 
3-1805. Rules and regulations by commissioner. 
3-1806. False representation of quality of hay unlawful. 
3-1807. Section not applicable to hay. 


3-1801. Hay dealer’s license required. It shall be unlawful for any 
person, firm or corporation to buy, or offer to buy, for the purpose of resale 
any hay, unless he shall have first obtained from the commissioner of, agri- 
culture, labor and industry of the state of Montana, a license permitting 
such person, firm or corporation to engage in the business of buying and 
selling hay at wholesale within the state of Montana. 


History: En. Sec. 1, Ch. 204, L. 1937. Licenses@16 (2). 


37 C.J. Licenses § 78. 
Cross-Reference 


Carrying on business without. license, 
penalty, sec. 94-1511. 


3-1802.. Bond to be filed. No person, firm or corporation shall be 
eligible to receive or obtain such license unless he shall first file with such 
commissioner a bond running to the state of Montana for the benefit of 
the growers of hay, dealing or who may deal with such licensee, conditioned 
on the faithful performance by such licensee of all contracts made by him 
for the purchase of hay from the growers thereof. 


History: En. Sec. 2, Ch. 204, L. 1937. Licenses€=26. 
37 C.J. Licenses §§ 95, 164. 


3-1803. Penal sum of bond. The bond provided for in the preceding 
section shall be in such penal sum as said commissioner shall determine, 
based upon the estimated amount of business to be done by the licensee, 
during the year for which said license is to be issued; provided, however, 
that said bond shall be in a sum of not less than one thousand dollars 
($1000.00). 


History: En. Sec. 3, Ch. 204, L. 1937. 


3-1804. License fee. The license herein provided for shall be an annual 
license and shall be valid for the calendar year in which issued, and shall 
be issued only upon the payment of the sum or fee of fifteen dollars ($15.00). 


History: En. Sec. 4, Ch. 204, L. 1937. Licenses¢=29, 36. 
37 C.J. Licenses §§ 66, 116. 


3-1805. Rules and regulations by commissioner. The commissioner: of 
agriculture, labor and industry shall have the right, and it shall be his 
duty, to make reasonable rules and regulations with reference to the form 
of application, the terms of the bond, and the form of license hereunder, as 
convenience and good practice may require, and for the enforcement of 
this act. 


History: En. Sec. 5, Ch. 204, L. 1937. Licenses¢=21. 
37 C.J. Licenses § 96 et seq. 
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3-1806. False representation of quality of hay unlawful. It shall be 
unlawful for any person, firm or corporation to advertise, represent, or hold 
out any hay for sale as of the quality or as meeting the requirements of 
section 90-118, unless such hay shall actually meet and conform to the 
requirements thereof; provided that it shall be optional for any grower of 
hay or any dealer therein to cause to be inspected or graded any hay which 
he may sell or offer for sale, or which he may buy or offer to buy. 


History: En. Sec. 6, Ch. 204, L. 1937. Fraud¢>68. 


Ae ee Agency §10; 37 CJS. Fraud 


3-1807. Section not applicable to hay. Section 84-3403 shall not apply 
nor be construed to apply to hay. =i 


History: En. Sec. 7, Ch. 204, L. 1937. 


CHAPTER 19 
MUSTARD SEED—GRADE REQUIREMENTS—PURCHASER’S BOND AND LICENSE 


Section 3-1901. Standard classes of mustard seed—grade requirements. 
3-1902. Definitions and specifications. 
-3-1903. Weights per bushel. 
3-1904. Moisture. 
3-1905. Weevily mustard seed. 
3-1906. Administration. 
3-1907. Penalty. 
3-1908. License and bond for persons contracting for purchase of mustard seed— 
when required. 
3-1909. Enforcement. 
3-1910. Disposal of funds. 
3-1911. Revocation of licenses—reports. 
3-1912. Penalty. 


3-1901. Standard classes of mustard seed—grade requirements. The 
standard classes of mustard seed for the state of Montana shall be as follows: 

Fancy—Cultivated tame yellow mustard seed. 

Class 1—Cultivated tame yellow mustard seed. 

Class 2—Cultivated tame brown mustard seed. 

Class 3—Cultivated tame Montana oriental mustard seed. 

Class 4—Mixed cultivated tame mustard seed, and 

Sample—Hereinafter defined. . 

Classes 1, 2 and 3 shall contain not more than five per cent (5%) .of 
other classes. Class 4 shall be any mixture of cultivated tame mustard 
seed having an admixture of other classes in excess of five per cent (5%), 
and shall be graded according to the predominating class in the mixture. 
Sample grade shall include mustard seed which does not come within the 
requirements of any of the following grades, No. 1 to No.3 inclusive, or 
which has any objectionable foreign odor or is sour, heating, hot, or is 
‘otherwise of distinctly low quality or contains small inseparable stones or 
cinders. Grade requirements for cultivated tame mustard seed. Based after 
the removal of dockage. 
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‘2 | Foreign Ma- 
s Damaged Other terial Other 
3 Kernels Classes Than Dockage 
- it DeIMVOtE 2 losier 
3 vv 
GRADE | 2 3 Z wn 
NUMBER] =< = s oS 
Se : Z : 
neater Ae ma tiie] ngepoge, jt ite 
SI PS = cS ss) cS a+ 
56 6 ® 5 is 5 6&8 
DM x eS se = e — HO 
Fancy 99% 1% 0 0 0 0 0 
1 981, % 114% 0 5% 0 1 3 
2 97% 3% 0.2 2% 0 1% oD 
3 95% 5% 0.5 5% 0.5% 2 Ey 


Sample: Sample grade shall include mustard seed which does not come 
within the requirements of any of the grades, No. 1 to No. 3, 
inclusive, or which has any objectionable foreign odor or is 
sour, heating, hot, or is otherwise of distinctly low quality or 
contains small inseparable stones or cinders. 


History: En. Sec. 1, Ch. 35, L. 1941. 


3-1902. Definitions and specifications. The following definitions and 
specifications are hereby adopted and made legal: 


(1) Damaged Seeds—Damaged seeds shall be all seeds and pieces of 
seeds of mustard seed, which are completely covered with mould, very 
green, sprouted, frosted, badly ground damaged, badly weather damaged, 
or otherwise distinctly damaged. 

(2) Heat Damaged Seeds—Heat damaged seeds shall be seeds and 
pieces of seeds of mustard seed which have been distinctly discolored by 
external heat or as a result of heating caused by fermentation. 


(3) Dockage—Dockage includes sand, dirt, weed seeds, weed stems, 
chaff, straw, mustard seed other than tame mustard and any other foreign 
material, which can be removed readily from the mustard by the use of 
appropriate sieves, cleaning devices or other practical means. suited to 
separate the foreign material present, also undeveloped, shriveled and 
small pieces of mustard seeds removed in properly separating the foreign 
material, which cannot be recovered by properly rescreening or recleaning. 
The quantity of dockage shall be calculated in terms of percentage. When 
less than one-half per cent (42%) it shall be disregarded. The percentage 
of dockage so determined and stated, shall be added to the grade designa- 
tion. Dockage is to be calculated by the one-half per cent (14%), that is to 
say 0% to 0.4% will be designated as no dockage, 0.5% to 0.9% will be 
designated as 44% dockage, 1% to 1.4% will be designated as 1% dockage, 
1.5% to 1.9% will be designated as 114% dockage, and so on. 
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(4) Foreign Material Other Than Dockage—Foreign material other 
than dockage shall include all matter other than tame cultivated mustard 
seed, which is not separated in the proper determination of dockage. 

Basis of Determinations: Hach determination of dockage, temperature, 
odor and live weevil or other insects injurious to stored mustard seed, 
shall be upon the basis of the seed as a whole. All other determinations 
shall be upon the basis of the seed when free from dockage. 


(5) Percentages—Percentages, except in the case of moisture, shall 
be percentages ascertained by weight. 


(6) Percentages of Moisture—Percentage of moisture shall be that 
ascertained by the Brown-Duval Moisture Tester and the method of use 
thereof described in U. S. D. A. Bulletin No. 1375 for testing flaxseed. 


(7) Percentage of Dockage—Percentage of dockage shall be that ascer- 
tained by the Farrell Clipper Tester and Cleaner or any other cleaning 
device that will give equivalent results. 


(8) Test Weight Per Bushel—The test weight per bushel shall be the 
weight per Winchester bushel as determined by the testing apparatus and 
the method of use thereof described in Bulletin 1065 U. S. D. A. dated May 
18, 1922, or as determined by any device and method which give equivalent 
results in the determination of test weight per bushel. 


(9) .All Other Determinations—The percentage of damage, heat dam- 
age, sound cultivated mustard seed, foreign material and determinations 
of all other factors not otherwise provided for shall be on the basis of a 
portion cut from the original sample and separated by hand picking. 

History: En. Sec. 2, Ch. 35, L. 1941. 


3-1903. Weights per bushel. The following shall be legal test weights 
per bushel, namely: The weight per Winchester bushel as determined by the 
testing apparatus and the method of use thereof described in Bulletin 1065 
U.S. D. A. dated May 18, 1922, or as determined by any device and method 
which give equivalent results in the determination of test weight per bushel. 


Weight per bushel for tame yellow mustard seed shall be: 


CWO CRE cofydiys eee IME eee ra aR ey ee ee ee 56 lbs 
el g opee eam ah cp plete taht rere, Oi coe Mh eed eran cence 54 Ibs 
CS GON, ies tegen tr or sae era oe potatoe, Scene tiernat street beat 52 Ibs 
PAR satan ge cya le cele eal lt ln eb ile Mie OE el ok xi 50 Ibs 


Weight per bushel for tame brown and tame Montana oriental mustard 
seed shall be: 


HoOUueNe Dee eesniand corre 1 Beret t9 To. SBaLy Ty 2 53 lbs 
Patwhnneediee ian. aw sles to Adem ML kes 52 lbs 
Seavert er as eer Se reece Aton Bel 2 8 50 Ibs 


All seeds weighing less than the above per bushel shall be graded as 
sample weight, provided that the percentage of damage, heat damage, 
sound cultivated mustard seed, foreign material and determinations of all 
other factors not otherwise provided for shall be on the basis of a portion 
eut from the original sample and separated by hand picking. 


History: En. Sec. 3, Ch. 35, L. 1941. 
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83-1904. Moisture. The mustard seed in grades from one (1) to three 
(3) inclusive shall contain not more than eleven per cent (11%) moisture. 
“Tough” mustard seed shall be all mustard seed containing more than eleven 
per cent (11%) moisture and shall be graded and designated according to 
the grade requirements of the standards applicable to such seed if it were 
not tough and there shall be added to, and made a part of the grade desig- 
_ nation, the word “tough”. 


History: En. Sec. 4, Ch. 35, L. 1941. 


3-1905. Weevily mustard seed. Weevily mustard seed shall be mustard 
seed which is infested with live weevil or other insects injurious to stored 
grain. Weevily mustard seed shall be graded and designated according to 
the grade requirements of the standards applicable to such mustard seed if it 
were not weevily, and there shall be added, and made a part of the grade 
designation, the word, “weevily”. 


History: En. Sec. 5, Ch. 35, L. 1941. 


3-1906. Administration. Itis hereby made the duty of the commissioner 
of agriculture, labor and industry of the state of Montana to administer and 
enforce this act, and for such purpose he is hereby empowered to make all 
proper necessary rules and regulations, and he is also empowered to and he 
shall fix the fees for inspection and weighing of mustard seed and such fees 
shall be a lien upon such mustard seed until paid, and such fees shall be col- 
lected by the commissioner of agriculture or his duly authorized repre- 
sentatives, and the commissioner of agriculture shall deposit such fees with 
the state treasurer in a fund known as the “department of agriculture re- 
volving appropriation fund”, for grain grading, out of which all operating 
expenses of this act shall be paid. 

History: En. Sec. 6, Ch. 35, L. 1941. 


3-1907. Penalty. Any one violating any of the terms of this act shall 
upon conviction be guilty of a misdemeanor and shall be fined not less than 
twenty-five dollars ($25.00) nor more than one hundred dollars ($100.00). 

History: En. Sec. 7, Ch. 35, L. 1941. 


3-1908. License and bond for persons contracting for purchase of mus- 
tard seed—when required. All persons, firms, co-partnerships, corporations 
and associations engaging in the business of contracting in advance of har- 
vesting for the purchase of mustard seed crops to be paid for on delivery of 
said crop or crops, shall, on or before the first day of March of each year, pay 
to the state treasurer of Montana a license fee in the sum of ten dollars 
($10.00) for the privilege of carrying on such business, and shall on or before 
said first day of March of each year, give a bond with good and sufficient 
sureties approved by the commissioner of agriculture of the state of Montana, 
in such sums as the commissioner may require but not less than ten thousand 
dollars ($10,000.00) conditioned upon the payment for such contracted seed 
at the price or prices specified in such contract, and upon the payment of 
such license fee of ten dollars ($10.00) and upon the approval of such bond 
by the commissioner of agriculture, said commissioner shall issue to such per- 
son or persons, firm, co-partnership, corporation or association a license to 
engage in such business in the state of Montana for a period of one year. 
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Any person who shall commence the business aforesaid after the first day 
of March of any year shall be required to pay said license fee and to furnish 
such bond before engaging in or carrying on such business. 

History: En. Sec. 1, Ch. 64, L. 1939. Licenses€-16 (2), 26, 29. 


37 C.J. Licenses §§ 95, 116, 164. 


3-1909. Enforcement. It is hereby made the duty of the commissioner 
of agriculture to administer and enforce this act, and for that purpose he 
shall make all necessary and proper rules and regulations. 

History: En. Sec. 2, Ch. 64, L. 1939. 


3-1910. Disposal of funds. All funds accruing from license fees shall 
be deposited by the commissioner of agriculture with the state treasurer and 
shall be credited to the revolving fund of the grain division of the depart- 
ment of agriculture, labor and industry. 

History: En. Sec. 3, Ch. 64, L. 1939. 


3-1911. Revocation of licenses—reports. The commissioner of agricul- 
ture may revoke for cause any license issued hereunder, and any person, firm, 
co-partnership, corporation or association licensed under the provisions of 
this act shall make a report to the commissioner of agriculture whenever he 
may require the same showing the amount of seed contracted. 


History: En. Sec. 4, Ch. 64, L. 1939. Licenses¢=38, 


37 C.J. Licenses § 109 et seq. 


3-1912. Penalty. Any person, firm, co-partnership, corporation, or asso- 
ciation who shall engage in or carry on the business of contracting in ad- 
vance of harvesting for the purchase of mustard seed crops to be paid for on 
delivery of said crop or crops, without having license therefor shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be fined 

not less than twenty-five dollars ($25.00) nor more than one hundred dol- 
lars ($100.00), and each and every day that such business is so carried on or 
engaged in shall constitute a separate offense. 


History: En. Sec. 5, Ch. 64, L. 1939. 


Section 3-2001. 
83-2002. 


3-2003. 
3-2004. 


3-2005. 
3-2006. 
3-2007. 
3-2008. 
3-2009. 
3-2010. 


CHAPTER 20 
COMMERCIAL FEEDS—REGULATION 


Definitions. 

Manufacturers and other sellers of commercial feed to label container 
to show certain ingredients of product. 

Registration brand or formula. wy 

Fee payable for each registered brand or formula—disposition of fees— 
feed sold in bulk. 

Power of commissioner to refuse registration of feeds in certain cases. 

Chemist of experiment station of Montana state college to test samples. 

Chemist may employ necessary agents—salaries, how paid. 

Violation of act—notice to dealer—hearing. 

Offenses and penalties—condemnation of feeds. 

Commissioner to enforce act and prescribe rules. 


3.2001. Definitions. The term “Commercial Feeds” shall be held to in- 
elude. all materials used for feeding animals or poultry, except the following: 


(a) Unmixed whole seeds or grains ; 
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(b) The mixed or unmixed meals made directly from and consisting 
of the entire grains of corn, wheat, rye, barley, oats, buckwheat, flaxseed, 
kafir, milo, feeds from oil seeds, and other seeds or grains; 

(c) Whole, chopped or ground hays, straws, corn stover and silage, 
when unmixed with other materials ; 

(d) Feeds sold in small quantities and used solely for household pets 
except dogs; 
~ (e) Wet beet pulp, barley sprouts, and whole screenings. 

History: En. Sec. 1, Ch. 228, L. 1948. 


3-2002. Manufacturers and other sellers of commercial feed to label 
container to show certain ingredients of product. All manufacturers, im- 
porters, jobbers, firms, associations, corporations or persons shall before 
selling or offering for sale in this state any brand of commercial feed, in- 
eluding wheat bran and wheat middlings straight or mixed, have printed on, 
or attached to each bag, package, carton or delivered with each bulk lot a 
plainly printed statement, hereafter referred to as the label, in a conspicuous 
place on the outside, containing a legible and clearly printed statement in the 
English language clearly and truly stating: 


(a) The net weight of the contents of the package, bag, carton or bulk 
lot; 

(b) The brand or trade name of the feed; 

(c) The name and principal address of the manufacturer or person re- 
sponsible for placing the commodity on the market ; 

(d) The minimum percentage of crude protein ; 

(e) The minimum percentage of crude fat; 

(f) The maximum percentage of crude fiber ; 

(g) The name of each ingredient used in its manufacture; 

The official names of all materials which have been so defined by the 
association of American feed control officials, shall be used in the declara- 
tion of the names of ingredients required by the provisions of this act; 

(h) In the case of mixed feeds containing more than a total of ten per 
cent of one or more mineral ingredients, or other unmixed materials used 
as mineral supplements, and in the case of mineral feeds, mixed or unmixed, 
which are manufactured, represented and sold for the primary purpose of 
supplying mineral deficiencies -in rations for animals or poultry, and con- ~ 
taining mineral ingredients generally regarded as dietary factors essential 
for normal nutrition, the minimum percentage of calcium (Ca), phosphorous 
(P) or iodine (I) and the maximum percentage of salt (NaCL), if the same 
be present. Provided that if no nutritional properties other than those of a 
mineral nature be claimed for a mineral feed product, the percentums of 
crude protein, crude fat and crude fiber may be omitted ; 

(1) In the case of feeds containing for their BriNeial claim dietary fac- 
tors in forms not expressible by the foregoing, such claims shall be ex- 
pressed in a manner designated and in effect at the time by resolutions 
adopted by the association of American feed control officials ; 

(j) Inall cases the true percentage of salt shall be indicated. 

History: En. Sec. 2, Ch. 228, L. 1943. 


3-2003. Registration brand or formula. Before any manufacturer, im- 
porter, firm, association, jobber, corporation or person shall sell, offer or 
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expose for sale or distribute in this state any brand of commercial feed, 
he or they shall make application for registration and file with the com- 
missioner of agriculture, labor and industry, hereinafter referred to as the 
commissioner, a certified copy of the statement as specified in section 3-2002, 
with the exception of sub-division (a), for each brand or formula of com- 
mercial feed; said application shall be accompanied when the commissioner 
shall so request, by a certified copy of the label and/or a sealed package 
containing at least one pound of the commercial feed to be registered in 
this state, and the company or person furnishing said sample shall thereupon 
‘make an affidavit that the said sample is representative of the commercial 
feed offered for registration. If such application for registration appears to 
meet the requirements of this act, the commissioner shall issue a certificate 
of registration for such brand or commercial feed, which registration shall 
expire December 31st following its date of issuance. 


History: En. Sec. 3, Ch. 228, L. 1943. 


- 38-2004. Fee payable for each registered brand or formula—disposition 
of fees—feed sold in bulk. Hach and every manufacturer, importer, job- 
ber, firm, association, corporation, or person selling, or distributing any 
commercial feeds as defined in section 3-2001 shall pay annually to the com- 
missioner a registration fee of $2.00 for each brand or feed formula regis- 
tered. Fees so collected shall constitute a fund for the payment of the cost 
of inspections, sampling, analyses, and other expenses necessary for putting 
into effect the provisions of this act. When feed is sold in bulk or in pack- 
ages belonging to the purchaser, the manufacturer, importer, jobber, firm, 
association, corporation or person so selling shall furnish the purchaser with 
a card or cards upon which appears the statement required by the provisions 
of section 3-2002. 


The registration fee and tax as provided in this section shall not apply to 
any feed mixed according to a formula furnished by a consumer or pur- 
chaser nor to the grains furnished by the consumer or purchaser which may 
be ground for his own personal use. Any feed mixed to a formula furnished 
by a consumer or purchaser which finds general use in a community shall be 
registered as a brand and subject to all provisions of this act. 


“History: Hn. Sec. 4, Ch. 228, L. 1943. 


3-2005. Power of commissioner to refuse registration of feeds in certain 
cases. The commissioner shall have power to refuse to register any com- 
mercial feed under a brand or trade name which would be misleading or 
deceptive, or which tends to mislead or deceive as to the materials of which 
it is composed, or when the recognized official name of each and all in- 
gredients used in its manufacture are not stated. He shall also have the 
power to refuse to register more than one commercial feed under the same 
name when offered by the same manufacturer. Should any commercial feed 
be registered in this state, and it is afterward discovered that such registra- 
tion was in error or is in violation of any of the provisions of this act, the 
commissioner shall have the power to cancel such registration. The com- 
missioner shall have the power to refuse to allow any manufacturer, im- 
porter, jobber, firm, association, corporation or person to lower the guaran- 
teed analysis or change the ingredients of any brand of his or their com- 
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mercial feeds during the term for which registered, unless satisfactory rea- 
sons are presented to the commissioner for making such change or changes. 


History: En. Sec. 5, Ch. 228, L. 1943. 


3-2006. Chemist of experiment station of Montana state college to test 
samples. At the request of the commissioner of agriculture, labor and in- 
_ dustry, the chemist of the agricultural experiment station of Montana state 
college, or his deputy, shall obtain at least one (1) sample of each brand 
or formula of commercial feed found sold, offered or exposed for sale or 
distributed in this state and shall make such analyses and tests as may be 
required to determine whether or not said feeds conform to the provisions 
of this act. For the purposes of collecting such samples, the said chemist, or 
his deputy is authorized to have free access during regular business hours 
to all places of business, mills, buildings, carriages, cars, and parcels of 
whatsoever kind used in this state in the manufacture, transportation, im- 
portation, sale, or storage of commercial feeds, and shall have the power and 
authority to open any parcel containing or supposed to contain any com- 
mercial feeds and to take therefrom, samples for analysis, all such samples 
must be composites of equal portions of at least five (5) original packages, 
or of at least five (5) portions from a bulk lot, taken in such manner as to 
be truly representative of the lot being sampled. Such samples shall be 
thoroughly mixed and immediately placed in containers which exclude air. 
Any sample, if requested, shall be divided into two parts, and shall be placed 
in suitable containers and sealed, and one of said containers so sealed, if re- 
quested, shall be delivered to the person in charge of such feeds. The said 
chemist shall analyze or cause to be analyzed, such samples as are collected, 
in accordance with the methods of analysis in effect at the time by the asso- 
ciation of official agricultural chemists of North America, and the result of 
analysis, together with such additional information as the said chemist may 
deem advisable, shall be transmitted promptly to the commissioner of agri- 
culture, labor and industry to the manufacturer, and to the dealer or person 
in whose possession the product was sampled, and shall be published in re- 
ports or bulletins from time to time. The manufacturer or person respon- 
sible for the placing of any commodity so sampled upon the market, or the 
dealer or person in whose possession the feed was found, shall upon request 
to the said chemist, within ten (10) days after report is mailed, be furnished 
with a portion of the official sample. 


History: En. Sec. 6, Ch. 228, L. 1943. 


3-2007. Chemist may employ necessary agents—salaries, how paid. The 
chemist, under the supervision of the director of the agricultural experiment 
station of Montana state college at the request of the commissioner of agri- 
culture, labor and industry may employ such agents as are deemed necessary 
to each year inspect, sample, and make analysis of commercial feeds as pro- 
vided in this act, and the salaries and necessary expenses of such agents, in- 
eluding chemicals, supples, equipment, and traveling expenses, together with 
the costs of publishing the reports of such inspections and analyses shall be 
paid out of moneys collected as registration fees provided in section 3-2004. 
Said salaries and expenses are to be paid upon verified claims filed with and 
audited by the commissioner of agriculture, labor and industry, and by him 
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presented for allowance by the state board of examiners, in the same man- 
ner as all claims contracted for and in behalf of the state of Montana. 


History: En. Sec. 7, Ch. 228, L. 1943. 


3-2008. Violation of act—notice to dealer—hearing. If it shall appear 
from the examination of any sample of feed that any of the provisions of 
of this act have been violated, the commissioner shall cause notice of such 
violation to be given to the manufacturer and the dealer from whom said 
sample was taken; any party so notified shall be given an opportunity to be 
heard under such rules and regulations as may be prescribed by the com- 
missioner. After such hearing, if it appears that any of the provisions of 
this act have been violated, the commissioner may certify the facts to the 
proper prosecuting attorney and furnish that officer with a copy of the 
results of the analysis or other examination of such sample, duly authenti- 
cated by the analyst or other officer making the examination, under the oath 
of such officer. 


History: En. Sec. 8, Ch. 228, L. 1943. 


3-2009. Offenses and penalties—condemnation of feeds. Any manufac- 
turer, importer, jobber, firm, association, corporation or person who shall 
sell, offer or expose for sale, or distribute in this state, any commercial feeds 
without having attached thereto or furnished therewith such labels as re- 
quired by the provisions of this act, or who shall impede, obstruct, hinder 
or otherwise prevent or attempt to prevent said commissioner or his author- 
ized agent in the performance of his duty in connection with the provisions 
of this act, or who shall sell, offer or expose for sale or distribute in this state 
any commercial feeds as defined in section 3-2001, without complying with 
the requirements of the provisions of this act, or who shall sell, offer or ex- 
- pose for sale or distribute in this state any commercial feed which contains 
a smaller percentum of crude protein, crude fat, calcium, phosphorus, or 
iodine, or a larger percentum of crude fiber or salt than is certified to be con- 
tained therein, or who shall fail to properly state the name of each and every 
ingredient used in its manufacture, or who shall sell any commercial feed 
which carries any false or misleading statements upon or attached to the 
package, or if false or misleading statements regarding its feeding value 
are made on the package by the corporation, firm or individual registering 
said commercial feed, or if the number of net pounds set forth upon the 
package is not correct, or who shall violate any other provision of this act, 
shall be deemed guilty of a violation of the provisions of this act and upon 
conviction thereof shall be fined not more than twenty-five ($25.00) dollars 
for the first violation and not less than one hundred ($100.00) dollars for 
each subsequent violation. Any manufacturer, importer, jobber, firm, asso- 
ciation, corporation or person who shall sell or distribute any feeds mixed 
or adulterated with any substance or substances injurious to the health of 
live stock or poultry shall be deemed guilty of a violation of the provisions 
of this act and in addition to the penalty provided in this section, the lot of 
feeds shall be subject to seizure by judicial court action, condemnation and 
disposition as the court may direct, the proceeds from such sale to be 
covered into the state treasury. The court may in its discretion release the 
feeds so seized when. the requirements of the provisions of this act have been 
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complied with, and upon payment of all costs and expenses Ineurred by the 
state in any proceedings connected with such seizure. 
History: En. Sec. 9, Ch. 228, L. 1943. 


3-2010. Commissioner to enforce act and prescribe rules. The commis- 
sioner of agriculture, labor and industry is hereby empowered to enforce the 
provisions of this act, and to prescribe and enforce administrative rules and 
regulations which shall be in harmony with the provisions of this act and 
the official pronouncements of the association of American feed control 
officials. 

History: En. Sec. 10, Ch, 228, L. 1943. 


CHAPTER 21 


POULTRY PRODUCTS—FRUITS AND VEGETABLES— 
MARKETING REGULATIONS 


Section 38-2101. Declaration of policy regarding sale of poultry products, fruits, and 

vegetables. 

3-2102. Definitions. 

3-2103. Trade area—petition for establishment. 

3-2104. Hearing and notice thereof—appointment of committee—duties. 

3-2105. Discounts and rebates unlawful. 

3-2106. Committee for trade area—members—duties—operation of act, how dis- 
continued. 

83-2107. Certain practices not prevented by act. 

3-2108. Organized producers may employ broker or establish sales cooperative. 

83-2109. Violation of act a misdemeanor—yjurisdiction of district courts. © 


3-2101. Declaration of policy regarding sale of poultry products, fruits, 
and vegetables. This act is enacted under the police power of the state of 
Montana and its purposes are to protect the public health and welfare. It 
is hereby declared that unhealthful, unfair, unjust, destructive, demoralizing 
and uneconomic trade practices exist in the production, sale and distribution 
of poultry products, fruits and vegetables, whereby the very existence of the 
producing industry in the state of Montana is imperilled; that the produc- 
tion of poultry products, fruits and vegetables is one of the principal in- 
dustries of this state and one on which the continued prosperity of this state 
depends; existing economic conditions have broken down the purchasing 
power of the producers for other products, have threatened the entire pro- 
ducing industry with bankruptcy and have thus seriously reduced agricul- 
tural assets so that the credit structure of the entire people of the state of 
Montana has been affected and the welfare of the state and its local sub- 
divisions threatened. The foregoing statements of fact, policy, and applica- 
tion of this act are hereby declared as a matter of legislative determination. 

History: En. Sec. 1, Ch. 154, L. 1941. 


83-2102. Definitions. That as used in this act: 


(a) The term “producer” means any bona fide farmer who actually pro- 
duces commodities covered by this act. 


(b) The term “broker” means any person who acts as an agent for 
producers or wholesalers. 


(c) The term “wholesaler” means any person or firm licensed by the 
state of Montana for the purpose of selling or distributing to retailers. 
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(d) The term “retailer” means any person selling to consumers and 
licensed by the state of Montana as a retailer. 

(e) The words “processor”, “handler”, or “manufacturer” mean any- 
one manufacturing, processing and distributing products under the pro- 
visions of this act, and may mean one who sells to a wholesaler or retailer. 

(f) The term “consumer” means anyone who purchases for the pur- 
pose of consuming the article purchased. 

(g) The term “trade area” means a geographical area in which the price 
for the commodities covered by this act are affected by the same competitive 
factors. | 

(h) The term “person” means a natural person, firm, corporation, part- 
nership, association, trust, lessee, cooperative, trustee, or receiver, as the 
context may require, regardless of the gender of the pronoun used in con- 
junction therewith. 

History: En. Sec. 2, Ch. 154, L. 1941. 


3-2103. Trade area—petition for establishment. When producers or 
processors of any trade area desire to apply the provisions of this act, they 
shall petition the commissioner of agriculture, labor and industry and re- 
quest a hearing on the need for the establishment of the trade area proposed. 
Such petitions must be signed by at least sixty (60%) per cent of the pro- 
ducers or processors in the proposed trade area, and shall apply only to a 
product which is one of the major products generally and.usually grown 
within the proposed trade area. 

History: En. Sec. 3, Ch. 154, L. 1941. 


3-2104. Hearing and notice thereof—appointment of committee—duties. 
The commissioner of agriculture, labor and industry shall set the hearing 
requested within not less than seven (7) nor more than fifteen (15) days 
after the receipt of the petition provided by section 3-2103. Representatives 
of producers, processors, wholesalers, retailers and consumers shall be en- 
titled to present evidence at said hearing as to whether the establishment 
of the proposed trade area is desirable to promote the economic welfare of 
the district in question and if it is necessary to prevent the unfair trade prac- 
tices enumerated in section 3-2101. Said producer, wholesaler, retailer and 
consumer shall be notified of the date of said hearing by a publication of 
notice of said hearing in a daily or weekly newspaper regularly published in 
the proposed trade area. The cost of such publication shall be paid by the 
petitioners. After all the evidence is presented it shall be the duty of the 
commissioner of agriculture, labor and industry within fifteen (15) days to 
determine whether the petition for the creation of the trade area will be 
allowed. If, in the opinion of the commissioner of agriculture, labor and in- 
dustry, a trade area is needed and is necessary to the economic welfare of 
that area, he shall appoint a committee as provided by section 3-2106 to hold 
further hearings and hear recommendations for the establishment of price 
schedules and price margins. This committee, as soon as possible, shall call 
representatives of producers, wholesalers, retailers and consumers to make 
recommendations for the proposed price and margin schedules. The com- 
mittee after hearing shall then provide for: 

(a) A margin on percentage basis from wholesaler or processor to re- 
tailer ; 
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(b) A margin on percentage basis from retailer to consumer ; 

(c) A quantity discount shall be allowed on purchases from wholesaler 
to retailer ; 

(d) A quantity discount shall be agatha on purchases from retailers to 
consumers; 

(e) These margins shall be based on the cost of doing business and shall 
be put in effect to prevent price cutting or using as leaders any of the pro- 
ducts covered by this act; 

(f)' The committee shall also set up a price schedule for producers for 
the product in question ; 

(g) <Any retailer or wholesaler will be allowed to meet a legal price as 
provided by this act, even if not purchasing on the basis of a quantity dis- 
eount. 

-(h) Restaurants, hotels, and like establishments shali be considered as 
retailers under the provisions of this act. 


(i) The price schedules shall be minimum prices, and nothing in this act 
shall prevent a higher price. 


History: En. Sec. 4, Ch. 154, L. 1941. 


3-2105. Discounts and rebates unlawful. It shall be a violation of this 
act to give any special discounts, rebates or attempt to break down prices 
paid to producers, or margins of wholesalers and retailers as provided for 
under this act. 


History: En. Sec. 5, Ch. 154, L. 1941. 


3-2106. Committee for trade area—members—duties—operation of act, 
how discontinued. The commissioner of agriculture, labor and industry 
shall appoint a committee for each commodity for which a trade area has 
been created which shall serve without pay and shall hold office at the will 
of the commissioner, but the commissioner shall appoint said committee from 
a list presented to him by interested groups and representing said groups as 
provided in this section. 


This committee shall consist of five (5) members, two (2) of whom shall 
be representatives of producers, one (1) a representative of processors or 
wholesalers, one (1) a representative of retailers and one (1) a representative 
of consumers. It shall be the duty of this committee to study market con- 
ditions and trade practices and this committee is authorized from time to 
time to make changes in prices paid to producers on any product or products, 
specified in the petition, should a change in competitive factors pertaining to 
that product justify it. The committee is further authorized and empowered 
‘to set the margin schedule provided in section 3-2104, but the margins fixed 
by the committee provided by section 3-2104 shall continue in full force and 
effect unless sixty (60%) per cent of the producers, processors, wholesalers 
and retailers ask for another hearing to determine fair margins or to dis- 
continue the operation of the act in any trade area; but the operation of the 
act cannot be discontinued unless requested by a petition of sixty (60%) 
per cent of the producers of any commodity covered by this act, and when 
such petition is filed with the commissioner of agriculture, he shall abolish 
the trade area. 

History: En. Sec. 6, Ch. 154, L. 1941. 
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3.2107. Certain practices not prevented by act. Nothing in this act 
shall prevent producers or wholesalers from selling outside the trade area at 
a price different on any product for which the price is fixed within the trade 
area; providing such sale is not made within another trade area, contrary to 
the prices and margins set up in such trade area. Nor shall it prevent groups 
of producers, wholesalers or retailers from using a quota basis upon such 
sales in order to stabilize prices on any commodity within the trade area; 
provided further that nothing in this act shall prevent the payment of the 
customary brokerage fee. The provisions of this act shall not operate, or 
be construed, to impair, restrict or in anywise interfere with the jurisdiction, 
authority and functions of the milk control board. 

History: En. Sec. 7, Ch. 154, L. 1941. 


3-2108. Organized producers may employ broker or establish sales co- 
operative. Organized groups of producers shall have the right to employ a 
broker or establish a sales co-operative within the trade area where a rea- 
sonable charge for selling may be made. 

History: En. Sec. 8, Ch. 154, L, 1941. 


3-2109. Violation of act a misdemeanor—jurisdiction of district courts. 

(a) <Any person, firm or corporation either as principal, agent, officer or 
director for him or itself or for another person or for any firm or corporation 
or any corporation who or it shall violate any of the provisions of this 
act is guilty of a misdemeanor. 

(b) The several district courts of the state of Montana are hereby in- 
vested with jurisdiction to enforce this act and prevent and restrain viola- 
tions thereof or any lawful order or regulation promulgated by any com- 
mittee appointed under this act. 

History: En. Sec. 9, Ch. 154, L. 1941. 


CHAPTER 22 
POULTRY—MONTANA POULTRY IMPROVEMENT BOARD 


Section 3-2201. The Montana poultry improvement board created. 
3-2202. Definitions. 
3-2203. Board to serve without compensation. 
3-2204. Powers and duties. 
3-2205. License fees. 
3-2206. Advertising and selling of poultry—regulation of. 
3-2207. Disposition of fees. 
33-2208. To cooperate with the state livestock sanitary board. 
33-2209. Products to be labeled. 
3-2210. Certain advertising prohibited. 
3-2211. May cancel certificates... 
83-2212. Violation a misdemeanor. 


3-2201. The Montana poultry improvement board created. For the pur- 
pose of fostering the development of the poultry industry of the state of 
Montana, particularly through the improvement of breed type and pro- 
ductiveness of poultry flocks and through the control of affording protection 
to buyers of poultry breeding stock by providing and indicating dependable 
sources from which poultry may be purchased, there is hereby created a 
body to be known as “The Montana Poultry Improvement Board” which 
shall be constituted as follows: The Montana livestock sanitary board ex- 
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ecutive officer, inspector in charge, dairy division, state department of agri- 
culture, extension specialist in poultry, Montana state college and two other 
members who shall be competent and experienced poultrymen and who shall 
be owners or operators of commercial poultry hatcheries, to be appointed by 
the governor of the state of Montana, one member to hold office for a term 
of two years and one member to hold office for a term of four years from 
and after the first day of July, 1945, respectively and thereafter the members 
of said Montana poultry improvement board who are competent and ex- 
perienced poultrymen so appointed by the governor, shall hold office for a 
term of four years from and after their appointment and until their suc- 
cessors are appointed and qualify. 
History: En. Sec. 1, Ch. 141, L. 1945. 


3-2202. Definitions. As used in this act unless the context otherwise 
requires, “board” means the state agency created by this act to be known 
as “The Montana Poultry Improvement Board.” 

“Person” means any person, firm, corporation or association. 

“Breeder” means any person, firm, corporation or association that breeds, 
handles or deals in chickens, ducks, geese, turkeys or other domestic fowl. 

“Hatcher” means any person who is in the business of hatching the eggs 
of chickens, ducks, geese, turkeys or other domestic fowl by natural or 
artificial means. 

“Tjistributor’” means any person, who is in the business of distributing, 
selling, or otherwise disposing of to the public of baby, young or other 
chickens, ducks, geese, turkeys or other domestic fowl, or eggs for hatch- 
ing purposes including what is known as “over the counter sale” of baby 
chicks. 

“Hatching-egg-producer” means any person who keeps poultry and from 
such poultry produces eggs for sale or other disposal for hatching purposes. 

“Poultry” means chickens, ducks, geese, turkeys or other domestic fowl. 

History: En. Sec. 2, Ch. 141, L. 1945. 


83-2203. Board to serve without compensation. The members of the 
Montana poultry improvement board shall serve without compensation as 
such, but the expenses of each, necessarily incurred in the discharge of his 
duties, shall be paid by the state. Within thirty (30) days after this act goes 
into effect, the board shall meet and elect a president and a vice-president 
and do such other things as are needful to initiate the work provided for in 
this act. The board shall hold quarterly meetings at the seat of government 
on the first Tuesday after the first Monday in January, April, July and Oc- 
tober. Officers shall be elected at the April meeting. Special meetings may 
be held upon the call of the president of the board. Three members shall con- 
stitute a quorum. 

History: En. Sec. 3, Ch. 141, L. 1945. 


3-2204. Powers and duties. The Montana poultry improvement board 
shall have power to employ a secretary and executive officer who need not 
be a member of the board, for a term of one year and until his successor is 
appointed and qualified. The said secretary and executive officer shall be a 
competent poultryman. The board may also employ and dismiss at will such 
other persons including legal assistance, as may be necessary to carry out 
the provisions of this act and to fix all fees and salaries to provide for ex- 
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penses generally not inconsistent with law. The board is further authorized 
and directed to formulate and adopt a plan or plans whereby licensed poultry 
breeders or licensed hatching-egg-producers may have their poultry in- 
spected by employees of the board or such other persons as may be desig- 
nated by the board, upon the payment by such licensees of such fees, if any, 
as the board may deem necessary or advisable, and may have their poultry 
culled, inspected and supervised to the end that such poultry may be ac- 
credited and certified for grade, breed and quality, and the board is also 
authorized to form rules, regulations and plans for the presentation of ‘evi- 
dence and for making inspections of licensed hatcheries and licensed poultry 
distributing business, so that such hatcheries and such distributing business 
may after such inspection and investigation as may be required by the board, 
be accredited and certified as hatching, selling and distributing poultry pro- 
duced from eggs of certified poultry and that sellers and distributors of 
hatching eggs may likewise have their products so examined and investi- 
gated so that they may be accredited under this act, and that upon such in- 
spections and investigations being made that said board authorize such 
licensed breeders, producers of hatching eggs, hatcheries and distributors of 
poultry and hatching eggs, to advertise and label the poultry and eggs in ac- 
cordance with the findings of such board, in such terminology as the board 
may designate., The board may adopt the standard breeding plan of accredi- 
tation and certification sponsored by the United States department of agri- 
culture or any other plan sponsored by said department and to cooperate 
with said department in matters of poultry improvement, sanitary provisions 
and indemnity in cases of infectious disease. The board is further authorized 
to prescribe and collect fees for inspection and supervision and to prescribe 
and furnish labels, leg bands and certificates of accreditation and certifica- 
tion and such other supplies as may be necessary and to prescribe and col- 
lect fees for the same. The board is further authorized to do such other 
things as it may deem needful and expedient to improve poultry breeding 
and practices and to give effect to this act. 
History: En. Sec. 4, Ch. 141, L. 1945. 


3-2205. License fees. All persons becoming licensed under the pro- 
visions of this act shall pay a yearly license fee to the state of Montana as 
follows: 

(a) Breeders, hatching-egg-producers, the sum of $1.00 up to 200 breed- 
er hens; $2.50 up to 400 breeder hens; $5.00 up to 800 breeder hens; $7.50 
up to 1,000 breeder hens; $10.00 over 1200 breeder hens per year. 

(b) Hatcheries, the sum of $1.00 plus 50 cents per thousand eggs or 
fraction thereof upon manufacturer’s rated incubator capacity per year, 
provided however, that such persons as hold hatchery licenses may breed, 
produce hatching-eggs, and distribute under the hatchery license, provided 
the necessary inspections and investigations are made for entering into such 
other activities and a favorable showing is made to the board. 

(ec) Baby chick and/or turkey poult jobbers and salesmen: Annual 
license fee of $1.00 plus 50 cents per thousand (1,000) chicks and/or poults 
or fractions thereof sold per year. 

History: En. Sec. 5, Ch. 141, L. 1945. Cross-Reference 


Carrying on business without license, 
penalty, sec. 94-1511. 
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3-2206. Advertising and selling of poultry—regulation of. It is hereby 
made unlawful for any person, other than a breeder, hatching-egg-producer, 
hatchery, or distributor, duly licensed under the provisions of this act, to 
advertise, advertise for sale, sell, trade or otherwise dispose of any poul- 
try, or eggs for hatching purposes, under any classification as to grade, 
breed or quality or as to health conditions, other than as unclassified, and 
it shall be unlawful for any of the above mentioned licensees to advertise, 
advertise for sale, sell, trade or otherwise dispose of any poultry under any 
classification other than the classification designated to such licensee by the 
board. The board may require the submission of all advertising matter for 
inspection at any time. 

History: En. Sec. 6, Ch. 141, L. 1945. 


3-2207. Disposition of fees. All fees collected under this act shall be 
deposited in the state treasury to the credit of the Montana poultry im- 
provement board. 

History: En. Sec. 7, Ch. 141, L. 1945. 


3-2208. To cooperate with the state livestock sanitary board. The Mon- 
tana poultry improvement board shall cooperate with the Montana livestock 
sanitary board in all ways consistent with law, provided that the Montana 
livestock sanitary board shall have exclusive jurisdiction and control over 
all matters pertaining to poultry diseases and the control and eradication 
thereof. And, the Montana livestock sanitary board is hereby authorized to 
formulate, adopt and enforce rules and regulations whereby owners of poul- 
try breeding flocks may, upon agreement with the said board, have such 
flocks examined, tested and officially designated as tested, approved or ac- 
credited free from bacillary white diarrhea, tuberculosis or other communi- 
cable infectious diseases when and as approved methods for official testing 
for such other diseases may be adopted by the said board; provided there 
are necessary personnel and available funds appropriated for the use of the 
said board in making such tests and inspections. In order to distinguish 
eradication of specific diseases, the abbreviations for the disease shall be pre- 
fixed to the words “tested”, “approved”, or ‘‘accredited” as “T. B. Tested”, 
“T, B. Approved”, and “T. B. Accredited” for tuberculosis and ‘‘Pullorum 
Tested’, “Pullorum Controlled’, ‘“Pullorum Passed” and “Pullorum Clean” 
for bacillary white diarrhea. 

History: En. Sec. 8, Ch. 141, L. 1945. 


3-2209. Products to be labeled. All poultry and products sold or 
shipped under the authority of this act shall be uniformly labeled with de- 
signs prescribed and furnished by the Montana poultry breeders, hatchers 
and distributors, provided that all labeling for testing, approval and ac- 
creditation as to disease shall be first approved by the Montana livestock 
sanitary board. 

History: En. Sec. 9, Ch. 141, L. 1945. 


3-2210. Certain advertising prohibited. No person, firm, association, 
partnership or corporation shall use its literature, advertising material or 
on selling or shipping labels or otherwise the words “tested”, “approved”, 
“accredited”, or “certified” or words of similar meaning in conjunction with 
either the word “state” or the word “Montana” or both of them as related 
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to a poultry hatchery or a poultry breeding flock except under the au- 
thority of this act. 
History: En. Sec. 10, Ch. 141, L. 1945. 


3-2211. May cancel certificates. In his discretion the secretary and ex- 
ecutive officer of the Montana poultry improvement board may cancel any 
certificate of accreditation or certification issued under the authority of his 
board, and likewise the secretary and executive officer of the Montana live- 
stock sanitary board may cancel any certificate of testing, approval or ac- 
ereditation issued under the authority of his board for violation of this act 
or any rule or regulation adopted hereunder; and any person, firm, asso- 
ciation, partnership or corporation who shall violate any provision of this 
act or any regulation adopted hereunder shall be guilty of a misdemeanor. 

History: En. Sec. 11, Ch. 141, L. 1945. 


3-2212. Violation a misdemeanor. Violation of any of the provisions of 
this act shall be a misdemeanor. 
History: En. Sec. 12, Ch. 141, L. 1945. 


CHAPTER 23 
EGGS AND EGG DEALERS—LICENSE 


Section 3-2301. Egg dealer’s license—fee. 
3-2302. Remittance of fees. 
3-2303. Place for testing and candling eggs to be maintained. 
3-2304. ‘“Candling” defined. 
3-2305. Certificate of candling. 
3-2306. Egg—when defined as unfit for human food. 
3-2307. Imported eggs—labeling—use by restaurants, etc. 
3-2308. Notice to purchaser of grade of eggs. 
3-2309. Invoice to show grade of eggs. 
3-2310. Rules and regulations for enforcement of act to be made by commis- 
sioner. 
3-2311. Penalties. 
3-2312. Montana state egg seal. 
3-2313. Licensed egg graders. 
3-2314. Revocation of license. 
3-2315. Disposal of license fees. 


3-2301. (2634.1) Egg dealer’s license—fee. Every person engaged in 
the business of buying, selling or dealing in eggs, except those persons or 
firms who do not buy and sell more than an average of 25 cases of eggs per 
month for any one year, other than those produced by fowls owned by such 
persons, shall obtain a license from the commissioner of agriculture for each 
establishment at which said business is conducted, and shall render to the 
commissioner of agriculture such reports as may be requested by said com- 
missioner. The fee for such license shall be two dollars ($2.00) per year for 
dealers buying eggs for sale at retail. The fee for such license shall be 
twenty dollars ($20.00) per year for dealers buying eggs for resale at whole- 
gale. All licenses shall be posted in a conspicuous place in each place of 
business. Licenses shall expire March 31st each year after the date of 
issuance, - 


History: En. Sec. 1, Ch. 189, L. 1931; 
amd, Sec. 1, Ch. 151, L. 1939, 
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3-2302. (2634.2) Remittance of fees. All license fees shall be remitted 
to the department of agriculture, dairy division, who shall disburse them 
for the enforcement of this act as provided in section 3-2310. 

History: En. Sec. 2, Ch. 189, L. 1931. 


3-2303. (2634.3) Place for testing and candling eggs to be maintained. 
Every person engaged in the business of buying eggs intended for human 
consumption for resale shall maintain an adequate place for the proper 
eandling and handling of same. 

History: En. Sec. 3, Ch. 189, L. 1931. 


3-2304. (2634.4) “Candling’” defined. The term “candling” as used in 
this chapter shall mean the careful examination in a partially dark room or 
place, of the whole egg by means of a strong light. 

History: En. Sec. 4, Ch. 189, L. 1931. 


3-2305. (2634.5) Certificate of candling. Every person buying eggs for 
resale at retail, except persons or firms who do not buy and sell more than 
25 cases of eggs per month, shall candle all eggs offered to him, which have 
not been candled by a licensed egg grader; and he shall refuse to buy eggs 
unfit for human food as defined in section 3-2306. “Rejects” shall be re- 
turned to the producer, if possible, or, if requested, the candling shall be 
done in the presence of the producer. A certificate shall be placed on the top 
layer of every case of eggs if candled and graded, which should state exact 
gerade and size, also date of candling, by whom candled and license number of 
licensee. If not candled, or graded, the certificate should state “not candled 
or graded”, the name of the dealer and when packed. Such certificate shall 
be printed on card or sheets of paper not smaller in size than 2% by 414 
inches. 


History: En. Sec. 5, Ch. 189, L. 1931; 
amd. Sec. 2, Ch. 151, L. 1939. 


3-2306. (2634.6) Egg—when defined as unfit for human food. Eggs 
hereinafter defined shall be deemed unfit for human food: 


(a) “Addled”, or “white rot” means an egg that is putrid or rotten. 

(b) “Moldy” means an egg which, through improper care, has de- 
teriorated so that mold spores have formed within the egg. 

(c) “Blood spot” is a spot of blood adhering to the yolk of an egg. 

(d) “Black rot” means an egg which has deteriorated to such an extent 
that the whole interior presents a blackened appedrance. 

(e) “Blood ring” means an egg in which the germ has developed to 
such an extent that blood is formed. 

(f) “Adherent yolk” means an egg in which the yolk has become fas- 
tened to the shell. 

(g) “Incubated eggs” shall include eggs which have been subjected to in- 
cubation, whether natural or artificial, for more than forty-eight (48) hours, 
and it shall be unlawful to offer for sale incubated eggs unless branded or 
stamped with the word “incubated”. 

(h) “Bloody white” means an egg with a general reddish appearance 
due to blood mixed through it and which egg may show spots of blood 
floating in the white. 
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(i) “Meat spot” means that the egg has a speck of foreign matter ad- 
hering to the yolk or floating in the white. 


History: En. Sec. 6, Ch. 189, L. 1931; Food¢=6. 
amd. Sec. 3, Ch. 151, L. 1939. 36 C.J.S. Food § 16. 


3-2307. (2634.7) Imported eggs — labeling — use by restaurants, etc. 
All eggs imported into the state of Montana from other states or foreign 
countries shall be sold as such. All such eggs sold in Montana must comply 
with the requirements of this act and must be inspected and passed by li- 
censed Montana egg graders. The case or container in which they are 
shipped shall have the words “foreiga eggs” or the word “eggs” preceded 
by the name of the country or state where produced displayed thereon in 
letters two inches high. All retailers of said eggs shall sell them from the 
container in which he received them and shall inform each purchaser that 
said eggs are foreign eggs. All restaurants, hotels, cafes, bakeries and con- 
fectioners using or serving foreign eggs in any form must place a sign in 
letters not less than four (4) inches in size in some conspicuous place, where 
the customer entering their place of business can see it, to read “we use 
foreign eggs”, or the same words with the exception that the name of the 
country or state where the eggs were produced may be substituted for the 
term “foreign”. | 


History:. En. Sec. 7, Ch. 189, L. 1931; 
amd. Sec. 4, Ch. 151, L. 1939. 


3-2308. (2634.8) Notice to purchaser of grade of eggs. It shall be un- 
lawful for any person to sell, offer or expose for sale at wholesale or retail 
any eggs for human consumption, without notifying the person or persons 
purchasing or intending to purchase the same, of the exact grade or quality 
and size or weight of such eggs, according to the standards prescribed by 
the commissioner of agriculture, by stamping or printing on the container 
of any such eggs, such grade or quality and size or weight, and in the case 
said eggs are offered for sale in bulk, without also displaying in a con- 
spicuous place at the point where such eggs are offered or exposed for sale, 
a placard or sign printed in letters two (2) inches high, giving such grade, 
quality, size and weight and date of grading without placing a Montana 
state egg seal upon each carton, bag or other container in which eggs are 
sold, delivered or offered for sale at retail to the consumer. Provided, that 
this act shall not affect the sale of eggs by the producers when the consumer 
purchased said eggs at the place of production. 


History: En. Sec. 8, Ch. 189, L. 1931; 
amd. Sec. 5, Ch. 151, L. 1939. 


3-2309. (2634.9) Invoice to show grade of eggs. Every person other 
than the producer, except persons or firms who do not sell more than 25 
eases of eggs per month, in selling eggs to a retailer shall furnish to such 
retailer an invoice showing the exact grade or quality of such eggs according 
to standards prescribed by the commissioner of agriculture. 


History: En. Sec. 9, Ch. 189, L. 1931; 
amd. Sec. 6, Ch. 151, L. 1939. 


3-2310. (2634.10) Rules and regulations for enforcement of act to be 
made by commissioner. It shall be the duty of the commissioner of agri- 
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culture to enforce the provisions of this act and to make such rules and 
regulations as may be necessary for the enforcement of this act. 


History: En. Sec. 10, Ch. 189, L. 1931. Agriculture@=2. 
3 C.J.S. Agriculture § 6. 


3-2311. (2634.11) Penalties. Every person failing to comply with the 
requirements of this act or any provisions of this act shall be guilty of a 
misdemeanor and upon conviction for the first offense shall be punished by 
a fine of not less than twenty-five dollars ($25.00) nor more than seventy- 
five dollars ($75.00). Upon conviction for the second or any subsequent 
violation of the foregoing provisions of the act the violator shall be fined 
not less than fifty dollars ($50.00) nor more than two hundred dollars 
($200.00). 


History: En. Sec. 11, Ch. 189, L. 1931; 
amd. Sec..7, Ch, 151, L. 1939. 


3-2312. (2634.12) Montana state egg seal. The commissioner of agri- 
culture is hereby authorized and it shall be his duty to provide and make 
available a suitable gummed paper seal to be known as the Montana state 
egg seal; and he shall have the power from time to time to establish the price 
at which said seal shall be sold, but in no ease shall the cost of such seal 
exceed one and three-quarters mills (134) per dozen eggs. The proceeds 
from the sale of said seals shall be expended by the commissioner of agri- 
culture to assist in defraying salaries and expenses incurred in the enforce- 
ment of the provisions of this act. 


History: En. Sec. 8, Ch. 151, L. 1939. 


3-2313. (2634.13) Licensed egg graders. All wholesale and retail deal- 
ers who handle more than twenty-five (25) cases of eggs per month supply- 
ing eggs to consumers must employ only experienced and licensed graders. 
The fee for grader’s license shall be one dollar ($1.00) per year. All candlers 
and graders must pass an examination as required by the commissioner. of 
agriculture. The license shall expire March 31st each year after the date of 
issuance, 

History: En. Sec. 9. Ch. 151, L. 1939. 


3-2314. (2634.14) Revocation of license. All licenses issued by the de- 
partment under this act may be revoked by the commissioner of agriculture 
or his agents in the state of Montana, whenever the holder of such license 
shall fail to comply with the laws of the state.of Montana relative to the 
conducting of his place of business under such license. If any firm, person 
or corporation whose license has been so revoked by the commissioner shall 
thereafter continue to buy, sell or deal in eggs without a license, he shall be 
deemed guilty of a misdemeanor and shall be subject to the penalties of this 
act herein provided. 

History: En. Sec. 10, Ch. 151, L. 1939. 


3-2315. Disposal of license fees. All funds derived from the licenses 
herein provided and from the sale of the Montana state egg seal shall be paid 
to the state treasurer and by him credited to the revolving fund of the dairy 
division of the department of agriculture, labor and industry. 

History: En. Sec. 11. Ch. 151, L. 1939. 
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CHAPTER 24 
DAIRIES AND DAIRY PRODUCTS—REGULATION OF PRODUCTION AND SALE 


Section 3-2401. Regulation of dairy industry. 

3-2402. Enforcement of standards. 

3-2403. Statistics and extension work. 

3-2404. Definitions of terms. 

3-2405. Sampling and test of dairy products. 

3-2406. Test of samples—rules of evidence. 

3-2407. Keeping of samples. 

3-2408. Licensing all persons collecting on milk or cream routes. 

3-2409. Regulation of persons collecting milk and cream. 

3-2410. Babcock test—license and operation. 

3-2411. Temporary permit to operate Babcock test. 

3-2412. Existing licenses continued. 

3-2413. Babeock test—revocation of license. 

3-2414. Babcock test—method of operation. 

3-2415. Registration of location of dairy product factories. 

3-2416. Licensing of dairy product piants. 

3-2417. Licensing of milk and cream buying stations. 

3-2418. Licenses—revocation. 

3-2419. Reports of factories. 

3-2420. Location and construction of creameries, senlae factories, ice cream 

factories and ice cream mix factories. 

3-2421. Preliminary permit to operate new enterprise. 

3-2422. Regulation of milk and cream stations. 

3-2423. Regulation of cheese factories. 

3-2424. Location and construction of milk and cream buying and receiving 

stations. 

3-2425. Sanitary control of dairy products. 

3-2426. Certain persons must assist commissioner. 

3-2427. Books of certain factories to be kept open. 

3-2428. Checks issued for milk or cream—contents of stub—copy. 

3-2429. Marking weight on cheese containers required. 

3-2430. Sanitary regulation of foreign dairy products. 

3-2431. Regulation of use and loaning of containers. 

3-2432. Standard measures for dairy products. 

3-2433. Standard butter measure. 

3-2434. Names to appear on package. 

3-2435. Imitation butter—regulation of. 

3-2436. Use of extraneous fats forbidden. 

3-2437. Prohibiting use of certain products in state institutions. 

3-2438. Condemnation of unfit products. 

3-2439. Same—regulation of sale of dairy products containing extraneous fats. 
: 3-2440. Renovated butter. 

3-2441. Patent butter. 

3-2442. Imitation or filled cheese. 

3-2443. Definitions. 

3-2444. Regulating dledhiakgatine advertising. 

3-2445, Imitation dairy product dealers’ licenses. 

3-2446. Penalty. 

3-2447. Skimmed milk—regulation of sale. 

3-2448. Adulterated milk—regulations—labeling of cans. 

3-2449. Pasteurization defined. 

3-2450. Creameries to pasteurize milk. 

3-2451. Ice cream factories to pasteurize milk and cream. 

3-2452. Pasteurization apparatus and records. 

3-2453. Pasteurization advertising on containers. 

3-2454. Penalty. 

3-2455. Regulation and labeling of imported dairy products. 

3-2456. Registry of names and trade marks. 

3-2457. Other licenses for producers of dairy products. 

3-2458. Anti-monopoly statutes made applicable to producers of dairy products. 

3-2459. Penalty for interference with officers of department. 

3-2460. General. penalties for violation of act. 

3-2461. Grading of milk and cream. 
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3-2462. Alkaline rapid test. 

3-2463. Milk and cream used in manufacture. 

3-2464. Use of tobacco in plants prohibited. 

3-2465. Cream graders, weighers and samplers. 

3-2466. Cream grader, weigher and sampler license and examination. 
3-2467. Employment of unlicensed persons prohibited. 

3-2468. Posting price of butter fat required. 

3-2469. Penalties. 

3-2470. Regulations for sale of butter. 

83-2471. Wholesale butter and cheese dealers’ license. 

3-2472. Condemnation of unfit containers of milk and cream. 

3-2473. Sale of colored oleomargarine or imitation butter unlawful. 
3-2474. Unlicensed person not to participate in sale of oleomargerine. 
3-2475. Penalty. 


83-2401. (2620.1) Regulation of dairy industry. The department of 
agriculture, labor and industry of the state of Montana, through its division 
of farming and dairying, shall have the general regulation of the industry 
of dairying in this state, including the regulation and sanitary inspection of 
all creameries, butter and cheese factories, milk or cream receiving Stations, 
and ice cream factories. The sanitary inspection of dairies, milk plants, con- 
densed milk factories and powdered milk factories shall be administered by 
the state livestock sanitary board. 


History: En. Sec. 1, Ch. 93, L. 1929. See generally, 2 Am. Jur. 393, Agricul- 

ture; 22 Am. Jur. 850, Food, § 59 et seq. 

AgricultureC=2; Food@1 et seq. Constitutionality of regulations as to 
3 C.J.S. Agriculture §6; 36 C.J.S. Food milk. 18 ALR :235. 

§§ 5-9. Construction and application of regu- 


lations as to milk. 122 ALR 1062. 


3-2402. (2620.2) Enforcement of standards. The department of agri- 
culture, labor and industry, shall enforce the laws of the state regulating the 
standards of all dairy products, except whole milk, skimmed milk, con- 
densed or evaporated milk, whether made from whole milk or skimmed milk. 
The regulation of said standards above excepted shall be the duty of the 
livestock sanitary board. 

History: En. Sec. 2, Ch. 98, L. 1929. 


3-2403. (2620.3) Statistics and extension work. It shall be the duty of 
the department of agriculture, labor and industry to compile and publish 
statistics concerning all phases of the dairy industry in the state and to en- 
courage and advertise said industry in every possible manner. Said depart- 
ment shall carry on a campaign of education in conjunction with the exten- 
sion work of the college of agriculture and mechanic arts for the purpose 
of encouraging interest in the dairy industry and of furnishing scientific 
and practical information concerning the same. 

History: En. Sec. 3, Ch. 93, L. 1929. 


3-2404. (2620.4) Definitions of terms. For the purpose of this act, the 
following definitions are hereby adopted: 

1. Butter is the clean, non-rancid product made by gathering in any 
manner, the fat of fresh ripened milk or cream into a mass which also con- 
tains a small portion of the other milk constituents, with or without salt, 
and must contain not less than eighty per centum of milk fat. No tolerance 
for any deficiency in milk fat shall be permitted. Butter may also contain 
added coloring matter. 
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2. Renovated butter or process butter is the product made by melting 
and reworking, without the addition or use of chemicals or any substances 
except whole milk, cream or salt, and must contain not less than eighty per 
centum of milk fat. 

3. Cheese is the sound, solid, and ripened product made from milk or 
cream by coagulating the casein thereof with rennet or lactic acid, with or 
without the addition of ripening ferments and seasoning, and must contain 
in the water free substance, not less than fifty per centum of milk fat, and 
not more than thirty-nine per centum of moisture. Cheese may also contain 
added coloring matter. 

4. Skimmed milk cheese is the sound, solid and ripened product made 
from skim milk by coagulating the casein thereof with rennet or lactic acid, 
with or without the addition of ripening ferments and seasoning. 

5). Ice cream is a frozen product made with pure, sweet milk, cream, 
skim milk, evaporated or condensed milk, evaporated or condensed skim 
milk, dry milk, dry skim milk, pure milk fat, or wholesome sweet butter, or 
any combination of any such products, with or without sweetening, clean 
wholesome eges or egg products, and with or without the use of harmless 
flavoring and coloring. Ice cream must contain not less than ten per centum 
of milk fat, not less than thirty-three per centum total solids, and may or 
may not contain pure and harmless edible stabilizer. Ice cream may contain 
not to exceed one per centum gelatin. No frozen milk or milk product shall 
be manufactured or sold unless it contains at least ten per centum butterfat, 
excepting sherbets and ices and other exceptions shown in this same section. 
All ice cream must be manufactured from pasteurized ice cream mix. 

6. Fruit ice cream shall conform to the requirements of ice cream, ex- 
cept that the fruit ingredients must be from sound, clean and mature fruit, 
and it must contain not less than nine per centum of milk fat. 

7, French ice cream, French custard ice cream, cooked ice cream, ice 
custard, parfaits and all similar frozen products, excepting sherbets and 
water ices, are varieties of ice cream. | 

8. Ice cream mix is a pasteurized, unfrozen product used in the manu- 
facture of ice.cream and must comply with all the requirements for ice 
cream as Set forth herein. 

9. Milk sherbet means the pure, clean, frozen product made from milk 
product, water and sugar, with harmless fruit or fruit juice flavoring and 
with or without harmless coloring, which must contain not less than 0.35 of 
one per centum of acid, as determined by titrating with standard alkali and 
expressed as lactic acid, and with or without added stabilizer composed of 
wholesome edible material. It must contain not less than four per centum by 
weight of solids. 

10. Ice or ice sherbet means the pure, clean, frozen product made from 
water and sugar with harmless fruit or fruit juice flavoring, and with or 
without harmless coloring, and must not contain less than 0.35 of one per 
centum of acid, as determined by titrating with standard alkali and ex- 
pressed as lactic acid, and with or without added stabilizer composed of 
wholesome edible material. It must contain no milk solids. 


11. Creamery. A creamery is a place where the milk or cream furnished 
by three or more persons is used for the manufacture into butter for com- 
mercial purposes. 
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12. Cheese factory. A cheese factory is a place where milk furnished 
by three or more persons is made into cheese for commercial purposes. 

13. Ice cream factory. An ice cream factory is a place where ice cream 
mix is frozen into ice cream for commercial purposes. 

14. Ice cream mix factory. An ice cream mix factory is any place where 

ice cream mix 1s made. 
15. Milk or cream buying or collecting station. A milk or cream buying 
or collecting station is any place where milk or cream is bought or collected 
for shipment or delivery to a creamery or to any person intending to make 
use of the same for commercial purposes. 

16. Person. The term “person” as used herein shall include all persons, 
whether natural or artificial, including firms, co-partnerships, corporations 
and marketing associations of every description. 

17. Department. The term “department” as hereinafter used shall, un- 
less otherwise indicated, refer to the department of agriculture, labor and 
industry of the state of Montana. 

It shall be unlawful for any person, firm or corporation by himself, his 
or its servant or agent, to manufacture, sell, expose or offer for sale or ex- 
change any butter or other substance or commodity defined in this act con- 
taining a less quantity of butterfat or other ingredient than herein required. 
Any such violator shall be demed guilty of a misdemeanor and shall be 
punished according to the provisions of section 3-2460. 


History: En. Sec. 4, Ch. 93, L. 1929; Food¢=2., 
amd. Sec. 1, Ch. 39, L. 1931; amd. Sec. 1, 36 C.J.S. Food §3 et seq. 
Ch. 68, L. 1937. 


3-2405. (2620.5) Sampling and test of dairy products. It shall be the 
duty of the department to provide suitable means for the taking of samples 
of all dairy products and of all imitations thereof. 

Said department shall have the authority and it shall be its duty to take 
such samples from any person engaged in the handling, manufacture or sale 
of dairy products or imitations thereof, but the agent of the department 
taking the same must at the time of such taking, pay or offer to pay for 
them at their full value, and if payment is accepted, such agent must take 
a receipt for the same from the person from whom the samples are obtained. 


History: En. Sec. 5, Ch. 93, L. 1929. Food@=3. 
36 C.J.8S. Food § 12. 


3-2406. (2620.6) Test of samples—rules of evidence. The department 
may require a chemist from the state board of health to test and analyze 
samples of dairy products taken by it. All such samples and the record of 
their analysis or test, when identified as to the sample of the record thereof 
by the oath of the officer taking the same, or when verified as to the analysis 
or test by the oath of the chemist making the same, shall be admissible in 
evidence in any court of this state or in any prosecution for the violation 
of this act or for the violation of any rule or regulation of the department as 
prima facie evidence of the facts disclosed thereby. 

History: En. Sec. 6, Ch. 93, L. 1929. 


3-2407. (2620.7) Keeping of samples. All persons purchasing milk or 
cream, for manufacture, sale or shipment, and paying for the same on the 
basis of the butterfat contained therein as determined by the Babcock test, 
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shall immediately upon receiving such milk or cream, take a representative 
sample thereof. If any of said milk or cream shall be left on hand at any 
milk or cream buying or collecting stations, the operator of such stations 
shall likewise take a representative sample of the same. Such samples shall 
not be less than two (2) ounces avoirdupois in weight and shall be immediate- 
ly transferred to a clean and dry sample jar and properly sealed to prevent 
evaporation or the escape of any of the contents thereof. All samples taken 
shall be plainly marked or labeled and such mark or label shall be entered 
on the records of the purchaser to correspond, with the name of the person 
from whom the purchase was made and such record shall also show the 
weight of the milk or cream, if any, left on hand after shipment is made. 
Such samples shall then be protected from extremes of heat and cold until 
five (5) o’clock P. M. of the following day, unless the next day be Sunday 
or any other holiday in which event the samples shall be held until five (5) 
o'clock P. M. of the next day following such holiday. During the period 
that samples are so held, after the making of the test by the person taking 
same, they shall be opened only in the presence of the commissioner of 
agriculture, labor and industry or his authorized agent. 
History: En. Sec. 7, Ch. 93, L. 1929. 


3-2408. (2620.8) Licensing all persons collecting on milk or cream 
routes. No person shall hereafter engage in collecting milk or cream upon 
any established milk or cream route, for any creamery, cheese factory or 
milk or cream buying or receiving station, without first procuring a license 
from the department of agriculture, labor and industry. 

A fee of five dollars ($5.00) shall be charged for each such license and 
for each annual renewal thereof. All such licenses shall expire on the 31st 
day of December of each year. 

History: En. Sec. 8, Ch. 93, L. 1929. 


3-2409. (2620.9) Regulation of persons collecting milk and cream. It 
shall hereafter be unlawful for any person regularly engaged in collecting 
milk or cream upon any established milk or cream route for any creamery, 
ice cream factory, cheese factory or milk or cream buying or receiving sta- 
tion, to sample such milk or cream for the purpose of testing for butterfat, 
er to transfer such milk or cream from one (1) can or container to another 
while in transit, except in a creamery or in a room equipped in conformity 
with the requirements of this act governing creameries or cream buying or 
receiving stations. Collection of cream on all cream routes shall be made at 
least every four (4) days. 


History: En. Sec. 9, Ch. 93, L. 1929; Construction of statute or ordinance in 
amd. Sec. 2, Ch. 39, L. 1931. relation to containers. 35 ALR 782. 
Construction and application of regu- 
Food¢=5. lations as to milk containers. 122 ALR 
36 C.S.S. Food §15. 1110. 


22 Am. Jur. 863, Food, § 75. 


3-2410. (2620.10) Babcock test—license and operation. The Babcock 
test is hereby adopted as the official dairy test for use in the state of Mon- 
tana. No person shall operate the Babcock test in any creamery, cheese fac- 
tory, or other place where milk or cream is bought and paid for on the basis 
of its fat content without first passing the examination and securing the li- 
cense hereinafter provided for. Any person desiring to operate the Babcock 
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test at any of the places enumerated in this section, shall apply to the de- 
partment of agriculture, labor and industry for permission to take the Bab- 
- cock test operator’s examination. Such examination shall be given to the 
applicant by the chief of the dairy division of the department, or his repre- 
sentative. Upon passing said examination to the satisfaction of the examin- 
ing official, the applicant shall be issued a license authorizing him to operate 
the Babcock test in the state of Montana for a period of one year. A fee 
of two dollars ($2.00) shall be paid for each such original license and a fee 
of one dollar ($1.00) for each renewal thereof. All such licenses shall expire 
on December 31st of each year. 
History: En. Sec. 10, Ch. 93, L. 1927. 


3-2411. (2620.11) Temporary permit to operate Babcock test. Any 
person who shall desire an immediate license to operate the Babcock test 
before it is reasonably convenient for the department to give the examina- 
tion provided for in the preceding section, may apply to the department 
for a temporary permit to operate the Babcock test, stating in his appli- 
cation what training or experience he has had in the use or operation of the 
same. The department may thereupon in its discretion issue to the appli- 
eant a temporary permit to operate the Babcock test, which shall entitle 
the holder to operate said test pending the giving of the examination pre- 
scribed in the preceding section. Application for such temporary permit 
shall be accompanied with a fee of two dollars ($2.00) which shall pay for 
the first regular Babcock test operator’s license thereafter issued to such 
applicant. If applicant fails in his examination, or discontinues operation 
of Babcock test before examination can be given, he forfeits fee of two 
dollars ($2.00) paid for such license. 

History: En. Sec. 11, Ch. 93, L. 1929. 


3-2412. (2620.12) Existing licenses continued. All Babcock test oper- 
ator’s licenses issued by the department before the effective date of this 
act shall remain in foree and effect until December 31st, 1929, after which 
the holders thereof shall be required to procure licenses under the terms 
of this act. 

History: En. Sec. 12, Ch. 93, L. 1929. 


3-2413. (2620.13) Babcock test — revocation of license. The commis- 
sioner of agriculture, labor and industry is hereby authorized and em- 
powered to revoke the license of any Babcock test operator for failure to 
comply with the provisions of this act or with any of the rules, or regula- 
tions of the department relating to said test. Any person who shall operate 
the Babeock test in any of the places specified in this act without first 
having the license required by this act, or who shall operate said test after 
the revocation of said license, shall be guilty of a misdemeanor and upon 
conviction shall be punished by a fine of not less than twenty-five dollars 
($25.00) and not more than five hundred dollars ($500.00), or by imprison- 
ment in the county jail for not more than thirty days (30) or by both 
such fine and imprisonment. 

History: En. Sec. 13, Ch. 93, L. 1929. 


3-2414. (2620.14) Babcock test—method of operation. The following 
is the method which shall be adopted as the standard for the operation of 
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the Babcock test for the state of Montana and shall be used by persons, 
firms, or corporations paying for milk or cream on the basis of the butterfat 
content of such commodity or commodities. 

TESTING MILK. The milk from which the sample to be tested is 
taken shall be thoroughly mixed by pouring from one vessel to another 
three (3) times. The sample to be tested shall consist of eighteen (18) 
grams by weight or seventeen and six-tenths (17-6/10) cubic centimeters, 
as measured in a standard pipette. The standard strength of the acid used 
for all testing of milk or cream shall be indicated by the specific gravity, 
which shall not be less than one and eighty-two hundreths, (1-82/100) nor 
more than one and eighty-three hundreths, (1-83/100) as determined by a 
standard hydrometer. After properly mixing the sample of milk and acid 
in the test bottle, centrifuging shall be for periods of five (5) minutes, two 
(2) minutes, and one (1) minute. After the first period of centrifuging, 
water shall be added, sufficient to fill the test bottle up to the base of the 
neck and after the second centrifuging, water shall be added sufficient to 
raise the fat in the neck of the test bottle to near the top of the graduation. 
The water used to fill the test bottles shall be at a temperature of one hun- 
dred and forty degrees (140°) Fahrenheit or more. After the last period of 
centrifuging, the test bottles shall be immersed in a bath prepared for the 
purpose, which shall consist of water at not less than one hundred and 
thirty’ degrees (130°) nor more than one hundred and forty degrees 
(140°) Fahrenheit, and they shall remain immersed for at least ten (10) 
minutes, and the temperature of the bath shall be kept between the tempera- 
ture before named for the full period of immersion. The test shall be read 
immediately after the test bottles are taken from the bath. Dividers shall 
be used to determine the length of the fat column in the neck of the test bot- 
_ tles. The reading shall be from the bottom of the lower meniscus to the 

top of the upper meniscus of the fat column. 

TESTING CREAM. The method of testing cream shall be the same as 
for milk, except that all samples of cream tested shall be weighed by either 
the nine (9) or eighteen (18) gram method, and the reading of the fat 
column in the neck of the test bottle shall be from the bottom of the lower 
meniscus to the bottom of the upper meniscus. Glymol must be used to 
“destroy the upper meniscus, and must be added just before reading, and 
the reading shall be from the bottom of the lower meniscus to the bottom 
of the glymol on the top of the fat column. 

History: En. Sec. 14. Ch. 93, L. 1929. 


3-2415. (2620.15) Registration of location of dairy product factories. 
No person shall operate any creamery, cheese factory, ice cream factory or 
milk or cream buying or collecting station or any other manufactory or 
establishment for the making or shipment of dairy products, without first 
registering the location of his place of business, and the name of the 
owner or manager, with the commissioner of agriculture, on or before the 
first (lst) day of April each year. Failure to comply with the require- 
ments of this section shall constitute a misdemeanor and shall subject the 
offender to the penalties provided by the general law of the state for the 
punishment of misdemeanor. 


History: En. Sec. 15, Ch. 93, L. 1929. See generally, 2 Am. Jur. 393, Agricul- 
ture; 22 Am. Jur. 850, Food, §§ 59 et seq. 
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3-2416. (2620.16) Licensing of dairy product plants. It shall be un- 
lawful for any person to operate or carry on any creamery, butter factory, 
cheese factory or ice cream factory without first securing a license from the 
department, which license shall expire on the 31st day of December of the 
year in which it is issued. All licenses which heretofore have been issued by 
the department to any of the establishments named in this and the following 
section, shall remain in force until their expiration, and the holder thereof 
shall not be required to procure a new license under the terms of this act 
until the expiration or revocation of such former license. The following 
schedule of license fees shall be charged by the department for all licenses 
issued under this section: 

Creameries and cheese factories manufacturing one hundred thousand 
pounds (100,000 lbs.) or less of product a year, twenty dollars ($20.00). 
An addition of five dollars ($5.00) shall be made to the fee for any such 
license for each one hundred thousand pounds (100,000 lbs.) or any fraction 
thereof annually produced in excess of the first one hundred thousand 
pounds (100,000 lbs.) ~ | 

One thousand (1,000) gallons or less of product a year, five dollars 
($5.00). Those producing more than one thousand (1,000) gallons and less 
than ten thousand (10,000) gallons of product a year, twenty dollars 
($20.00). An addition of five dollars ($5.00) shall be made to the fee for 
any such license for each ten thousand (10,000) gallons or fraction thereof 
annually produced in excess of the first ten thousand (10,000) gallons. 

The total year’s production of the applicant for a year immediately pre- 
ceding the. apphecation for a license shall determine the amount of any 
license required by this section. 

History: En. Sec. 16, Ch. 93, L. 1929. 22 Am. Jur. 858, Food, § 69. 


Cross-Reference 
Licensing of dairies and milk plants, 
sec. 46-232. 

38-2417. (2620.17) Licensing of milk and cream buying stations. It 
shall be unlawful for any person to operate or carry on any milk or cream 
buying or collection station without first securing from the department an 
annual license to do so, which said license shall expire on the 31st day of 
December of each year. 

The following schedule of fees shall be charged by the department for 
all such licenses: 

All stations handling less than one thousand five hundred pounds 
(1,500 lbs.) of butterfat per month, five dollars ($5.00) ; all stations handl- 
ing one thousand five hundred pounds (1,500 Ibs.) or over per month and 
less than three thousand pounds, (3,000 lbs.) ten dollars ($10.00); all 
stations handling three thousand pounds (3,000 lbs.) or over per month and 
less than six thousand pounds (6,000 lbs.) fifteen dollars ($15.00); all 
stations handling six thousand pounds (6,000 lbs.) or more per month, 
twenty dollars ($20.00). In computing the annual license to be paid under 
this section, the highest month’s business of such station during the year 
immediately preceding the application for such license shall determine the 
amount of the fee. 

History: En. Sec. 17, Ch. 93, L. 1929. 22 Am. Jur. 860, Food, § 70. 
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3-2418. (2620.18) Licenses—revocation. All licenses issued by the de- 
partment under this act may be revoked by the commissioner of agriculture, 
labor and industry of the state whenever the holder of such license shall 
fail to comply with the laws of the state of Montana relative to the con- 
ducting of his place of business under such license or whenever he shall fail 
to conduct said establishment in an orderly or sanitary manner. If any per- 
son whose license has been so revoked by the commissioner shall thereafter 
continue to conduct or carry on said place of business without a license, he 
shall be deemed guilty of a misdemeanor and shall be subject to the penalties 
in this act hereinafter provided. 

History: En. Sec. 18, Ch. 93, L. 1929. 22 Am. Jur. 862, Food, § 73. 


3-2419. (2620.19) Reports of factories. It shall be the duty of every 
person operating a creamery, cheese factory, ice cream factory, or milk or 
cream buying or receiving station in this state, to render to the department 
once a month and not later than the tenth day of each month, a full report of 
the amount of butter, cheese, ice cream or other dairy products handled or 
manufactured during the preceding month. Any person failing to render 
the report required by this section or failing to make said report when the 
same is due, shall be guilty of a misdemeanor and subject to the penalties 
hereinafter provided for the violation of the provisions of this act. 


History: En. Sec. 19, Ch. 93, L. 1929. Food¢=2. 
36 C.J.S. Food §§ 3, 10, 11. 


3-2420. (2620.20) Location and construction of creameries, cheese fac- 
tories, ice cream factories and ice cream mix factories. The location and 
construction of creameries, cheese factories and ice cream mix factories shall 
be subject to the following regulations: 


(a) They shall not be located within 200 feet of any hog pen or corral. 


(b) The buildings and equipment of all creameries, cheese factories, 
ice cream factories and ice cream mix factories must be of such character 
that the dairy products manufactured or kept therein shall be preserved 
in first class, sanitary condition. 

(c) Meat or other products must not be stored in the same room or 
cabinet with dairy products if it can be shown that any of the dairy prod- 
-ucts kept in such room or cabinet are contaminated by the inclusion of any 
other product in same room or cabinet. 

(d) Creameries, cheese factories and ice cream mix factories shall be 
equipped with a steam boiler large enough to furnish sufficient steam and 
boiling water to thoroughly wash and sterilize all equipment and utensils and 
to thoroughly pasteurize all milk and milk products. 

(e) All ice cream factories shall have available sufficient steam or hot 
water to thoroughly wash and sterilize all equipment and utensils. 

(f) The floors of the part of the factories where butter, cheese or ice 
cream mix are manufactured and stored must be of concrete and so con- 
structed that they can be thoroughly washed and drained. 

(g) The floors of the part of the factories where ice cream is manu- 
factured or stored must be water-proof and of a material that can be 
thoroughly washed and cleaned; the walls and ceilings of such room shall 
be of a suitable impervious material which shall be smooth and tight, clean 
and cleanable; the ceiling of such room shall not be less than eight feet 
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from floor. The ice cream freezing equipment shall be installed in such a 
way that it shall not be subject to undue contamination by dirt, dust, flies 
or handling by customers; such room shall not be used as a place of habita- 
tion or as sleeping quarters. 


(h) All butter, cheese, ice cream mix and ice cream factories must be 
equipped with a can washer or double compartment sink and must be 
connected with the sewer or pipe which will convey the waste water under 
ground to a point not less than fifty feet from the building. 


(i) Whenever ice cream freezing equipment is installed in a room which 
is a drug, confectionery or other food or drink establishment, to which the 
public has access, such equipment shall be installed in a sanitary manner to 
be approved by the commissioner of agriculture or his agents and thereafter 
shall be kept and maintained in a sanitary condition. 


(j) <All butter, cheese, ice cream and ice cream mix factories must be 
well ventilated and must be provided with windows containing at least ten 
square feet of glass for each one hundred feet of floor space, or other 
approved lighting system. Between May Ist and November Ist of each 
year screen doors shall be provided and used on all outside doorways. 
During said time screens shall be provided and used on all open windows. 


History: En. Sec. 20, Ch. 93, L. 1929; Food@=5. 
amd. Sec. 2. Ch. 68, L. 1937. 36 C.J.S. Food § 15. 


3-2421. (2620.21) Preliminary permit to operate new enterprise. When- 
ever any person shall desire to commence the operation of a creamery, cheese 
factory, ice cream factory or milk or cream buying or receiving station, he 
shall give notice of such intention to the department before starting such 
enterprise, accompanied by a general statement as to the nature and equip- 
ment of the proposed plant. The department shall investigate such pro- 
posed enterprise and if satisfied that the same is or will be operated in 
compliance with the requirements of law and the rules of the department 
relative to the same, shall grant the applicant a permit to carry on the same. 
No person shall commence any such operations without such permit. A 
violation of the provisions of this section shall be a misdemeanor and shall 
be punishable by a fine of not less than ten dollars ($10.00) nor more than 
five hundred dollars ($500.00). 

History: En. Sec. 21, Ch. 93, L. 1929. 


3-2422. (2620.22) Regulation of milk and cream stations. On and after 
the effective date of this act the following regulations, shall apply to all 
stations within the state of Montana where milk or cream is bought or col- 
lected for shipment or sale: 


The room in which any such station is operated shall contain floor space 
enough for all necessary equipment in said station, including a cooling 
tank of sufficient size to hold all cream bought or collected at such station 
on each day, or other adequate cooling system approved by the department 
of agriculture. 


All such stations shall be equipped with a steam boiler of sufficient 
capacity to furnish enough steam to thoroughly sterilize all milk and cream 
cans received at such station. No stove or heating apparatus other than 
a steam boiler shall be used to heat water with which to cleanse utensils 
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used in any cream station. The provisions of this section, however, shall 
not apply to forwarding stations in which no testing for butterfat is made. 


History: En. Sec. 22, Ch. 93, L. 1929; Construction of statute or ordinanee in 
amd. Sec. 3, Ch. 39, L. 1931. relation to containers. 35 ALR 782. 
Construction and application of regu- 
22 Am. Jur. 863, Food, § 75. lations as to milk containers. 122 ALR 
1110. 


3-2423. (2620.23) Regulation of cheese factories. All cheese factories 
must be equipped with sanitary whey tanks which shall be built upon a 
cement base or floor and shall be elevated a sufficient distance above the floor 
to permit a wagon or truck driving alongside or underneath the same for 
the purpose of filing by gravity. Whey tanks must be located not less than 
fifty (50) feet from the factory and must be equipped with a steam or hot 
water pipe for use in pasteurization. All whey shall be pasteurized and the 
tank shall be properly cleaned after use. All whey delivered to any person 
must be pasteurized at a temperature of not less than one hundred and 
forty-five degrees (145°) Fahrenheit and held for thirty (30) minutes. 

History: En. Sec. 23, Ch. 93, L. 1929. 


3-2424, (2620.24) Location and construction of milk and cream buying 
and receiving stations. All milk and cream buying and receiving stations 
shall be located on well drained ground at least fifty (50) feet from any out- 
side contaminating influence. If within a building where any other business 
is conducted it shall be separated from the other rooms of the building by a 
tight wall or walls and if there is an opening for passage between the room 
used as the station and the rest of the building, there shall be two doors, 
one at each end of a vestibule or entry which shall be at least six feet in 
length. The doors shall be of wood, or wood and glass, and sufficient to keep 
all odors or dust from entering the station from any other part of the build- 
ing. No station for the purpose of purchasing, storing, or handling milk or 
eream shall be situated inside of, nor within fifty feet of any blacksmith 
shop, garage, grain elevator, livery stable, or any other building, corral, hog 
pen, or other place which can be denominated a contaminating influence; nor 
shall any oil, gasoline, or any other hquid or substance of a contaminating 
nature be kept within fifty feet of such station. The room used, shall not be 
used for any purpose other than a milk or cream receiving station and shall 
-at no time contain anything except milk or cream received there, the cans 
or other receptacles in which it is shipped, and such furniture and equip- 
ment as may be necessary to efficiently conduct the business of such sta- 
tion. No gasoline engine shall be used or kept inside the room where the 
milk or cream is stored or kept. The engine or boiler shall be kept in a 
room partitioned off from the room where the milk or cream is stored or 
kept. A sanitary sink or tank with suitable drain shall be provided, in 
which to wash cans and other utensils used in conducting the business of 
the station, and a waste jar in which to empty the contents of the test bottles 
after the testing has been completed shall also be used. Dogs, cats, or other 
animals shall not be permitted to enter the room where the milk or cream 
is stored, and pieces of screen secured by hoops or other devices, shall be 
used on the tops of the cans containing milk or cream while in storage, to 
prevent mice, insects or dirt from falling in. The floor of the room where 
the milk or cream is kept or stored, shall be of cement or concrete, with a 
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drain which shall be connected with a sewer, or with a pipe which shall 
convey the waste water underground to a point not less than fifty feet from 
the station. It shall be provided with windows containing at least ten 
square feet of glass for each hundred square feet of floor space. Be- 
tween May Ist and November lst of each year, screen doors shall be pro- 
vided and in use on all outside doorways, and during that time screens shall 
be on all windows in the room. There shall be provided a cooling tank, 
large enough to hold all of the cream or milk received or stored, and in 
which there shall be at all times an amount of cold running water, or ice 
water, sufficient to thoroughly cool all milk or cream stored there. There 
shall be provided a steam boiler large enough to furnish sufficient steam to 
thoroughly sterilize cans; and all cans in which milk or cream is received 
shall be thoroughly washed in clean water with a sterilizing or cleansing 
powder added, and either sterilized with live steam or scalded with boiling 
water before being returned to the patron. A rack shall be provided on 
which cans not immediately returned to the patron shall be inverted for 
the purpose of drying and airing, after being sterilized by steaming and 
scalding. 
History: En. Sec. 24, Ch. 93, L. 1929. 


3-2425. (2620.25) Sanitary control of dairy products. Acting upon the 
report of an inspector, the commissioner of agriculture or his authorized 
agent, may order any creamery, ice cream factory, cheese factory, or cream 
station found to be not kept in a sanitary condition, to be closed; and it shall 
be closed forthwith and kept closed until such time as the department shall 
find that the sanitary conditions of such creamery, ice cream factory, cheese 
factory or cream station, are satisfactory. Any person or persons operating 
any creamery, ice cream factory, cheese factory, or cream station, before 
receiving notice from the commissioner of agriculture, or his authorized 
agent to open the same, shall be deemed guilty of a misdemeanor and shall 
be punished by a fine of not less than twenty-five dollars, nor more than 
two hundred and fifty dollars, or by imprisonment in the county jail for 
not less than ten days, nor more than thirty days, or by both such fine and 
imprisonment. In addition to such fine or imprisonment, any person or 
persons operating any creamery, ice cream factory, cheese factory, or cream 
station after receiving notice from the commissioner of agriculture, or his 
authorized agent, to close the same, and before receiving notice from the 
commissioner of agriculture, or his authorized agent, permitting opening 
of the same, shall pay an additional fine of twenty-five dollars for each day 
such creamery, ice cream factory, cheese factory or cream station is illegally 
operated. The commissioner of agriculture or any of his authorized agents 
shall have the right to enter any creamery, dairy, barn or farm building, 
factory, building, store, receiving station, railroad depot, express office 
or other place where dairy products, or substitutes therefor, are produced, 
manufactured, sold or kept in storage or while in transit from one place +o 
another, for the purpose of inspection of such dairy products or substitutes 
for the same, or to obtain samples of the same for testing or analysis. It 
is expressly provided that such products shall include all butter, cheese, 
ice cream, and other dairy products, all substitutes for dairy products and 
all substances made in imitation of the same, except whole milk, skimmed 
milk, evaporated or condensed milk or powdered milk or any product of 
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which the word “milk” either alone or in connection with any other word 
or words is used to designate the same, or any liquid or substances made 
or sold or offered for sale as a substitute for, or made in imitation of the 
same. 

History: En. Sec. 25, Ch. 93, L. 1929. 22 Am. Jur. 863, Food, § 75. 


3-2426. (2620.26) Certain persons must assist commissioner. All clerks, 
bookkeepers, express agents, railroad officials, employees or employees of 
common carriers, shall render to the dairy department and his deputies all 
the assistance in their power in tracing, finding or discovering the presence 
in any depot, baggage or express car, warehouse or elsewhere, in the custody 
of such carrier, of any article or commodity mentioned in this law. Refusal 
or wilful neglect on the part of any of the persons hereinabove named to 
render such assistance, shall be a misdemeanor and shall be punishable by a 
fine of not less than twenty-five dollars ($25.00), nor more than one hun- 
dred dollars ($100.00), or by imprisonment in the county jail for not less 
than one (1) month nor more than six (6) months, or by both such fine and 
imprisonment. 

History: En. Sec. 25A, by Sec. 4, Ch. 
39, L. 1931. 

3-2427. (2620.27) Books of certain factories to be kept open. Operators 
of all co-operative butter, cheese, and condensed milk factories shall keep 
their books open for inspection of any patron at all times, showing the daily 
amounts of milk and cream received, and the per cent and amount of fat 
in the milk and cream received from each patron, and the amounts of 
eream sold, and butter, cheese, or condensed milk manufactured daily. 
Every facility shall be offered to the patron for keeping himself informed 
in regard to the business of the butter, cheese and condensed milk factory, 
and checking up his daily product with his return. 

History: En. Sec. 26, Ch. 93, L. 1929. 


3-2428. (2620.28) Checks issued for milk or cream—contents of stub— 
copy. All checks issued by any person, (as the word “person” is defined in 
this act), for milk or cream, shall carry a stub, containing the name of the 
purchaser, the date of receipt, the weight and test of milk or cream, the num- 
ber of pounds of milk fat, the price per pound, and the grade of cream or 
milk. The same number on the stub shall appear on the corresponding check 
and a carbon copy of both check and stub or ledger reference must be kept 
at the point of purchase in the state of Montana. 

History: En. Sec. 26A, by Sec. 5, Ch. Food¢=2. 
39, L. 1931. 36 C.J.S. Food §§3, 10, 11. 

3-2429. (2620.29) Marking weight on cheese containers required. All 
cheese offered or exposed for sale, when placed in packages, jars or other 
containers, in the state of Montana, shall be full marked weight and each 
package, jar or other container shall have the net weight marked there- 
on by the manufacturer, which weight shall be exclusive of the package, jar 
or other container. 

History: En. Sec. 26B, by Sec. 6, Ch. 
qo 7, A081, 

3-2430. (2620.30) Sanitary regulation of foreign dairy products. All 
milk, butter, cheese, condensed milk, ice cream or other dairy products 
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shipped into Montana for sale or use must be produced under the same sani- 
tary regulations and requirements as those governing the production of the 
same in this state. The commissioner of agriculture shall have the authority 
to require a sworn statement from any persons shipping dairy products into 
the state of Montana as to the sanitary conditions under which the same 
were produced and unless such products are shown to have been produced 
under similar or equivalent sanitary conditions to those required by the 
laws of this state, they shall not be sold, given away, transported or used 
in the state of Montana. 


History: En. Sec. 27, Ch. 93, L. 1929. 


3-2431. (2620.31) Regulation of use and loaning of containers. Every 
person, delivering milk, cream or ice cream to any other person in cans or 
other containers shall keep such cans or other containers at all times free 
from filth, rust or other deleterious substance and in a clean and wholesome 
condition for holding such content. 

Every person receiving milk, cream, or ice cream at the place of destina- 
tion in cans or other containers which are to be returned to the shipper or 
seller, shall cause such cans or other containers to be thoroughly cleansed 
and immediately returned after being emptied. The term “place of destina- 
tion” as used in this section shall include both the final consignee of any 
milk, cream or ice cream, and also any receiving station or other agent or 
handler by whom such commodity is transferred from the original contain- 
ers thereof. 

No creamery, cheese factory, ice cream factory or other dairy enterprise 
shall furnish their patrons with cans for the use of such patrons in bringing 
milk or cream to such creamery, factory, or plant. A violation of the pro- 
visions of this section shall be a misdemeanor and punishable as herein- 
after provided. | 

History: En. Sec. 28, Ch. 93, L. 1929. 22 Am. Jur. 863, Food, § 75. 


3-2432. (2620.32) Standard measures for dairy products. The standard 
measure, or capacity for milk shall be the gallon containing two hundred 
thirty-one cubic inches, the half gallon shall contain one hundred fifty and 
five-tenths cubic inches, and the quart cne fourth as much as the gallon, and 
the pint one-half as much as the quart. 


History: En. Sec. 29, Ch. 93, L. 1929. ~ Validity of statute or ordinance requir- 
ing commodities to be sold in a specified 
Weights and Measures@=5. quantity or weight. 6 ALR 429. 


68 C.J. Weights and Measures § 4. 


3-2433. (2620.33) Standard butter measure. The standard measure for 
the sale of butter, in the state of Montana, shall be sixteen (16) ounces, 
(avoirdupois weight) to the pound, exclusive of the wrapper or container, 
no tolerance in deficiency being allowed. All butter sold, offered or exposed 
for sale in paper containers or wrappers, shall be in packages of one (1) or 
two (2) pounds, net standard avoirdupois weight, no tolerance for deficiency 
being allowed; provided, however, that packages of the weight herein 
specified may be made up of smaller component packages of wrapped but- 
ter in multiples of four (4) or eight (8) ounces each. Any violation of the 
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provisions of this section shall constitute a misdemeanor and be punishable 
as provided in section 3-2454. 
History: En. Sec. 30, Ch. 93, L. 1929; 


amd. Sec. 7, Ch. 39, L. 1931; amd. Sec. 1, 
Ch. 168, L. 1933. 


3-2434. (2620.34) Names to appear on package. All creamery butter 
sold, offered or exposed for sale at retail in the state of Montana, wherever 
manufactured, must be wrapped in parchment paper and must have the 
wholesalers or manufacturers name clearly printed in a conspicuous place 
on the outside of the package in which it is sold. On each pound package of 
butter so sold or offered for sale the words “16 ounces net weight” or “1 lb. 
net weight” shall appear. 


History: En. Sec. 31, Ch. 93, L. 1929; 22 Am. Jur. 850, Food, § 58. 
amd. Sec. 3, Ch. 68, L. 1937. 


383-2435. (2620.35) Imitation butter—regulation of. Hereafter the word 
“butter” shall not be printed or used, either alone or in conjunction with any 
other word or words upon any carton, package, or other receptacle contain- 
ing any substitute for butter, such as margarine or any other substance not 
made entirely from milk fat. No person shall manufacture or sell or expose 
for sale any substance made of vegetable or animal fats or oils (not from 
milk or cream) colored in imitation of butter or in any shade of yellow. 


All products made and sold or exposed for sale as butter substitutes, 
and made either wholly or partly from any fat or oil other than from pure 
unadulterated milk or cream shall have plainly marked, stamped or labeled 
on every package, so made, sold, or exposed for sale, in plain, black, bold- 
faced letters, one half (144) inch high, the word “Oleomargarine.” Hotels 
or restaurants using imitation butter or renovated butter, shall place plac- 
ards, plainly legible from all parts of the dining room marked “Oleomar- 
garine” or “Renovated Butter” (as the case may be) ‘used here.” 

All oleomargarine or other substitutes for butter, and all renovated or 
process butter or patent butter, made or sold or offered for sale, shall have 
the name of the manufacturer plainly stamped or printed in a conspicuous 
place on the outside of the carton or package in which it is contained. 


History: En. Sec. 32, Ch. 93, L. 1929. Constitutionality of statute in relation 
to oleomargarine or other substitute for 
Food¢€=8. butter. 53 ALR 474. 


36 C.J.S. Food § 18. 


3-2436. (2620.36) Use of extraneous fats forbidden. No person shall 
manufacture, mix or compound with or add to natural milk, cream, or but- 
ter any animal fats or animal or vegetable oils, nor make nor manufacture, 
any oleaginous substance not produced from milk or cream, with the intent 
to sell the same as butter or cheese made from unadulterated milk or cream, 
or have the same in his possession with such intent; nor shall any person 
solicit orders for same or offer for sale, nor shall any such article or sub- 
stance or compound so made or produced be sold as or for butter or cheese, 
the product of the dairy. 

History: En. Sec. 33, Ch. 93, L. 1929. AdulterationG=4; Food >7. 


2 OJ.8. Adulteration §§ 5-10; 36 CJS. 
Food § 17. 
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3-2437. (2620.37) Prohibiting use of certain products in state institu- 
tions. No oleomargarines, substitute butter, renovated butter, or any other 
substance designed as an imitation of or substitute for butter, or any con- 
densed milk from which the butterfat has been removed, and a vegetable or 
other oil has been substituted therefor, shall be used in any of the educa- 
tional, charitable, hospital, medical, reformatory or penal institutions main- 
tained by the state of Montana, or which receives from the state of Montana, 
‘any money, appropriation or financial assistance, whatsoever. 


History: En. Sec. 33A by Sec. 8, Ch. 
39, L. 1931. 


3-2438. (2620.38) Condemnation of unfit products. The commissioner 
of agriculture, through his agents, or employees, is authorized to condemn 
any milk, cream, butter, cheese, ice cream or other product of milk, which is 
found to be impure, unclean, unwholesome or stale, or that is produced, 
manufactured, handled or kept in an unsanitary place, or that is adulter- 
ated; and, he shall have power to mark for identification with a non-toxic 
substance, any condemned milk or product of milk. 


History: En. Sec. 33B by Sec. 9, Ch. Food@24. 
39, L. 1931. 36 C.J.S. Food §§ 50-56. 


3-2439. (2620.39) Same—regulation of sale of dairy products contain- 
ing extraneous fats. It shall be unlawful for any person, firm, or corpo- 
ration, by himself, his servant or agent, or as the servant or agent of an- 
other to manufacture, sell or exchange, or have in possession with intent to 
sell or exchange, any milk, cream, skim milk, butter milk, condensed or 
evaporated milk, powdered milk, condensed skim milk, or any of the fluid 
derivatives of any of them to which has been added any fat or oil other than 
milk fat, either under the name of said products or articles or the derivatives 
thereof or under any fictitious or trade name whatsoever. Nothing in this 
section shall be construed to prohibit the shipment into this state from a 
foreign state and the first sale thereof in this state in the original package 
intact and unbroken, of any of the products or articles, the manufacture, 
sale or exchange of which or possession of which, with intent to sell or ex- 
change is prohibited hereby. 


History: En. Sec. 34, Ch. 93, L. 1929. Food¢—15. 


3 .J. S. F 123 222s; 
References Bro R- HOP OSES ten Az 


United States v. Carolene Products Co., 
304 U. 8. 144, 150, 82 L. Ed. 1234, 58 8S. C. 
778. 


3-2440. (2620.40) Renovated butter. No person shall sell any butter 
made by taking original packing stock or other butter, or both, and melting 
the same and drawing off or extracting -the butter fat and mixing such 
fat with skimmed milk or cream, or other milk products, and rechurning or 
reworking such mixture; or any butter product by any process commonly 
known as boiled process, or renovated butter, unless the words “Renovated 
Butter” shall be plainly branded with bold-faced letters, at least one-half 
(14) inch in length, on top and sides of such receptacle, package, or wrapper 
in which it is kept or sold. And if such butter is exposed for sale uncov- 
ered, and not in a receptacle, package or wrapper, then a placard contain- 
ing the words “Renovated Butter” shall be attached, printed in style and 
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manner as aforesaid, to the mass of butter in such a manner as to be easily 
seen and read by purchasers; and in addition to such markings, the seller 
Shall, at the time of sale, stamp the package with the words “Renovated 
Butter” in letters at least one-half inch (14) in height. 

History: En. Sec. 35, Ch. 93, L. 1929. ass sold or offered for sale. 57 ALR 


Constitutionality of requirement of dis- 
closure by label of material or ingredients 


3-2441. (2620.41) Patent butter. No person shall sell as pure butter 
any substance in which an abnormal quantity of casein or other ingredients 
has been incorporated. 

History: En. Sec. 36, Ch. 93, L. 1929. 


3-2442. (2620.42) Imitation or filled cheese. No person shall manufac- | 
ture, deal in, sell, offer, or expose for sale, or exchange as cheese, any article 
or substance in the semblance of or imitation of cheese, made exclusively of 
unadulterated milk or cream, or both, into which any animal, intestinal, or 
offal fats or oils, or melted butter in any condition or state of modification 
of the same, or oleaginous substance of any kind not produced from un- 
adulterated milk or cream, shall have been introduced. 

History: En. Sec. 37, Ch. 93, L. 1929. Cross-Reference 
Labeling requirements, secs. 94-35-145 to 
94-35-147. 

3-2443. (2620.43) Definitions: For the purpose of this act: 

(a) The word “retailer” means any person who comes into possession of 
oleomargarine for the purpose of selling or distributing it to the consumer; 

(b). The word “wholesaler” means any person licensed by the state of 
Montana for the purpose of distributing or reselling oleomargarine to a 
retailer ; 

(c) The word “person” means one or more people, a corporation, a 
partnership or an association ; 

(d) The word “oleomargarine” includes all manufactured substances, 
extracts, mixtures and compounds, including mixtures and compounds with 
butter, namely all substances heretofore known as oleomargerine, oleo, oleo 
oil, butterine, lardine, suine, and neutral, all mixtures and compounds of the 
same, all lard extracts and tallow extracts, all products made exclusively of 
vegetable oils or when mixed with other oils when such products are cap- 
able of being used as butter substitutes, and all mixtures and compounds of 
tallows, beef fat, suet, lard, lard oil, fish oil or fish fat, vegetable oil, intes- 
tinal fat, offal fat, sesame, cocoanut oil and cottonseed oil, if made in 
imitation of butter, or if packaged to resemble butter or calculated or in- 
tended to be sold as a substitute for butter. The word ‘“‘oleomargarine” shall 
not include salad dressings, mayonnaise products, pharmaceutical prepa- 
rations, oil meals, cleansing and flavoring compounds, liquid preservative 
and illuminating oils. 

No person shall coat, powder or color with annato or any coloring what- 
soever, butterine, or oleomargarine, or any compound of the same, or any 
product or manufacture made in whole or in part from animal fats or 
animal and vegetable oils not produced from unadulterated milk or cream 
by which means such product, manufacture, or compound shall resemble 
butter or cheese, the product of the dairy; nor shall he have the same in 


515 


3.9444 AGRICULTURE, HORTICULTURE AND DAIRYING 


his possession with the intent to sell, nor’shall he sell or offer the same for 
sale. 

No person or persons shall manufacture, sell or expose for sale any 
poisonous coloring matter for coloring of dairy food products of any kind, 
nor shall any person or persons use in dairy products any poisonous 
coloring matter manufactured, sold, offered or exposed for sale within the 
state, nor shall any person or persons sell, offer or expose for sale any dairy 
food product containing such poisonous coloring matter. 


Oleomargarine shall be sold in packages or cartons containing net weight 
of sixteen (16) ounces or one (1) or two (2) pound packages. 


History: En. Sec. 38, Ch. 93, L. 1929; Constitutionality of requirement of dis- 
amd. Sec. 1, Ch. 98, L. 1941. closure by label or materials or ingredients 
of -articles sold or offered for sale. 57 

22 Am. Jur. 842, Food, §§ 51-53. ALR 686. 


Constitutionality of statute in relation 
to oleomargarine or other substitute for 
butter. 53 ALR 474. 


3-2444, (2620.44) Regulating oleomargarine advertising. It shall be 
unlawful for any person in connection with the sale, advertisement, or 
offering for sale of oleomargarine or any other substance intended to be 
used as a substitute for butter, and which substance is made wholly or in 
part from animal or vegetable fats other than the fat of pure milk or cream, 
to use the words “dairy,” “creamery,” “butter,” “cream,” or any picture of 
a cow or cows or the name of any breeds of cattle. A violation of the pro- 
visions of this section shall constitute a misdemeanor and shall subject the 
offender on conviction to a fine of not less than fifty dollars ($50.00) and 
not more than five hundred dollars ($500.00) or to imprisonment for not 
less than thirty days (30) nor more than six months (6), or to both such fine 
and imprisonment. 

History: En. Sec. 39, Ch. 93, L. 1929. 


3-2445. (2620.45) Imitation dairy product dealers’ licenses. It shall 
hereafter be unlawful for any person, firm, or corporation, by himself, his or 
its servant or agent, to sell, exchange, offer for sale, or have in possession 
with intent to sell or offer for sale or exchange, any oleomargarine, imita- 
tion or filled cheese or any substitute for any dairy product made from 
milk or cream, without first securing a license from the department of 
agriculture, labor and industry of the state of Montana to conduct such 
sale or exchange. The fee for such license shall be two hundred fifty dol- 
lars ($250.00) per quarter for a license to sell at wholesale, and one hundred 
dollars ($100.00) per quarter to sell at retail. Said license shall be payable 
at the beginning of each quarter of the calendar year, or whenever appli- 
cation for license is made, and the license shall be issued to cover the fol- 
lowing quarterly period, or such part of it as is unexpired at the time the 
license is applied for. All persons selling, handling or dealing in oleomar- 
garine, imitation or filled cheese, or any substitute for any dairy product, 
shall make a quarterly report to the department showing the number of 
pounds of such product sold or disposed of by such person during the pre- 
ceding three months. The license required by this section shall not be re- 
newed until said statement has been filed by the applicant for such license. 
Said license shall be posted in a conspicuous place in each store or place 
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of business of the leensee for the inspection of the public and may be re- 
voked by the commissioner of agriculture for failure of the holder thereof 
to comply with the laws of the state of Montana. Whenever any person, 
firm or corporation, by himself, his or its servant or agent, or as the agent 
or servant of another, conducts such sale or exchange in more than one 
place of business, a separate license shall be obtained for each place of busi- 
ness and a separate fee shall be paid for each such license. 


History: En. Sec. 40, Ch. 93, L. 1929; Reference 
amd. Sec. 1, Ch. 87, L. 1931. State ex rel. Westlake v. District Court, 
L SiMe rin fal 7 Serr 2dys9GR. 905. 


3-2446. (2620.46) Penalty. Any person, firm or corporation violating 
any of the provisions of the preceding section shall be deemed guilty of a 
misdemeanor and shall be punished by a fine of not less than one hundred 
dollars ($100.00) and not more than five hundred dollars ($500.00) or by 
imprisonment in the county jail for not less than thirty days (30) nor 
more than six months (6), or by both such fine and imprisonment. 


History: En. Sec. 41, Ch. 93, L. 1929. Food¢}16. : 


Reference 36 C.J.S. Food §§ 13, 29-38. 


State ex rel. Westlake v. District Court, 
afb? il 73h Py 2dq 896, 8005. 


3-2447. (2620.47) Skimmed milk—regulation of sale. Milk from which 
cream has been removed, if such is otherwise wholesome and unadulterated, 
may be sold as such to makers of skim milk cheese or other manufacturers 
or to a consumer as hereinafter defined; but im the latter case only from 
vessels legibly marked with the words “skimmed milk” in plain black 
letters upon a light colored background and each letter being at least 
one inch (1) high and one-half (44) inch wide, and said words being placed 
on the top or side of each vessel. These requirements, however, shall not 
apply to skimmed or separated milk delivered to any patron of the cream- 
ery who regularly sells whole milk to the proprietor thereof, but all 
skimmed milk so delivered shall first be pasteurized at a temperature of 
at least one hundred and forty-five degrees (145°) Fahrenheit and held 
for thirty minutes (80) before it is returned to the patrons. 


History: En. Sec. 42, Ch. 93, L. 1929. Constitutionality of requirement of dis- 
“ closure by label of material or ingredients 

Construction and application of regu- of articles sold or offered for -sale. 57 
lations as to milk. 122 ALR 1062. ALR 686. 


3-2448. (2620.48) Adulterated milk—regulations—labeling of cans. No 
person shall sell or exchange, or offer or expose for sale or exchange, as 
milk or cream, any unclean, impure, adulterated, or unwholesome milk or 
cream, or unclean, impure, adulterated, colored, or unwholesome milk or 
cream, or sell or exchange or offer or expose for sale or exchange, any such 
substance in imitation or semblance of milk or cream, which is not milk or 
cream, nor shall he sell or exchange or offer or expose for sale or exchange, 
any such substance as and for milk or cream or sell or exchange, or offer 
or expose for sale or exchange, any article of food, made from such milk 
or cream, or any article of human food manufactured from any such milk 
or cream. ? 

Any person delivering milk or cream to any butter or cheese factory, 
eondensed milk gathering station, or railway station, to be shipped to any 
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city, town or village, shall be deemed to expose or offer the same for sale 
whether the said milk or cream is consigned to himself or another. Hach 
and every can thus delivered, shipped or consigned, if it be not pure milk 
or cream, must bear a label or card upon which shall be plainly and legibly 
stated the constituents or ingredients of the contents of the can. There 
shall be no limit to the percentage of fat contained in unadulterated milk 
or cream sold to creameries for the sole purpose of manufacture into butter. 


History: En. Sec. 43, Ch. 93, L. 1929. 2 C.J.S. Adulteration §§ 5-10; 36 CJ.S. 
’ Food §§ 3, 10, 11, 18. 
Adulteration€—4; Food¢=2, 8. 22 Am. Jur. 856, Food, § 65. 


3-2449. (2620.49) Pasteurization defined. The process of pasteuriza- 
tion, as applied to milk, skim milk, cream and other milk products is here- 
by defined to be a process for the elimination therefrom of organisms harm- 
ful to human beings, which process shall consist of ; 


(a) Uniformly heating every particle of such milk, skim milk or cream, 
as the case may be, to the temperature of not less than 142 degrees Fahren- 
heit and of holding same at a temperature of 142 degrees Fahrenheit for a 
period of not less than thirty minutes or more than one hour, and immedi- 
ately thereafter cooling same to a temperature of not above 50 degrees 
Fahrenheit providing that the cream is pasteurized to be used in the manu- 
facture of cheese or culture milk, in such case the cooling temperature may 
be above that herein specified ; 

(b) Milk or the derivatives that are to be used in the manufacture of 
milk products and cream may be pasteurized by heating above 142 degrees 
Fahrenheit when every particle of which is uniformly heated and held at 
a temperature above 145 degrees Fahrenheit, the time for holding may be 
decreased from thirty minutes by one minute for each degree of temperature 
above 145 degrees Fahrenheit. If milk is repasteurized it must not be sold 
for market milk. 

History: En. Sec. 44, Ch. 93, L. 1929; Food¢=5. 


amd. Sec. 4, Ch. 68, L. 1937. 36 C.J.8. Food § 15. 
22 Am. Jur. 858, Food, § 68. 


3-2450. (2620.50) Creameries to pasteurize milk. All milk or cream 
used in any creamery within the state of Montana for the purpose of being 
made into butter for sale or other commercial purposes, shall be pasteur- 
ized by one of the two methods required in this act. A creamery is defined 
as a place where the milk or cream from three or more herd of cows, owned 
and kept independently of one another, is used for making butter for sale 
or other commercial purposes. 


History: En. Sec. 45, Ch. 93, L. 1929. Validity of statute or ordinance requir- 
ing pasteurization of milk. 10 ALR 132. 


3-2451. (2620.51) Ice cream factories to pasteurize milk and cream, All 
milk or cream used in the manufacture of ice cream made for sale within the 
the state of Montana shall be pasteurized before being made into such ice 
cream and all butter used in the manufacture of ice cream made for 
sale, shall be made from pasteurized materials. The methods of pasteur- 
ization employed shall be one of the two methods required in this act. 

It is provided, however, that ice cream may be made without pasteur- 
ization and sold, when all milk or cream used in its manufacture is from 
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cows that have been tuberculin tested within one year preceding the date 
of such manufacture and found to be non-reacting, and when all other 
requirements of the laws of the state of Montana have been complied with. 
That in each and all places within the state of Montana where ice cream 
is sold, and the provisions of this act have been complied with, a notice 
issued under the authority of the division of farming and dairying of 
the state department of agriculture, labor and industry and counter-signed 
by the chief of said division of farming and dairying, shall be posted in a 
conspicuous place, informing the public that the ice cream sold or offered 
for sale there is made from pasteurized materials, or from milk or cream 
from tuberculin tested and non-reacting cows as the case may be. 


History: En. Sec. 46, Ch. 93, L. 1929. cally to ice cream or other frozen milk 
products. 111 ALR 112. 


Validity, construction, and application 
of statutes or ordinances relating specifi- 


3-2452. (2620.52) Pasteurization apparatus and records. All apparatus 
used for the pasteurization of milk, skim milk or cream shall be kept in strict- 
ly clean and sanitary condition and every pasteurizing plant shall be equipped 
with sufficient recording thermometer devices to accurately record the 
temperature to which, and the length of time for which the pasteurized 
product has been heated. All recording thermometer devices used in 
the pasteurization of any milk, skim milk or cream must be approved by 
the department. Any person using pasteurizing apparatus within the 
state of Montana, shall date, preserve, and keep on file for a period of 
not less than two months after the same are made, all records made by 
such thermometer, or in lieu of such preservation may deliver such records 
to. any public officer authorized by law or ordinance to receive the 
same, and said records shall, at all times be open to the inspec- 
tion of said department, the state board of health, the livestock sanitary 
board, and all other state, county and municipal officers charged with the 
enforcement of laws and ordinances respecting dairy products or the 
public health. 

History: En. Sec. 47, Ch. 93, L. 1929. 


-3-2453. (2620.53) Pasteurization advertising on containers. It shall be 
unlawful for any person, firm or corporation by himself, or itself, or by his 
or its servant, agent or employee, to sell, offer for sale, or exchange, or have 
in his or its possession for sale or exchange, any milk, skim milk, cream, 
butter, or ice cream in any container or package, marked, labelled, or in 
any other way designating the contents thereof as “pasteurized,” unless 
the same has been treated by such a process of pasteurization as is required 
by the laws of the state of Montana, or has been made from pasteurized 
materials. 

History: En. Sec. 48, Ch. 93, L. 1929. 


3-2454. (2620.54) Penalty. Any person, firm or corporation who either 
directly or indirectly, or by his or its servant, agent or employee, shall 
violate any of the provisions of the preceding five sections of this act, shall be 
deemed guilty of a misdemeanor, and shall be punished by a fine of not 
less than twenty-five dollars ($25.00) nor more than two hundred dollars 
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($200.00) or by imprisonment in the county jail for not less than ten days 
nor more than sixty days, or by both fine and imprisonment. 


History: En. Sec. 49, Ch. 93, L. 1929. Food 16. 
36 C.J.S. Food §§ 13, 29-38. 


3-2455. (2620.55) Regulation and labeling of imported dairy products. 
Every person, company, or corporation selling or offering for sale in the state 
_ of Montana such food products as eggs, butter, or any dairy products, im- 
ported from foreign countries, shall affix by pasting upon such food 
products sold or offered for sale, or upon the case or package in which such 
food products may be contained, a label upon which shall be printed the 
name of the country or countries from which such product has been 
imported, the date when shipped, and the date when received by the per- 
son, company, or corporation selling or offering same for sale. 

History: En. Sec. 50, Ch. 93, L. 1929. 


3-2456. (2620.56) Registry of names and trade marks. When any deal- 
er in dairy products wishes to retain for himself a name, brand or trade 
mark, the same may be registered with the state department of agriculture, 
labor and industry, and on no account shall that name, brand or trade mark 
be used by another, unless duly consigned, given or sold to him by the orig- 
inator or by the one to whom it belongs. 


History: En. Sec. 51, Ch. 93, L. 1929. 63 C.J. Trade-Marks, Trade-Names, and 
Unfair Competition § 140 et seq. 


Trade-Marks and Trade-Names and Un- 
fair CompetitionG—43 et seq. 

3-2457. (2620.57) Other licenses for producers of dairy products. The 
provisions of this act relative to the issuance of licenses have reference only 
to such licenses as are required to be procured from the department of agri- 
culture, labor and industry of the state of Montana. Nothing herein con- 
tained shall be deemed to repeal section 46-232 of the revised codes of Mon- 
tana, pertaining to the issuance of licenses by the livestock sanitary board 
of Montana to the several producers of dairy products enumerated in said 
act. 

History: En. Sec. 52, Ch. 93, L. 1929. 


383-2458. (2620.58) Anti-monopoly statutes made applicable to producers 
of dairy products. The provisions of sections 94-1107 to 94-1114 inclusive, 
relating to monopoly in the purchase or sale of commodities and products in 
general use, are hereby expressly made applicable to all persons, firms, co- 
partnerships and corporations engaged in the business of buying milk, cream 
or butter fat for the purpose of manufacture, who shall violate any of 
the provisions of said sections or any of them. All milk, cream, butter fat, 
butter, cheese, ice cream and other dairy products are hereby declared to 
be commodities and products in general use within the meaning of the 
sections aforesaid. 

History: En. Sec. 53, Ch. 93, L. 1929. MonopoliesG-12. 
41 C.J. Monopolies § 80 et seq. 

3-2459. (2620.59) Penalty for interference with officers of department. 
It shall be unlawful for any person or persons to in any manner interfere 
with any duly authorized officer, agent or inspector of the department of 
agriculture, labor and industry of the state of Montana in the making of 
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any of the inspections or in the taking of any of the samples required to be 
made or taken by such officer, agent or inspector under the terms of this 
act, providing such inspection is made by the officer during normal busi- 
ness hours, Sundays and holidays ineluded. 


No person owning, operating, or in charge of any creamery, factory, 
store, or other place of business which is subject to inspection or entry 
by an officer, agent or inspector of said department for the performance 
of any of the duties enjoined on such officer, agent or inspector by this 
act, shall refuse to allow said entry or inspection by said officer, agent 
or inspector, nor in any manner obstruct the same. A violation of the 
provisions of this section shall constitute a misdemeanor and shall subject 
the offender to a fine of not less than fifty dollars ($50.00) and not more 
than five hundred dollars ($500.00) or to imprisonment in the county jail 
for not less than one nor more than thirty days or to both such fine and 
imprisonment. 


History: En. Sec. 54, Ch. 93, L. 1929. Food€12. 
36 C.J.S. Food §§ 21, 22, 26-28. 


3-2460. (2620.60) General penalties for violation of act. Any person 
who shall violate any of the provisions of this act, or who shall fail to comply 
with the regulations prescribed in this act, or who shall fail or neglect to 
obey any lawful order of the department of agriculture, labor and industry 
of the state of Montana or the commissioner or any other officer thereof, 
made pursuant to the authority of this act, shall be deemed guilty of a mis- 
demeanor and shall, unless a specific penalty is otherwise provided in this 
act for such offense, be punished by a fine of not less than twenty-five 
dollars ($25.00) and not more than five hundred dollars ($500.00) or by 
imprisonment in the county jail for not to exceed six months, or by both 
such fine and imprisonment. 

History: En. Sec. 55, Ch. 93, L. 1929. Cross-Reference 


Carrying on business without license, 
penalty, sec. 94-1511. 


3-2461. (2620.61) Grading of milk and cream. NHereinafter all milk or 
cream purchased by any person for use in the manufacture of butter, cheese 
or other dairy products within the state of Montana, shall be graded as fol- 
lows, and shall conform to the following grade requirements: 

1. Unlawful milk or cream: All milk and cream shall be considered 
unlawful that is musty, rancid, dirty or with marked undesirable odors, 
and shall not be sold, purchased, or used for any food purposes whatso- 
ever. (Cream and milk of this character shall be condemned.) 


2. Penalty: Failure to comply with the requirements of this section 
shall constitute a misdemeanor, punishable as provided in section 3-2454, 
to which this section is added. In addition, if the purchaser is a licensed 
creamery, cheese factory, ice cream factory, or milk or cream buying or 
collecting station, or a licensed cream grader, weigher or sampler, such 
purchaser shall be subject to a revocation of his or its license. 


History: En. Sec. 59 by Sec. 10, Ch. 39, 
L. 1931; amd. Sec. 1, Ch. 39, L. 1933. 


3-2462. (2620.62) Alkaline rapid test. The alkaline rapid test with 
phenolphthalein indicator, shall be used in determining the acidity of all 
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cream purchased by cream stations, creameries or plants where cream is pur- 
chased for commercial sweet cream or to be manufactured into butter, cheese, 
ice cream, or other dairy products, or on all cream routes. The testing 
solution used to be standardized by the state dairy department. 


History: En. Sec. 60 by Sec. 10, Ch. 
39, L. 1931. 


3-2463. (2620.63) Milk and cream used in manufacture. All milk used 
in the manufacture of butter, ice cream, or cheese must conform to the stand- 
ard grading for cream. 


History: En. Sec. 61 by Sec. 10, Ch. 
39. Te, 1981, 


3-2464. (2620.64) Use of tobacco in plants prohibited. The use of to- 
bacco in any form, in that part of a creamery, receiving station or manu- 
facturing plant, where cream or milk is sampled, weighed, graded, churned 
or pasteurized, is hereby prohibited. 


History: En. Sec. 62 by Sec. 10, Ch. 
39, L. 1931. 


3-2465. (2620.65) Cream graders, weighers and samplers. All persons, 
firms, co-partnerships, corporations or marketing associations of every de- 
scription, receiving or purchasing milk or cream, and all persons collecting 
on milk or cream routes, milk or cream for the manufacture of cheese, ice 
eream or butter or for distribution as commercial sweet cream, shall pro- 
vide a licensed cream grader, weigher and sampler at each point where 
milk or cream is purchased. 


History: En. Sec. 63 by Sec. 10, Ch. 
39, L. 1931. 


3-2466. (2620.66) Cream grader, weigher and sampler license and ex- 
amination. No person shall grade, weigh or sample any milk or cream used 
or to be used in the manufacture of butter, cheese or other dairy products 
in the state of Montana, without first procuring a license as a cream grader, 
weigher and sampler from the department of agriculture, and passing such 
examination therefor as may be provided by said department; provided, 
however, that temporary permits pending the taking of such examination 
may be issued by the department for a period of not to exceed thirty (30) 
days. A fee of two dollars ($2.00) shall be paid by the applicant for such 
license or permit and said license shall expire and be renewable on De- 
cember 31st of each year. ; 


History: En. Sec. 64 by Sec. 10, Ch. 
39, L. 1931. 


3-2467. (2620.67) Employment of unlicensed persons prohibited. Any 
creamery, cheese factory or other buyer of milk products for manufacturing 
purposes, who shall knowingly employ as a Babcock test operator or as a 
milk and cream grader, weigher and sampler, any person whose license as 
such, has been revoked, shall be subject to a revocation of its own license. 


History: En. Sec. 65 by Sec. 10, Ch. 
39,1), 1931; 


3-2468. (2620.68) Posting price of butter fat required. All creameries, 
cheese factories or other buyers of milk products for direct sale or for man- 
ufacturing purposes, shall post each day in some conspicuous place in their 
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factory or place of business, a schedule of the prices, which they pay for 
butter fat. 


History: En. Sec. 66 by Sec. 10, Ch. Food¢4. 
39, L. 1931. 386 C.J.S. Food § 14. 


3-2469. (2620.69) Penalties. The violating of any of the provisions of 
this act for which no other penalty is provided, shall constitute a mis- 
demeanor and be punishable as provided in section 3-2454. 

History: En. Sec. 11, Ch. 39, L. 1931. Food@-12. 
36 CJS. Food §§ 21, 22, 26-28. 

3-2470. (2620.70) Regulations for sale of butter. Any product manu- 
factured, sold, offered or exposed for sale as butter shall contain not less 
than 80% milk fat, no tolerance for deficiency being allowed. 

History: En. Sec. 5, Ch. 68, L. 1937. 


3-2471. (2620.71) Wholesale butter and cheese dealers’ license. It shall 
hereafter be unlawful for any person, firm or corporation, by himself, his 
or its servant or agent, to sell, exchange or offer for sale at wholesale or have 
in his or its possession with intent to sell or offer for sale or exchange at 
wholesale any butter or cheese without first securing a license from the de- 
partment of agriculture, labor and industry of the state of Montana to con- 
duct such sale or exchange. The fee for such license shall be $20.00. Those 
creameries already having a license from said department permitting them 
to manufacture butter or cheese shall be exempted from this hcense. When- 
ever any person, firm or corporation by himself, his or its servant or agent, 
or as the agent or servant of another, conduct such sale or exchange in 
more than one place of business, a separate license shall be obtained for each 
place of business and a separate fee shall be charged for such license. All 
wholesalers or jobbers handling butter or cheese shall conduct their busi- 
ness under the same regulations of cleanliness, sanitation and refriger- 
ation as prescribed for dairy manufacturing plants. 

History: En. Sec. 6, Ch. 68, L. 1937. 


3-2472. (2620.72) Condemnation of unfit containers of milk and cream. 
The commissioner of agriculture or his agents are authorized to condemn any 
container of milk or cream that is rusty or unfit for use for such purpose. 
Any container found unfit for use as a container for milk or cream shall 
be condemned and marked for identification by the commissioner of agri- 
culture or his agents. Should the container be used for milk and cream after 
being so condemned, it shall be destroyed. 


History: En. Sec, 7, Ch. 68, L. 1937. 36 C.J.S. Food §§ 50-56. 
22 Am. Jur. 863, Food, § 75. 


Food@ 24. 


3-2473. (2625.1) Sale of colored oleomargarine or imitation butter un- 
lawful. Wereafter no person, firm or corporation shall, within the state of 
Montana, manufacture, sell, offer for sale or possess with the intent to sell 
any oleomargarine or any substauce made either wholly or in part from vege- 
table or animal fats or oils (not from milk or cream), which said oleo- 
margarine or other substance is either colored like or in imitation of butter 
or in any shade of yellow, or is made, composed or compounded in whole 
or in part of any material or ingredient causing the same to resemble the 
eolor of butter or any shade of yellow. 
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History: En. Sec. 1, Ch. 120, L. 1931. Constitutionality of statute in relation 
to oleomargarine or other substitute for 
Cross-Reference butter. 53 ALR 474. 
Labeling requirements, secs. 94-35-145 to Constitutionality of requirement of dis- 
94-35-147. closure by label or materials or ingredients 
of articles sold or offered for sale. 57 
22 Am. Jur. 842, Food, §§ 51-53. ALR. 686. 


3-2474. (2625.2) Unlicensed person not to participate in sale of oleo- 
margarine. Hereafter no person, firm or corporation, not licensed as an 
oleomargarine dealer as required by law, shall, in the course of business, 
either personally, or through any clerk, agent, servant or employee order 
or procure for or at the request of any person, any oleomargarine or any 
other substance named in section 38-2473, or participate or aid in the pro- 
curing or delivery of the same to any person or on any account whatsoever. 

History: En. Sec. 2, Ch. 120, L. 1931. 


3-2475. (2625.3) Penalty. Any person, firm or corporation, and any 
clerk, agent, servant or employee of any person, firm or corporation who 
shall violate any of the provisions of this act shall be guilty of a misde- 
meanor and shall be punished by a fine of not less than ten dollars and not 
more than $500.00 or by imprisonment in the county jail not less than one 
and not more than thirty days or by both such fine and imprisonment. Hach 
day that any violation of this act shall exist or occur, shall constitute a 
separate offense, punishable by like fine or imprisonment. 


History: En. Sec. 3, Ch. 120, L. 1931. Food@>14. 
36 C.J.S. Food §§ 22, 265. 


CHAPTER 25 


MONTANA QUALITY LABEL—USE ON INSPECTED AGRICULTURAL AND 
FOOD PRODUCTS 


Section 3-2501. Montana quality label. 
3-2502. Limitation on use of label. 
3-2503. Procurement and use of labels—information concerning—disposal of 
moneys. 
3-2504. Wrongful use of label—penalty—injunction—prosecutions. 
83-2505. Definitions. 


3-2501. Montana quality label. (a) The commissioner of agriculture 
is hereby authorized to make use of an outline map of the state of Montana 
and the word “Montana”, printed, lithographed, inscribed, engraved or 
otherwise impressed upon the labels, tags, seals or containers of any agri- 
cultural or food product, by any person who has availed himself of the con- 
tinuous official inspection service offered by the department of agriculture, 
as an indication that such product has been inspected by the officers, agents 
or licensed inspectors of the said department and that the said products are 
of such quality and description as are indicated on such label, tag, seal or 
container, in the manner hereinafter prescribed. The said outline map with 
the word Montana when made use of pursuant to the provisions of this act 
shall be known as the “Montana quality label”. (b) In any instance when 
an authorized department, agent or officer of the United States collaborates 
with the department of agriculture of this state in the inspection of any 
such product, the Montana quality label may, with the consent of the ap- 
propriate department, agency or officer of the United States be superimposed 
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upon an outline map of the United States on any such label, tag, seal or 
container, this indicating inspectional collaboration between the said di- 
vision and such department, agency or officer of the United States. 

History: En. Sec. 1, Ch. 290, L. 1947. 


3-2502. Limitation on use of label. The Montana quality label shall not 
be used except in accordance with the rules and regulations prescribed 
therefore by the commissioner, and in no case shall it be used upon the label, 
tag, seal or container, or the preduct of any farm, factory, mill or any 
other producing, processing, packing, preparing or dressing establishment 
unless such product is produced, processed, packed, prepared or dressed 
under continuous official inspection. 

History: En. Sec. 2, Ch. 290, L. 1947. f 


3-2503. Procurement and use of labels—information concerning—dis- 
posal of moneys. (a) The commissioner may cause to be made, printed, 
or otherwise prepared, from time to time, such quantity of labels, tags, and 
seals with the Montana quality label printed, lithographed, inscribed, en- 
gsraved or impressed thereon as will be sufficient to supply the demand there- 
for; and he may furnish such labels, tags, and seals at reasonable prices to 
any producer, processor, packer or dresser who has availed himself of the 
said continuous official inspection service. Nothing in this act, however, 
shall be construed to preclude the commissioner from permitting, under the 
rules and regulations by him prescribed, any such producer, processor, pack- 
er or dresser to make or prepare, or to cause to be made or prepared, the 
labels, tags, or seals to be used upon his own product, or to print, stamp or 
otherwise place or cause to be placed the Montana quality label, upon such 
products or containers thereof which have been subject to continuous in- 
spection; provided that in any case such labels, tags, seals, stamps or other 
devices shall be of such design as the commissioner, may from time to time 
determine. (b) The commissioner is further authorized, in co-operation 
with the United States Department of Agriculture and/or otherwise, to make 
use of any available and appropriate means to disseminate information con- 
cerning the Montana quality label and the products which may lawfully 
bear it, and to popularize the use thereof. (c) All moneys derived from the 
furnishing of said labels, tags, and seals, or from permitting the use in any 
other manner of the Montana quality label shall constitute a fund to defray 
the cost of preparing and furnishing such labels, tags, and seals and the 
cost of such dissemination and popularization. 

History: Hn. Sec. 3, Ch. 290, L. 1947. 


3-2504. Wrongful use of label—penalty — injunction — prosecutions. 
(a) Any person who shall use the Montana quality label in violation of 
any provision of this act, or who shall, with the intent to mislead or deceive, 
use any imitation, counterfeit or likeness thereof on the label, tag, seal, con- 
tainer, sign or otherwise of any product of any kind or description, which 
is sold or offered for sale, or who shall use the Montana quality label or, with 
like intent to mislead or deceive, use any imitation, counterfeit likeness 
thereof upon or in connection with any offer to sell or advertisement for the 
sale, or use of any product of any kind or description which does not in fact 
lawfully bear the Montana quality label, shall be guilty of a misdemeanor 
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and upon conviction thereof shall be fined not less than ten ($10.00) dollars 
nor more than five hundred ($500.00) dollars. (b) Provided further that 
the word Montana shall not be used on any brand or label not of No. 1 
quality or its equivalent or better. (c) Any court of record having general 
chancery jurisdiction in this state shall have jurisdiction to enjoin the use of 
the Montana quality label or any imitation, counterfeit or likeness thereof 
-used in violation of this act. (d) The commissioner of agriculture may cause 
prosecutions for violations of this act, as well as the injunction proceedings 
provided for in this section, to be instituted through the respective attorneys 
for the state of the several counties and cities, or otherwise in his discretion. 


History: En. Sec. 4, Ch. 290, L. 1947. 


3-2505. Definitions. For the purpose of this act the word “person” shall 
include any individual, partnership, association, union or corporation. “Agri- 
cultural and food product” shall include any horticultural, viticultural, 
diary, livestock, poultry, bee, other farm or garden product, fish or fishery 
product, and other foods. “Continuous official inspection” shall mean that 
an employee or a licensed representative of the department of agriculture, 
or United States department of agriculture shall regularly and continuously 
examine the commodity as it is being packed so as to have knowledge of the 
quality that goes into each package. 


History: En. Sec. 5, Ch. 290, L. 1947. 
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TITLE 4 
ALCOHOLIC BEVERAGES 


Chapter 1. State liquor control act of Montana—licensing—sale of alcoholic beverages by 


state liquor stores, 4-101 to 4-171. 


2. State liquor control act of Montana (continued)—interdiction and other 


enforcement provisions—finance—miscellaneous, 4-201 to 4-239. 


3. Montana beer act—licensing sale of beer under supervision of state liquor 


control board, 4-301 to 4-356. 


4. Montana retail liquor license act—sales by licensees of board, 4-401 to 4-441. 


CHAPTER 1 


STATE LIQUOR CONTROL ACT OF MONTANA—LICENSING—SALE 
OF ALCOHOLIC BEVERAGES BY STATE LIQUOR STORES 


Section 4-101. 
4-102. 
4-103. 
4-104, 
4-105. 
4-106. 


4-107. 
4-108. 


4-109. 
4-110. 
4-l11. 
4-112. 
4-113. 
4-114. 
4-115. 
4-116. 
4-117. 
4-118. 
4-119. 


4-120. 
4-121. 
4-122. 
4-123. 
4-124. 
4-125. 
4-126. 
4-127. 
4-128. 


4-129. 
4-130. 


4-131. 


4-132. 
4-133. 


4-134. 
4-135. 


4-136. 
4-137. 


Citation of state liquor control act. 

Definitions. 

Divisions of act. 

Montana liquor control board—creation—qualifications—term. 

Liquor control board—compensation—meetings. 

Appointment of state liquor administrator and assistant—oath of office and 
bonds of board members—quorum. 

General powers and duties of the board. 

Salaries of state liquor administrator and other employees—duties of 
assistant administrator. 

Principal office of board. 

State liquor administrator—oath—bond. 

Term of office of state liquor administrator and assistant. 

Functions, powers and duties of board. 

Regulations may be made by board—scope of regulations. 

Establishment of state liquor stores—hours—kinds and prices of liquor. 

Vendor—appointment—duties. 

Provisions concerning sale of liquor and beer by vendors. 

No reduction for quantity sales of liquor. 

Sale by vendor on physician’s prescription. 

Containers to be sealed with official seal—opening package on liquor store 
premises forbidden. 

Liquor not to be consumed on premises of state store. 

When sales of liquor forbidden. 

Conveyance of liquors—opening liquor during transit forbidden. 

Permits for residents and temporary residents—special permits—fees. 

Expiration of permits. 

Permits not transferable. 

Signature of applicant for permits required. 

Persons limited to one permit—replacing lost permits. 

Consumption of liquor—residence becomes public place, when—effect of 
change of ownership of residence declared public place. 

Suspension or cancellation of permit, grounds for—justice may suspend. 

Permit holder to deliver permit on notice of suspension—power and duty 
of board. 

Vendor to retain permits presented by unauthorized person—exception in 
case of lost permit. 

Issuance of permits to certain persons forbidden. 

Club licenses — regulations — qualifications of applicant—cancellation— 
expiration—posting required. 

Druggist allowed liquor under permit—sale of liquor by druggist, when 
authorized. 

Restrictions concerning druggists. 

Physician allowed liquor—restrictions—violations. 

Dentist allowed liquor—restrictions—violations. 
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4-138. Liquor allowed veterinary—restrictions—violations. 
4-139. Hospitals and sanitariums—restrictions—violations. 
4-140. Application of act. 
4-141. Preparations not subject to act. 
4-142. Local option law—petition—time for election. 
4-143. Notice of election. 
4-144. Ballots, what to contain. 
4-145. Election, how held. 
4-146. Dealing in intoxicating liquors prohibited if majority of vote against sale. 
4-147. No election more than once in two years. 
4-148. Sale of liquors prohibited. 
4-149. Election, how contested. 
4-150. Sale of liquor unlawful, when—foreign substance in liquor forbidden— 
possession of liquor, when unlawful. 
4-151. Liquor dispensed only in accordance with act. 
4-152. Place and time of selling liquor. 
4-153. Board members not to be interested in liquor sales—unlawful to give or 
receive gift, commission or remuneration. 
4-154. Transfer of liquor except as provided by act unlawful. 
4-155. Cashing of pay checks at liquor dispensaries unlawful. 
4-156. Consumption of liquor on druggists’ premises prohibited. 
4-157. Liquor to be acquired under state permit and seal only—exceptions. 
4-158. Liquor container must have been sealed with official seal—powers and 
duties of peace officers. 
4-159. Persons not to consume liquor or be intoxicated in public places. 
4-160. Sales to intoxicated persons prohibited. 
4-161. Age limit for sale of liquor. 
4-162. Securing liquor for person whose permit suspended or cancelled forbidden. 
4-163. Procuring liquor for interdicted person forbidden. 
4-164. Interdicted persons—permits not to be issued to—presence on liquor store 
or beer licensee’s premises forbidden. 
4-165. When application for permit may be made after cancellation. 
4-166. Purchase of liquor under unauthorized permit unlawful—application for 
permit under assumed name unlawful. 
4-167. Drunkenness—when and where not to be permitted. 
4-168. Person not holding permit not to possess liquor—liquor allowed permit 
holder. 
4-169. Liquor in hotels—restrictions on. 
4-170. Unlawful to canvass for orders for sale or purchase of liquor—advertis- 
ing liquor or beer, when prohibited—exceptions. 
4-171. Sale of material branded as liquor forbidden, when. 
4-101. (2815.60) Citation of state liquor control act. 


This act may be 


cited as the “state liquor control act of Montana.” 


History: En. Sec. 1, Ch. 105, L. 1933. 


Constitutionality Upheld 


The constitutionality of the state liquor 
control act of Montana, as against the 
objection that the act violated the pro- 
visions of sec. 23 art. V, and see. 1 of 
art. XII was upheld in State v. Driscoll, 
101 M 348, 54 P 2d 571. 


Act is Exercise of Police Power 


The state liquor control act of Montana, 
regulating the sale of intoxicating liquors 
and providing for a system of state stores 
for their sale and distribution, is an exer- 
cise of a governmental function within 
the police power of the state. State v. 
Andre, 101 M 366, 371, 54 P 2d 566. 


Act is Not for Raising Revenue 

That state liquor control act of Mon- 
tana, whose main purpose is to regulate 
the manufacture and sale of intoxicating 


liquor but which incidentally results in 
profits to the state from the operation of 
state liquor stores, does not violate sec. 
32 of art. V of the constitution, which 
provides that bills for raising revenue 
must originate in the house of representa- 
tives. State v. Driscoll, 101 M 348, 365, 
54 P 2d 571. 


Act Not Violative of Commerce Clause 
of Federal Constitution 


The state liquor control act of Montana, 
in effect prohibiting: the importation of 
intoxicating liquors from other states, 
does not violate the commerce clause of 
the federal constitution, in view of sec. 
2 of the twenty-first amendment to that 
constitution prohibiting the transportation 
or importation into any state of intoxicat- 
ing liquor in violation of the laws thereof. 
State v. Andre, 101 M 366, 375, 54 P 2d 
566. 
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Validity of Act Upheld References 


The state liquor control act of Montana State v. Wiles, 98 M 577, 41 P 2d 8; 
is not invalid as providing revenue for State ex rel. Nagle v. Naughton et al., 
the support and maintenance of the state 103 M 306, 319, 63 P 2d 123; Carey v. 
by means other than the taxation of pro- MeFatridge et al., 115 M 278, 292, 142 P 
perty or a license tax. State v. Driscoll, 2d 329; Stephens v. City of ‘Great Falls, 
101 M 348, 361, 54 P 2d 571. Eger. MY Seer I De = cee os 


4-102. (2815.61) Definitions. The following words and phrases used in 
this act shall take the following interpretations: 


(a) “Board” means the board created by this act under Be name of 
“Montana Liquor Control Board” ; 

(b) “Club” shall mean any association of individuals for purposes of 
mutual entertainment and convenience and shall include the premises occu- 
pied or used for any such purpose ; 

(ec) “Club license” means a club license granted to a club to sell beer 
under section 4-133, and ‘club licensee” means a club which has been 
granted a license under said section ; 


(d) “Dentist” means a person duly licensed to practice dentistry under 
the laws of the state of Montana; 


(e) “Druggist” means a duly licensed pharmacist under the laws of 
the state of Montana; 

(f) “State liquor store” means a state liquor store established under 
this act ; 

(g) ‘Hotel’ shall mean any place where the public may for a consider- 
ation, obtain sleeping accommodation, with or without meals; 

(h) “Interdicted person” means a person to whom the sale of liquor 
is prohibited by an order under this act ; 

(i) “Liquor” or “liquors” means and ineludes any alcoholic, spiritu- 
ous, vinous, fermented, malt or other liquor, which contains more than one 
per centum (1%) of alcohol by weight ; 

(j) “Municipality” means any city, town, village, hamlet, municipal 
district (exclusive of any hamlet situate therein), and includes the council 
of the municipality; and “municipal” shall have a like meaning; 

_(k) “Member of a club” means a person who, whether as a charter 
member or admitted in accordance with the by-laws or rules of a club, has 
become a member thereof, who maintains his membership by the payment 
of his regular periodic dues in the manner provided by such rules or by- 
laws and whose name and address are entered on the list of members sup- 
plied to the board at the time of the application for a club license under 
this act, or if admitted thereafter, within ten days after his admission ; 

(1) “Package” means any container or containers, or receptacle or 
receptacles used for holding liquor ; 

(m) “Permit” means a permit for the purchase of liquor issued under 
this act; 

(n) “Physician” means a person duly licensed to practice medicine in 
the state of Montana ; 

(0) Rpeccoutp on? means a memorandum in the form prescribed by 
the regulations made under the authority of this act, signed by a physician, 
and given by him to a patient for the obtaining of liquor pursuant to this 
act for use for medicinal purposes ; 
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(p) “Public place” includes any place, building, or conveyance to 
which the public has or is permitted to have access and any place of public 
resort; 

(q) “Residence” means a building, or part of building, or tent, where 
a person resides but shall not include any part of a building which part is 
not actually and exclusively used as a private residence, nor any part of 
a hotel other than a private guest room, nor a club or any part thereof, 
nor any place from which there is access to a club or hotel except through 
a street or lane or other open and unobstructed means of access, nor any 
portion of a building used in part for business purposes unless such portion 
is separated from the part used for business purposes by a wall or walls 
having no doors or other means of access opening into such part used for 
business purposes; | 

(r) “Regulations” means regulations made by the Montana liquor con- 
trol board; 

(s) “Sale” and “sell” include exchange, barter, and traffic; also in- 
elude the selling or supplying or distributing, by any means whatsoever, of 
liquor or of any liquid known or described as beer or near-beer, or by any 
name whatever commonly used to describe malt or brewed liquor, by any 
partnership or by any society, association, or club, whether incorporated or 
unincorporated, and whether heretofore or hereafter formed or incorpo- 
rated, to any partnership, society, association or club or to any member 
thereof ; | 

(t) “Spirits” means any beverage which contains alcohol obtained by 
distillation mixed with drinkable water and other substances in solution and 
includes, among other things, brandy, rum, whisky and gin; 

(u) “Vendor” means a person appointed as a vendor under this act; 


(v) “Wine” means any alcoholic beverage obtained by the fermenta- 
tion of the natural sugar contents of fruits (grapes, apples, ete.) ; or other 
agricultural products containing sugar (honey, milk, etc.) ; 

(w) “Malt liquor” means any beverage, other than beer, obtained 
by the alcoholic fermentation of an infusion or decoction of barley, malt 
and hops in drinkable water. 


History: En. Sec. 2, Ch. 105, L. 1933. Intoxicating Liquors€-110 et seq. 
. 48 C.J.S. Intoxicating Liquors § 191 et 
seq. 


4-103. (2815.62) Divisions of act. This act is divided into six parts. 
Part I relates to the creation of a board to administer this act and the 
powers and functions of the board. Part IT relates to the establishment of 
state stores and the keeping and selling of liquors. Part III relates to the 
formation of “local option areas” and the holding of election therein. Part 
IV relates to prohibitions, interdiction, penalties and procedure on prosecu- 
tion and on appeal. Part V relates to property acquired by the board, and 
the financing and accounting by the board and application of the profits. 
Part VI relates to general and miscellaneous matters. 


History: En. Sec. 3, Ch. 105, L..1933. inclusive; part III, section 4142 to 

: section 4-149 inclusive; part IV, section 

Note.—The parts referred to in the 4150 to section 4-225; part V, section 

at oh, en ue are a one etic » SeC- 4-226 to section 4-231 inclusive; part VI, 
siciepidit pliletneinlclaneiill i mclUsive; section 4-232 to section 4-237 inclusive. 
part Il, section 4-114 to section 4-141 ; act tot doa 


530 


LIQUOR CONTROL—STATE STORES 4-106 


4.104. (2815.63) Montana liquor control board — creation — qualifica- 
tions—term. The “Montana Liquor Control Board”: shall consist of three 
(3) members not more than two (2) of whom shall be the same political . 
party to be appointed by the governor, with the advice and consent of the 
senate, and each of said members shall have been a resident of the state of 
Montana for a period of five (5) years and a citizen of the United States and 
of the state of Montana. Each member of the Montana liquor control board 
shall hold office for a term of four (4) years and until his successor is ap- 
pointed and qualified, provided, however, that in the appointment of the 
members of the first board to be appointed, under the terms of this act, one 
(1) of sueh members shall be appointed to hold office for a term of two (2) 
years, and two (2) of such members shall be appointed to hold office for a 
term of four (4) years; and provided, further, that the members of said 
Board may be removed from office at any time by the governor, for cause. 
The governor shall designate the term of service of each member first ap- 
pointed, so that the term of one (1) shall end March 1, 1939, and the term 
of two (2) shall expire March 1, 1941. Each succeeding member shall hold 
his office for a term of four (4) years and until his successor shall be ap- 
pointed and shall have qualified. Succeeding appointments, except when 
made to fill a vacancy, shall be made on or before the 31st day of January 
during the biennial session of the legislature, next preceding the commence- 
ment of the term for which the appointment is made; provided, that the 
governor shall nominate and transmit to the state senate the names of 
the first members of the said board, on or before the 3rd day of March, 19387. 
History: This and the following four Intoxicating Liquors€>129. 
sections. were enacted as Sec. 4, Ch. 105, 48 C.J.S. Intoxicating Liquors § 212. 


L. 1983; amd. Sec. 1, Ch. 30, L. 1937; 
amd. Sec. 1, Ch. 243, L. 1947. 


4-105. Liquor control board—compensation—meetings. Each of the 
members of the Montana liquor control board shall receive, as compensation 
for his official services, the sum of ten dollars ($10.00) per diem for each day 
actually engaged in the duties of his office, including his time of travel be- 
tween his home and place of employment of such duties, provided, however, 
that the maximum amount each member of commission shall receive for per 
diem shall not exceed one thousand dollars ($1,000) per annum, together 
with the traveling expenses while away from home in the performance of 
the duties of his office. The board shall hold its meetings at the city of 
Helena or at such other places as may be designated by the board. 


History: See history of Sec. 4-104. 


4-106. Appointment of state liquor administrator and assistant—oath of 
office and bonds of board members—quorum. The board shall choose one 
(1) of its own members as chairman, and shall appoint a state liquor ad- 
ministrator, who shall not be a member of the board and who shall be 
ex-officio the secretary of the board. The board may also, in its discretion, 
appoint an assistant state liquor administrator and other employees. Each 
member of the board shall take and file the constitutional oath of office be- 
fore entering the performance of his duties, and he shall give bond condi- 
tioned for the faithful performance of his duties, in the sum of twenty-five 
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thousand dollars ($25,000.00). A majority of the members of the board 
shall constitute a quorum for the transaction of business. 
History: See history of Sec. 4-104. 


4-107. General powers and duties of the board. The board shall have 
the powers and duties herein specified and the administration of the state 
liquor control act of Montana and the Montana beer act, including the gen- 
eral control, management and supervision of all state liquor stores, but the 
board is authorized to delegate to the state liquor administrator the general 
control, management and supervision of all state liquor stores, including 
the power to purchase supplies for same and the power to hire and dis- 
charge employees of the board, subject, however, to such regulations and 
restrictions as the board may impose upon the state liquor administrator. 

History: See history of Sec. 4-104. 


4-108. Salaries of state liquor administrator and other employees—duties 
of assistant administrator. The board shall fix the following salaries of its 
employees at such sums as it deems advisable, to-wit: The salary of the 
state liquor administrator in a sum not exceeding five thousand four hundred 
dollars ($5,400.00) per year; the salary of the assistant state liquor adminis- 
trator in a sum not exceeding the sum of four thousand five hundred 
dollars ($4,500.00) per annum; the salary of the chief accountant not ex- 
ceeding the sum of four thousand five hundred dollars ($4,500.00) per 
annum; the salary of a vendor of a “Class A” store in the sum not exceed- 
ing three thousand six hundred dollars ($3,600.00) per annum; the salary 
of any other employee of a “Class A” store in a sum not exceeding the sum 
of twenty-five hundred dollars ($2,500.00) per annum; the salary of a 
vendor of a “Class B” store in a sum not exceeding three thousand dollars 
($3,000.00) per annum; the salary of any other employee of a “Class B” store 
in a sum not exceeding the sum of twenty-three hundred dollars ($2,300.00) ; 
the salary or compensation of a vendor of a “Class C” store in a sum not 
exceeding two thousand five hundred dollars ($2,500.00) per annum; the 
salary of any other employee of a “Class C” store in a sum not exceeding the 
sum of twenty-one hundred dollars ($2,100.00); the salary of any other 
employee of the board in a sum not exceeding the salary of the sum of 
three thousand six hundred dollars ($3,600.00) per year; the volume of 
the individual sales shall be taken into consideration in fixing the salary 
of store vendors, assistant vendors and employees. 

The assistant state liquor administrator shall exercise such powers and 
perform such duties in the administration of the state liquor control act 
and Montana beer act as the board may prescribe. 

History: See history of Sec. 4-104. 


4-109. (2815.64) Principal office of board. The principal office of the 
board shall be in the city of Helena. | 
History: En. Sec. 5, Ch. 105, L. 1933. 


4-110. (2815.65) State liquor administrator—oath—bond. The state 
liquor administrator, before entering upon the performance of his duties, 
shall take and file the constitutional oath of office and he shall give bond in 
such sum as the board may determine, and he shall devote his whole time 
and attention to the administration of the state liquor control act of Montana 
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and the Montana beer act and shall receive no other compensation from 
any source whatsoever, or follow no other occupation. 


History: En. Sec. 6, Ch. 105, L. 1933; 
amd. Sec. 2, Ch. 30, L. 1937. 


4-111. (2815.66) Termof office of state liquor administrator and assis- 
tant. The state liquor administrator and the assistant state liquor adminis- 
trator, if one is appointed by the board, shall hold office during the pleasure 
of the board. 


History: En. Sec. 7, Ch. 105, L. 1933; 
amd. Sec. 3, Ch. 30, L. 1937. 


4-112. (2815.67) Functions, powers and duties of board. The board 
shall have the following functions, duties and powers: 


(a) To buy, import, and have in its possession for sale, and sell, liquors, 
in the manner set forth in this act ; 


(b) To control the possession, sale and delivery of liquors in accord- 
ance with the provisions of this act ; 

(c) To determine the municipalities within which state liquor stores 
shall be established throughout the state, and the situation of the stores 
within every such municipality ; 

(d) To grant, refuse or cancel permits for the purchase of liquor; 

(e) To lease, furnish and equip any building or land required for the 
operation of this act; 

(f) To buy or 1éase all ee a and equipment it may consider necessary 
and useful in carrying into effect the objects and purposes of this act; 

(g) To appoint vendors, and also every officer, inspector, clerk or other 
employee, required for the operation or carrying out of this act, and to 
dismiss the same, fix their salaries or remuneration, assign them their title, 
define their respective duties and powers, and to engage the service of 
experts and persons engaged in the practice of a profession, if deemed ex- 
pedient ; 

(h) To appoint officials to issue and grant permits under this act; 

(1) To determine the nature, form and capacity of all packages to be 
used for containing liquor kept or sold under this act; provided that all 
spirituous and vinous liquors shall be purchased and sold only in bottled 
containers in the original packages, and not in barrels or bulk, it being 
the intent and purpose of this act to prevent the rectification or dilution of 
such liquors; 

(j) To grant and issue licenses under and in pursuance to this act; 

(k) Without in any way limiting, or being limited by the foregoing, to 
do all such things as are deemed necessary or advisable by the board for the 
purpose of carrying into effect the provisions of this act, or the regulations 
made thereunder. 


History: En. Sec. 8, Ch. 105, L. 1933. 


Legality of Contract of Purchase—Par- 
tial Payment 


In an original declaratory judgment 
action by the state treasurer to determine 
his duties with regard to a $150,000 draft 
drawn upon him by the state liquor con- 
trol board on funds deposited with him 


and raised by the board through partici- 
pation of 127 state retail dealers to cover 
a down payment on 15,000 cases of liquor 
to meet a war emergency shortage, the 
state to take its mark-up and sell the 
liquor to the dealers, held, that the pur- 
chase was made within the board’s power 
under this section, nothing therein quali- 
fying or limiting its right or method of 
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purchase. . Carey v. McFatridge, 115 M 30 Am. Jur.. 368, Intoxicating Liquors, 
278, 289, 142 P 2d 329. §§ 217 et seq. 


4-118. (2815.68) Regulations may be made by board—scope of regula- 
tions. (1) The board may make such regulations, not inconsistent with 
this act, as to the board seem necessary, for carrying out the provisions 
of this act, and for the efficient administration thereof. 

(2) Without thereby limiting the generality of the provisions con- 
tained in subsection 1 hereof, it is declared the power of the board to make 
regulations in the manner set out in that subsection shall extend to and 
include the following: 

(a) Regulating the equipment and management of state stores and 
warehouses in which liquor is kept or sold and prescribing the books and 
records to be kept therein ; 

(b) . Preseribing the duties of the officers, clerks and servants of the 
board, and regulating their conduct while in the discharge of their duties; 

(c) Governing the purchase of liquor and the furnishing of liquor to 
state stores established under this act; 

(d) Determining the classes, varieties and brands of liquor to be 
kept for sale at any state store; 

(e) Prescribing, subject to this act, the days and hours during which 
state liquor stores and hotels, and clubs licensed to-sell beer under this 
act shall be kept open for the sale of liquor ; 

(f) Providing for the issuing and distributing of price lists showing 
the price to be paid by purchasers for each class, variety or brand of liquor 
kept for sale under this act; 

(g) Preseribing an efi dial seal and official labels and determining the 
manner in which such seal or label shall be attached to every package cof 
hquor sold or sealed under this act, including the prescribing of different 
‘official seals or different official labels for different classes, varieties and 
brands of liquor; 

(h) Prescribing forms to be aker for the purpose of this act or of be 
regulations made thereunder, and the terms and conditions in permits 
and licenses issued and granted under this act; 

(1) Prescribing the nature of the proof to be furnished, and the con- 
ditions to be observed in the issuing of duplicate permits in lieu of those 
lost or destroyed; 

(j) Prescribing the kinds and quantities of liquor which may be pur- 
chased under permits of any class, including the quantity which may be 
purchased at any one time or within any specified period of time; 

(k) . Prescribing the form of records of purchase of liquor by the hold- 
ers of permits, and the reports to be made thereon to the board, and pro- 
viding for inspection of the records so kept; 

(1) Prescribing the manner of giving and serving notices required by 
this act or the regulations thereunder ; 

(m) Prescribing the duties of officials authorized to issue apes 
under this act; 

(n) rae aed whats the fees payable in respect of permits and licenses 
issued under this act for which no fees are prescribed in this act, and pre- 
scribing the fees for anything done or permitted to be done under the regu- 
-lations made thereunder ; 
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(0). Prescribing, subject to the provisions of this act, any advertisement 
of the application, if required by the board and the conditions and qualifica- 
tions necessary for the obtaining of club licenses and the books and records 
to be kept and the returns to be made by clubs, and the number of licensed 
clubs in any municipality, and providing for the inspection of clubs; 

(p) Prescribing, subject to the provisions of this act, the conditions 
and qualifications necessary for the obtaining of a beer license, and the 
books and records to be kept and the returns to be made by the licensees 
and the number of such licensed premises in any municipality and pro- 
viding for the inspection of such licensed premises ; 

(q) Specifying and describing the place and the manner in which 
liquor may be lawfully kept or stored; 

(r). Specifying and regulating the time and periods when, and the 
manner, methods and means by which, vendors and brewers shall deliver 
liquor under this act, and the time and periods when, and the manner, 
methods and means by which liquor, under this act, may be lawfully con- 
veyed or carried ; 

(s) Governing the conduct, management and equipment of any prem- 
ises licensed to sell beer under this act; 

(t) Subject to this act, to make regulations respecting the sale and 
consumption of beer in a club, holding a club license ; 


(u) ‘Providing for the imposition and collection of the tax to be col- 
lected or levied under section 4-147, and making regulations respecting 
returns to be made by a brewer, and respecting the accounting and pay- 
ment, by a brewer to the board, of the tax to be collected by him under said 
section 4-147. ; 

(3) Whenever it is provided in this act that any act, matter or thing, 
may be done, if permitted or authorized by the regulations, or may be 
done in accordance with the regulations or as provided by the regulations, 
the board, subject to the restrictions set out in subsection 1 hereof, shall 
have the power to make regulations respecting such act, matter or thing. 


History: En. Sec. 9, Ch. 105, L. 1933. 


Judicial Notice of Regulations . 


The supreme court will not take judicial 
notice of rules and regulations promul- 
gated by the liquor control board in the 
administration of the state liquor control 
act. State v. Andre, 101 M 366, 368, 54 
P 2d 566. 


Where Rationing System Did Not In- 
validate Agreement With Dealers on 
Additional Liquor Subscribed 

‘Held, that the board’s agreement with 
retail liquor dealers whereunder any of 


them, advancing $10 a case toward en- 
abling the board to make an advance 
payment on a quantity offered for sale by 
a distiller, were entitled to purchase the 
quantity subscribed for in addition to the 
allotment made to them during the war 
emergency, was not invalidated by the 
hboard’s rationing system, since under. this 
section it may establish and amend and 
alter its system either directly or by law- 
ful. transactions with exception of dis- 
crimination among holders of any class 
of permits. Carey v. McFatridge, 115 M 
278,'291,142 P-.2d 329. 


4-114. (2815.69) Establishment of state liquor stores—hours—kinds and 


prices of liquor. 


The board shall establish and maintain at the county 


seats and such other places as the board deems advisable, one or more 
stores to be know as “state liquor stores”, for the sale of liquor in accord- 
ance with the provisions of this act and the regulations made thereunder ; 
the stores located in cities of ten thousand (10,000) population or over 
based on the last official United States census, shall be known as “Class A” 
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stores; the stores located in cities of three thousand (3,000) to ten thou- 
sand (10,000) population based on the last official United States census 
shall be known as “Class B” stores; the stores located in all other cities 
shall be known as “Class C” stores except that the board may establish 
two or more stores in any one city and may designate which class said 
store shall be to be determined by its volume of business; the board shall 
employ the necessary help to operate said stores and shall designate the 
duties to be performed by the employees; the board may, from time to 
time, fix the prices at which the various classes, varieties and brands of 
liquor may be sold, and prices shall be the same at all state stores. Such 
state liquor stores shall be and remain open during such period of the day as 
the board shall deem advisable, provided, however, that such stores shall 
be closed for the transaction of business on Sundays, legal holidays, and 
election days. 


History: En. Sec. 10, Ch. 105, L. 1933; Intoxicating Liquors¢-128. 
amd. Sec. 4, Ch. 30, L. 1937; amd. Sec. 1, 48 C.J.S. Intoxicating Liquors § 211. 
Ch. 237, L. 1947. 


4-115. (2815.70) Vendor—appointment—duties. The sale of liquor at 
each state liquor store shall be conducted by a person appointed under this 
act to be known as a “vendor,” who shall, under the directions of the board, 
be responsible for the carrying out of this act, and the regulations made 
thereunder, so far as they relate to the conduct of such store and the sale 
of liquor thereat. 

History: En. Sec. 11, Ch. 105, L. 1933. 


4-116. (2815.71) Provisions concerning sale of liquor and beer by 
vendors. (1) A vendor may sell to any person, who is the holder of a 
subsisting permit, such liquor as that person is entitled to purchase under 
such permit, in conformity with the provisions of this act and the regulations 
made thereunder. 

(2) Before the vendor shall make delivery of any liquor, other than 
beer, sold pursuant to this section, he shall— 

(a) have first received an order in writing, dated and signed by the 
purchaser, setting out the number of his permit and the kind and quantity 
of the liquor ordered; and 

(b) have received from the purchaser his permit and shall have en- 
dorsed thereon the kind and quantity of the liquor sold and the date of 
sale; and 

(c) have been paid the purchase price in cash. 

(3) A vendor may, in accordance with this act, and the regulations 
made thereunder, sell and deliver beer to any person who is the holder of 
a subsisting permit entitling him to purchase beer under this act, and to a 
licensee who is the holder of a subsisting license under this act to keep and 
sell beer; provided that no delivery of beer sold under the provisions of 
this section shall take place until the purchaser has paid for the same in 
the manner prescribed in the regulations under this act. 


History: En. Sec. 12, Ch. 105, L. 1933. his duties with regard to a $150,000 draft 


: ‘ _ drawn upon him by the state liquor con- 
Partial Payment Before and Final Pay- tro] board on funds deposited with him 


ment on Delivery Not Prohibited and raised by the board through partici- 
In an original declaratory judgment pation of 127 state retail dealers to cover 
action by the state treasurer to determine a down payment on 15,000 cases of liquor 
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to meet a war emergency shortage, the ment upon, delivery. Carey v. McFatridge, 
state to take its mark-up and sell the 115 M 278, 291, 142 P 2d 329. 

liquor to the dealers, held, that this sec- 
tion was not violated by dealers making 30 Am. Jur. 396, Intoxicating Liquors, 
partial payment prior to, and final pay- §§ 267 et seq. 


4-117. No reduction for quantity sales of liquor. No reductions shall 
be made by the Montana liquor control board for sales of liquor in quantity. 
History: En. Sec. 1, Ch. 185, L. 1948. 


4-118. (2815.72) Sale by vendor on physician’s prescription. A vendor 
may sell liquor to any person upon the prescription of a physician given 
pursuant to this act, but no more than one sale and one delivery shall be 
made on any one prescription. 

History: En. Sec. 138, Ch. 105, L. 1933. 


4-119. (2815.73) Containers to be sealed with official seal—opening 
package on liquor store premises forbidden. No spirits or wine shall be sold 
to any purchaser, except in a package, sealed with the official seal prescribed 
by this act, which package shall not be opened on the premises of a state 
store. 

History: En. Sec. 14, Ch. 105, L. 1933. 


4-120. (2815.74) Liquor not to be consumed on premises of state store. 
No officer, clerk or servant of the board, employed in the state store, shall 
allow any liquor to be consumed on the premises of a state store, nor shall 
any person consume any liquor on such premises. 

History: En. Sec. 15, Ch. 105, L. 1933. 


4-121. (2815.75) When sales of liquor forbidden. No sale or delivery 
of liquor shall be made on or from the premises of any state liquor store, 
nor shall any store be open for the sale of liquor 

(a) onany holiday; 

(b) on any day on which polling takes place at any national or state 
election held in the electoral district in which the store is situated; 

(c) on any day on which polling takes place at any municipal election 
held in the municipality in which the store is situated ; 

(d) during such other period and on such other days as the board 
may direct. . 


History: En. Sec. 16, Ch. 105, L. 1933; 
amd. Sec. 5, Ch. 30, L. 1937. 


4-122. (2815.76) Conveyance of liquors—opening liquor during transit 
forbidden. It shall be lawful to carry or convey liquor to any state store, 
and to and from any warehouse or depot established by the board for the 
purposes of this act, and when permitted so to do by this act and the regula- 
tions made thereunder, and in accordance therewith, it shall be lawful for 
any common carrier, or other person, to carry or convey liquor sold by a 
vendor from a state store, or beer, when lawfully sold by a brewer, from 
the premises wherein such beer was manufactured, or from premises where 
the beer may be lawfully kept and sold, to any place to which the same may 
be lawfully delivered under this act, and the regulations made thereunder ; 

Provided that no such common earrier or any other person, shall open, 
or break, or allow to be opened or broken, any package or vessel containing 
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liquor, or drink or use, or allow to be drunk or used, any liquor therefrom, 
while being so carried or conveyed. 
History: En. Sec. 17, Ch. 105, L. 1933. 


4-123. (2815.77) Permits for residents and temporary residents — 
special permits—fees. (1) There shall be two classes of permits under 
this act: 

(a) Individual permits; 

(b) Special permits. 

(2) Upon application in the prescribed form being made to the 
board, or to any official authorized by the board to issue permits, accompanied 
by payment of the prescribed fee, and upon the board, or such official being 
satisfied that the applicant is entitled to a permit for the purchase of liquor 
under this act, the board or such official shall issue to the applicant a permit 
of the class applied for, as follows: 

(a) An “individual permit” in the prescribed form may be granted to 
an individual of the full age of twenty-one years, who has resided in the 
state, for the period of at least one month immediately preceding the date 
of his making the application, and who is not disqualified under this act, 
entitling the applicant to purchase liquor for beverage, medicinal or culin- 
ary purposes, in accordance with the terms and provisions of the permit, 
and the provisions of this act, and the regulations made thereunder ; 

_(b) An “individual permit” in the prescribed form may be granted 
to an individual of the full age of twenty-one years, who is temporarily 
resident or sojourning in the state, and who is not disqualified under this 
act, entitling the applicant during a period not exceeding one month to 
purchase liquor for beverage, medicinal, or culinary purposes, in accordance 
with the terms and provisions of the permit, and the provisions of this act 
and the regulations made thereunder ; 

(c) A “special permit” in the prescribed form may be granted to a 
druggist, physician, dentist, or veterinary, or to a person engaged within 
the state in mechanical or manufacturing business, or in scientific pursuits, 
requiring liquor for use therein, entitling the applicant to purchase liquor 
for the purpose named in such “special permit”, and in accordance with the 
terms and provisions of such “special permit” and in accordance with the 
provisions of this act, and the regulations made thereunder; 

(d) <A “special permit” in the prescribed form may be granted, to a 
minister of the gospel, entitling the applicant to purchase wine for sacra- 
mental purposes only in accordance with the terms and provisions of such 
“special permit” ; 

(e) A “special permit” in the prescribed form may be granted, when 
authorized by the regulations, entitling the applicant to purchase liquor 
for the purpose named in the permit and in accordance with the terms and 
provisions of such permit, and of this act, and the regulations made there- 
under. 


(3) (a) For an individual permit under clause (a) of subsection 2 
hereof— 


Entitling holder to purchase spirits, wine, beer and malt liquor, the fee 
shall be fifty cents; 
Entitling holder to purchase beer only, the fee shall be fifty cents; 
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‘Entitling holder to make a thirty day purchase, whether of spirits, wine, 
beer or malt liquor, the fee shall be twenty-five cents; 

(b) For an individual permit under clause (b) of subsection 2 hereof— 

Entitling holder to purchase spirits, wine, beer or malt liquor, the fee 
shall be fifty cents ; 

Entitling holder to make a single purchase whether of spirits, wine, 
beer or malt liquor, the fee shall be twenty-five cents ; 

(c) The fees for a “special permit” under clauses (c), (d) and (e) of 
subsection 2 hereof shall be fixed and determined by the regulations made 
hereunder. 

(4) No one, who has been convicted of keeping, frequenting or being 
an inmate of a disorderly house, shall be entitled to a permit until after the 
expiration of one year from the date of such conviction. 

(5) Notwithstanding any other provisions of this act, the board may 
in its discretion cancel any subsisting permit or refuse or direct any official 
authorized to issue permits to refuse to issue a permit to any person and 
no official so directed shall issue any such permit. 


History: En. Sec. 18, Ch. 105, L. 1933; 48 C.J.S. Intoxicating Liquors §§ 121 
amd. Sec. 1, Ch. 3, L. 1937. et seq., 211. 
. 30 Am. Jur. 295, Intoxicating Liquors, 
Intoxicating Liquors€—48 et seq., 128. §§ 72 et seq. 


4-124, (2815.78) Expiration of permits. Unless sooner cancelled, every 
permit shall expire at midnight on the thirty-first day of December of the 
year in respect to which the permit is issued, except in the case of— 

(a) Special permits issued under clause (e) of subsection 2 of section 
4-123, which shall expire in accordance with the terms contained therein ; 

(b) A permit which, according to its terms, sooner expires. 


History: En. Sec. 19, Ch. 105, L. 1933. 30 Am. Jur. 329, Intoxicating Liquors, 
§§ 142 et seq. 


"4125, (2815.79) Permits not transferable. Every permit shall be issued 
“in the name of the applicant therefor, and no permit shall be transferable, 
nor shall the holder of any permit allow any other person to use the permit. 


History: En. Sec. 20, Ch. 105, L. 1933. 30 Am. Jur. 328, Intoxicating Liquors, 
§§ 140, 141. 


4-126. (2815.80) Signature of applicant for permits required. No per- 
mit shall be delivered to the applicant, until he has, in the presence of some 
person duly authorized by the board, or in the presence of the official to 
whom the application is made, written his signature thereon in the manner 
prescribed by the regulations for the purposes of his future identification as 
the holder thereof, and the signature has been attested by a member of the 
board, or other official authorized to issue the same. 

History: En. Sec. 21, Ch. 105, L. 1933. 


4-127. (2815.81) Persons limited to one permit—replacing lost permits. 
No person, who is the holder of an unexpired individual permit under this 
act, shall make application for or be entitled to hold any other individual 
permit whether of the same or another class; provided, however, that the 
holder of a subsisting and unexpired sndividtial permit may, without any 
claim to, or for rebate, return such permit to the board or official author- 
ized to issue permits and then be entitled to make application for a permit 
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under this act, and any person whose permit has been lost or destroyed may 
apply to the board. or other official by whom the permit was issued, and 
upon proof of the loss or destruction of the permit and subject to the con- 
ditions contained in the regulations may obtain a duplicate permit in lieu 
of the permit so lost or destroyed, for which duplicate permit a fee of fifty 
cents shall be paid. 

History: En. Sec. 22, Ch. 105, L. 1933. 


4-128. (2815.82) Consumption of liquor—residence becomes public place, 
when—effect of change of ownership of residence declared public place. 
(1) Liquor purchased by any person pursuant to a permit held by him 
may be kept, had, given, and consumed, only in the residence in which he 
resides, except as otherwise provided by this act and the regulations made 
thereunder. 

(2) If the occupant of a residence or of any part thereof is convicted 
of keeping a disorderly house or of an offense against any of the provisions 
of this act committed in or in respect of such residence or in respect of any 
liquor kept therein or removed therefrom, the same shall cease to be a 
residence within the meaning of this act for a period of one year after the 
date of such conviction, and shall for such period be deemed to be a public 
place for the purposes of this act: 

Provided that the board may, when satisfied of a bona fide change of 
ownership or occupation of such premises, or when it is desirable to do so, 
declare such premises to be a residence and may grant a certificate to such 
effect to the owner or occupant of such premises and such premises shall 
from the date of the granting of such certificate signed by the chairman of 
the board, be a residence and cease to be a public place within the meaning 
of this act. 

History: En. Sec. 23, Ch. 105, L. 1933. 


4-129. (2815.83) Suspension or cancellation of permit, grounds for— 
justice may suspend. (1) Where the holder of any permit issued under 
this act violates any of the provisions of this act, or any regulations made 
thereunder, or is an interdicted person, or is otherwise disqualified from 
holding a permit, the board, upon proof to its satisfaction of the fact, or 
existence of such violation, interdiction or disqualification, and in its discre- 
tion, with or without any hearing, may, by writing under the hand of any 
member of the board, suspend the permit and all rights of the holder there- 
under for such period as the board sees fit, or may cancel the permit. 

(2) The justice before whom any holder of a permit issued under this 
act is convicted of a violation of any provision of this act, or of the regu- 
lations made thereunder may cancel the permit or suspend the same for a 
period not exceeding one month, and thereupon the justice shall forthwith 
notify the holder and the board of the suspension or cancellation of the 
permit. 

History: En. Sec. 24, Ch. 105, L. 1933. 30 Am. Jur. 329, Intoxicating Liquors, 
§§ 142 et seq. 

4-130. (2815.84) Permit holder to deliver permit on notice of suspension 
—power and duty of board. Upon receipt of notice of the suspension of 
his permit, the holder of the permit shall forthwith deliver up the permit to 
the board, and if the holder of a permit, which has been suspended, fails or 
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neglects to deliver the same to the board, in accordance with the regulations 
made hereunder, the board shall forthwith cancel the same. Where the per- 
mit has been suspended the board shall return the permit to the holder at 
the expiration or determination of the period of suspension. Where the 
permit has been cancelled the board shall notify all vendors and such other 
persons as may be provided by the regulations made under this act, of the 
cancellation of the permit, and no permit shall be issued to the person whose 
permit is cancelled under this act within the period of one year from the 
date of such cancellation. 


Provided, however, that the board may direct the issue of a permit 
within said period of one year, if the person whose permit has been so 
cancelled has not been convicted of any offense under this act. 

History: En. Sec. 25, Ch. 105, L. 1933. 


4-131, (2815.85) Vendor to retain permits presented by unauthorized 
person—exception in case of lost permit. Where a permit is produced at a 
state store by a person who is not the holder of such permit, or where any 
permit is suspended or cancelled, or a permit, a duplicate of which has been 
issued, is produced at a state store, the vendor shall retain such permit in 
his custody and shall forthwith notify the board of the fact of its retention, 
and the board, unless such permit has been cancelled, may forthwith cancel 
the same: 


Provided nevertheless that the proper holder of any lost subsisting per- 
mit which may be improperly produced as aforesaid may, upon satisfactory 
proof to the board that he was not privy to such improper use, obtain a 
return of such permit. 

History: En. Sec. 26, Ch. 105, L. 1933. 


4-132. (2815.86) Issuance of permits to certain persons forbidden. 
No permit shall be issued under this act to any person to whom the sale of 
intoxicants is prohibited under the provisions of any act of the United 
States of America, or of the state of Montana, nor except under clause (e) 
of subsection (2) of section 4-123, to any corporation, association, society or 
partnership. 

_ History: En. Sec. 27, Ch. 105, L. 1933. 


4-133. (2815.87) Club licenses—regulations—qualifications of applicant 
—cancellation—expiration—posting required. (1) Upon application in the 
prescribed form and accompanied by the prescribed fee, the board may, in 
accordance with this act and the regulations made thereunder, grant a club 
license in respect of any premises kept or operated by a club, and specified 
in the license, entitling the club to purchase beer from a vendor or brewer 
licensed to sell beer under this act, and to keep on the premises such beer, 
and subject to the provisions of this act and the regulations made there- 
under to sell the same to members of the club by the glass or open bottle, 
for consumption on the club premises. 

(2) No club shall be granted a license to sell beer— 

(a) Ifitisa proprietary club, or operated for pecuniary gain ; 

(b) Unless such club was in operation as such on the first day of Janu- 
ary, 1933, or, which being hereafter formed, was in continuous operation 
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as such a club for at least one year immediately prior to the date of its 
application for a license to sell beer ; 

(c) Unless the club premises be constructed, equipped, conducted, 
managed and operated to the satisfaction of the board and in accordance 
with this act and the regulations made thereunder ; 

(d). Unless such club at least one month prior to the date of applica- 
tion has filed with the board notice of its intention to make such application 
accompanied by a description of the premises occupied and proposed to be 
occupied by such club, and complies with any regulations made from time 
to time by the board. 


(3) Every club license shall be issued in the name of the applicant club, 
and no club license shall be transferable, nor shall the holder of a club 
license allow any other club or person to use the license. 


(4) For the purpose of considering an application for a club license, 
the board may cause an inspection of the club premises to be made, and may 
enquire into all matters in connection with the constitution and operation 
of the club. The board may, in its discretion, grant or refuse the license 
applied for; and may from time to time in the exercise of like discretion, 
with or without any hearing, or assigning any reason therefor, suspend or 
cancel any club license, and all rights of the club to keep or sell beer there- 
under shall be suspended or determined as the case may be. 


(5) Upon receipt of notice of the suspension or cancellation of a club 
license, the licensee club will forthwith deliver upon the license to the board, 
and in the case of suspension, if the said club fails or neglects to deliver 
upon the license in accordance with the regulations made hereunder, the 
board may forthwith cancel the same. Where the license has been sus- 
pended only, the board may return the license to the licensee at the expira- 
tion or determination of the period of suspension, and the board shall notify 
all vendors in the municipality where the club has its premises, and such 
other persons as may be provided in the regulations made hereunder, of the 
suspension or cancellation of such club license. 


_, (6) Unless sooner cancelled, every club license issued by the board 
shall expire at midnight on the thirty-first day of December, in the year 
in respect of which the lheense is issued, but a club license shall become 
void and determined if and when the club, to which it was issued, ceases 
to carry on operations or ceases to be qualified as a club within the meaning 
of this act and the regulations made thereunder. 


(7) Every club license issued under this section shall be subject to 
all conditions and restrictions imposed by this act, or by the Be 
made thereunder. 


(8) Every licensed club shall post and keep posted. its elub route in 
a prominent position on the club premises. 


(9) The premises of every club which does not hold.a valid and san 
sisting club license under this section shall be deemed to be a public place 
within the meaning of this act. 


History: En. Sec. 28, Ch. 105, L. 1933. 30 Am. Jur. 310, Intoxicating Liquors, 
§§ 101, 102. 


AIntoxicating Liquors¢—50 et seq., 128. 
48 C.J.S. Intoxicating Liquors, §§ 24, 123 
et seq. 
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4-134. (2815.88) Druggist allowed liquor under permit—sale of liquor 
by druggist, when authorized. Any druggist may have in his possession 
alcohol purchased by him under a special permit pursuant to this act; such 
aleohol to be used solely in connection with the business of the druggist in 
compounding medicines or as a solven« or preservative: 

Provided that in a municipality where there is no state liquor store a 
druggist may keep for sale and may sell for strictly medicinal purposes 
liquor purchased by him under a special permit pursuant to this act, but 
no sale of liquor shall be made by such last mentioned druggist except upon 
a bona fide prescription signed by a physician and no more than one sale 
and one delivery shall be made on any une prescription. 

History: En. Sec. 29, Ch. 105, L. 1933. 


4-135. (2815.89) Restrictions concerning druggists. Except as author- 
ized or permitted by this act, or by the regulations made thereunder, and in 
accordance therewith, nothing in this act, or in any act, shall be construed as 
authorizing or permitting any druggist to have or keep for sale, or by him- 
self, or his clerk, servant or agent, to sell, any liquor. 

History: En. Sec. 30, Ch. 105, L. 1933. 


4-136. (2815.90) Physician allowed liquor — restrictions — violations. 
(1) <Any physician who deems liquor necessary for the health of a patient 
of his whom he has seen or visited professionally may give to such patient 
a prescription therefor in the prescribed form, signed by the physician, or 
the physician may administer the liquor to the patient, for which purpose 
the physician shall administer only such liquor as was purchased by him 
under special permit pursuant to this act, and may charge for the liquor so 
administered ; but no prescription shal! be given nor shall liquor be adminis- 
tered by a physician except to a bona fide patient in cases of actual need, and 
when in the judgment of the physician the use of liquor as medicine in the 
quantity prescribed or administered is necessary. 

(2) Every physician who gives any prescription or administers any 
liquor in evasion or violation of this act, or who gives to or writes for any 
person a prescription for or including lquor for purpose of enabling or 
assisting any person to evade any. of the provisions of this act, or for the 
purpose of enabling or assisting any person to obtain liquor to be used as 
a beverage, or to be sold or disposed of in any manner in violation of the 
provisions of this act, shall be guilty of an offense against this act. 


History: En. Sec, 31, Ch. 105, L. 1933. 


4-137. (2815.91) Dentist allowed liquor—restrictions—violations. Any 
dentist who deems it necessary that any patient being then under treatment 
by him should be supplied with liquor as a stimulant or restorative may ad- 
minister to the patient the liquor so needed, and for that purpose the 
dentist shall administer liquor purchased by him under special permit pur- 
suant to this act, and may charge for the liquor so administered; but no 
liquor shall be administered by a dentist except to a bona fide patient in case 
of actual need, and every dentist who administers liquor in evasion or r viola- 
tion of this aet shall be guilty of an offense against this act. 


History: En. Sec. 32, Ch. 105, L. 1933. 
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4.138. (2815.92) Liquor allowed veterinary—restrictions—violations. 
Any veterinary who deems it necessary may in the course of his practice 
administer or cause to be administered liquor to any dumb animal, and 
for that purpose the veterinary shali administer or cause to be adminis- 
tered liquor purchased by him under special permit pursuant to this act, and 
may charge for the liquor so administered or caused to be administered ; but 
no veterinary shall himself consume, nor shall he give to or permit any 
person to consume as a beverage any liquor so purchased, and every veteri- 
nary who evades or violates or suffers or permits any evasion of this section 
shall be guilty of an offense against this act. 

History: En. Sec. 33, Ch. 105, L. 1933. 


4-139. (2815.93) Hospitals and sanitariums — restrictions — violations. 
Any person in charge of an institution regularly conducted as a hospital or 
sanitarium for the care of persons in ill health, or as a home devoted ex- 
elusively to the care of aged people, may, if he holds a special permit under 
this act for that purpose, administer liquor purchased by him under his 
special permit to any patient or inmate of the institution who is in need of 
the same, either by way of external application or otherwise for emergency 
medical purposes, and may charge for the liquor so administered; but no 
liquor shall be administered py any person under this section except to 
bona fide patients or inmates of the institution of which he is in charge and 
in cases of actual need, and every person in charge of an institution who 
administers liquor in evasion or violation of this act shall be guilty of an 
offense against this act. 

History: En. Sec. 34, Ch. 105, L. 1933. 


4-140. (2815.94) Application of act. (1) Nothing in this act shall pre- 
vent any brewer, distiller, or other person duly licensed, under the provi- 
sions of any statute of the United States of America, for the manufacture of 
liquor, from having or keeping liquor in a place and in the manner author- 
ized by or under any such statute. 

(2) Nothing in this act shall prevent— 

(a) The sale of liquor by any person to the board; 

(b) The purchase, importation and sale of liquor by the board for the 
purposes of and in accordance with this act. 

History: En. Sec. 35, Ch. 105, L. 1933. 


4-141. (2815.95) Preparations not subject to act. (1) Subject to the 
provisions of this section, nothing in this act shall, by reason only that 
such preparation contains alcohol, prevent the manufacture, sale, purchase 
or consumption— 

(a) of any extract, essence or tincture or other preparation containing 
aleohol, which is prepared according to a formula of the United States 
Pharmacopoeia, or according to a formula approved of by the board; or 

(b) of any proprietary or patent medicine prepared according to a 
formula approved of by the board. 

(2) The board, if of opinion that any such proprietary or patent medi- 
cine, extract, essence, tincture or preparation which contains alcohol, or 
any other preparation of a solid, semi-solid or liquid nature containing 
aleohol which, or any extract from which, can be used as a beverage or as 
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the ingredient of any beverage, may prohibit the sale thereof by retail 
within the state, or the possession of the same for sale by retail within the 
state, except by a state liquor store, or by persons duly licensed by the 
board to keep and sell the same by retail in accordance with this act and 
the regulations made thereunder. 


(8) The board shall notify the manufacturer or vendor of such pro- 
prietary or patent medicine, extract, essence, tincture or preparation, of the 
said prohibition and from and after the date of such notification any person 
within the state selling or keeping for sale any such proprietary or patent 
medicine, extract, essence, tincture or preparation so prohibited as afore- 
said shall be guilty of an offense under this act. 


History: Hn. Sec. 36, Ch. 105, L. 1933. 


4-142. (2815.96) Local option law—petition—time for election. Hlec- 
tion to be ordered upon application of one-third of the voters of any county. 
Upon application by petition, signed by one-third of the voters who are 
qualified to vote for members of the legislative assembly in any county in the 
state, the board of county commissioners must order an election to be held 
at the places of holding elections for county officers, to take place within 
forty days after the reception of such petition, to determine whether or not 
any spirituous or malt liquors, wine, or cider, or any intoxicating liquors or 
drinks may be sold within the limits of the county. No election, under this 
section must take place in any month in which general elections are held. 
The board of county commissioners must determine on the sufficiency of the 
petition presented from the roll of registered electors of the territory 
affected. 


History: En. Sec. 37, Ch. 105, L. 1933. Intoxieating Liquors¢=24 et seq. 


48 C.J.S. Intoxicating Liquors § 58 et 
_ References 


seq. 
State ex rel. McCarten v. Harris, 112 30 Am. Jur. 341, Intoxicating Liquors, 
M 344, 351, 115 P 2d 292. §§ 167 et seq. 


4-143. (2815.97) Notice of election. The notice of election must be 
published once a week for four weeks in such newspapers of the county 
where the election is to be held as the board of county commissioners may 
think proper. 

History: En. Sec. 38, Ch. 105, L. 1933. 


4-144, (2815.98) Ballots, what to contain. The county clerk must fur- 
nish the ballots to be used at such election, as provided in the general 
election law, which ballots must contain the following words: “Sale of in- 
toxicating liquors, yes”; “Sale of intoxicating liquors, no”; and the elector 
in order to vote must mark an X opposite one of the answers. 

History: En. Sec. 39, Ch. 105, L. 1933. 


4-145. (2815.99) Election, how held. The polling places must be estab- 
lished, the judges and other officers to conduct the election must be desig- 
nated, and the election must be held, canvassed and returned in all respects 
in conformity to the laws of the state. 


History: En. Sec, 40, Ch. 105, L. 1933. Intoxicating Liquors¢34. 
48 C.J.S. Intoxicating Liquors § 83 et 
seq. 


545 


4-146 ALCOHOLIC BEVERAGES 


4-146. (2815.100) Dealing in intoxicating liquors prohibited if majority 
of vote against sale.. If a majority of the votes cast are “Sale of intoxicating 
liquors, no,” the board of county commissioners must publish the result 
onee a week for four weeks in the paper in which the notice of the election 
was given. The provisions of this act shall take effect at the expiration of 
the time of the publication of the notice, and thereupon all existing licenses 
shall be cancelled. 


History: En. Sec. 41, Ch. 105, L. 1933. Intoxicating Liquors€=36. 
48 C.J.S. Intoxicating Liquors §§ 70, 94. 


4-147. (2815.101) No election more than once in two years. No election 
must be held in the same county oftener than once in two years thereafter. 


History: En. Sec. 42, Ch. 105, L. 1933. Intoxicating Liquors¢=31. 
48 O.J.S. Intoxicating Liquors § 73. 


4.148. (2815.102) Sale of liquors prohibited. If a majority of the votes 
at the election are, “Sale of intoxicating liquors, no,” it shall not be lawful 
for any person within the county in which the vote was taken, to sell, either 
directly or indirectly, or give away, to induce trade at any place of business, 
or furnish to any person, any alcoholic, spirituous, malt, or intoxicating 
liquors. 


History: En. Sec. 43, Ch. 105, L. 1933. ° Intoxicating Liquors¢—40. 
48 C.J.S. Intoxicating Liquors § 70. 


4-149, (2815.103) Election, how contested. Any election held under 
the provisions of this act may be contested in the same manner as provided 
by the general laws. 


History: En. Sec. 44, Ch. 105, L. 1933. Intoxicating Liquors€=37. 
48 C.J.S. Intoxicating Liquors § 87. 


4-150. (2815.104) Sale of liquor unlawful, when—foreign substance in 
iiquor forbidden—possession of liquor, when unlawful. (1) Except as 
provided by this act, no person shall, within the state, by himself, his clerk, 
servant, or agent, expose or keep for sale, or directly or indirectly or upon 
any pretense, or upon any device, sell, or offer to sell, or in consideration 
of the purchase or transfer of any property, or for any other consideration, 
or at the time of the transfer of any property, give to any other person any 
liquor. 

(2) No person shall have, keep or sell any beer, or malt liquor, to which 
has been added any foreign substance. 


(3) No person shall have or keep any liquor within the state which has 
not been purchased from a state vendor of the Montana Liquor Control 
Board or from a druggist authorized to sell the same; provided, however, 
that nothing in this act shall prohibit any person entering this state from 
any other state, or from any foreign country, from having in his possession 
not to exceed one (1) quart of alcoholic liquor, which liquor shall have been 
purchased in another state or foreign country but no person claiming to 
have so entered the state, shall at any time, have in his possession more than 
one (1) quart of intoxicating liquor which shall not have been purchased 
from a state liquor store. This subsection shall not apply to the board or 
to the keeping or having of liquor by brewers, distillers and other persons 
duly licensed by the United States for the manufacture of such liquor; nor to 
the keeping or having of any proprietary or patent medicines or of any ex- 
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tracts, essences, tinctures or preparations where such having and keeping is 
authorized by this act. 


(4) Nothing contained in this section shall apply to the possession by 
a sheriff or his bailiff of liquor seized under execution or other judicial or 
extra-judicial process nor to sales under executions or other judicial or 
extra-judicial process to the board, or in the case of beer to a brewer, beer 
licensee, club licensee or canteen licensee. 


History: En. Sec. 45, Ch. 105, L. 1933; a plain renieay by appleation for a bill 

amd. Sec. 1, Ch. 166, L. 1935. of particulars. State v. Driscoll, 101 M 
: ‘ 348, 351, 54 P 2d 571. 

Information in Language of Statute ee 
Sufficient References 

Information charging unlawful sale of State v. Wiles, 98 M 577. 41 P 2d 8 
intoxicating’ liquor in ‘the language of ; , 
subsection 1 of this section, was not de- het row : 
murrable as uncertain and ambiguous. If 30 Am. Jur. 396, Intoxicating Liquors, 
too general in character, defendant had §§ 267 et seq. 


4-151. (2815.105) Liquor dispensed only in accordance with act. No 
brewer, distiller, or manufacturer of liquor shall, within the state, by him- 
self, his clerk, servant or agent, give to any person any liquor, except as 
may be permitted by and in accordance with the regulations made under 
this act. 

History: En. Sec. 46, Ch. 105, L. 1933. Intoxicating Liquors€—124 et seq. 
48 C.J.S. Intoxicating Liquors § 204 et 
| seq. 

4-152. (2815.106) Place and time of selling liquor. No vendor, and no 
person acting as the clerk or servant of or in any capacity for any vendor, 
shall sell liquor in any other place or at any other time or otherwise than as 
authorized by this act and the regulations. 

_ History: En. Sec. 47, Ch. 105, L. 1933. 


4-153. (2815.107) Board members not to be interested in liquor sales— 
unlawful to give or receive gift, commission or remuneration. (1) No 
member or employee of the board shall be directly or indirectly interested 
or engaged in any other business or undertaking dealing in liquor, whether 
as Owner, part owner, partner, member of syndicate, shareholder, agent or 
-employee, and whether for his own benefit or in a fiduciary capacity for 
some other person. 

(2) No member or employee of the board or any employee of the state 
shall solicit or receive directly or indirectly any commission, remuneration 
or gift whatsoever from any person or corporation having sold, selling or 
offering liquor for sale to the state or board in pursuance of this act. 

(3) No person selling or offering for sale to, or purchasing liquor from, 
the state or the board, shall either directly or indirectly offer to pay any 
commission, profit or remuneration, or make any gift to any member or 
employee of the board or to any employee of the state, or to anyone on 
behalf of such member or employee. 


History: En. Sec. 48, Ch. 105, L. 1933. Intoxicating Liquors¢=61, 129. 
48 C.J.S. Intoxicating Liquors §§ 102, 


212. 


4-154. (2815.108) Transfer of liquor except as provided by act unlaw- 
ful. Except as provided in this act, no person shall, within the state, by 
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himself, his clerk, servant, or agent, attempt to purchase, or directly or 
indirectly or upon any pretense or upon any device, purchase, or in con- 
sideration of the sale or transfer of any property, or for any other considera- 
tion, or at the time of the transfer of any property, take or accept from any 
other person any liquor. 


History: En. Sec. 49, Ch. 105, L. 1933. 48 C.J.S. Intoxicating Liquors §§ 191 et 
seq., 211. 


. Intoxicating Liquors¢110 et seq., 128, 
146 et seq. 


4.155. (2815.109) Cashing of pay checks at liquor dispensaries unlaw- 
ful. No check or time check or other evidence of indebtedness given in 
payment of wages earned for labor shall be cashed or negotiated in any 
place licensed for the sale of liquor under the provisions of this act. 

History: En. Sec. 50, Ch. 105, L. 1933. 


4.156. (2815.110) Consumption of liquor on druggists’ premises pro- 
hibited. No person, within the state of Montana, shall consume any liquor 
on any premises where liquor is kept for sale by a druggist, nor shall any 
druggist permit any liquor to be consumed on such premises. 


History: En. Sec. 51, Ch. 105, L. 1933. Intoxicating Liquors€-131 et seq. 
48 C.J.S. Intoxicating Liquors §§ 214, 
236, 268, 280 et seq. 


4-157. (2815.111) Liquor to be acquired under state permit and seal 
only—exceptions. Except in the case of wine used for sacramental pur- 
poses, and except in the case of beer purchased and consumed in accordance 
with this act and regulations no person shall consume liquor within the 
state unless the same has been acquired under the authority of a permit 
issued under this act, and unless the package in which the liquor is con- 
tained and from which it is taken for consumption has, while containing 
that liquor, been sealed with the official seal prescribed under this act, 
and the regulations made thereunder: 

Provided that the foregoing proviso relating to the official seal pre- 
seribed under the act shall not apply to “malt liquor” as defined in the act. 

History: En. Sec. 52, Ch. 105, L. 1933. 


4-158. (2815.112) Liquor container must have been sealed with official 
seal—powers and duties of peace officers. (1) Except in the case of— 

(a) liquor imported by the state, or by the board; or’ 

(b) liquor had and kept by a person, and in a place and manner re- 
ferred to in section 4-140; or 

(ec) beer and malt aa lawfully had or kept under this act; or 

(d) any liquor kept for sale by a druggist under section 4-134— 
no liquor shall be kept or had by any person within the state unless the 
package, not including a decanter or other receptacle containing the liquor 
for immediate consumption, in which the liquor is contained has, while con- 
taining that liquor, been sealed with the official seal prescribed under this 
act. 

(2) Any inspector or peace officer who finds liquor, which he has 
reasonable cause to believe is had or kept by any person in violation of the 
provisions of this act, may, without warrant, forthwith seize and remove 
the same and the packages 3 in which the liquor is kept, and upon conviction 
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of the person for a violation of any provision of this section the liquor and 
all packages containing the same shall, in addition to any other penalty 
prescribed by this act, ipso facto be forfeited to the state of Montana. 


History: En. Sec. 53, Ch. 105, L. 1933. 48 C.J.S. Intoxicating Liquors § 216 et 
seq., 384, 388, 390-392, 395 et seq. 


Intoxicating Liquors€-133 et seq., 244 
et seq. 


4-159. (2815.118) Persons not to consume liquor or be intoxicated in 
public places. (1) Except in the case of liquor purchased and consumed in 
accordance with the beer license or a special permit for a purpose permit- 
ting its consumption in a public place, no person shall consume liquor in a 
public place. 

(2) No person shall be in an intoxicated condition in a public place. 

History: En. Sec. 54, Ch. 105, L. 1933. 


4-160. (2815.114) Sales to intoxicated persons prohibited. No vendor, 
beer licensee, or club licensee, nor any employee of a vendor, beer licensee, 
or club licensee, shall sell any liquor, or permit any liquor to be sold, to any 
person apparently under the influence of liquor. 


History: En. Sec. 55, Ch. 105, L. 1933. 48 C.J.S. Intoxicating Liquors § 258. 
30 Am. Jur. 423, Intoxicating Liquors, 
Intoxicating Liquors¢—161. § 321. 


4.161. (2815.115) Age limit for sale of liquor. Except in the case of 
liquor given to a person under the age of twenty-one years by his parent or 
guardian for beverage or medicinal purposes, or administered to him by his 
physician or dentist for medicinal purposes, or sold to him by a vendor or 
druggist upon the prescription of a physician, no person shall sell, give, or 
otherwise supply liquor to any person under the age of twenty-one years, 
or permit any person under that age to consume liquor. 


History: En. Sec. 56, Ch. 105, L. 1933. Intoxicating Liquors¢—159. 

48 C.J.S. Intoxicating Liquors § 259. 
Cross-Reference 30 Am. Jur. 424, Intoxicating Liquors, 
Intoxicating liquors not to be sold or § 322 et seq. 

given to minors, secs. 4-413, 94-35-106. 


4-162. (2815.116) Securing liquor for person whose permit suspended 
or. cancelled forbidden. Except in the case of liquor administered by a 
physician or dentist or sold upon a prescription in accordance with the pro- 
visions of this act, or of beer sold on premises licensed for the sale of beer 
under the provisions of this act, no person shall procure or supply, or 
assist directly or indirectly in procuring or supplying, liquor for or to any 
person whose permit is suspended or has been cancelled. 


History: En. Sec. 57, Ch. 105, L. 1933. Intoxicating Liquors€158 et seq. 
48 C.J.S. Intoxicating Liquors §§ 214, 
236, 268, 280 et seq. 


4-163. (2815.117) Procuring liquor for interdicted person forbidden. 
Except in the case of liquor supplied to an interdicted person upon the pre- 
scription of a physician, or administered to him by a physician or dentist 
pursuant to this act, no person shall procure for or sell, or give to any 
interdicted person, any liquor, nor directly or indirectly assist in procuring 
or supplying any liquor to any interdicted person. 

History: En. Sec. 58, Ch. 105, L. 1933. 
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4-164. (2815.118) Interdicted persons—permits not to be issued to— 
presence on liquor store or beer licensee’s premises forbidden. No permit 
shall be issued to any interdicted person, and every interdicted person who 
makes application for a permit, or who enters or is found upon the premises 
of any state liquor store, or the premises for which a beer license has been 
granted, shall be guilty of an offense against this act. 


History: En. Sec. 59, Ch. 105, L. 1933. Intoxicating Liquors€=58. 
48 C.J.S. Intoxieating Liquors § 135. 


4-165. (2815.119) When application for permit may be made after can- 
cellation. No person whose permit has been cancelled shall, within a period 
of twelve months, after the date of such cancellation, make application for 
another permit under this act. 


History: En. Sec. 60, Ch. 105, L. 1933. Intoxicating Liquors€109. 
48 C.J.S. Intoxicating Liquors § 180. 


4-166. (2815.120) Purchase of liquor under unauthorized permit. un- 
lawful—application for permit under assumed name unlawful. (1) No 
person shall purchase or attempt to purchase liquor under a permit which 
is suspended, or which has been cancelled, or of which he is not the holder. 

(2) No person shall apply in any name except his own for the issue to 
him of a permit authorizing the purchase of liquor or beer. 


History: En. Sec. 61, Ch. 105, L. 1933. Intoxicating Liquors€—131 et seq. 
48 C.J.S. Intoxicating Liquors §§.214, 
236, 268, 280 et seq. 


4-167. (2815.121) Drunkenness when and where not to be permitted. 
No person shall— 

(a) Permit drunkenness to take place in any house or on any premises 
of which he is owner, tenant, or occupant; or 

(b) Permit or suffer any person apparently under the influence of 
liquor to consume any liquor in any house or on any premises of which the 
first-named person is owner, tenant, or occupant; or 

(c) Give any liquor to any person apparently under the influence of 


liquor. 
History: En. Sec. 62, Ch. 105, L. 1933. Cross-Reference 
Intoxicated person, ee to prohibited, 
sec, 4-160. 


4-168. (2815.122) Person not holding permit not to possess liquor— 
liquor allowed permit holder. (1) Except as authorized by this act, no 
person, not holding a permit under this act, entitling him so to do, shall 
have any liquor in his possession within the state. 


(2) <A holder of an individual permit may have in his possession and 
consume in his residence, or in a private guest room occupied by him in a 
hotel only the liquor acquired by him under his individual permit. 


History: En. Sec. 63, Ch. 105, L. 1933. Intoxicating Liquors¢139., 
48 C.J.S. Intoxicating Liquors § 229, 


4-169. (2815.123) Liquor in hotels—restrictions on. Except in the case 
of beer kept or consumed in premises for which a beer license has been 
granted, under the law, and which form a part of a hotel, and except in the 
ease of liquor kept and consumed pursuant to a special permit granted under 
the provisions of clause (e) of subsection 2 of section 4-123, no’ person— 
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(a) shall keep or consume liquor in any part of a hotel other than a 
private guest room ; 

(b) shall keep or have any liquor in any room in a hotel unless he is a’ 
bona fide guest of the hotel and is duly registered in the office of the hotel 
as an occupant of that room and has baggage and personal effects belonging 
to him in the hotel: 

Provided that there shall not be kept or had in any such room a 
greater quantity of liquor than one person is entitled to acquire at one time 
under an individual permit. : 


History: En. Sec. 64, Ch. 105, L. 1933. 30 Am. Jur. 422, Intoxicating Liquors, 
§ 316. 


4-170. (2815.124) Unlawful to canvass for orders for sale or purchase 
of liquor—advertising liquor or beer, when prohibited—exceptions. No per- 
son within the state shall— 

(1) canvass for, receive, take or solicit orders for the purchase or sale 
of any spirits or wines or act as agent or intermediary for the sale or pur- 
chase of any spirits or wines or hold out himself as such agent or inter- 
mediary ; 

(la) canvass for or solicit orders for the purchase or sale of any beer 
or malt liquor excepting in the case of beer proposed to be sold to beer 
licensees, club licensees duly authorized to sell beer under the provisions of 
this act; 

(2) exhibit or display, or permit to be exhibited or displayed, any 
sign or poster containing the words “bar,” “barroom,” “saloon,” “tavern,” 
“wines,” “spirits,” or “liquors” or words of like import; 

(3) exhibit or display, or permit to be exhibited or displayed, any 
advertisement or notice of or concerning liquor by an electric or illuminated 
sign, contrivance or device or on any hoarding signboard, billboard or 
other like place in public view or by any of the means aforesaid, advertise 
any liquor. This subsection shall not apply to any advertisement respecting 
beer or malt liquor on a brewery or premises where beer or malt liquor 
may be lawfully stored or kept by a brewer under the law; provided that 
such last mentioned advertisement has first been permitted in writing by 
the board and then subject to the directions of the board; 

(4) exhibit, publish, or display, or permit to be exhibited, published or 
displayed, any other advertisement, or form of advertisement, or any other 
announcement, publication or price list of or concerning liquor or where or 
from whom the same may be had, obtained or purchased, unless permitted 
so to do by the regulations, and then only in accordance with such regula- 
tions ; 

(5) This section shall not apply— 

(a) to the board, nor to any act of the board, nor to any state liquor 
store; nor . 

(b) tothe receipt or transmission of a telegram or letter by any tele- 
graph agent or operator or post office employee in the ordinary course of 
his employment as such agent, operator or employee. 


History: En. Sec. 65, Ch. 105, L. 1933. 


4171, (2815.125) Sale of material branded as liquor forbidden, when. 
No person not expressly authorized by this act to deal in liquor, shall within’ 
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the state keep for sale, offer for sale, or sell anything which is labeled or 
branded with the name of any kind of liquor, whether the same contains 
any liquor or not. 


History: En. Sec. 66, Ch. 105, L. 1933. Intoxicating Liquors¢140 et seq. 
48 C.J.S. Intoxicating Liquors § 223 et 
seq. 
CHAPTER 2 


STATE LIQUOR CONTROL ACT OF MONTANA (continued)—INTERDICTION AND 
OTHER ENFORCEMENT PROVISIONS—FINANCE—MISCELLANEOUS 


Section 4-201. Interdiction—order of—effect—disposal of liquor of interdicted person. 

4-202. Filing of order of interdiction—cancellation of permit. 

4-203. Revocation of order of interdiction—restoration of rights. 

4-204. Application and setting aside order of interdiction—restoration of rights 
—notice of application. 

4-205. Penalty for violations of act. 

4-206. Officer or agent of corporation deemed party to offense, when. 

4-207. Oceupant of premises deemed party to offense, when. 

4-208. Search warrants—issuance. 

4-209. Seizure of liquor and conveyance—forfeiture of conveyance and liquor 
to state. 

4-210. Force may be used in seizure of liquor, when—retention of seized liquor— 
forfeiture—hearing. 

4-211. Disposal of forfeited liquor—report by officers of seizure. 

4-212. Inspection of carriers’ records—when authorized. 

4-213. Unlawful for carrier to refuse inspection of records. 

4-214. Description of offense—sufficiency of. 

4-215. Description of offense—sufficiency—defenses need not be negatived. 

4-216. Sufficiency of evidence. 

4-217. Proof of violation—sufficiency. 

4-218. Analyst’s report as prima facie evidence of contents. 

4-219. Presumption of intoxicating liquor arises, when. 

4-220. Inferences from facts of act claimed to be violation. 

4-221. Defendant to prove innocence, when. 

4-222. Burden of proef. 

4-223. District court to have jurisdiction of offenses. 

4-224. Appeals. 

4-225. Inspectors and prosecuting officers may be employed by board. 

4-226. Property and moneys acquired belong to state—expenses of administra- 
tion, how paid. 

4-227. Reports to state examiner—annual reports—contents. 

4-228. Board to pay expenses of administering act. 

4-229. Disposition of money received. 

4-230. When balance sheet and profit and loss statement to be made. 

4-231. Reserve fund may be created. 

4-232. Orders for purchase of liquor—cancellation of orders. 

4-233. Intent and construction of act. 

4-234, Officers may administer oaths. 

4-235. Indebtedness may be created—limitation. 

4-236. Effective date of act—intent of act. 

4-237. Penalty for violations not otherwise provided for. 

4-238. Premises where liquor illegally sold common nuisance. 

4-239. Actions to enjoin nuisance—procedure. 


4-201. (2815.126) Interdiction—order of—effect—disposal of liquor of 
interdicted person. (1) Where it is made to appear to the satisfaction of 
any court that any person, resident or sojourning within the state, by ex- 
cessive drinking of liquor, misspends, wastes, or lessens his estate, or injures 
his health, or endangers or interrupts the peace and happiness of his family, 
the court may make an order of interdiction directing the cancellation of 
any permit held by that person, and prohibiting the sale of liquor to him 
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until further order; and the court shall cause the order to be forthwith 
filed with the board. 


(2) Every interdicted person keeping or having in his possession or 
under his control any liquor shall be guilty of an offense against this act, 
and, on summary conviction thereof, the court making the conviction may 
in and by the conviction declare the liquor and all packages in which the 
same is contained to be forfeited to the state of Montana: 


Provided that on the making of an order for interdiction the interdicted 
person may forthwith deliver to the board all liquor then in his possession 
or under his control to be kept for him by the board until the order of 
interdiction is revoked or set aside, or to be purchased by the board at a 
price to be fixed by it. 


History: En. Sec. 67, Ch. 105, L. 1933. Intoxicating Liquors€—106 et seq.; 258 
et seq. 

References 48 C.J.8. Intoxicating Liquors §§ 174 et 

State v. Wiles, 98 M 577, 41 P 2d 8. seq., 405, 407 et seq. 


4.202. (2815.127) Filing of order of interdiction—cancellation of per- 
mit. Upon receipt of the order of interdiction, the board shall cancel any 
permit held by the interdicted person, and shall notify the interdicted person 
and all vendors, and such other persons as may be provided by the regula- 
tions, of the cancellation of the permit, and of the order of interdiction so 
made and filed prohibiting the sale of liquor to the interdicted person. 

History: En. Sec. 68, Ch. 105, L. 1933. References 
State v. Wiles, 98 M 577, 41 P 2d 8. 


4-203. (2815.128) Revocation of order of interdiction—restoration of 
rights. The court by whom an order of interdiction is made under this 
act, upon being satisfied that the justice of the case so requires, may revoke 
the order of interdiction by an order filed with the board; and upon the 
filing of the order of revocation, the interdicted person shall be restored 
to all his rights under this act, and the board shall accordingly forthwith 
notify all vendors and such other persons as may be provided by the regula- 
tions. 

History: En. Sec. 69, Ch. 105, L. 1933. References 
State v. Wiles, 98 M 577, 41 P 2d 8. 


4.204. (2815.129) Application and setting aside order of interdiction— 
restoration of rights—notice of application. (1) Upon the application to 
the judge of any district court by any person in respect of whom an order 
of interdiction has been made under this act, and upon it being made to 
appear to the satisfaction of the judge that the circumstances of the case 
did not warrant the making of the order of interdiction, or upon proof that 
the interdicted person has refrained from drunkenness for at least twelve 
months immediately preceding the application, the judge may by order set 
aside the order of interdiction filed with the board, and the interdicted 
person shall be restored to all his rights under this act, and the board shall 
accordingly forthwith notify all vendors and such other persons as may be 
provided by the regulations. 


(2) The applicant shall, at least ten clear days before the application, 
give notice thereof to the board, in writing, served upon the board, and to 
such other persons as the judge may direct. 
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History: En. Sec. 70, Ch. 105, L. 1933. Intoxicating Liquors@-108, 278. 
48 C.J.S. Intoxicating, Liquors §§ 177, 
References 425. 


State v. Wiles, 98 M 577, 41 P 2d 8. 


4.205. (2815.130) Penalty for violations of act. Every person who 
violates any provision of this act or the regulations made hereunder, shall be 
guilty of a misdemeanor unless other punishment is herein prescribed. 


History: En. Sec. 71, Ch. 105, L. 1933. Criminal Law@=27. 


22 C.J.8. Criminal Law §7. 
References 


State v. Wiles, 98 M 577, 41 P 24a 8. 


4.906. (2815.131) Officer or agent of corporation deemed party to of- 
fense, when. Where an offense against this act is committed by a corpo- 
ration, the officer or agent of the corporation in charge of the premises in 
which the offense is committed shall prima facie be deemed to be a party to 
the offense so committed, and shall be personally liable to the penalties pre- 
seribed for the offense as a principal offender; but nothing in this section 
shall relieve the corporation or the person who actually committed the of- 
fense from liability therefor. 

History: En. Sec. 72, Ch. 105, L. 1933. Corporations€306, 423. 
. 19 C.J.S. Corporations §§ 838, 1260 et 
seq. 

4-207. (2815.1382) Occupant of premises deemed party to offense, when. 
Upon proof of the fact that an offense against this act has been committed 
by any person in the employ of the occupant of any house, shop, room, or 
-other premises in which the offense is committed, or by any person who is 
suffered by the occupant, to be or remain in or upon such house, shop, room, 
or premises or to act in any way for the occupant, the occupant shall prima 
facie be deemed to be a party to the offense so committed, and shall be liable 
to the penalties prescribed for the offense as a principal offender, notwith- 
standing the fact that the offense was committed by a person who is not 
proved to have committed it under or by the direction of the occupant; but 
nothing in this section shall relieve the person actually committing the 
offense from liability therefor. 

History: En. Sec. 73, Ch. 105, L. 1933. Intoxicating Liquors€—168, 169. 
48 CJS. Intoxicating Liquors §§ 271, 
272, 273, 274, 275. 

4-208. (2815.133) Search warrants—issuance. (1) Upon information 
on oath by any inspector appointed under this act or by any peace officer 
showing reasonable cause to believe that liquor is unlawfully kept or had, 
or kept or had for unlawful purposes, in any building or premises, it shall be 
lawful for any justice by warrant under his hand to authorize and empower 
the inspector or peace officer, or any other person named therein, to enter 
and search the building or premises and every part thereof; and for that 
purpose to break open any door, lock, or fastening of the building or premises 
or any part thereof, or any closet, cupboard, box, or other receptacle therein 
which might contain liquor. 


History: En. Sec. 74, Ch. 105, L. 1933. 30 Am. Jur. 526, Intoxieating Liquors, 
. . §§ 524 et seq. 


Intoxicating Liquors€=249 et seq. 
48 C.J.S. Intoxicating Liquors §§ 392, 
394, 396. 
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4-209. (2815.134) Seizure of liquor and conveyance—forfeiture of con- 
veyance and liquor to state. Whenever an inspector or any peace officer in 
making or attempting to make a search under and in pursuance of author- 
ity of law, shall find in any motor vehicle, motor car, automobile, vessel, 
boat, canoe or conveyance of any description liquor which is unlawfully kept 
or had, or kept or held for unlawful purposes contrary to the provisions of 
this act, he may forthwith seize the liquor and packages in which the same is 
contained, and the motor vehicle, motor car, automobile, vessel, boat, canoe 
or conveyance in which such liquor is found; and upon the conviction of the 
occupant or person in charge of the vehicle, motor car, automobile, vessel, 
boat, canoe or conveyance, or of any other person, for having or keeping 
such liquors contrary to any of the provisions of this act in any such vehicle, 
motor car, automobile, vessel, boat, canoe or conveyance, the court in which 
the conviction of any such person is had may, in addition to the sentence 
imposed under authority of law, declare the liquor or any part thereof so 
seized, and the package in which the same is contained, to be forfeited to the 
state of Montana; and the court may in and by decree, further declare the 
vehicle, motor car, automobile, vessel, boat, canoe or conveyance so seized 
to be forfeited to the state of Montana. 


History: En. Sec. 75, Ch. 105, L. 1933. 30 Am. Jur. 539, Intoxicating Liquors, 
§§ 549 et seq. 


Intoxicating Liquors€=244 et seq. 
48 C.J.S. Intoxicating Liquors §§ 384, 
388, 390-392, 395 et seq. 


4-210. (2815.135) Force may be used in seizure of liquor, when—reten- 
tion of seized liquor—forfeiture—hearing. (1) Where liquor is found by 
any inspector or peace officer on any premises or in any place in such quan- 
tities as to satisfy the inspector or peace officer that such liquor is being had 
or kept contrary to any of the provisions of this act, it shall be lawful for 
the inspector or peace officer to forthwith seize and remove, by force if 
necessary, any liquor so found, and the packages in which the liquor was 
had or kept and immediately turn said hquor over to the Montana liquor 
control board. . 


(2) The Montana liquor control board shall commence an action in the 
district court of the county in which the liquor is found and seized against 
said liquor and the person or persons actually or apparently in possession 
or control thereof if any such person be present at the time of the seizure. 
The said liquor shall be named as one of the defendants to said action. 


(3) The complaint shall show the date and place of seizure, the name 
of the person or persons actually or apparently in possession or control 
thereof if any such person be present at the time of the seizure, the reasons 
the Montana liquor control board claims the right to the possession of said 
liquor and shall demand that all persons who claim any right to the posses- 
sion of said liquor shall show the nature of their claim or claims and that 
the court declare said liquor contraband and that the court order said liquor 
be forfeited to the state of Montana. 

(4) Summons shall be issued, served or published as in other civil ac- 
tions provided by Title 93, except that the summons shall be published in 
the county where said liquor was seized if a newspaper is published in said 
county. 
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(5) In all actions brought under this act, proof of the absence of the 
official seal of the Montana liquor control board upon the bottle, jug, pack- 
age, container or containers of such liquor shall be prima facie evidence that 
said liquor is contraband liquor and prima facie evidence of unlawful 
possession thereof in the defendants and each of them and in all other per- 
sons excepting the Montana liquor control board, and the court shall order 
all such liquor contraband and forfeited to the state of Montana. 


History: En. Sec. 76, Ch. 105, L. 1933; 
amd. Sec. 1, Ch. 140, L. 1945. 


4-211. (2815.136) Disposal of forfeited liquor—report by officers of 
seizure. (1) In every case in which a court makes any order for the for- 
feiture of liquor under any of the provisions of this act, and in every case in 
which any claimant to liquor under the provisions of section 4-210, fails to 
establish his claim and right thereto, the liquor in question and the packages 
in which the liquor is kept shall forthwith be delivered to the board. The 
board shall thereupon, determine the market value of all forfeited liquor 
which is found to be suitable for sale in the state liquor stores, and the board 
shall pay the amount so determined to the state treasurer, after deducting 
therefrom the expenses necessarily incurred by the board for transporting 
the forfeited liquor to the state liquor warehouses, and the liquor suitable 
for sale shall be taken into stock by the board and sold under the pro- 
visions of this act. All forfeited liquor which is found to be unsuitable for 
sale in state liquor stores shall be destroyed under competent supervision 
as may from time to time be directed by the board. 


(2) In every case in which liquor is seized by a peace officer it shall 
be his duty to forthwith make or cause to be made to the board a report 
in writing, of the particulars of such seizure. 


History: En. Sec. 77, Ch. 105, L. 1933. Intoxicating Liquors€=255. 
| 48 CJ.S. Intoxicating Liquors §§ 395, 


403. 

4-212. (2815.137) Inspection of carriers’ records — when authorized. 
For the purpose of obtaining information concerning any matter relating to 
the administration or enforcement of this act, the board or any person ap- 
pointed by it in writing for the purpose may inspect the freight and express 
books and records, and all waybills, bills of lading, receipts, and documents 
in the possession of any railway company, express company, or other common 
carrier doing business within the state containing any information or record 

relating to any goods shipped or carried or consigned or received for ship- 
ment or carriage within the state. 


History: En. Sec. 78, Ch. 105, L. 1933. 


4-213. (2815.138) Unlawful for carrier to refuse inspection of records. 
Every railway company, express company, or common carrier, and every 
officer or employee of any such company or common carrier, who neglects 
or refuses to produce and submit for inspection any book, record, or docu- 
ment referred to in the next preceding section when requested to do so by 
the board or by a person so appointed by it shall be guilty of an offense 
against this act. 


History: En. Sec. 79, Ch. 105, L. 1933. 
556 


LIQUOR CONTROL—ENFORCEMENT 4-217 


4-214. (2815.139) Description of offense—sufficiency of. In describing 
the offense respecting the sale or keeping for sale or other disposal of liquor, 
or the having, keeping, giving, purchasing or the consumption of liquor in 
any information, summons, conviction, warrant, or proceeding under this 
act, it shall be sufficient to state the sale or keeping for sale or disposal, 
having, keeping, giving, purchasing, or consumption of liquor, simply with- 
out stating the name or kind of such liquor or the price thereof, or any 
person to whom it was sold or disposed of, or by whom it was taken or con- 
sumed, or from whom it was purchased or received, and it shall not be 
necessary to state the quantity of liquor so sold, kept for sale, disposed of, 
had, kept, given, purchased, or consumed, except in the case of offenses 
where the quantity is essential, and then it shall be sufficient to allege the 
sale or disposal of more or less than such quantity. 


History: En. Sec. 80, Ch. 105, L. 1933. Intoxicating Liquors¢~248. 


48 C.J.S. Intoxicating Liquors § 393. 
References 


State v. Wiles, 98 M 577, 41 P 2d 8. 


4-215. (2815.140) Description of offense—sufficiency—defenses need not 
be negatived. The description of any offense under this act, in the words of 
this act or in any words of like effect, shall be sufficient in law; and 
any exception, exemption, provision, excuse, or qualification, whether it 
occurs by way of proviso or in the description of the offense in this act, 
may be proved by the defendant, but need not be specified or negatived 
in the information or complaint; but if it is so specified or negatived, no 
proof in relation to the matter so specified or negatived shall be required 
on the part of the informant or complainant. 


History: En. Sec. 81, Ch. 105, L. 1933. Indictment and Information¢=110 (31). 
42 C.J.S. Indictment and Information 
References § 39. 


State v. Wiles, 98 M 577, 41 P 2d 8. 


4-216. (2815.141) Sufficiency of evidence. In any prosecution under 
this act for the sale or keeping for sale or other disposal of liquor, or the 
having, keeping, giving, purchasing, or consuming of liquor, it shall not be 
necessary that any witness should depose to the precise description or quan- 
tity of the liquor sold, disposed of, kept, had, given, purchased, or con- 
sumed, or the precise consideration (if any) received therefor, or to the fact 
of the sale or other disposal having taken place with his participation or to 
his own personal or certain knowledge; but conviction may be based upon 
circumstantial evidence reasonably tending to establish the guilt of the 
accused beyond a reasonable doubt. 

History: En. Sec. 82, Ch. 105, L. 1933. 48 C.J.S. Intoxicating Liquors § 371 et 


Intoxicating Liquors€=236 (13). 30 Am. Jur. 489, Intoxicating Liquors, 
. §§ 443 et seq. 

4.217. (2815.142) Proof of violation—sufficiency. In proving the sale, 
disposal, gift, or purchase, gratuitous or otherwise, or consumption of liquor, 
it shall not be necessary in any prosecution to show that any money actual- 
ly passed or any liquor was actually consumed, if the court hearing the 
ease is satisfied that a transaction in the nature of a sale, disposal, gift, 
or purchase actually took place, or that any consumption of liquor was 
about: to take place; and proof of consumption or intended consumptiop 
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of liquor on premises on which such consumption is prohibited, by some 
person not authorized to consume liquor thereon, shall be evidence that 
such liquor was sold or given to or purchased by the person consuming, 
or being about to consume, or carrying away the same, as against the 
occupant of the said premises. 


History: En. Sec. 83, Ch. 105, L. 1933. 48 C.J.S. Intoxicating Liquors § 341 et 
seq. 

Intoxicating Liquors€—236. 30 Am. Jur. 489, Intoxicating Liquors, 
§§ 443 et seq. 


4.918. (2815.143) Analyst’s report as prima facie evidence of contents. 
_ In any prosecution under this act, or the regulations made thereunder, pro- 
duction by a police officer, policeman, constable, inspector or peace officer, of 
a certificate or report signed or purporting to be signed by a United 
States or state analyst as to the analysis or ingredients of any liquor or 
other fluid or any preparation, compound, or substance, such certificate 
or report shall be prima facie evidence of the facts stated in such certificate 
or report and of the authority of the person giving or making the same 
without any proof of appointment or signature. 


History: En. Sec. 84, Ch. 105, L. 1933. Criminal Law@-429, 444. 
23 C.J.S. Criminal Law § 844. 


4.219, (2815.144) Presumption of intoxicating liquor arises, when. The 
court trying a case shall, in the absence of proof to the contrary, be at lib- 
erty to infer that the liquor in question is intoxicating from the fact that a 
witness described it as intoxicating, or by a name which is commonly 
applied to an intoxicating liquor. 

History: En. Sec. 85, Ch. 105, L. 1933. 


4.220. (2815.145) Inferences from facts of act claimed to be violation. 
Upon the hearing of any charge of selling or purchasing liquor, or of unlaw- 
fully having or keeping liquor, contrary to any of the provisions of this act, 
the court trying the case shall have the right to draw inferences of fact 
from the kind and quantity of liquor found in the possession of the person 
accused, or in any building, premises, vehicle, motor-car, automobile, ves- 
sel, boat, canoe, conveyance, or place occupied or controlled by him, and 
from the frequency with which liquor is received thereat or therein or is 
removed therefrom, and from the circumstances under which it is kept or 
dealt with. 


History: En. Sec. 86, Ch. 105, L. 1933. Criminal Law@=559. 
23 C.J.S. Criminal Law § 902. 


4-221. (2815.146) Defendant to prove innocence, when. If, on the 
prosecution of any person charged with committing an offense against this 
act, in selling or keeping for sale or giving or keeping or having or pur- 
chasing or receiving liquor, prima facie proof is given that such person had 
in his possession or charge or control any liquor in respect of or concerning 
which he is being prosecuted, then, unless such person proves that he did 
not commit the offense with which he is so charged, he-may be convicted of 
the offense. . 

History: En. Sec. 87, Ch. 105, L. 1933. 


4.222. (2815.147) Burden of proof. (1) The burden of proving the 
right to have or keep or sell or give or purchase or consume liquor shall be 
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on the person accused of improperly or unlawfully having or keeping or sell- 
ing or giving or purchasing or consuming such liquor. 

(2) The burden of proving that any prescription or administration of 
liquor is bona fide and for medical purposes only shall be upon the person 
who prescribes or administers such liquor, or causes such liquor to be 
administered, and the court trying a case shall have the right to draw in- 
ferences of fact from the frequency with which similar prescriptions are 
given and from the amount of liquor prescribed or administered, and from 
the circumstances under which it is prescribed or administered. 


History: En. Sec. 88, Ch. 105, L. 1933. 30 Am. Jur. 478, Intoxicating Liquors, 
§§ 420 et seq. 


4-223. (2815.148) District court to have jurisdiction of offenses. The 
district courts shall have original jurisdiction in all criminal actions for 
violations of the provisions of this act, and in all civil actions for the re- 
‘eovery or enforcement of fines, penalties and forfeitures provided for in this 
act, and all such actions, both criminal and civil, shall be instituted, prose- 
euted and tried in the district court. 


History: En. Sec. 2, Ch. 166, L. 1935. charging such a violation, interposed on 

; t eh hy the ground that a misdemeanor being 
Jurisdiction of District Court charged, jurisdiction was in a justice of 
By the provisions of this section original the peace court, did not lie. State v. Dris- 

jurisdiction is. conferred on the district coll, 101 M 348, 351, 54 P 2d 571. 

- court in all eriminal actions arising out 

of violation of the state liquor control Intoxicating Liquors€197. 

act; hence a demurrer to an information 48 C.J.S. Intoxicating Liquors § 110. 


4-224, (2815.149) Appeals. An appeal shall lie from any conviction or 
order made in the prosecution of any offense against any of the provisions of 
this act and the practice and procedure on any appeal from any such con- 
viction or order, and all proceedings thereon shall be governed by the law 
applicable to appeal in criminal cases. 


History: En. Sec. 89, Ch. 105, L. 1933. 48 C.J.S. Intoxicating Liquors § 379. 
30 Am. Jur. 501, Intoxicating Liquors, 
Intoxieating Liquors¢241. §§ 469, 470. 


4-225. (2815.150) Inspectors and prosecuting officers may be employed 
by board. The board may appoint one or more inspectors or prosecuting 
officers, who, under its direction, shall perform such duties as it may require, 
and who shall be paid such salaries, fees and expenses as the said board 
may fix. 


History: En. Sec. 90, Ch. 105, L. 1933. Intoxicating Liquors€=10, 61, 129. 
. 48 C.J.S. Intoxicating Liquors § 212, 


- 4.226. (2815.151) Property and moneys acquired belong to state—ex- 
penses of administration, how paid. All property, whether real or personal, 
all moneys acquired, administered, possessed or received by the board and 
all profits earned in the administration of this act, shall be the property of 
the state, and all expenses, debts and liabilities incurred by the board in 
connection with the. administration of this act, shall be paid by the board 
from the moneys received by the board under such administration. 


History: En. Sec. 91, Ch. 105, L. 1933. Intoxicating Liquors€128. 
48 C.J.8. Intoxicating Liquors § 211. 


4.227. (2815.152) Reports to state examiner—annual reports—contents. 
(1) The board shall from time to time make reports to the state examiner 
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covering such matters in connection with the administration or enforce- 
ment of this act as he may require, and shall annually make a report for 
the twelve months ending on the thirty-first day of December in the year 
in which the report is made, which shali contain— 


(a) A statement of the nature and amount of the business transacted 
by each vendor under this act during the year ; 


(b) A statement of its assets and liabilities including a profit and loss 
account, and such other accounts and matters as may be necessary to show 
the result of operations of the board for the year ; 


(c) General information and remarks as to the working of the law 
within the state. 


(2) Every annual report made under this section shall be forthwith 
laid before the legislature if the legislature is then in session, and if not 
then in session, shall be laid before the legislature within fifteen days after 
the opening of the next session. 


(3) The books and records of the board shall at all times be subject 
to examination and audit by the state examiner or his duly authorized 
agents or employees. 

History: En. Sec. 92, Ch. 105, L. 1933. 


4.228. (2815.153) Board to pay expenses of administering act. The 
board shall make all payments necessary for the administration of this act, 
including the payment of the expenses of the members of the board and its 
staff, and all expenditures incurred in establishing and maintaining state 
liquor stores and in the administration of this act. 

History: En. Sec. 93, Ch. 105, L. 1933. References 


Carey v. McFatridge, 115 M 278, 292, 
142 P 2d 329. 


4-229. (2815.154) Disposition of money received. All moneys received 
from the sale of liquor at the state liquor stores or from license fees or taxes 
or otherwise, arising in the administration of this act, shall be paid to the 
board, and the board is hereby authorized to make such expenditures as from 
time to time become necessary in the administration of this act, including in 
such expenditures all salaries, expenses of officers, agents and employees, and 
all proper expenditures incurred in acquiring property and merchandise in 
connection with the administration of this act, and no obligation created or 
incurred by the board shall ever be, or become, a debt or claim against the 
state of Montana, but shall be payable by the board solely from funds de- 
rived from the operation of state liquor stores, and the board shall pay into 
the state treasury the receipts from all taxes and licenses by it collected, 
and also the net proceeds from the operation of state liquor stores. 


History: En. Sec. 94, Ch. 105, L. 1933; 
amd. Sec. 1, Ch. 54, L. 1939. 


Purchase Contract Not Pledging State 
Credit 


In an original declaratory judgment 
action by the state treasurer to determine 
his duties with regard to a $150,000 draft 
drawn upon him by the state liquor con- 
trol board on funds deposited with him 
and raised by the board through partici- 


pation of 127 state retail dealers to cover 
a down payment on 15,000 cases of liquor 
to meet a war emergency shortage, the 
state to take its mark-up and sell the 
liquor to the dealers, held, that the board’s 
contract of purchase may not be held as 
a pledging of the state’s credit in contra- 
vention of art. XIII sec. 1 of the state 
constitution. Carey v. McFatridge, 115 M 
278, 291, 142 P 2d 329. 
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4.230. (2815.155) When balance sheet and profit and loss statement to 
be made. The accounts of the board shall be made up to the 31st day of 
December in each year and at such other times as may be required by the 
state examiner; and in every case the board shall prepare a balance sheet 
and statement of profit and loss and submit the same to the state examiner. 

History: En. Sec. 95, Ch. 105, L. 1933. 


4-231. (2815.156). Reserve fund may be created. From the profits 
arising under this act, as certified by the state examiner, there shall be taken 
such sums as may be determined by the board for the creation of a reserve 
fund to meet any loss that may be incurred by the state in connection with 
the administration of this act, or by reason of its repeal. 

History: En. Sec. 96, Ch. 105, L. 1933. 


4-232. (2815.158) Orders for purchase of liquor—cancellation of orders. 
Every order for the purchase of liquor shall be authorized by the secretary 
of the board and no order shall be valid or binding unless so authorized. A 
duplicate of every such order shall be kept at the principal office of the 
board. All cancellations of orders shall be executed in the same manner 
and a duplicate thereof kept as aforesaid. 

History: En. Sec. 98, Ch. 105, L. 1933. 


4-233.. (2815.159) Intent and construction of act. The purpose and in- 
tent of this act are to prohibit transactions in liquor which take place wholly 
within the state of Montana except under state control as specifically pro- 
vided by this act, and every section and provision of this act shall be con- 
strued accordingly. The provisions of this act dealing with the importa- 
tion, sale and disposition of liquor within the state through the instru- 
mentality of a board and otherwise provide the means by which such state 
control shall be made effective, and nothing in this act shall be construed 
as forbidding, affecting or regulating any transaction which is not subject 
to the legislative authority of the state. 


History: En. Sec. 99, Ch. 105, L. 1933. Statutes¢-179. 
59 C.J. Statutes § 567. 


4-234, (2815.160) Officers may administer oaths. Every vendor and 
every official authorized by the board to issue permits under this act may ad- 
minister any oath and take and receive any affidavit or declaration re- 
quired under this act or the regulations. 

History: En. Sec. 100, Ch. 105, L. 1933. 


4-235. (2815.161) Indebtedness may be created—limitation. The board 
is hereby authorized to incur indebtedness in the administration of this act 
for necessary expenses and the acquisition of necessary property and 
merchandise, provided, however, that the total amount of outstanding in- 
debtedness shall not at any time exceed the sum of twenty-five thousand 
dollars ($25,000.00) and provided further that any indebtedness so incurred 
by the board shall be paid solely out of the moneys arising in the admin- 
istration of this act. 

History: En. Sec. 101, Ch. 105, L. 1933. 


4-236. (2815.162) Effective date of act—intent of act. This act shall go 
into full force and effect at such time as the manufacture, importation and 
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sale of distilled or vinous liquors, or either or any of them for beverage pur- 
poses, shall become lawful under the constitution and laws of the United 
States; it being hereby declared that this act is intended as a companion 
measure to an act entitled: “An act to provide for the licensing and regu- 
lation, manufacture, sale and distribution of beer and other similar fer- 
mented beverages, and for the raising and disposition of revenue there- 
from,” which latter act is to become effective at such time as the Congress 
of the United States shall pass a law declaring that beer with an alcoholic 
content of at least three per centum (8%) by weight is non-intoxicating; 
it being the purpose and intention of this act to control and regulate the 
sale of distilled and vinous liquors and beer at such time as the constitu- 
tion of the United States shall permit, and not to interfere with the regu- 
latory measures providing for the sale of beer and other similar fermented 
beverages at such time as the Congress of the United States shall make 
change in the provision of the law determining the alcoholic content per- 
mitted for sale of beer and malt extracts; it being further declared to be 
the intention of this act that it shall be administered and applied in con- 
junction with said act above designated, regulatory of the sale and distri- 
bution of beer and other fermented beverages, the impelling thought being 
that the Congress of the United States will modify the present existing law 
respecting the alcoholic content of beer and other fermented beverages 
before a repeal shall have been accomplished of the eighteenth amendment 
to the constitution of the United States. | 


History: En. Sec. 102, Ch. 105, L. 1933. Statutes€—250. 
59 C.J. Statutes § 674. 


4-237. (2815.163) Penalty for violations not otherwise provided for. 
Anyone violating any of the provisions of this act shall be guilty of a mis- 
demeanor and be subject to punishment not exceeding five hundred dollars 
($500.00) fine, or six (6) months’ imprisonment, either or both; except where 
other penalties or punishment is herein expressly provided. 

History: En. Sec. 103, Ch. 105, L. 1933. © Criminal Law@ 27, 1208. 
22 O.J.8. Criminal Law §§ 6, 7. 

4.238. Premises where liquor illegally sold common nuisance. Any 
room, house, building, boat, vehicle, structure or place where intoxicating 
liquor is knowingly manufactured, sold, or bartered, in violation of the state 
liquor control act of Montana and all property Nap tne kept and used in 
maintaining the same is hereby declared to be a common “nuisance”, and any 
person who maintains such a common nuisance shall be guilty of a mis- 
demeanor, and upon conviction thereof shall be fined not less than one hun- 
dred dollars ($100.00), nor more than five hundred dollars ($500.00) and by 
imprisonment not less than thirty days, nor more than six months. 

History: En. Sec. 8, Ch. 30, L. 1937. Intoxicating Liquors@=143. 
48 C.J.S. Intoxicating Liquors §§ 226- 
228. 

4-239. Actions to enjoin nuisance—procedure. An action to enjoin any 
nuisance defined in this act; may be brought in the name of the state of Mon- 
tana by the attorney general of the state or any county attorney. Such ac- 
tion shall be brought and tried as an action in equity, and may be brought 
in any court having jurisdiction to hear and determine equity cases. If it is 
made to appear by affidavits, or otherwise, to the satisfaction of the court 


562 


MONTANA BEER ACT 4—239 © 


or judge in vacation, that such nuisance exists, a temporary writ of injunc- 
tion shall forthwith issue, restraining the defendant from conducting or 
permitting the continuance of such nuisance until the conclusion of the trial. 
If a temporary injunction is prayed for, the court may require from the ap- 
plicant for such restraining order a bond in such sum as deemed advisable, 
if such application be made by a person other than a duly qualified and act- 
ing officer of the state or any political sub-division thereof and upon ap- 
proval of such bond by the judge of said court issue an order restraining 
the defendant and all other persons from removing the fixtures or other 
things used in connection with the violation of this act, constituting such 
nuisance. Such action shall be prosecuted and tried in the same manner and 
the court shall grant the same relief as in suits to abate nuisances for viola- 
tion of the Montana beer act. 


History: En. Sec. 9, Ch. 30, L. 1937. 30 Am. Jur. 506, Intoxicating Liquors, 
§ 482 et seq. 


Intoxiecating Liquors@258 et seq. 
48 C.J.S. Intoxicating Liquors §§ 405, 
407. 


CHAPTER 3 


MONTANA BEER ACT—LICENSING SALE OF BEER UNDER SUPERVISION 
OF STATE LIQUOR CONTROL BOARD 


Section 4-301. Citation of act. 

4-302. Definitions. 

4-303. Closing hours for licensed retail beer establishments. 

4-304. ale % beer during closed hours forbidden—lawful business need not be 
closed. 

4-305. Penalty. 

4-306. Montana liquor control board to administer act. 

4-307. Powers of board to effectuate act. 

4-308. Beer, when declared non-intoxicating—sales, when permitted. 

4-309. Possession, manufacture or disposal of beer in other manner than pre- 
seribed unlawful. 

4-310. Applications for sale or manufacture of beer—qualifications of applicant. 

4-311. Brewers’ monthly report—power of board to inspect books and premises. 

4-312. Penalty for brewers’ failure to file statement. 

4-313. Sale of beer by brewers—to whom. 

4-314. Sale by brewers to public. 

4-315. Brewers not to retail beer, when. 

4-316. Labeling of beer bottles and barrels. 

4-317. To whom brewer may sell and deliver—revocation and suspension of license 
—appeal—tax on beer. 

4-318. Wholesalers’ licenses—application for and issuance. 

4-319. Monthly report of wholesaler. 

4-320. Penalty for wholesalers’ failure to file statement—payment of tax. 

4-321. To whom wholesaler may sell. 

4-322. When wholesaler may sell to public. 

4-323. Consumption of beer on wholesalers’ premises unlawful. 

4-324. Tax on imported beer—computation in case of barrels of capacity other 
than thirty-one gallons. 

4-325. Penalty for brewer’s failure to make returns—lien of taxes—enforcement 
—release. 

4-326. Carriers’ reports of beer transported. 

4-327. Retailers’ license—application and issuance—display required—check of 
alcoholic content by board. 

4-328. Sale of beer by retailer—consumption on premises. 

4-329. Sale of beer by retailer for consumption off premises. 

4-330. Purchase of beer by retailer. 

4-331. Club license—application and issuance—alcoholic content may be tested 
by board. 
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4-332. Special pertnits to sell beer—application and issuance—fee. 

4-333. Qualifications of retail licensee—limit on number of licenses. 

4-334. Limitations on issuance of club license. 

4-335. Sale of beer under club license. 

4-336. Clubs to purchase from licensed brewer or wholesaler only. 

4-337. Railroad car or carrier’s license—application for and issuance of license— 
inspection—sale to persons under twenty-one years of age or disorderly 


person. 
4-338. Purchase of beer must be from licensed brewer, wholesaler or retailer. 
4-339. Qualifications of waiters to serve beer. 
4-340. License to retailers outside city or town limits. 
4-341. Fees for licenses—expiration dates—regulation by cities and towns. 


4-342. Revocation or suspension of license. 

4-343. Appeal to district court in case of refusal to grant or on revocation or 
suspension of license. 

4-344. Penalties for violations—jurisdiction. 

4-345. Common nuisance defined—-misdemeanor—lien on premises—disposal of 


beer to minors. 
4-346. Action to enjoin nuisance—injunction—order of court—bond. 
4-347. Revenue to be paid to state treasurer—audit of books—disposition of 


revenue. 

4-348. Repealing clause—purpose of act. 

4-349. Brewers and wholesalers not to be interested in retailer financially. 

4-350. Election to determine whether or not beer should be sold in county to be 
ordered upon application of one-third of the voters. 

4-351. Notice of election. 

4-352. Ballots—what to contain. 

4-353. Election—how held. 

4-354. Effect when vote is against sale of beer. 

4-355. No election more than once in two years. 

4-356. Election—how contested. 


4-301. (2815.10) Gitation of act. This act may be cited as the Montana 


Beer Act. 


History: En. Sec. 1, Ch. 106, L. 1933. References 
Beer R. P. Assn. v. State Bd. of Equali- 
zation, 95 M 30, 32, 25 P 2d 128. 


4-302. (2815.11) Definitions. In this act, the expression 

(a) “Board” as used in this act means the Montana liquor control 
board, which shall administer the Montana beer act, under its provisions ex- 
officio and without additional compensation. 

(b) “Beer” means any beverage cbtained by alcoholic fermentation of 
an infusion or decoction of barley, malt and hops, or of any other similar 
products in drinkable water. 

(c) “Brewer” means any person having a factory or an establishment 
adapted for the making of beer. 

(d) “Club” means any association of individuals for purposes of mutual 
entertainment and convenience and shall include the premises applied or 
used for any such purpose. 

(e) “Club member” means a person who, whether as a charter member 
or admitted according to the by-laws or rules of the club, has become a mem- 
ber thereof who maintains his membership by the payment of his regular 
periodic dues in the manner provided by such rules or by-laws and whose 
name and address are entered in the lst of membership supplied to the 
board at the time of the application for a club license under this act, or if 
admitted thereafter within ten (10) days after his admission. 

(f) “Person” includes every partnership, corporation, or association. 
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(g) “Retailer” means any person engaged in the sale and distribution of 
beer, either on draught or in bottles, to the public to be served and con- 
sumed on the premises of such retailer, or in the sale or distribution of beer 
to the public with intent that such beer shall be taken away from the prem- 
ises of such retailer for consumption off such premises. 


(h) “Vehicle” means any means of transportation by land or by water 
or by air and includes everything made use of in any way whatever for such 
transportation. 


(i) “Wholesaler” means any person having a store or establishment for 
the sale and distribution of beer in wholesaling or jobbing quantities, or for 
the sale and distribution of beer in original packages to the public with in- 
tent that such packages shall be delivered or taken away from the premises 
of such wholesaler in unbroken package for consumption off the premises of 
such wholesaler. 


History: En. Sec. 2, Ch. 106, L. 1933; References 
amd. Sec. 1, Ch. 46, Ex. L. 1933; amd. Sec. Beer R. P. Assn. v. State Bd. of Equali- 
6, Ch. 30, L. 1937. zation, 95 M 30, 32, 25 P 2d 128. 


4-303. Closing hours for licensed retail beer establishments. Hereafter 
all licensed establishments wherein beer as defined by subsection (b) of sec- 
tion 4-302, is sold, offered for sale or given away at retail shall be closed 
during the following hours: 


(a) Sunday from two A. M. to one P. M.; 

(b) On any other day between two A. M. and eight A. M.; 

(c) On any day of a general, primary, or special bond election, during 
the hours when the polls are open; provided, however, that when any mu- 
nicipal incorporation has by ordinance further restricted the hours of sale 
of beer, then the sale of beer is prohibited within the limits of any such city 
or town during the times such sale is prohibited by this act and in ad- 
dition thereto during the hours that it is prohibited by such ordinance. 

History: En. Sec. 1, Ch. 161, L. 1943. 


4-304. Sale of beer during closed hours forbidden—lawful business need 
not be closed. During the hours when the said licensed establishments where 
_beer is sold at retail are required by this act to be closed, it shall be unlaw- 
ful to sell, offer for sale or give away any beer, and during such hours all 
persons save employees of such licensed establishments shall be excluded 
therefrom ; provided, however, that when a licensed establishment is operated 
in conjunction with a hotel, restaurant, bus depot, railway terminal, or other 
lawful business other than that of the sale of intoxicating liquor or beer, 
then such other lawful business need not be closed, but only the part thereof 
where such beer or liquor is sold. 

History: En. Sec. 2, Ch. 161, L. 1943. 


4.305. Penalty. Any person violating any of the provisions of this act, 
shall be deemed guilty of a misdemeanor and upon conviction thereof shall 
be punished by a fine of not less than one hundred dollars ($100.00) nor more 
than five hundred dollars ($500.00) or by imprisonment in the county jail 
for not less than thirty (30) days nor more than six (6) months or by both 
such fine and imprisonment. 

History: En. Sec. 3, Ch. 161, L. 1943. 
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4-306. Montana liquor control board to administer act. The power 
and authority to administer the Montana beer act, heretofore vested in the 
state board of equalization, is hereby transferred from the state board of 
equalization to the Montana liquor control board, and all power and author- 
ity in regard to the administration of the Montana beer act is hereby vested 


- in the Montana liquor control board. 
History: En. Sec. 7, Ch. 30, L. 1937. 


4-307. 
have power: 


(a) 


Intoxicating Liquors@=129. 
48 C.J.S. Intoxicating Liquors § 212. 


(2815.12) Powers of board to effectuate act. The board shall 


To do all such things as are deemed necessary or advisable for the 


purpose of carrying into effect the provisions of this act and regulations 


made thereunder. 


(b) Without in any way limiting or being limited by the foregoing, the 
board may make such regulations as are necessary and feasible for the pur- 
pose of carrying into effect the provisions of this act, and such regulations 
shall have the full force and effect of law. 


(¢) 


carry out the provisions of this act. 


History: En. Sec. 3, Ch. 106, L. 1933; | 


amd. Sec. 2, Ch. 46, Ex. L. 1933. 


Constitutionality 


Delegation of power to the state board 
of equalization acting ex officio as beer 
board administering Montana beer act 
(sees. 4-301 to 4-356) to make rules and 
regulations for the proper carrying into 
effect of the act, held not objectionable 
as a delegation of legislative power. 
State ex rel. Stewart v. District Court, 
103 M 487, 500, 63 P 2d 141. 


Power to Cancel Licenses 


Since the act provides that the regula- 
tions shall have the force and effect. of 
law, the board is authorized to cancel or 
suspend licenses upon the violation of any 
valid regulation. State ex rel. Stewart v. 
District Court, 103 M 487, 501, 63 P 2d 
141, 


Public Hearing Not Required 


The beer control board is not required 
to hold public hearing at which testimony 


4.308. 


The board shall prescribe forms of applications and licenses to 


may be produced before it is authorized 
to suspend or revoke a retail beer license 
for alleged violation of its regulations; if 
upon such examination as it is authorized 
to make, it is satisfied that its regulations 
have been disregarded, it may, in its dis- 
cretion, take action. State ex rel. Stewart 
v. District Court, 103 M 487, 501, 63 P 2d 
141, 


Writ of Prohibition Exceeded Jurisdic- 
tion 

Held, on application for writ of pro- 
hibition by the ex officio beer board to 
restrain the district court from a like 
proceeding instituted by beer licensees to 
annul an order suspending their licenses, 
that board did not exceed its jurisdiction 
in suspending licenses, but trial court in 
issuing order to show cause exceeded its 
jurisdiction. State ex rel. Stewart v. Dis- 
trict Court, 103 M 487, 501, 63 P 2d 141. 


Intoxicating Liquors¢=110 et seq. 
48 C.J.S. Intoxicating Liquors § 191 et 
seq. 


(2815.13) Beer, when declared nonintoxicating—sales, when per- 


mitted. Beer containing one-half of one per cent (14 of 1%), or more, of 
alcohol by volume, and not more than three and two-tenths per cent (3.2%) 
of alcohol by weight, is hereby declared to be nonintoxicating, and such beer 
and other beer containing more than three and two-tenths per cent (3.2%), 
but not more than four per cent (4%) of alcohol by weight may be manu- 
factured and/or sold or transported in and into this state or possessed there- 
in in the manner and under the conditions prescribed in this act and not 
otherwise. The sale of beer by the Montana liquor control board is hereby 
prohibited, save and except ale, porter and stout containing more than four 
per cent (4%) of alcohol by weight. 
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History: En. Sec. 4, Ch. 106, L. 1933; Intoxicating Liquors€—134. 
amd. Sec. 1, Ch. 89, L. 1937; amd. Sec. 1, 48 C.J.S. Intoxicating Liquors §§ 10, 217. 
Ch. 186, L. 1947. 30 Am. Jur, 256, Intoxicating Liquors, 
§ 8. 

4-309. (2815.14) Possession, manufacture or disposal of beer in other 
manner than prescribed unlawful. It shall be unlawful to manufacture or 
sell, or dispose of, or possess for the purpose of sale, beer of any kind or 
character of an alcoholic content greater than herein prescribed, or other 
than in the manner permitted by this act. 


History: En. Sec. 5, Ch. 106, L. 1933. 48 C.J.S. Intoxicating. Liquors §§ 221, 
280 et seq. 


Intoxicating Liquors€137 et seq. 


4-310. (2815.15) Applications for sale or manufacture of beer—qualifi- 
cations of applicant. Any person, desiring to manufacture and sell beer 
under the provisions of this act, shall first apply to the board for a permit 
so to do and pay with such application the license fee herein prescribed ; the 
board shall require of such applicant satisfactory evidence that the appli- 
cant is of good moral character and a law abiding person. Upon being 
satisfied from such application, or otherwise, that such applicant is qualified 
as herein provided, the board shall issue such license to such person, which 
license shall be at all times prominently displayed in the place of business 
of such ‘applicant. If the board shall find that such applicant is not qualified, 
no license shall be granted and such license fee shall be returned. 


History: En. Sec. 6, Ch. 106, L. 19383. 


4-311. (2815.16) Brewers’ monthly report—power of board to inspect 
books and premises. Every brewer, licensed to do business in this state, 
shall, on or before the fifteenth day of each month, make an exact return to 
_the bodrd of the amount of beer manufactured by him and the amount sold 
by him in the previous month, and of his inventory, in the manner and form 
as shall be prescribed by the board, and the board shall have the right at 
any time to make an examination of any brewer’s books and of his premises, 
and otherwise check the accuracy of any such return, or to check the alco- 
holic content of beer manufactured by him. 


" History: En. Sec. 7, Ch. 106, L. 1933. Intoxicating Liquors¢=79. 
48 C.J.S. Intoxicating Liquors § 114. 


4-312. (2815.17) Penalty for brewers’ failure to file statement. Any 
such tax not paid within the time herein provided for shall be delinquent 
and a penalty of five per cent (5%) thereof shall be added thereto and the 
whole thereof shall bear interest at the rate of one per cent (1%) per month 
from the date of delinquency until paid, and any brewer who fails, neglects 
or refuses to make the return to the board provided for in section 4-311 
hereof, or refuses to allow such examination, as provided for in section 4-311 
hereof, or fails to make an accurate return according to the manner pre- 
scribed, shall be deemed guilty of having committed a misdemeanor and 
upon conviction thereof shall be fined in an amount not exceeding one 
thousand dollars ($1,000.00). 

History: En. Sec. 8, Ch. 106, L. 1933; Intoxicating Liquors@—94, 132. 


amd, Sec. 1, Ch, 220, L. 1939. 48 C.J.S. Intoxicating Liquors §§ 27, 
3 | | 28, 30, 31, 56, 57, 187, 215, 218, 
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4-318. (2815.18) Sale of beer by brewers—to whom. It shall be lawful 
for any brewer to sell or dispose of beer manufactured by him to any whole- 
saler, retailer, club or common earrier holding and having a license under 
this act. 


History: En. Sec. 9, Ch. 106, L. 1933; Landlord and Tenant€—98 et seq. 
amd. Sec. 3, Ch. 46, Ex. L. 1933. 52 C.J.S. Landlord and Tenant §116 
et seq. 


4-314. (2815.19) Sale by brewers to public. It shall be lawful for any 
brewer to sell, deliver or distribute beer manufactured by him in original 
packages to the public with intent that such packages shall be delivered or 
taken away from the premises of such brewer in unbroken packages for con- 
sumption off the premises of such brewer. 

History: En. Sec. 10, Ch. 106, L. 1933. 


4-315. (2815.20) Brewers not to retail beer, when. It shall be unlawful 
for any brewer or breweries to have or own any permit to sell or retail 
beer at any place or premises; it being the declared intention to prohibit 
brewers from engaging in the retail dispensation of beer; provided, however, 
that this shall not be so construed as to prohibit breweries from making 
sale and delivery of beer by them manufactured in original packages at 
either wholesale or retail. 

History: En. Sec. 11, Ch. 106, L. 1933. 


4-316. (2815.21) Labeling of beer bottles and barrels. Every brewer, 
manufacturing and selling beer, shall put upon all bottles containing beer, a 
distinctive label, showing the nature of the contents, the name of the brewer, 
and the place where the beer was brewed, and shall show clearly on all 
barrels or other receptacles containing beer so manufactured, whether bot- 
tled or otherwise, the nature of the contents, the name of the brewer, and 
the place where the beer was brewed. For the purpose of this section, the 
contents of bottles, barrels, or other receptacles containing beer shall be 
shown by the use of the word “beer,” “ale,” “stout,” or “porter,” on the 
outside of all bottles, barrels and receptacles. 

History: En. Sec. 12, Ch. 106, L. 1933. 


4-317. (2815.22) To whom brewer may sell and deliver—revocation and 
suspension of license—appeal—tax on beer. (1) Any brewer duly licensed 
as such by the United States of America, who manufactures beer in the 
state of Montana, may, upon payment of a fee of seven hundred fifty dollars 
($750.00), be licensed by the board in accordance with the provisions of this 
act, and such regulations as may be prescribed by the board to sell and de- 
liver: 

(a) Beer and malt liquors to a vendor; 

(b) Beer to licensees who are entitled to purchase beer from a brewer 
under this act; or to do any one or more of such things. 

(2) The board may, in its discretion, grant or refuse such license and 
may from time to time, in the exercise of like discretion, with or without 
any hearing or the assigning of reason therefor, suspend or cancel any such 
license, and all rights of the brewer to sell or deliver beer or malt liquor 
thereunder. When the board shall have refused to grant a brewer’s license, 
as herein provided for, or shall revoke or suspend a license previously 
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issued by it, the board shall notify the applicant or the licensee, as the case 
may be, in writing by registered mail to the address of such applicant or 
licensee, of its action, giving the reasons therefor, and thereupon such appli- 
cant or licensee shall have a right of appeal to the district court of the 
county in which he shall reside, from the action of the board, by filing a 
notice with the clerk of the district court and paying the filing fee required 
to commence a suit or action in the district court, which appeal must be so 
taken within thirty (30) days after the order made and entered by the 
board. The trial shall be had before the district court upon the record as 
presented to the board and upon which its decision was rendered and there 
shall not be any additional evidence introduced or anything in the nature of 
a trial de novo. 

(3) In addition to the annual license tax hereby imposed, a tax of one 
dollar ($1.00) per barrel of thirty-one (31) gallons, is hereby levied and im- 
posed on each and every barrel sold by such licensed brewer, which said tax 
shall be due at the end of each month and shall be payable with the return 
required to be made under the provisions of section 4-311. 


History:. En. Sec. 13, Ch. 106, L. 1933; Intoxicating Liquors€~79, 105 et seq. 
amd. Sec. 4, Ch. 46, Ex. L. 1933. 48 C.J.S. Intoxicating Liquors § 114. 


4-318. (2815.23) Wholesalers’ licenses — application for and issuance. 
Any person desiring to sell and distribute beer as a wholesaler under the 
provisions of this act shall apply to the board for a license to do so and 
tender with his application the license fee hereinafter provided for and the 
board is hereby empowered, authorized, and directed to issue one wholesale 
license for every thirty (30) retail beer licenses figured on the number of 
retail beer licenses issued in the state to qualified applicants in accordance 
with the provisions of this act; such license shall be at all times prominently 
displayed in the place of business of such wholesaler. 

To qualify for a wholesaler’s license the applicant shall have been a 
resident of Montana for a period of five (5) years immediately prior to mak- 
ing application or if said applicant is a Montana corporation said corporation 
shall have been organized for a period of five (5) years immediately prior to 
making application; or if applicant is a foreign corporation said corporation 
shall have been authorized to do business in Montana for a period of five 
(5) years immediately prior to making application; and said applicant shall 
have a fixed place of business, sufficient capital, the facilities, storehouse, 
receiving house or warehouse for the receiving of, storage, handling, and 
moving of beer in large and jobbing quantities for distribution and sale in 
original packages to other licensed wholesalers or licensed retailers. Each 
wholesaler shall be entitled to only one wholesale license which license shall 
be issued for his principal place of business; duplicate licenses may be issued 
for sub-warehouses which said duplicate licenses shall at all times be prom- 
inently displayed at said sub-warehouse; licenses already issued which are 
in excess of said limitations and which are of issue on the date of the 
passage and approval of this act, shall be renewable, but no new wholesale 
beer licenses shall be issued until the number of licenses shall be reduced to 
within the above limitations. 

All beer manufactured outside of the state of Montana and shipped into 
Montana shall be consigned to and shipped to a licensed wholesaler; said 
wholesaler shall distribute said beer from his warehouse; said wholesaler 
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shall keep records at his principal place of business of all beer including the 
name or kind received, on hand, sold, and distributed; said records may at 
all times be inspected by any member or representative of the board; any 
beer which has been shipped into Montana and has not been shipped to and 
distributed from a warehouse of a licensed wholesaler shall be seized by any 
peace officer or representative of the board and may be confiscated in the 
manner as provided for the confiscation of intoxicating liquor. 
History: En. Sec. 14, Ch. 106, L. 1933; Intoxieating Liquors€55 et seq. 


amd. Sec. 5, Ch. 46, Ex. L. 1933; amd. Sec. 48 C.J.S. Intoxicating Liquors § 128. 
1, Ch. 246, L.. 1947. 


4-319. (2815.24) Monthly report of wholesaler. Every wholesaler, 1i- 
censed to do business in this state, as herein provided, shall on or before the 
fifteenth day of each month, make an exact return to the board of the 
amount of beer manufactured in this state, sold and delivered by him, and 
also of the amount of beer manufactured in places outside of the state, sold 
and delivered by him, during the previous month, and of his inventory in the 
manner and form as shall be prescribed by the board, and the board shall 
have the right at any time to make an examination of the said wholesaler’s 
books and of his premises, and otherwise check the accuracy of such return 
or to check the alcoholic content of beer which he may have on hand. 


History: En. Sec. 15, Ch. 106, L. 1933. 


4-320. (2815.25) Penalty for wholesalers’ failure to file statement—pay- 
ment of tax. With such return, the said wholesaler shall pay to the board 
the amount of tax upon all beer not manufactured in this state, on the basis 
hereinafter provided, which shall have been sold by him during such previous 
month. Any such tax not paid within the time herein provided for shall be 
delinquent and a penalty of five per cent (5%) thereof shall be added thereto 
and the whole thereof shall bear interest at the rate of one per cent (1%) 
per month from the date of delinquency until paid, and any wholesaler who 
fails, neglects or refuses to make the return to the board provided for in 
section 4-319, or refuses to allow such examination as provided for in section 
4-319, or fails to make an accurate return according to the manner pre- 
seribed, shall be deemed guilty of having committed a misdemeanor and 
upon conviction thereof shall be fined in an amount not exceeding one thou- 
sand dollars ($1,000.00). 

History: En. Sec. 16, Ch. 106, L. 1933; Intoxicating Liquors¢94, 132. 
amd. Sec. 2, Ch. 220, L. 1939. 48 C.J.S. Intoxicating Liquors §§ 27, 28, 
30, 31, 56, 57, 187, 215, 318. 

4-321. (2815.26) To whom wholesaler may sell. It shall be lawful for 
any wholesaler to sell and deliver beer purchased or acquired by him to a 
wholesaler, retailer, club or to a common carrier, holding and having a 
license under this act. | 


History: En. Sec. 17, Ch. 106, L. 1933; Intoxicating Liquors@=98 et seq. 
amd. Sec. 6, Ch. 46, Ex. L. 1933. 48 C.J.S. Intoxicating Liquors § 109 et 
seq. 


4.322, (2815.27) When wholesaler may sell to public. It shall be law- 
ful for any wholesaler to sell, deliver or distribute any beer purchased or 
acquired by him to the public in the original packages of quantities not less 
than two (2) gallons, with the intent that such packages shall be taken 
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away from the premises of such wholesaler in unbroken packages for con- 
sumption off the premises of such wholesaler. 
History: En. Sec. 18, Ch. 106, L. 1933; References 
amd, Sec. 7, Ch..46, Ex. L. 1933, : Beer R, P. Assn. v. State Bd. of Equali- 
‘ge zation, 95 M. 30, 32, 25 P 2d 128. 
4.3823. (2815.28) Consumption of beer on wholesalers’ premises unlaw- 
ful. It shall be unlawful for any wholesaler to sell, serve or give away any 
beer to be consumed on such wholesaler’s premises. 
History: En. Sec. 19, Ch. 106, L. 1933. 


4.324, (2815.29) Tax on imported beer—computation in case of barrels 
of capacity other than thirty-one gallons. <A tax of one dollar ($1.00) per 
barrel of thirty-one (81) gallons, is hereby levied and imposed on each and 
every barrel of beer manufactured out of this state and sold herein by any 
wholesaler, which said tax shall be due at the end of each month from said 
wholesaler, upon any such beer so sold by him during that month. As to 
any beer imported and sold in containers other than barrels, or in barrels © 
of more or less capacity than thirty-one (31) gallons, the quantity content 
shall be ascertained and computed by the board in determining the amount 
of tax due, as herein provided for. 


. History: En. Sec. 20, Ch. 106, L. 1933; 48 C.J.S. Intoxicating Liquors §181 et 
amd. Sec. 8, Ch. 46, Ex. L. 1933. seq. 

30 Am. Jur. 309, Intoxicating Liquors, 
Intoxicating Liquors€=90 et seq. § 99. 


4-325. Penalty for brewer’s failure to make returns—lien of taxes—en- 
forcement—release. If any brewer subject to the payment of the tax pro- 
vided for in subdivision (3) of section 4-317 or any wholesaler subject to 
the payment of the tax provided for in section 4-324, shall fail, neglect or 
refuse to make any return required by Montana beer act, or shall fail to 
make payment of such tax within the time herein provided, the board shall, 
forthwith after such time has expired, proceed to inform itself as best it 
may. regarding the matters and things required to be set forth in such return 
and from such information as it may be able to obtain, to make a statement 
showing such matters and things and determine and fix the amount of such 
tax due the state from such delinquent brewer or wholesaler and shall add 
thereto a penalty of five per cent (5%) thereof for the first failure, wilful 
neglect or refusal; ten per cent (10%) for the second; fifteen per cent 
(15%). for. the third; and twenty-five per cent (25%) for the fourth, and 
each subsequent failure, neglect or refusal, which shall be in addition to the 
five per cent (5%) penalty hereinbefore provided for non-payment of such 
tax within the time hereinbefore provided. Said tax and the penalties added 
thereto shall bear interest at the rate of one per cent (1%) per month from 
the date such returns should have been made and said tax paid. The board 
shall then proceed to collect such tax with penalties and interest. Upon re- 
quest of the board it shall be the duty of the attorney general to commence 
and prosecute to final determination in any court of competent jurisdiction 
an action to collect such tax. All taxes due from any brewer or wholesaler 
under the provisions of Montana beer act, together with all penalties and 
interest thereon, shall be a lien upon any and all property of such brewer 
or wholesaler upon the filing by the board of a duplicate copy of the state- 
ment so made by the board, or a certified copy of any return filed with said 
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board, in the office of the county clerk of the county where such property 
is situated, which lien shall have precedence over any other claim, lien or de- 
mand thereafter filed or recorded and may be enforced in the name of the 
state of Montana in the same manner as other liens are enforced by law. 
No action shall be maintained to enjoin the collection of such tax or any part 
thereof. When the amount due the state is paid in full and before the entry 
of foreclosure decree, the board shall release the said lien by filing in the 
office of the county clerk wherein is filed the said lien a written release 
thereof. At any time prior to the payment of said taxes, penalty and in- 
terest, before the entry of foreclosure decree, the board may release from 
the operation of said lien a part of said property to enable the brewer or 
wholesaler to mortgage, sell or otherwise dispose of the same in order to pro- 
eure funds with which to pay said taxes, penalty and interest, provided 
there remains, in the judgment of the board, sufficient property subject to 
said lien to insure the payment of the whole of said unpaid taxes, penalty 
and interest. " 
History: En. Sec. 3, Ch. 220, L. 1939. Intoxicating Liquors¢=93, 94. 


48 C.J.S. Intoxicating Liquors §§ 186, 
Loy. 


4-326. Carriers’ reports of beer transported. Every railroad and every 
motor carrier transporting beer manufactured out of this state from points 
without this state and delivering the same to points within this state shall, 
on or before the fifteenth day of each month, make an exact return to the 
board of the amount of such beer so transported and delivered by such rail- 
road or motor carrier during the previous month, and shall state in such re- 
turn the name and address of the consignor, the name and address of the 
consignee, the date of delivery, and the amount delivered. 


History: En. Sec. 4, Ch. 220, L. 1939. TIntoxicating Liquors¢-112%. 
48 C.J.S. Intoxicating Liquors § 208. 


4-327. (2815.30) Retailers’ license—application and issuance—display 
required—check of alcoholic content by board. Any person desiring to 
possess and have for sale beer, under the provisions of this act, for the pur- 
pose of selling it at retail, shall first apply to the board for a permit so to do 
and tender with such application the license fee herein provided for. Upon 
being satisfied from such application or otherwise that the applicant is 
qualified as herein provided, the board shall issue a license to such person, 
which license shall at all times be prominently displayed in the place of 
business of the applicant. If the board shall find that the applicant is not 
qualified, no license shall be granted and the license fee tendered shall be 
by the board returned. The board shall have the right and is hereby given 
authority to make, at any time, an examination of the books of account of 
any such retailer and of his premises and otherwise check his methods of con- 
ducting business and the alcoholic contents of the beer kept by him for 
sale. 

History: En. Sec. 28, Ch. 106, L. 1933; Intoxicating Liquors@=55 et seq. 
amd. Sec. 9, Ch. 46, Ex. L. 1933. 48 C.J.S. Intoxicating Liquors §§ 105, 
122, 125, 128, 132 et seq. 
References 30 Am. Jur. 306, Intoxicating Liquors, 


State ex rel. Stewart v. District Court, §§ 93 et seq. 
103 M 487, 501, 63 P 2d 141. 
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4-328. (2815.31) Sale of beer by retailer—consumption on premises. It 
shall be lawful for such retailer to sell and serve beer either on draught or in 
bottles to the public to be consumed on the premises of such retailer. 


History: En. Sec. 29, Ch. 106, L. 1933. Entertainment forbidden, secs. 94-3570, 


94-3571. 
Cross-References 


Bartenders, waiters and waitresses, age 
of employment, secs. 41-1135, 41-1136. 


4-329. (2815.32) Sale of beer by retailer for consumption off premises. 
It shall be lawful for such retailer to sell or furnish beer to the public with 
intent that such beer shall be taken away from the premises of such retailer 
for consumption off the premises of such retailer and in quantities not to 
exceed five (5) gallons. 


History: En. Sec. 30, Ch. 106, L. 1933; Intoxicating Liquors€=99 et seq. 
amd. Sec. 10, Ch. 46, Ex. L. 1933. 48 C.J.S. Intoxicating Liquors § 109 et 
seq. 


4-330. (2815.83) Purchase of beer by retailer. It shall be unlawful for 
such retailer to purchase or acquire beer from any one except a brewer or 
wholesaler licensed under the provisions of this act, or for any person, firm 
or corporation to sell or dispose of beer to any person who shall appear to be 
in an intoxicated or disorderly condition, or to allow or permit any intoxi- 
cated or disorderly person to come into, or remain in, or about his premises. 


History: En. Sec. 31, Ch. 106, L. 1933; 
amd. Sec. 11, Ch. 46, Ex. L. 1933. 


4-331. (2815.34) Club license—application and issuance—alcoholic con- 
tent may be tested by board. Any club desiring to possess or have for sale 
_ beer under the provisions of this act shall make application to the board for a 
permit so to do, accompanied by the license fee herein prescribed. Upon 
being satisfied from such application, or otherwise, that such applicant is 
qualified as herein provided, the board shall issue such license to such club, 
which license shall be at all times prominently displayed in the club prem- 
ises. If the board shall find that such applicant is not qualified, no license 
shall be granted and such license fee shall be returned. The board shall 
have the right at any time to make an examination of the premises of such 
club and to check the alcoholic content of beer being kept or sold in such 
club. 


History: En. Sec. 32, Ch. 106, L. 1933; 30 Am. Jur. 310, Intoxicating Liquors, 
amd. Sec. 12, Ch. 46, Ex. L. 1933. §§ 101, 102. 


4-332. (2815.85) Special permits to sell beer—application and issuance 
—fee. Any fair association or corporation maintaining or operating a place 
for the exhibition of livestock or agricultural or horticultural products, or 
for the exhibition of races or rodeos, charging an admission fee thereto, shall 
in the discretion of the board be entitled to a special permit to sell beer to 
the patrons of such exhibition to be consumed within the exhibition en- 
closure. 

The application of any such association or corporation shall describe 
the location of such enclosure wherein such exhibition is held, the nature 
of such exhibition, the period when it is contemplated that the same will 
be held. Such application shall be accompanied by the amount of the 
permit fee hereinafter provided. 
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The permit issued to such fair association or corporation shall be a 
special permit, but shall not authorize the sale of beer except starting one 
(1) day in advance of the regular period when exhibitions for which a fee 
is charged are being held upon such grounds and during the exhibition 
period described in such application, and for one (1) day thereafter. 

The permit fee shall be at the rate of ten dollars ($10.00) per day for 
each day beer is to be sold, or sold but in no event less than the sum of 
twenty-five dollars ($25.00), hereby fixed as the minimum fee for such per- 
mit. 


History: En. Sec. 13, Ch. 46, Ex. L. 
1933. 


4-333. (2815.36) Qualifications of retail licensee—limit on number of 
licenses. That a retail license to sell beer shall be issued to any person, firm 
or corporation who shall be approved by the majority of the board, as a fit 
and proper person, firm or corporation to sell beer, save and except that the 
number of such licenses which the board may issue shall be determined by 
the last official United States census authorized by Congress, to-wit: In 
towns of five hundred (500) inhabitants or less and within a distance of 
five (5) miles from the boundaries of said towns not more than two (2) 
retail beer licenses to be used in conjunction with retail liquor licenses and 
not more than one (1) additional retail beer license which shall not be used 
in conjunction with a retail lijuor license; in cities or towns of more than 
five hundred (500) inhabitants and not over two thousand (2000) inhabitants 
and within a distance of five (5) miles from the corporate limits or bound- 
aries of said cities and towns two (2) retail beer licenses for the first five 
hundred (500) inhabitants and one (1) retail beer license for each additional 
five hundred (500) inhabitants above the first five hundred (500) which said 
beer licenses shall be used in conjunction with retail liquor licenses and one 
(1) additional beer license for each five hundred (500) inhabitants which said 
beer license shall not be used in conjunction with retail liquor licenses; in 
cities over two thousand (2000) inhabitants and within a distance of five (5) 
miles thereof five (5) retail beer licenses for the first two thousand (2000) in- 
habitants and one (1) retail beer license for each additional one thousand 
(1000) inhabitants which said beer licenses shall be used in conjunction with 
retail liquor licenses and two (2) additional retail beer licenses for the first 
two thousand (2000) inhabitants or major fraction thereof and one (1) ad- 
ditional beer license for each additional two thousand (2000) inhabitants 
which beer licenses shall not be used in conjunction with retail liquor li- 
censes ; the number of the inhabitants in said cities and towns not including 
the number of inhabitants residing in the said five (5) mile area shall govern 
for the issuing of licenses within the limits of said cities and towns and in- 
cluding the five (5) mile area from the boundaries of said cities and towns, 
provided, however, that where there is a town within the five (5) mile area 
from a city, the populations shall be added together and the board shall de- 
termine the number of beer licenses to be issued in said city and town and 
the five (5) mile area from said city and town provided-also that the number 
shall not exceed the above limitation; the said distance of five (5) miles from 
the corporate limits or boundaries of said cities and towns shall be measured 
in a straight line from the nearest entrance of the premises to be licensed to 
the nearest boundary of such city or town; outside of said cities and towns 
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and said five (5) mile area: said board may issue retail beer licenses at its 
diseretion and said board shall have power and authority to approve or 
reject any application for such license; licenses already issued which are in 
excess of said limitations and which are of issue on the date of the passage 
and approval of this act, shall be renewable, but no new beer licenses shall 
be issued until the number of licenses shall be reduced to within the above 
limitations; the board shall have power to issue licenses for the sale of beer 
for off premises consumption, which licenses shall not be included in the 
above limitations; that a license for the sale of beer for off premises con- 
sumption shall be for the sale of beer in original packages for consumption 
off of the premises where said beer is sold; that it shall be unlawful for any 
such licensee to sell beer under such license for consumption on said prem- 
ises where said beer is sold; that the board shall have full discretion in the 
issuing of said licenses for the sale of beer for off premises consumption with 
full power to approve or reject any such application for such licenses and 
shall also have full power to suspend or revoke such licenses for cause; that 
the license fee for such licenses for the sale of beer for off premises con- 
sumption shall be the same as for a retail beer license. Except for the above 
limitations the board shall have power to determine after an investigation 
whether or not the premises for which any license applied for is within cer- 
tain defined zones in any incorporated city or town where the sale of beer 
is prohibited by ordinance provided said ordinance does not change the 
above limitations and provided also that a certified copy of said ordinance is 
on file with the board; or where said cities and towns do not have zoning 
ordinances whether or not the premises for which said license is applied for 
are off the regular police beats of said cities or towns and can be properly 
policed by local authorities; and whether or not the issuance of the license 
applied for outside of said cities and towns and said five (5) mile area would 
serve the public convenience or necessity. 


History: En. Sec. 14, Ch. 46, Ex. L. Intoxicating Liquors¢=58. 
1933; amd. Sec. 1, Ch. 225, L. 1947. 48 C.J.S. Intoxicating Liquors § 135. 
References 


State ex rel. Stewart v. District Court, 
103 M 487, 500, 63 P 2d 141. 


4-334. (2815.37) Limitations on issuance of club license. No club shall 
be granted a license to sell beer: 
(a) Ifitisa proprietary club or operated for pecuniary gain. 


(b) Unless such club was established as such club for at least one (1, 
year immediately prior to the date of its application for a license to sell beer. 


History: En. Sec. 33, Ch. 106, L. 1933. 


4-335. (2815.38) Sale of beer under club license. It shall be lawful for 
such club to sell and serve beer either on draught or in bottles to club mem- 
bers to be consumed on the premises of such club. 


History: En. Sec. 34, Ch. 106, L. 1933. Intoxicating Liquors@~99. 
48 C.J.S. Intoxicating Liquors §§ 113, 
115, 117. . 


4.336. (2815.39) Clubs to purchase from licensed brewer or wholesaler 
only. It shall be unlawful for any such club to purchase or acquire beer 
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from anyone except a brewer or wholesaler, licensed under the provisions 
of this act. 
History: En. Sec. 35, Ch. 106, L. 1933. 


4-337. (2815.40) Railroad car or carrier’s license—application for and 
issuance of license—inspection—sale to persons under twenty-one years of 
age or disorderly person. Any person maintaining or operating any rail- 
road car or train as a common carrier for the transportation of passengers, 
or any other person operating a buffet or dining car for any common carrier, 
desiring to sell beer under the provisions of this act, shall first apply to the 
board for a permit so to do, accompanying the application with the license 
fee herein prescribed. Upon being satisfied from said application or other- 
wise that the applicant is qualified under the provisions of this act, the board 
shall issue a license for the sale of beer by such person, which shall at all 
times be prominently displayed in the car, operated by the applicant, where- 
in beer or malt liquors are served. The board shall have the right at any time 
to make an inspection of the train or cars operated by any railway company 
in this state, to ascertain whether this act is being strictly complied with, 
and if not, the board is authorized and empowered to cancel such license, 
after which the sale of any beer or malt liquors by any such common carrier, 
or other person operating buffet or dining car for such common carrier, shall 
be unlawful and subject to the penalties herein prescribed. And it shall be 
unlawful for any such common carrier, or other person operating buffet or 
dining car for such common carrier, to sell beer or malt liquors to any 
person under the age of twenty-one (21) years or who may appear to be 
in an intoxicated or disorderly condition. 


History: En. Sec. 36, Ch. 106, L. 1933; 30 Am. Jur. 312, Intoxicating Liquors, 
amd. Sec. 3, Ch. 246, L. 1947. § 105. 


4-338. (2815.41) Purchase of beer must be from licensed brewer, whole- 
saler or retailer. It shall be unlawful for the operator of any such rail- 
road train, as a common carrier, or its employes, to make sale of or dispose of 
any beer or malt liquors except such as shall have been lawfully acquired or 
purchased from a brewer, wholesaler or retailer duly licensed. 

History: En. Sec. 37, Ch. 106, L. 1933. 


4-339. (2815.42) Qualifications of waiters to serve beer. No licensee 
under the provisions of this act shall employ or permit any person, either 
as a waiter or waitress, to serve beer to patrons, unless possessed of good 
moral character. 

History: En. Sec. 40, Ch. 106, L. 1933. 


4.340. (2815.43) License to retailers outside city or town limits. The 
board, in its discretion, may issue a license to a retailer outside of the limits 
of cities, towns and villages. 


History: En. Sec. 44, Ch. 106, L. 1933. Intoxicating Liquors¢=59. 
48 C.J.S. Intoxicating Liquors § 100 et 


seq. 

4-341. (2815.44) Fees for licenses — expiration dates — regulation by 
cities and towns. Each licensee, under the provisions of this act, shall pay 
an annual license fee as follows: 

Each “brewer” seven hundred fifty dollars ($750.00) ; 
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Each “wholesaler” four hundred dollars ($400.00) ; 

Kach “retailer” two hundred dollars ($200.00) ; 

Any unit of a nationally chartered veterans organization fifty dollars 
($50.00) ; 

Each “vehicle” being a common carrier of passengers, or other persons 
operating buffet and dining cars for such common carrier, twenty-five dollars 
($25.00) ; 

All licenses issued in any year shall expire on the 30th diaty of June at 
midnight of such year. A transfer of any such license may be made on ap- 
plication to the Montana liquor control board with the consent of the said 
board provided that said transferee shall qualify under this act. The cities 
and incorporated towns may enact ordinances defining certain areas in said 
cities or towns where beer may or may not be sold providing that said 
ordinance does not affect the limit of retail beer licenses which shall be 
issued by the Montana liquor control board based upon the population of the 
city or town and said city or town shall file a certified copy of said ordinance 
with the Montana liquor control board; the cities and towns may also impose 
a fee on a licensee of the board for selling beer at retail in the city or town 
providing said fee shall be reasonable and not in excess of the amount im- 
posed by the state. 


History: En. Sec. 45, Ch. 106, L. 1933; 
amd. Sec. 15, Ch. 46, Ex. L. 1933; amd. 


State ex rel. McIntire v. City Council of 
the City of Libby, 107 M 216, 219, 82 P 


Sec. 2, Ch. 246, L. 1947. 


Power of Council To Limit Number of 
Beer Parlors 

Held, that a city council could properly, 
under the statutes, limit the number of 
places in the city where beer and liquor 
at retail might be sold, and then refuse to 
issue a license to the assignee of a state 
liquor control board license, and in doing 
so was not depriving him of property 
without due process of law. (11-904) 


4-342. 


(2815.45) Revocation or suspension of license. 


2d 587. 


References 
Stephens v. City of Great Falls, __ M 


__, 175 P 2d 408, 414. 


Intoxicating Liquors¢—91., 

48 C.J.S. Intoxicating Liquors §§ 183, 
184. 

30 Am. Jur. 295, Intoxicating Liquors, 
§§ 72 et seq. 


If any of the 


licensees herein described shall be convicted of any violation of any of the 
provisions of this act, or if the board shall find, upon such examination, that 
such licensee has violated any of the provisions of this act, the board may, 
in its discretion, and in addition to the penalties hereinbefore prescribed, 
revoke such license, or may sushend the same for a period of not more than 


three (3) months. 
History: En. Sec. 46, Ch. 106, L. 1933. 


Refers to Premises and Books of Ac- 
count 


Under the rule of statutory construction 


that a relative clause must be construed 
to relate to the nearest antecedent that 
makes sense, held that the provision of 
this section relative to cancellation or 
suspension of beer licenses when provi- 
sions of act were violated by licensee, 


4.343, 


on revocation or suspension of license. 


refers to examination of books of account 
of the retailer and the premises occupied 
by him in doing business mentioned in 
section 4-327. State .ex rel: Stewart v. Dis- 
trict Court, 103 M 487, 501, 63 P 2d 141. 


Intoxicating Liquors¢106 et seq. 

48 C.J.S. Intoxicating Liquors § 174 et 
seq. 

30 Am. Jur. 329, Intoxicating Liquors, 
§§ 142-149. 


(2815.46) Appeal to district court in case of refusal to grant or 


If the board shall refuse to grant 


any license provided for in this act to any applicant, or shall revoke or 
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suspend any license previously granted by it, it shall notify such applicant 
or licensee as the case may be, in writing, by registered mail, to the address 
of such applicant or licensee, of its action, giving the reason therefor, and 
such applicant or licensee shall have the right of appeal to the district court 
of the county in which he shall reside from the action of the said board, by 
filing such notice with the clerk of the district court, and paying the filing 
fee required to commence suit or action in such district court within thirty 
(30) days after the order made and entered by the board. The trial shall 
be had before the district court upon the record as presented to the board, 
_ and upon which its decision was rendered, and there shall not be any addi- 
tional evidence introduced or anything in the nature of a trial de novo. 


History: En. Sec. 47, Ch. 106, L. 1933. 


4.344. (2815.47) Penalties for violations — jurisdiction. Any person 
who shall violate any of the provisions of this act for which no penalty has 
been specifically provided, shall be liable to imprisonment in the county jail 
for not more than six (6) months or to a fine of not more than five hundred 
dollars ($500.00), or both; provided, however, that the district courts of 
this state shall have concurrent jurisdiction with justice of the peace courts 
in all prosecutions under this act. 


History: En. Sec. 48, Ch. 106, L. 1933; 48 C.J.S. Intoxieating Liquors §§ 214, 


amd. Sec. 16, Ch. 46, Ex. L, 1933. 236, 268, 280 et seq. 
30 Am. Jur. 502, Intoxicating Liquors, 
Intoxicating Liquors€131 et seq. §§ 471 et seq. 


4.345. (2815.48) Common nuisance defined — misdemeanor —lien on 
premises—disposal of beer to minors. Any room, house, building, boat, ve- 
hicle, structure, or place where beer is manufactured, sold, or bartered in 
violation of this act, and all property kept and used in maintaining the same, 
is hereby declared to be a common nuisance, and any person who maintains 
such a common nuisance shall be guilty of a misdemeanor and upon convic- 
tion thereof shall be fined not less than one hundred dollars ($100.00), nor 
more than five hundred dollars ($500.00), and be imprisoned not less than 
thirty (80) days nor more than six (6) months, If a person has knowledge or 
reason to believe that his room, house, building, boat, vehicle, structure, or 
place is occupied or used for the manufacture or sale of beer contrary to 
the provisions of this act, and suffers the same to be so occupied or used, 
such room, house, building, boat, vehicle, structure, or place shall be sub- 
ject to a lien for and may be sold to pay all fines and costs assessed against 
the person guilty of such nuisance for such violation, and any such lien may 
be enforced by action in any court having jurisdiction. Any person whom- 
soever whether a licensee or not, who shall without the corporate limit of 
any city or town, permit minors to congregate and sell or give away to 
said minors beer or other liquors shall be deemed guilty of maintaining a 
nuisance and shall be subject to all the provisions of this section. 


History: En. Sec. 48, Ch. 106, L. 1933; 48 C.J.S. Intoxicating Liquors §§ 226- 


amd. Sec. 16, Ch. 46, Ex. L. 1933. 228, 405-408. 
30 Am. Jur. 506, Intoxicating Liquors, 
Intoxicating Liquors€-143, 260. §§ 482 et seq. 


4.346. (2815.49) Action to enjoin nuisance—injunction—order of court 
—bond. .An action to enjoin any nuisanée defined in this act may be 


578. 


MONTANA BEBR ACT 4-347 


brought in the name of the state of Montana by the attorney general of the 
state or by any county attorney. Such action shall be brought and tried as 
an action in equity and may be brought in any court having jurisdiction to 
hear and determine equity cases. If it is made to appear by affidavits or 
otherwise, to the satisfaction of the court, or judge in vacation, that such 
nuisance exists, a temporary writ of injunction shall forthwith issue re- 
straining the defendant from conducting or permitting the continuance of 
such nuisance until the conclusion of the trial. Ifa temporary injunction is 
prayed for, the court may issue an order restraining the defendant and all 
other persons from removing or in any way interfering with the fixtures or 
other things used in connection with the violation of this act constituting 
such nuisance. No bond shall be required in instituting such proceedings. 
It shall not be necessary for the court to find the property involved was being 
unlawfully used as aforesaid at the time of the hearing, but on finding that 
the material allegations of the petition are true, the court shall order that 
no beer shall be manufactured, sold, or bartered in such room, house, 
building, boat, vehicle, structure, or place, or any part thereof. And upon 
judgment of the court ordering such nuisance to be abated, the court may 
order that the room, house, building, structure, boat, vehicle, or place shall 
not be occupied or used for one (1) year thereafter; but the court may, in 
its discretion, permit it to be occupied or used if the owner, lessee, tenant, or 
occupant thereof shall give bond with sufficient surety, to be approved by 
the court making the order, in the penal and liquidated sum of not less 
than five hundred dollars ($500.00), nor more than one thousand dollars 
($1,000.00), payable to the state of Montana, and conditioned that beer 
will not thereafter be manufactured, sold or bartered therein or thereon, 
and that he will pay all fines, costs, and damages that may be assessed for 
any violations of this act upon said property. 


History: En. Sec. 48, Ch. 106, I. 1933; 48 C. J.S. Intoxicating Liquors § 405 et. 
amd. Sec. 16, Ch. 46, Ex. L. 1933. seq. ; 
30 Am. Jur. 506, Intoxicating Liquors, 

Intoxicating Liquors€=267 et seq. §§ 482 et seq. 


4.347. (2815.50) Revenue to be paid to state treasurer—audit of books 
—disposition of revenue. All fees, charges, taxes and penalties provided by 
this act collected by or under authority of the board, together with all 
revenues received from other sources under this act, shall be paid over to 
the state treasurer, and constitute a special fund to be designated “‘Montana 
beer act” fund, which, to the amount of ten per centum (10%) of the net 
amount of current revenues received and paid into the state treasury, shall 
be available for payment of the expenses of the board in the administration 
of this act, and the state examiner shall quarterly audit the books of the 
board in order to determine that the amount of money received as shown by 
the books of the board correspond with the books of the state treasurer. 
Whenever the amount of. money in the “Montana beer act” fund ‘shall 
exceed ten thousand dollars ($10,000), all in excess of. five thousand 
dollars ($5,000) shall be by the state treasurer transferred to the state 
general fund. 


History: En. Sec. 49, Ch. 106, L. 1933; bet ereatiee coherent 
amd. Sec. 17, Ch. 46, Ex. L. 1933; amd. Sec. 48 CJ.S. Intoxicating Liquors $1188. 
20B, Ch. 109, L. 1935; amd. Sec. 9, Ch. 14, 
L. 1941. 
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4-348. Repealing clause—purpose of act. That sections 2295.28, 2303.12, 
2355.9, 2408.9, 2815.157, 3645, 10400.44, 10400.49 Revised Codes of Montana 
1935, Section 29 Chapter 84, Section 7 of Chapter 91, Subsection 1 of Section 
11 of Chapter 87, Section 9 of Chapter 94, Section 11 of Chapter 199 and 
Section 7 of Chapter 201 Session Laws of Montana 1937, and all other acts 
and parts of acts in conflict herewith are hereby repealed; it being the 
purpose and intent of this act that the licenses, fees, taxes and revenues 
specifically enumerated and described in sections 84-1901, 84-1902 and 
79-601 shall be deposited by the state treasurer to the credit of the state 
general fund and that no money shall be drawn from such fund but in 
pursuance of specific appropriations made by law, in conformity with the 
provisions of Section 10 of Article XII of the constitution of the state of 
Montana. 

History: En. Sec. 10, Ch. 14, L. 1941. 


4-349, (2815.51) Brewers and wholesalers not to be interested in re- 
tailer financially. It shall be unlawful for any brewer or wholesaler to 
lease, furnish, give or pay for any premises, furniture, fixtures, equipment 
or other property to any retail licensee, used or to be used in the dispensa- 
tion of beer. No brewer or wholesaler shall advance, furnish money for or 
pay for any license or tax which may be required to be paid for any re- 
tailer, and no brewer or wholesaler shall be financially interested, either 
directly or indirectly, in the conduct or operation of the business of a 
retailer as herein defined. 


History: En. Sec. 18, Ch. 46, Ex. L. 
1933. 


4-350. (2815.53) Election to determine whether or not beer should be 
sold in county to be ordered upon application of one-third of the voters. 
Upon application by petition, signed by one-third (1/3) of the voters who 
are qualified to vote for members of the legislative assembly in any county 
in the state, the board of county commissioners must order an election to be 
held at the places of holding elections for county officers, to take place 
within forty (40) days after the reception of such petition, to determine 
whether or not the sale of beer as herein provided for shall be permitted 
within the limits of the county. No election, under this section must take 
place in any month in which the general elections are held. It shall be the 
duty of the board of county commissioners to determine the sufficiency of the 
petitions presented from an examination of the roll of qualified electors 
within the county. 


History: En. Sec. 50, Ch. 106, L. 1933. Intoxicating Liquors@24 et seq. 
48 C.J.S. Intoxicating Liquors § 58 et 


References seq. 
State ex rel. McCarten v. Harris, 112 30 Am. Jur. 341, Intoxicating Liquors, 
M 344, 351, 115 P 2d 292. § 167 et seq. 


4-351. (2815.54) Notice of election. The notice of election must be 
published once a week for four (4) weeks in such newspapers of the county 
where the election is to. be held as the board of county commissioners may 
think proper. 

History: En. Sec. 51, Ch. 106, L. 1933. Intoxicating Liquors¢=33. 
48 C.J.S, Intoxicating Liquors § 82. 
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4-352. (2815.55) Ballots—what to contain. The county clerk must fur- 
nish the ballots to be used at such election, as provided in the general elec- 
tion laws, which ballots must contain the following words: “Sale of beer, 
yes”; “Sale of beer, no.” And the elector in order to vote must mark an 
“X” opposite one (1) of the answers. _ 


History: En. Sec. 52, Ch. 106, L. 1933. 48 C.J.S. Intoxicating Liquors § 84 et 
seq. : 


Intoxicating Liquors¢=34. 


4.353. (2815.56) Election—how held. The polling places must be estab- 
lished, the judges and other officers to conduct the election must be desig- 
nated, and the election must be held, canvassed and returned in all respects 
in conformity to the general election laws of the state of Montana. 

History: En. Sec. 53, Ch. 106, L. 1933. 


4.354. (2815.57) Effect when vote is against sale of beer. If a majority 
of the votes cast are against the sale of beer the board of county commis- 
sioners must publish the result once a week for four (4) weeks in the 
newspapers in which the notices of election were published, and from the 
date of the election no further licenses to vend beer in the county shall be 
issued by the board of equalization, and after the publication of notice 
proclaiming the result of the election as against the sale of beer, all 
licenses then existing shall be cancelled by the state board of equalization, 
and thereafter it shall be unlawful to sell any beer in any such county. 

History: En. Sec. 54. Ch. 106, L. 1933. 


4.355. (2815.58) No election more than once in two years. No election 
shall be held in the same county oftener than once in any two (2) years. 


History: En. Sec. 55, Ch. 106, L. 1933. Intoxicating Liquors¢=31. 
48 C.J.S. Intoxicating Liquors § 73. 


4-356. (2815.59) Election — how contested. Any election held under 
the provisions of this act may be contested in the same manner as other 
elections under the laws of this state. 


History: En. Sec. 56, Ch. 106, L. 1933. Intoxicating Liquors@=37. 
48 C.J.S. Intoxicating Liquors § 87. 
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CHAPTER 4 
MONTANA RETAIL LIQUOR LICENSE ACT—SALES BY LICENSEES OF BOARD 


Section 4-401. Declaration of policy as to retail sale of liquor. 
4-402. Definitions. 
4-403. Board to issue licenses for sale of liquor—limit on number of licenses. 
4-404. License fee for retail sale of liquor within and without cities and towns 
of designated populations—census of population. 
4-405. Half year license fee for sale of beer or liquor to June 30, 1944. 
4-406. Fee for and expiration of licenses after July 1, 1944. 
4-407. Application for license—penalty for false statements. 
4-408. Investigation of application. 
4-409. License to sell liquor in railroad dining and buffet cars. 
4-410. Contents of license—transfer—expiration. 
4-411. Limit one license to person—beer license, when required. 
4-412. Persons disqualified for license. 
4-413. Persons to whom liquor may not be sold or given. 
4-414. Hours for sale of liquor. 
4-415. Restrictions on proximity of premises to churches and schools. 
4-416. Board to sell to licensees—posted price. 
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4-417. Excise liquor tax—collection. 
4-418. Duplicate invoices of sales required. 
4-419. Sale of liquor not purchased from state store forbidden—penalty. 
4-420. Penalty for sale of alcoholic liquor without license. 
4-421. Sale of liquor at less than posted price forbidden. 
4-422. Employees of board not to deal in liquor. 
4-423. Officers may seize illicit liquor—forfeiture. 
4-494. Board to make rules and regulations—forms—records. 
4-425, Suspension or revocation of licenses—complaints. 
4-426. Procedure on charges against licensees. 


4-427. Hearing—decision—appeals to district court—bond on appeal. 


4-428, Officers may examine premises. 

4-429. Renewal of suspended licenses. 

4-430. City and county licenses—fees. 

4-431. Act when effective—protests—elections. 

4-432, Publication notice of election. 

4-433. Form of ballots. 

4-434. Polling places—conduet of elections. 

4-435. Effect of election—penalty—liquor store sales not affected. 
4-436. Contest of election. 

4-437. Restriction on holding second election. 

4-438. Business in name of licensee—federal permits required. 
4-439. Penalty for violating act—revocation of license. 

4-440. Saving clause—scope of act. 

4-441. Limitation on effect of repeal. 


4-401. Declaration of policy as to retail sale of liquor. It is hereby 
declared as the policy of the state that it is necessary to further regu- 
late and control the sale and distribution within the state of alcoholic 
beverages, and to eliminate certain illegal traffic in liquor now exist- 
ing, and to insure the entire control of the sale of liquor in the Montana 
liquor control board, it is advisable ard necessary, in addition to the opera- 
tion of the state liquor stores now provided by law, that the said board be 
empowered and authorized to grant licenses to persons qualified under this 
act, to sell liquor purchased by them at state liquor stores at retail posted 
price im accordance with this act and under rules and regulations promul- 
gated by the said board, and under its strict supervision and control, and to 
provide severe penalty for the sale of liquor except by and in state liquor 
stores and by persons licensed under this act. The restrictions, regulations 
and provisions contained in this act are enacted by the legislature for the 
protection, health, welfare and safety of the people of the state. 


History: En. Preamble, Ch. 84, L. 1937. 


NOTE.—Ch. 84, L. 1937 was referred to 
the people by petition and was approved 
at the general election held Nov. 8, 1938. 
(Page 731, L. 1939). 


Constitutionality 
Held, that the liquor control act, allo- 


cating 50 per cent. of license fees to state - 


public school fund, and 50 per -cent. there- 
of to publie welfare fund, is not an act re- 
lating to appropriations of public moneys 
and therefore not exempt from referen- 


dum; an “allocation” or apportionment to. 


certain funds not doing away with the 


4-402. Definitions. 


necessity of making an appropriation by 
legislative authority; and that failure to 
state that enactment is necessary for the 
immediate preservation of the _ public 


- health, ete. does not alone effect referabil- 


ity, but referability is a question for the 
courts, immediate necessity being an essen- 
tial condition. (art. V, sec. 1, constitution). 
State ex rel. Haynes v. District Court, 
106 M 470, 476, 480, 78 P 2d 937. 


Intoxicating Liquors@-110. 

48 C.J.S. Intoxicating Liquors §.191, 

30 Am. Jur. 396, Hobasieatong Liquors, 
- §§ 267-358. 


The following words and phrases used in this act 


shall be given the following interpretation : 
1. “Board” means the Montana liquor control board. 
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2. “Club” means a national fraternal organization, except college frater- 
nities, or an association of individuals organized for social purposes and not 
for profit, with a permanent membership and an existence of two years 
prior to making application for license with permanent quarters or rooms. 

3. “State liquor store” means a liquor store established and operated 
by the Montana liquor control board under the laws of Montana. 

4, “License” means a license issued by the Montana liquor control 
board to a qualified person, under which it shall be lawful for the licensee 
to sell and dispense liquor at retail as provided in this act. 

5. “Licensee” means the person to whom a license is issued. 

6. “Person” means every individual, co-partnership, corporation, hotel, 
restaurant, club and fraternal organization, and all licensed retailers of 
liquor, whether conducting the business singularly or collectively. 

7. “iquor” means all kinds of liquor sold by and/or in a state liquor 
store. , 

8. “Interdicted person” means a person to whom the sale of liquor is 
prohibited under the laws of Montana. , 

9. “Rules and regulations” means rules and regulations made and pro- 
mulgated by the Montana liquor control board in accordance with the pro- 
visions of this act. 

All other words and phrases used in this act, the definition of which is 
not herein given, shall be given the ordinary meaning. 


History: En. Sec. 2, Ch. 84, L. 1937. calculated to widen the scope of the law 


and extend the board’s discretionary pow- 


Rules and Regulations of Board Must 
Conform To Statutes 


The state liquor control board is an 


ers to matters beyond the purview of the 
act are void and of no effect. McFatridge 
v. District Court, 113 M 81, 87, 122 P 2d 


administrative body; it has no lawmaking 834, 
power, and while it is authorized to make 
‘rules and regulations, they must be limited 
in their purpose and effect as an aid in 
the administration of the law of its crea- 
tion, and any such rules and regulations 


Intoxiecating Liquors€=45. 
48 C.J.S. Intoxicating Liquors 
115. 


§§ 108, 

4-403. Board to issue licenses for sale of liquor — limit on number of 
licenses. The Montana liquor control board is hereby empowered, authorized,. 
and directed to issue licenses to qualified applicants to sell liquor at retail in 
accordance with the provisions of this act; the number of such licenses 
which the board may issue shall be determined by the last official United 
States census authorized by Congress, to-wit: In towns of five hundred (500). 
inhabitants or less and within a distance of five (5) miles from the bound- 
aries of said towns not more than two (2) retail liquor licenses; in cities or 
towns of more than five hundred (500) inhabitants and not over two 
thousand (2000) inhabitants and within a distance of five (5) miles from the 
corporate limits or boundaries of said cities and towns two (2) retail liquor. 
licenses for the first five hundred (500) inhabitants and one (1) retail liquor 
license for each additional five hundred (500) inhabitants above the first 
five hundred (500); in cities over two. thousand (2000) inhabitants and 
within:a distance of five (5) miles thereof five (5) retail liquor licenses for 
the first two thousand (2000) inhabitants and one (1) retail liquor license 
for each additional one thousand (1000) inhabitants; the number of the. 
inhabitants in said cities and towns. not including the number of inhabitants 
residing in the said five (5) mile-area shall govern for the issuing of licenses 
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within the limits of said cities and towns and including the said five (5) mile 
area from the boundaries of said cities and towns; provided, however, that 
where there is a town within the five (5) mile area from a city, the popula- 
tions shall be added together and the board shall determine the number of 
liquor licenses to be issued in said city and town, and the five (5) mile 
area from said city and town provided also that the number shall not exceed 
the above limitations; the said distance of five (5) miles from the corporate 
limits or boundaries of said cities and towns shall be measured in a straight 
line from the nearest entrance of the premises to be licensed to the nearest 
boundary of such city or town; outside of said cities and towns and said 
five (5) mile area said board shall issue liquor licenses at its discretion and 
said board shall have full power and authority to approve or reject any 
application for such licenses; licenses already issued which are in excess of 
said limitations and which are of issue at the date of the passage and ap- 
proval of this act, shall be renewable but no new licenses shall be issued 
until the number of licenses shall be reduced to within the above limitations ; 
except for the above limitations the board shall have power to determine 
after an investigation whether or not the premises for which any license 
applied for is within certain defined zones in any incorporated city or town 
where the sale of liquor is prohibited by ordinance, provided said ordinance 
does not change the above limitations and provided also that a certified 
copy of said ordinance is on file with the board; or where said cities and 
towns do not have zoning ordinances whether or not the premises for which 
said license is applied for are off the regular police beats of said cities or 
towns and can be properly policed by local authorities; and whether or 
not the issuance of the license applied for outside of said cities and towns 
and said five (5) mile area would serve the public convenience or necessity ; 
upon the issuance of such leense, the licensee therein named shall be author- 
ized to sell liquor at retail but only in accordance with the rules and regula- 
tions promulgated by the said board and the provisions of this act. Qualified 
applicants shall include persons, hotels, clubs, fraternal organizations and 
railway systems. 


History: En. Sec. 3, Ch. 84, L. 1937; 
amd. Sec. 1, Ch. 226, L. 1947. 


Power of Council To Limit Number of 
Places 


Held, that a city council could properly, 
under the statutes, limit the number -of 
places in the city where beer and liquor 
at retail might be sold, and then refuse 
to issue a license to the assignee of a 
state liquor control board license, and in 
doing so was not depriving him of property 
without due process of law. (11-904) 
State ex rel. McIntire v. City Council of 
the City of Libby, 107 M 216, 219, 82 P 
2d 587. 


Suitable Premises 
Board—Discretion 


This section is limited by subsection 5 
of section 4-412 and possession of suitable 
premises is a qualification which the ap- 
plicant must possess in order to be entitled 
to a license. Among other things, the test 


Required—Rules of 


of suitability of premises should be estab- 
lished by rule made, promulgated and 
published as provided by section 4-424 
and not left to the caprice and whim of 
the board. In making the investigation 
of an application, as provided in section 
4-408, the board has discretion to deter- 
mine if all qualifications exist, but if it 
finds that they do exist, it has no dis- 
cretion to refuse a license for extraneous 
reasons. State ex rel. McCarten v. Harris 
et al., 112 M 344, 348, 115 P 2d 292. 

Id. Under above rules, fact that major- 
ity of inhabitants of a town and vicinity 
may be opposed to granting of a license 
does not constitute a reason for refusal 
of the license by the board. 


Issuance of Licenses a Ministerial Act 


This statute “directing” state liquor 
control board to issue retail beer and 
liquor licenses to qualified applicants 
makes the issuance of such licenses to 
qualified applicants mandatory. State ex 
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rel. MecCarten v. Corwin, __ M __, 177 References 


P 2d 189, 197. MecFatridge v. District Court, 113 M 81, 
Id. Applicant who was qualified to 87, 122 P 2d 884. 
operate establishment, had suitable prem- 


ises and met all requirements of law and Tntoxieating Liquors¢>48. 
valid board regulations was entitled to 48 C.J.S. Intoxicating Liquors § 121. 
licenses as matter of right and board 30 Am. Jur. 295, Intoxicating Liquors, 


could not consider attitude of residents gg 72-163. 
of a community as expressed by. city 
ordinance. 


4-404. License fee for retail sale of liquor within and without cities and 
towns of designated populations—census of population. Each licensee li- 
eensed under the provisions of this act shall pay an annual license fee as 
follows: 


(a) Except as hereinafter provided, for each license outside of incor- 
porated cities and incorporated towns, or in incorporated cities and incorpo- 
rated towns with a population of led than two thousand (2,000), two hun- 
dred ($200.00) dollars per annum; 


(b) Except as hereinafter provided, for each license in incorporated 
cities with a population of more than two thousand (2,000) and less than 
five thousand (5,000), three hundred ($300.00) dollars per annum; or within 
a distance of five (5) miles thereof, measured in a straight line from the 
nearest entrance of the premises to be licensed to the nearest boundary of 
such city, three hundred ($3800.00) dollars per annum ; 


(c) Except as hereinafter provided, for each license in incorporated 
cities with a population of more than five thousand (5,000) and less than 
ten thousand (10,000), or within a distance of five (5) miles thereof, meas- 
ured in a straight line from the nearest entrance of the premises to be licen- 
sed to the nearest boundary of such city, four hundred fifty ($450.00) 
dollars per annum ; 


(d) For each license in incorporated cities with a population of ten 
thousand (10,000) or more, or within a distance of five (5) miles thereof, 
measured in a straight line from the nearest entrance of the premises to be 
licensed to the nearest boundary of such city, six hundred ($600.00) dollars 
per annum; 

(e) For each railway system in the state of Montana, three hundred 
($300.00) dollars per annum ; 


(f) The distance of five (5) miles from the corporate limits of any 
incorporated cities and incorporated towns shall be measured in a straight 
line from the nearest entrance of the premises to be licensed to the nearest 
boundary of such city or town; and where the premises of the applicant to 
be licensed are situated within five (5) miles of the corporate boundaries of 
two (2) or more incorporated cities or incorporated towns of different popu- 
lations the license chargeable by the larger incorporated city or incorporated 
town shall apply and be paid by the applicant; provided, however, that 
when the premises of the applicant to be licensed are situated within an 
incorporated town or incorporated city and any portion of said incorporated 
town or incorporated city be without said five (5) mile limit then the 
license fee chargeable by the smaller incorporated town or incorporated 
city shall apply and be paid by said applicant. 
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The license fees herein provided for are exclusive of and in addition to 
other license fees chargeable in the state of weet: for the sale of liquor, 


beer and malt beverages. 


The census taken under the direction of congress of the United States 
in the year nineteen hundred and thirty, and every ten years thereafter, 
shall be the basis upon which the respective populations of said munici- 
palities shall be determined, unless a direct enumeration of the inhabitants 
thereof be made by the state or municipal corporation, in which case such 
later direct enumeration shall constitute such basis, provided, however, that 
no census hereafter taken shall be such basis until it shall have been pub- 
lished under the authority under which the same shall be taken, and then its 
effect shall from the date of such publication be prospective only and pro- 
vided, further, that none of the provisions of this act shall be deemed to 


operate retroactively. 


History: En. Sec. 4, Ch. 84, L. 1937; 
amd. Sec. 1, Ch. 221, L. 1939; amd. Sec. 
1, Ch. 163, L. 1941; amd. Sec. 1, Ch. 211, 
L. 1943; amd. Sec. 1, Ch. 236, L. 1947. 


Five Mile Rule Not Applicable Within 
Boundaries Where Fee Definitely Fixed 


The five mile rule does not apply.to an 
applicant who is situated within the 
boundary of a city or town, the license 
fee for which is definitely fixed by statute; 
where a taxing or licensing statute is 
open to two constructions, the doubt 
should be resolved in favor of the tax- 
payer. Thus the license fee for an appli- 
cant to sell liquor at retail in East Helena, 
Montana, with a population of less than 
2000, although his premises are within 
five miles of the City of Helena with a 
population of more than 10,000, is $200 
instead of $600. Vantura v. Montana Li- 
quor Control Board, 113 M 265, 269, 124 
P 2d 569. 


Operation and Effect 

The license fee required to be paid by 
a liquor deaier in communities and wnin- 
corporated towns, located within a distance 
of five miles from the city of Butte, 
Mont., separate and apart from the city 
and not in the city nor in a place not 
a town although within five miles of the 
city, is $200; and the license fee required 
of persons engaged in such business in 
communities not within the city limits but 
lying adjacent thereto though not towns, 
having no names, the streets thereof be- 
ing extensions of city streets, and having 
social and cultural life that of the city, 
is $600 annually. Pollard v. Montana 
Liquor Control Board, 114 M 44, 47, 131 
P 2d 974. 


Payment Under Protest With Action 
To Recover Back, as Against Mandamus 
To Compel Issuance of License Refused 
for Insufficient Tender 

Semble: It would seem that sec. 84-4501 
affords the remedy for an applicant for a 


liquor license which is denied by the state 
liquor board on the ground of tender of 
insufficient fee; applicant may pay the re- 
quired fee under protest and then bring 
an action to recover it back, rather than to 
bring an action in mandamus to compel 
the board to issue the license. for the fee 
tendered, the procedure followed in the 
instant case, wherein the time involved 
threatened to extend beyond the period 
for which the license was desired. State 
ex rel. Putnam v. District Court, 109 M 
223, 225, 95 P 2d 441. 


“Town” 

The word “town” in its brvad sense, is 
an aggregation of houses so near to one 
another that the inhabitants thereof. may 
fairly be said to dwell together; it must 
constitute a distinct place and have a 
name. A “town,” as used in .this section 
has application to unincorporated as well 
as incorporated ones. Pollard v. Montana 


Liquor Control Board, 114 M 44, 46, 131 


P 2d 974. 

In a proceeding in mandamus to compel 
the state liquor control board to refund to 
relator, a retail liquor dealer doing busi- 
ness at a place called “McCracken”, 
situated within a distance of five miles of 
the city of Billings, the difference be- 
tween $600 paid by him as a license fee 
and $200 properly chargeable in a “town” 
located as is McCracken, held, under the 
facts presented, that McCracken is not a 


town, as claimed by relator under the de- 


cision in Pollard v. Liquor Control Board, 
114 M 44, 131 P 2d 974, although mail so 
addressed reaches its destination, and it 
appears on the official map of the railroad 
commission. State ex rel. McCracken v. 
State Liquor Control Board, 115 M 347, 
351, 143 P 2d 891. 


Intoxicating Liquors¢=91. 

48 CJ.S. Intoxicating Liquors §§ 183, 
184, 

30 Am. Jur. 
§§ 150-157, 


333, Intoxicating Liquors, 
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4.405. Half year license fee for sale of beer or liquor to June 30, 1944. 
Effective January 1, 1944, the Montana liquor control board shall collect 
from applicants a payment of only half the annual fee required by the laws 
of the state of Montana for the retail sail of beer and/or liquor; such license 
shall expire at midnight of June 30, 1944. 


History: En. Sec. 1, Ch. 235, L. 1943. 


4-406. Fee for and expiration of licenses after July 1,.1944. Effective 
July 1, 1944, and at the same date of each year thereafter, the Montana 
liquor control board shall issue licenses for the retail sale of beer and/or 
liquor on an annual basis, and at such fees as are prescribed by law, and 
such licenses shall expire at midnight of June 30th of the succeeding year. 
Provided that when the applicant shall have had a beer license or beer and 
liquor licenses for 1948, he shall pay the fees required for such license or 
licenses for the first half of 1944 before he shall be qualified to be issued 
such license or licenses for the year commencing June 30, 1944. © 


History: En. Sec. 2, Ch. 235, L. 1943. 


4.407. Application for license—penalty for false statements. Prior to 
the issuance of a license as herein provided, the applicant shall file with the 
Montana liquor control board an application in writing, signed by the 
applicant, and containing such information and statements relative to the 
applicant and the premises where the liquor is to be Sond, as may be re- 
quired by the Montana liquor board. 


The application shall be verified by the affidavit of the person making 
the same before a person authorized to administer oaths. If any false state- 
ment is made in any part of said application, the applicant, or applicants, 
shall be deemed guilty of a misdemeanor and upon conviction thereof the 
license, if issued, shall be revoked and the applicant, or applicants, sub- 
jected to the penalties provided by law. 


History: En. Sec. 5, Ch. 84, L. 1937; 
amd. Sec. 2, Ch. 221, L. 1939; amd. Sec. 2, 
Ch. 163, L. 1941. 


engage in retail liquor business without 
interference by city authorities subject 
only to payment of fee which city might 
exact, not exceeding 50 per cent of) fee 
paid to state. State ex rel. Wiley v. Dis- 
trict Court, __. M —— 164 P 2d 358, 361. 

Under the maxim expressio unius est 


Opposition by Inhabitants of Locality 
or Neighborhood Not Grounds for Re- 
fusal of License 


Held, on application for writ of super- 
visory control to annul judgment that 
Liquor Board issue license to applicant re- 
fused because of opposition by inhabi- 
tants of the particular locality or neigh- 
borhood for the reason that eertain class 
of foreigners employed on surrounding 
farms became a menace to the peace and 
quiet of the neighborhood when under the 
influence of liquor, that such a ground is 
not provided for by the law as a basis 
for refusal, and if applicant meets the 
legal requirements and the rules and regu- 
lations of the board, he must be granted 
a license. McFatridge v. District Court, 
113 M 81, 87, 122 P 2d 834. 


Power of Cities and Towns 


Holder of retail liquor license issued by 
state liquor control board was entitled to 


exclusio alterius the legislature has made 
manifest its intent to inhibit all powers 
of cities and towns over the matter of 
intoxicating liquors, except as to those 
powers specifically enumerated. Stephens 
v. City of Great Falls, _.. M __, 175 P 2d 
408, 411. 

The state liquor control board has com- 
plete control of the liquor traffic within 
the state and cities and towns are with- 
out power to interfere with such control. 
State ex rel. McCarten v. Corwin 
M __, 177 P 2d 189, 196. 


b —— 


Intoxicating Liquors¢>64. 
48 C.J.S. Intoxicating Liquors § 145. 
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4-408. Investigation of application. Upon receipt of an application for 
a license under this act, accompanied by the necessary license fee and bond, 
the board shall within thirty (380) days thereafter, cause to be made a 
thorough investigation of all matters pertaining thereto, and shall determine 
whether such applicant is qualified to receive a license and his premises are 
suitable for the carrying on of the business, and whether the requirements of 
this act and the rules and regulations promulgated by the board are met 
and complied with. | 


History: En. Sec. 6, Ch. 84, L. 1937. 


“Premises” and “Suitable” Defined 


The word “premises” as used in this 
and the preceding section, means the 
building in which the liquor business is to 
be carried on, and its meaning cannot be 


larged to include any other purpose. Me- 
Fatridge v. District Court, 113 M 81, 87, 
90, 122 P 2d 834. 


References 


State ex rel. McCarten v. Harris et al.,, 
112 M 344, 347, 115 P 2d 292, 


extended to include the locality or neigh- 
borhood in which the building is located; 
the word “suitable” has reference to the 
use and purpose of the premises, the thing 
spoken of, and its meaning cannot be en- 


Intoxicating Liquors¢69. 
48 C.J.S. Intoxicating Liquors §§ 102, 
153, 154. 


4.409. License to sell liquor in railroad dining and buffet cars. (a) 
Any railroad or other person or corporation operating a dining, buffet, 
lounge, restaurant, broiler, snack or tavern car in connection with regular 
operated train service desiring a license to sell liquor under the provisions 
of this act in said dining, buffet, lounge, restaurant, broiler, snack or 
tavern car, shall first apply to the board for a license so to do, accompanying 
the application with the license fee herein prescribed. Upon being satisfied 
from said application, or otherwise, that the applicant is qualified, the board 
shall issue a license to such railroad or other person or corporation for the 
sale of liquor in such cars of such railroad, either by such railroad itself 
or by such other person or corporation operating such cars, which shall at all 
times be prominently displayed in the cars where liquor is served. Upon the 
payment of the one (1) license fee herein required to be paid, duplicates of 
said license shall be provided by the board, to be posted in the different cars 
operated within the state under the one (1) license. 

(b) It is further provided that the board may, by regulation, authorize 
any such licensee to dispense within this state, for consumption on such 
cars operating in interstate commerce, liquor purchased outside this state, 
such authorization to be on terms and conditions to be fixed by the board 
insuring payment to the board by such licensee, with respect to the liquor 
so purchased to be sold in this state, of the excise taxes and the state mark- 
up designated by the board which would be applicable to such liquor if 
purchased by the licensee from the state liquor store. 


History: En. Sec. 7, Ch. 84, L. 1937; 48 C.J.S. Intoxicating Liquors § 124, 
amd. Sec. 1, Ch. 179, L. 1947. 30 Am. Jur. 312, Intoxicating Liquors, 
§ 105. 


Intoxieating Liquors¢=51. 


4-410. Contents of license—transfer—expiration. Every license issued 
under this act shall set forth the name of the person to whom issued, the 
location by street and number of the premises where the business is to be 
carried on under said license, and such other information as the board shall 
deem necessary. If issued to a partnership the names of the persons con- 
ducting the business. Such license shall be signed by the licensee, shall be 
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nontransferable except and only with the consent of the board, shall be 
posted in a conspicuous place on the premises in respect to which it is 
issued and shall be exhibited to any duly authorized representative of the 
board whenever the same is requested. Every license issued under the pro- 
visions of this act is separate and distinct, and no person, except the licensee 
therein named, shall exercise any of the privileges granted thereunder, and 
all licenses are applicable only to the premises in respect to which they 
are issued. All licenses shall expire on January first of each year. 


History: En. Sec. 8, Ch. 84, L. 1937. Intoxicating Liquors€~78(1), 101, 103. 
48 C.J.S. Intoxicating Liquors §§ 104 
References 


et seq., 108, 138. 
State ex rel. McCarten v. Harris et al., 
112 M 344, 347, 115 P 2d 292; Brubaker 
v. D’Orazi, __. M __, 179 P 2d 538, 543. 


4.411. Limit one license to person—beer license, when required. No per- 
son shall be granted more than one license in any year. No person, club, or 
fraternal organization shall be entitled to a license under this act unless 
such person, club, or fraternal organization shall have a beer license issued 
under the laws of Montana. 


History: En. Sec. 9, Ch. 84, L. 1937. Intoxicating Liquors€—4614, 58. 


48 C.J.S. Intoxicating Liquors §§ 130, 


References 134 et seq. 
State ex rel. McIntire v. City Council 
of the City of Libby, 107 M 216, 218, 82 
Bed. ools 
4.412. Persons disqualified for license. No license shall be issued by the 
board to: 


1. A person who has been convicted of being the keeper or is keeping 
a house of ill fame. | 

2. A person who has been convicted of pandering or other crime or 
misdemeanor opposed to decency and morality, under the laws of the federal 
government or the state of Montana. 

3. A person whose license issued under this act has been revoked for 
cause. 

4, A person who at the time of application for renewal of any license 
issued hereunder would not be eligible for such license upon a first appli- 
cation. 

5. A person who is not qualified or whose premises do not conform to 
the provisions of this act, or with the rules and regulations promulgated by 
the board. 

6. <A person who is not a citizen of the United States and who has not 
been a resident of the state of Montana for at least five (5) years im- 
mediately preceding the filing of the application for license. 

7. A person who is not the owner and operator of the business. 


History: En. Sec. 10, Ch. 84, L. 1937; 
amd. Sec. 1, Ch. 76, L. 1945; amd. Sec. 1, 
Ch. 244, L. 1947. 


Objection of Inhabitants Not Reason 
for Refusal 

In the absence of statutory disquali- 
fication or non-conformance with rules 
and regulations laid down by the board 
free from caprice, whim or arbitrary con- 


duct, applicant may not be refused a 
license on ground that his premises is un- 
suitable for extraneous reasons; and the 
legislature not having authorized a pleb- 
iscite or local option election, informal or 
otherwise, opposition by the inhabitants 
of a town “and vicinity” does not con- 
stitute a cause for refusal of a license. 
State ex rel. McCarten v. Harris, 112 M 
344, 350, 115 P 2d 292. 
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4.413. Persons to whom liquor may not be sold or given. No licensee or 
his or her employee or employees shall sell, deliver, or give away or cause 
or permit to be sold, delivered or given away any liquor, beer or wine to: 


1. Any person under the age of twenty-one (21) years. 


2. Any intoxicated person or any person actually, apparently or ob- 
viously intoxicated. 


3. <A habitual drunkard. 
4, An interdicted person. 


5. Any minor, Indian or other person who knowingly misrepresents 
his or her qualifications for the purpose of obtaining liquor, beer or wine 
from such licensee shall be equally guilty with said licensee and shall, upon 
conviction thereof, be subject to the penalty provided in section 4-439. 


History: En. Sec. 11, Ch. 84, L. 1937; Intoxicating liquor not to be sold or 
amd. Sec. 3, Ch. 221, L. 1939. given to minors, secs. 4-161, 94-35-106. 


Cross-References Intoxicating Liquors€-124. 
Bartenders, waiters and waitresses, age 48 C.J.8. Intoxicating Liquors § 119. 
of employment, secs. 41-1135, 41-1136. 30 Am. Jur. 423, TIntoxicating Liquors, 

§§ 320 et seq. 


4.414, Hours for sale of liquor. No liquor shall be sold, ofared for sale 
or given away upon any premises licensed to sell liquor at retail during the 
following hours: 

(a) Sunday, from two a. m. to one p. m.; 

(b) .On any other day between two a. m. and eight a..m.; 


(c) On any day of a general or primary election during the hours when 
the polls are open, excepting bond elections. When any city, or incorporated 
or unincorporated town has any ordinance further restricting the hours of 
sale of liquor, such restricted hours shall be,the hours during which the sale 
of liquor at retail shall not be permitted within the jurisdiction of any such 
eity or town. 


History: En. Sec. 12, Ch. 84, L. 1937. 48 C.J.8. Intoxicating Liquors § 206 et 
seq. 
Intoxicating Liquors¢>121. 30 Am. Jur. 438, Intoxicating Liquors, 
§§ 348-353. 


4.415. Restrictions on proximity of premises to churches and schools. 
No license shall be granted for any premises which shall be on the same 
street or avenue and within six hundred feet of a building occupied exclu- 
sively as a church, synagogue or other place of worship, or school, except a 
commercially operated school; the measurements to be taken in a straight 
line from the center of the nearest entrance of such school, church, syna- 
gogue or other place of worship to the center of the nearest entrance of the 
premises to be licensed; except, however, that no license shall be denied 
because such restriction may apply to any premises so located which are 
maintained as a bona fide hotel, restaurant, railway car, club or fraternal 
organization or society except similar places of business established and in 
-actual operation for one year prior to the passage and approval of this act. 


History: En. Sec. 13, Ch. 84, L. 1937. Intoxicating Liquors€59 (2). 
| 48 C.J.S. Intoxicating Liquors § 136. 
_ References 30 Am. Jur. 435, Intoxieating Liquors, 
State ex rel. MecCarten v. Harris, 112 §§ 343-347. 
M 344, 347, 115 P24 292. 
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4-416. Board to sell to licensees—posted price. The board is hereby au- 
thorized to sell through its stores all kinds of liquor, wine and cordials kept 
in stock to licensees licensed under this act at the posted price thereof in the 
store in which said liquor is sold. All.sales shall be upon a eash basis. The 
posted price as used herein shall mean the retail price of such liquor as 
fixed and determined by the Montana liquor control board and in addition 
thereto an excise tax as in this act provided. 


History: En. Sec. 14, Ch. 84, L. 1937. 48 C.J.S. Intoxicating Liquors § 211 et 
seq. 


Intoxicating Liquors¢>128. 


4-417. Excise liquor tax—collection. The Montana liquor control board 
is hereby authorized and directed to charge, receive and collect at the time 
of the sale and delivery of any liquor as authorized under any provision of 
the laws of the state of Montana an excise tax at the rate of eight per 
centum of the retail selling price on all liquor so sold and delivered. The 
Montana liquor control board shall retain the amount of sueh excise tax 
received in a separate account and shall deposit with the state treasurer, to 
the credit of the general fund, such sums so collected and received not later 
than the tenth (10th) day of each and every month. 

History: En. Sec. 15, Ch. 84, L. 1937; 
amd. Sec. 1, Ch. 41, L. 1939. 

4-418. Duplicate invoices of sales required. The state liquor store shall 
upon each and every sale of liquor to any licensee, issue a duplicate invoiee 
of the liquor purchased as provided by said board, a copy of which shall be 
delivered to the licensee and one copy retained at such store. The invoice 
Shall show the date of purchase, name of employee making the sale, the 
quantity of each kind of liquor purchased, the price paid therefor, the 
name of the licensee and the number of the license, with such other informa- 
tion as may be required by the board. The licensee shall keep and retain 
his duplicate invoice of all purchases made by him from the state liquor 
store, which shall at all times be subject to inspection by the duly authorized 
officers, agents and employees of the board. 


History: En. Sec. 16, Ch. 84, L. 1937. 48 C.J.S. Intoxicating Liquors § 211 et 
seq. 


-Intoxicating Liquors¢=128. 


4.419, Sale of liquor not purchased from state store forbidden—penalty. 
It shall be unlawful for any licensee to sell or keep for sale and/or have on 
his premises for any purpose whatever, any liquor except that purchased 
from the state liquor store, and any licensee found in possession of, or 
. selling and keeping for sale, any liquor which was not purchased from a state 
liquor store, shall, upon conviction, be fined not less than five hundred dollars 
($500.00) nor more than fifteen hundred dollars ($1500.00), or by imprison- 
ment for not less than three (3) months nor more than one (1) year, or 
both such fine and imprisonment, and if the board shall be satisfied that 
any such liquor was knowingly sold or kept for sale within the licensed 
premises by such licensee, or by his agents, servants or employees, it shall 
be mandatory that said board immediately revoke the license of said 
. licensee. . | 


History: En. Sec. 17, Ch. 84, L. 1937. 48 C.J.S. Intoxicating Liquors §§ 175, 
2, 223, 


) 


Intoxicating Liquors€=106(4), 139, 140. 
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4-420. Penalty for sale of alcoholic liquor without license. Any person, 
who has not been issued a license under this act, who shall sell or keep for 
sale any alcoholic liquor, shall be guilty of a felony and upon conviction 
thereof shall be fined not less than one thousand dollars ($1000.00) nor 
more than five thousand dollars ($5,600.00), or be imprisoned in the state 
prison for not less than one (1) nor more than five (5) years, or both such 
fine and imprisonment. 


History: En. Sec. 18, Ch. 84, L. 1937. Intoxicating Liquors¢150. 
48 C.J.S. Joint Stock Companies § 250. 


4-421. Sale of liquor at less than posted price forbidden. It shall be 
unlawful for any licensee under the provisions of this act to resell any liquor 
purchased by such licensee from a state liquor store for a sum less than the 
posted price established by the said store and paid by the licensee therefor. 


History: . En. Sec. 19, Ch. 84, L. 1937. 48 C.J.S. Intoxicating Liquors §§ 237, 
238, 241-244, 246, 276. 


Intoxicating Liquors¢—146(1). 


4-422. Employees of board not to deal in liquor. No member or em- 
ployee of the board, including those engaged in the sale of liquor at the 
various state liquor stores, shall be directly or indirectly engaged in dealing 
in liquor whether as owner, part owner, member of a syndicate, share 
holder or otherwise, whether for his own benefit or in a fiduciary capacity 
for others. 

History: En. Sec. 20, Ch. 84, L. 1937. Intoxicating Liquors¢118. 
48 C.J.S. Intoxicating Liquors § 198. 

4.423. Officers may seize illicit liquor—forfeiture. Any sheriff, police 
officer, or inspector appointed under this act, who shall find any alcoholic 
beverages, liquor or moonshine which is kept or held by any person for sale 
or other disposition in violation of this act, may forthwith seize and remove 
the same, and keep the same as evidence, and upon conviction of a person 
for violation of: the provisions hereof, the said liquor and all packages 
containing the same shall be forfeited to the state of Montana, and in addi- 
tion the person so violating the law shall be subject to the penalties herein 
prescribed. 


History: En. Sec. 21, Ch. 84, L. 1937. 48 C.J.S. Intoxicating Liquors §§ 386, 
388, 391. 


Intoxicating Liquors@247. 


4.424, Board to make rules and regulations—forms—records. For the 
purpose of the administration of this act the board shall make, promulgate 
and publish such rules and regulations as the said board may deem necessary 
for carrying out the provisions of this act and for the orderly and efficient 
administration hereof, and except as may be limited or prohibited by law 
and the provisions of this act, such rules and regulations so made and 
promulgated shall have the force of statute. Every licensee shall advise - 
himself of such rules and regulations, and ignorance thereof shall be no 
defense. Without limiting the generality of the foregoing provision, the 
said board shall be empowered and it is made its duty to prescribe forms to 
be used in the administration of this act, the proof to be furnished and the 
conditions to be observed in the issuance of licenses, prescribing forms or 
records to be kept of the sale of liquor by stores, prescribing notices re- 
quired by this act or the regulations thereof, and the manner of giving and 
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serving the same, prescribing, subject to the provisions of this act, the 
conditions and qualifications necessary to obtain a license, the books and 
records to be kept by the licensee, the form of returns to be made by them, 
and providing for the inspection of such licensed premises, specifying and 
describing the place and manner in which the liquor may be lawfully kept 
or stored, covering the conduct, management and equipment of premises 
licensed to sell liquor and make regulations respecting the sale and consump- 
tion of liquor in clubs, hotels and other places of business of licensees. 
History: En. Sec. 22, Ch. 84. L. 1937. References 


State ex rel. McCarten v. Harris, 112 
M 344, 347, 115 P 2d 292. 


4-425. Suspension or revocation of licenses—complaints. The board may 
upon its own motion, and shall upon a written verified complaint of any 
other person, investigate the action and operation of any licensee hereunder, 
and shall have power to temporarily suspend and/or permantly revoke a 
license issued under this act for violation of the provisions of this act or 
any rule or regulation promulgated by the board. 


History: En. Sec. 23, Ch. 84, L. 1937. 48 C.J.S. Intoxicating Liquors §§ 174, 
LTD, 


Intoxicating Liquors¢106(1). 


4-426. Procedure on charges against licensees. Upon the filing with the 
board of a verified complaint charging the licensee with the commission of 
any act which would be cause for the suspension or revocation of a license, 
within one year prior to the date of filing said complaint, the above said 
board shall forthwith issue a citation directing the licensee to appear before 
the said board within ten days after the date of the service of said citation 
and, by filing his verified answer to the complaint, show cause, if any, why 
his license should not be suspended or revoked. Service of the citation may 
be effected by mailing a true copy thereof with a true copy of the complaint 
by registered mail addressed to the licensee at his last address of record or 
by the sheriff of the county in which the licensee resides. Failure of the 
licensee to answer shall be deemed an admission by him of the truthfulness 
of the charge made and thereupon the said board shall be authorized to 
forthwith suspend or revoke the license. 


History: En. Sec. 24, Ch. 84, L. 1937. Intoxicating Liquors¢=108(2, 9). 
48 C.J.S. Intoxicating Liquors § 177. 


4-427. Hearing—decision—appeals to district court—bond on appeal. 
Upon the filing of the answer the board shall fix the time and place 
of the hearing on the charges made, which hearing shall be in the county 
where the licensee resides, and not less than five (5) days notice of said 
hearing shall be given to the complainant and licensee. The notice of hearing 
shall be served in the same manner as is the citation herein provided for. 
With the notice of the hearing to the complainant, there shall be attached a 
true copy of the answer of the licensee. If either party has appeared by 
counsel the notice shall be given in like manner to the counsel of said party. 
Upon the hearing the board shall hear the evidence presented, which may 
be in the form of oral testimony or affidavits, or both. After the hearing 
has been concluded the said board shall, within ten days, render its decision 
in writing, stating the reasons therefor. Notice of the decision, with copy 
thereof, shall be served upon the parties, or their counsel, in the manner 
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herein provided as to other notices. When the board shall have revoked 
or cancelled a license previously issued by it, the board shall notify the 
licensee in writing by registered mail, to the address of such licensee, of its 
action, giving reasons thereof, and thereupon such licensee shall have the 
right to appeal to the district court of the county in which he shall reside, 
from the action of the board, by filing a notice of appeal with the clerk of the 
district court and paying the filing fee required to commence a suit or action 
in the distriet court, which appeal must be so taken within thirty (30) days 
after the order made and entered by the board. The trial shall be had before 
the district court upon the record presented to the board, and upon which 
its decision was rendered, and there shall not be any additional evidence 
introduced or anything in the nature of a trial de novo. Pending decision 
on appeal the licensee must file a good and sufficient bond in the sum of two 
thousand dollars ($2,000.00), payable to the state of Montana, conditioned 
that he will pay all costs and be responsible for any and all Me ys of 
the law on his premises, pending final disposition of the appeal. 

History: En. Sec. 25, Ch. 84, L. 1937. Ane C.J.S. Intoxicating Liquors §§ 177, 


TIntoxicating Liquors€—108(1, 10). 


4-428. Officers may examine premises. The board or any duly author- 
ized representative thereof, or the sheriff of any county, shall have the right 
at any time to make an examination of the premises of such licensee as to 
whether the law of Montana.and the rules and regulations of the said 
board are being complied with, and shall also have a right to inspect cars of 
any railway system licensed under this act. 

History: En. Sec. 26, Ch. 84, L. 1937. yee C.J.S. Intoxicating Liquors §§ 174, 


Intoxicating Liquors€~106(1). 


4-429. Renewal of suspended licenses. After suspension or revocation 
of a license the board shall have the power to renew the same if in its 
discretion a proper showing therefor has been made. 

History: En. Sec. 27, Ch. 84, L. 1937. 


4.430. City and county licenses—fees. The city council of any incor- 
porated town or city, or the county commissioners outside of any incorpor- 
ated town or city, may provide for the issuance of licenses to persons to 
whom a license has been issued under the provisions of this act, and may fix 
license fees thereof, not to exceed a sum equal to fifty per cent (50%) of 
the license fee collected by the board from such licensee under this act. 

History: En. Sec. 28, Ch. 84, L. 1937. Intoxicating Liquors¢—10(4). 


48 C.J.S. Intoxicating Liquors § 51. 
References 
State ex rel. Wiley v. District Court, 
_. M __, 164 P 2d 358, 360. 


4-431. Act when effective—protests—elections. The provisions of this 
act as to the issuance of licenses as herein provided shall be effective thirty 
(30) days after the passage and approval of this act. In the event that 
during the said period of thirty (30) days, a duly verified petition in writing 
signed by not less than thirty-five per centum (85%) of the registered 
qualified electors of any county file with the board of county commissioners 
their protest against the issuance of any licenses as herein provided by the 
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Montana liquor control board under the provisions of this act, then the 
said Montana liquor control board shall not issue any license or, licenses 
within said county, except as herein provided. 

The board of county commissioners must within five (5) days after the 
filing of said petition, meet and determine the sufficiency of the petition 
presented by ascertaining whether or not at least thirty-five per centum 
(35%) of the signers of said petition are registered electors of the territory 
or county affected. The board of county commissioners must within ten 
(10) days after the filing of such petition, if such petition be sufficient 
therefor make an order calling an election to be held within the 
county in the manner and at the places of holding an election for county 
offices in such county. Such election to be held on a day fixed by the board 
of county commissioners not more than thirty (80) days after the filing of 
such petition for the purpose of determining whether or not any license 
for the sale of spirituous liquors may be sold within the limits of the county 
as provided by the provisions of this act. 


‘History: En. Sec. 30, Ch. 84, L. 1937. 48 CJ.S. Intoxicating Liquors §§71 et 
seq., 116; 59 C.J. Statutes § 683. 
Intoxicating Liquors¢=29 et seq., 102; 30 Am. Jur. 341, Intoxicating anes 
Statutese—255. § 167 et seq. 


4-432, Publication notice of election. The notice of election must be 
published once a week for four (4) weeks in such newspapers in the county 
where the election is to be held as the board of eos commissioners may 
think proper. 


History: En. Sec. 31, Ch. 84, L. 1937. acai Liquors€=33 (3). 
48 C.J.S. Intoxicating Liquors §§ 82, 83, 


4-433. Form of ballots. The county clerk must furnish the ballots to be 
used at such election, as provided in the general election law, which ballots 
must contain the following words: “Sale of Alcoholic Beverages, Yes”, “Sale 
of Alcoholic Beverages, No”, and the elector in order to vote must mark an 
“X” opposite one of the answers. 

History: En. Sec. 32, Ch. 84, L. 1937. Intoxicating Liquors@—34(5). 
48 C.J.S. Intoxicating Liquors § 86. 

4-434, Polling places—conduct of elections. The polling places must 
be established, the judges and other officers to conduct the election must be 
designated, and the election must be held, canvassed and returned in all 
respects in conformity to the laws of the state. 

History: En. Sec. 33, Ch. 84, L. 1937. Intoxicating Liquors@>34(1).. 
48 C.J.S. Intoxicating Liquors § 86. 

4.435. Effect of election—penalty—liquor store sales not affected. If 
a majority of the votes cast are “Sale of Alcoholic Beverages, Yes’, the 
provisions of this act shall take effect immediately. If a majority of the 
votes cast are “Sale of Alcoholic Beverages, No”, the board of county com- 
missioners must publish the result once a week for four (4) successive weeks 
in the paper in which the notice of election was given, and at the expiration 
of the time of the publication of such notice all existing licenses shall be can- 
celled and it shall thereupon be unlawful to sell, either directly or indirectly, 
any liquor in such county under penalty of a fine of not more than five 
hundred dollars ($500.00) or by imprisonment in the county jail for a period 
not exceeding six (6) months, or by both such fine and imprisonment; pro- 
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vided, however, that nothing herein contained shall be construed to prevent 
or prohibit the sale of liquor at or by a state liquor store under the liquor 
control act. 


History: En. Sec. 34, Ch. 84, L. 1937. 48 C.J.S. Intoxicating Liquors §§ 64, 65, 
70, 89, 94. 


_Intoxicating Liquors€=36(4), 40(3). 


4-436. Contest of election. Any election held under the provisions of 
the act may be contested in the same manner as provided by the general 
election laws. 


History: En. Sec. 35, Ch. 84, L. 1937. Intoxicating Liquors@=37. 
48 C.J.S. Intoxicating Liquors § 87. 


4-437. Restriction on holding second election. If no petition protesting 
against the issuance of licenses as herein provided be filed with the board of 
county commissioners within thirty (30) days after the passage and approval 
of this act, or if a majority of the votes cast at any election held in pur- 
suance of the filing of said petition as herein provided, are “Sale of Alcoholic 
Beverages, No’, then there shall not be submitted to the qualified electors 
of said county any other or further question as to the sale of alcoholic 
beverages within said county for a period of two (2) years from and after 
the date of the filing of said petition protesting the issuance of said license 
as herein provided with the board of county commissioners. 


History: En. Sec. 36, Ch. 84, L. 1937. Intoxicating Liquors@—31(1). 
° 48 C.J.S. Intoxicating Liquors § 73. 


4-438. Business in name of licensee—federal permits required. No busi- 
ness shall be carried on under any license issued under this act except in 
the name of the licensee. No license shall be effective until a permit shall 
have been first secured under the laws of the United States if such a permit is 
necessary or is required under such law. 

History: En. Sec, 37, Ch. 84, L. 1937. 4 si C.J.S. Intoxicating Liquors §§ 142, 


Intoxicating Liquors¢—63, 110. 


4-439. Penalty for violating act—revocation of license. Any person 
violating any of the provisions of this act, shall upon conviction thereof, be 
deemed guilty of a misdemeanor and punishable by such fine or imprison- 
ment, or both, as provided by law, except as is herein otherwise provided. 
If any such licensee is convicted of any offense under this act his license 
shall be immediately revoked, or in the discretion of the board suspended 
temporarily for a time to be determined by the board. 


History: En. Sec. 38, Ch. 84, L. 1937; Intoxicating Liquors€106(4), 131. 
amd. Sec. 2, Ch. 226, L. 1947. 48 C.J.S. Intoxicating Liquors §§ 175, 
214, 236, 268, 280. 


4-440. Saving clause—scope of act. If any clause, sentence, paragraph, 
section or any part of this act shall be declared and adjudged to be invalid 
and/or unconstitutional, such invalidity or unconstitutionality shall not 
affect, impair, invalidate or nullify the remainder of this act. This act shall 
apply to the Montana liquor control board as now composed and existing, 
and to any board or commission which may hereafter succeed the above said 
board. 


History: En. Sec. 39, Ch. 84, L. 1937. Statutes@—64 (2). 
59 C.J. Statutes § 213 et seq. 


596 


RETAIL LIQUOR LICENSE 4-441 


4-441, Limitation on effect of repeal. All acts and parts of acts in 
conflict hereto are hereby repealed, but this act shall not be construed to 
repeal or amend any provision or section of the state liquor control act of 
Montana, except in so far as the same is in conflict with this act. 

History: En. Sec. 40, Ch. 84, L. 1937. 
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TITLE 5 airo* 
BANKS AND BANKING 


Chapter 1. The bank act—definition of terms, 5-101 to 5-109. 

2. Organization and incorporation of banks, 5-201 to 5-217. 

3. Dissolution and disincorporation of banks, 5-301. 

4. Stockholders’ liability, 5-401 to 5-403. 

5. Miscellaneous regulatory provisions, 5-501 to 5-533. 

6. State banking department—state examiner ex officio superintendent of 
banks, 5-601 to 5-606. 

7. Bank reports and supervision, 5-701 to 5-707. 

8. Impairment of capital—insolvency, 5-801 to 5-803. 

9. Examination and supervision—state examiner’s fund, 5-901 to 5-910. 

10. General powers and limitations of banks, 5-1001 to 5-1046. 

11. Closing and liquidation of banks, 5-1101 to 5-1132. 

12. Federal deposit insurance corporation aid available to banking institutions, 
5-1201 to 5-1206. 

13. Morris plan companies, 5-1301 to 5-1311. 


CHAPTER 1 
THE BANK ACT—DEFINITION OF TERMS 


Section 5-101. Citation of act—application of provisions—-who subject to penalties. 
5-102. Institutions to which act is applicable. 
5-103. Number of persons necessary to form corporation. 
5-104. Commercial bank defined. 
5-105. Savings bank defined. 
5-106. Trust company defined—purposes for which may be formed. 
5-107. Investment company defined—purposes for which may be formed. 
5-108. Unincorporated and private bank defined. 
5-109. Definition of words and terms. 


5-101. (6014.1) Citation of act—application of provisions—who subject 
to penalties. This act shall be known as the “Bank Act” and shall be appli- 
cable to all corporations and persons specified in the next section, and to 
such other corporations as shall subject themselves to special provisions and 
sections thereof, and to such other persons, co-partnerships, or corporations 
who shall by violating any of its provisions become subject to the penalties 
provided therein. 


History: En. Sec. 1, Ch. 89, L. 1927. References 
Banking Code cited in Conley et al. v. 
Cross-References Johnson et al., 101 M 376, 388, 54 P 2d 


Building and loan associations, secs. 585. 
7-101 to 7-159. 


Credit unions, secs. 14-101 to 14-128. Banks and Banking@=4. 
Taxation of banks and shares, secs. 84- 9 C.J.S. Banks and Banking § 6. 
4601 to 84-4605. 7 Am. Jur. 1, Banks, generally. 


5-102. (6014.2) Institutions to which act is applicable. The word 
“Bank”, as used in this act, shall be construed to mean any corporation 
which shall have been incorporated to conduct the business of receiving 
money on deposit, or transacting a trust or investment business as herein- 
after defined. The soliciting, receiving, or accepting of money or its equiva- 
lent on deposit as a regular business, shall be deemed to be doing a com- 
mercial or savings bank business, whether such deposit is made subject to 
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check or is evidenced by a certificate of deposit, a passbook, a note, or other 
receipt; provided, that nothing herein shall apply to or include money or its 
equivalent left in escrow, or left with an agent pending investment in real 
estate or securities for or on account of his principal. It shall be unlawful 
for any corporation, partnership, firm, or individual to engage in or transact 
a banking business within this state, except by means of a corporation duly 
organized for such purpose. Banks are divided into the following classes: 
(a) Commercial Banks, 
(b) Savings Banks, 
~(e) Trust Cotiipaties 
(d) Investment Companies, 
provided, further, however, that this act shall not apply to any person, 
firm or association now doing.a private banking business; provided, how- 
ever, that said private banks hereinabove referred to shall come under 
all of the provisions of this act which may be fairly applicable thereto; pro- 
vided further, however, that this act shall not apply to any investment 
company or corporation, heretofore established under authority of the law 
of Montana, not accepting, receiving, and holding money on deposit. 
‘History: En. Sec. 2, Ch. 89, L. 1927. Banks and Banking@=2, 4. 
9 C.J.S. Banks and Banking §§ 1, 6. 
5-103. (6014.3) Number of persons necessary to form corporation. Cor- 
porations may be formed by any number of natural persons not less than 
three under the laws of this state to conduct, as provided in this act and not 
otherwise, any one, or more, or all of the businesses mentioned in the pre- 
ceding section. 


History: En. Sec. 3, Ch. 89, L. 1927. Banks and Banking@=23. 


9 C.J.S. Banks and Banking § 42. 
Cross-Reference 


Private banks, formation, sec. 15-104. 


5-104. (6014.4) Commercial bank defined. The term “Commercial 
Bank”, when used in this act, means any bank authorized by law to receive 
deposits of money, deal in commercial paper, or to make loans thereon, and 
to lend money on real or personal property, and to discount bills, notes, or 
other commercial papers, and to buy and sell securities, gold and silver 
bullion, or foreign coins, or bills of exchange. 


History: En. Subd. a, Sec. 4, Ch. 89, L. Banks and Banking@22. 
1927. 9 O.J.S. Banks and Banking § 41. 


5-105. (6014.5) Savings bank defined. The term “Savings Bank”, when 
used in this act, means a bank organized only for the purpose of accumula- 
ting and loaning the funds of its members, stockholders, and depositors, and 
which may loan and invest the funds thereof, receive deposits of money, loan, 
invest, and collect the same, with interest, and repay depositors with or 
without interest; with power to invest said funds and moneys in such prop- 
erty, securities, and obligations as may be prescribed by this act; and to 
declare and pay dividends on its general deposits, and a stipulated rate of 
interest on deposits made for a stated period, or upon special terms, 


History: En. Subd. b, Sec. 4, Ch. 89, L. Banks and Banking@=289. 
1927. 9 O.J.S. Banks and Banking §§ 956, 957. 


5-106. -(8014:6) Trust company defined — purposes for which may be 
formed. The term “Trust Company’, when used in this act, means any cor- 
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poration which is incorporated under the laws of this state for any one or 
more of the following purposes: 

1. To receive moneys in trust, and to accumulate the same at such rates 
of interest as may be obtained or agreed upon, or to allow such interest 
thereon as may be agreed upon. 

2. To accept and execute all such trusts and perform such duties of 
every description as may be committed to them by any person or persons 
whatsoever, or by any corporations, or may be committed or transferred to 
them by order of any of the courts of record of this state, or any other 
state, or of the United States. 

3. To take and accept by grant, assignment, transfer, devise, or bequest, 
and hold any real or personal estate or trust created in accordance with the 
laws of this state, or any other state, or of the United States, and execute 
such legal trusts in regard to the same on such terms as may be declared, 
established, or agreed upon in regard thereto. 

4. To act as agent for the investment of money for other persons or 
corporations, and as agents for persons and corporations for the purpose 
of issuing, registering, transferring, or countersigning the certificates of 
stock, bonds, or other evidence of debt of any corporation, association, 
municipality, state, or public authority as may be agreed upon. 

5. To accept from and execute trusts for married women in respect to 
their separate property, whether real or personal, and act as agents for 
them in the management of such property, and generally to have and 
exercise such powers as are usually had and exercised by trust companies. 

6. To act as trustee, assignee, or receiver in all cases where it shall be 
lawful for any court of record, officer, corporation, or person to appoint 
a trustee, assignee, or receiver, and to be appointed a trustee, assignee, 
or receiver, and to be appointed, commissioned, and act as administrator 
of any estate, executor of any last will and testament of any deceased 
person, and as guardian of the person and estate of any minor or minors, 
or of the estate of any lunatic, imbecile, spendthrift, habitual drunkard, 
or other persons disqualified or unable to manage their estates. 

7. To loan money upon unencumbered real estate, collateral, or personal 
security, and execute and issue its notes, debentures, payable at a future 
date, and to pledge its mortgages upon real estate and other securities as 
security therefor. 


8. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable, non-negotiable, and commercial paper, 
stocks, and other investment securities, buy and sell gold and silver bullion, 
foreign coins, bills of exchange, and foreign and domestic exchange. 


9. To accept, receive, and hold money on deposit, payable either on time 
or on demand, with or without interest, as may be agreed upon with the 
depositors, and to take and receive from any individual or corporation 
on deposit for safe-keeping and storage, gold and silver plate, jewelry, 
stocks, and securities, and other valuable and personal property, and to 
collect coupons, interest, and dividends on said above described securities, 
and to rent out the use of safes and other receptacles on their premises 
upon such terms and for such compensation as may be agreed upon. 


History: En. Subd. c, Sec. 4, Ch. 89, 
L. 1927. 
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0-109 


Interest Rate by Trust Agreement Not should be paid thereon to the trustee, the 


Creative of Debtor and Creditor Relation- 
ship—Preference on Insolvency of Bank 


A state bank exercising the powers of a 
trust company, has specific authority to 


receive moneys in trust and may allow an- 


agreed rate of interest thereon, as against 
the contention that by a deposit of money 
in trust with a provision in the trust 
agreement that interest at a certain rate 


relation of debtor and creditor was cre- 
ated and therefore on the insolvency of 
the bank a claim for preference payment 
did not lie. Trust fund entitled to pref- 
erence. Conley et al. v. Johnson et al., 
101 M 376, 388, 54 P 2d 585. 


Banks and Banking@~310. 
9 C.J.S. Banks and Banking § 1045. 


5-107. (6014.7) Investment company defined—purposes for which may 
be formed. The term “Investment Company”, when used in this act, means 
any corporation which is incorporated under the laws of this state for 
any one or more of the following purposes: 

1. To receive moneys in trust, and to accumulate the same at such rates 
of interest as may be obtained or agreed upon, or to allow such interest 
as may be agreed upon, and to issue and sell its contracts or certificates 
of indebtedness directly or through an agent or broker, bearing fixed 
rates of interest, in whole or in part, with participation or non partici- 
pation in the profits of the corporation, and maturing at fixed periods 
of time, or otherwise, as may be fully set forth in said contracts or certifi- 
cates. 

2. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable and non-negotiable and commercial paper, 
stocks, and other investment securities. 

3. To accept, receive, and hold money on deposit, payable either on 
time or on demand, with or without interest, as may be agreed upon with 
depositors, and to collect coupons, interest, and dividends on said above 
described securities. 

History: En. Subd. d, Sec. 4. Ch. 89, L. 
19Z7¢ 

5-108. (6014.8) Unincorporated and private bank defined. The term 
“Unincorporated Bank” shall comprehend “Private Bank”, and shall include 
every unincorporated person, firm or association transacting banking busi- 
ness in this state, and the term “Board of Directors” shall include the owner 
or owners of such banks. 


* History: En. Subd. e, Sec. 4, Ch. 89, L. Banks and Banking@=22. 


1927. 9 C.J.S. Banks and Banking § 41. 
5-109. (6014.9) Definition of words and terms. 
(a) The terms capital, capital stock or paid-in capital mean that fund 


for which certificates of stock are issued to stockholders in case of incorpo- 
rated banks and that fund set aside and dedicated for capital purposes in 
case of private banks. 

(b) The term “surplus” means a fund paid in or created pursuant to 
the provisions of this act by a bank from its net earnings or undivided 
profits, which when set apart and designated as such, 1s not available for the 
payment of dividends and cannot be used for the payment of expenses or 
losses so long as such bank has undivided profits. 

(c) The term “undivided profits” means the credit balance of the profit 
and loss account of any bank. 

(d) The term “profit and loss account” or “profit and loss” means that 
account carried on the books of the bank into which all earnings accounts 
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and recoveries are closed, thus exhibiting “gross earnings” and against 
which all loss and other disbursement items are charged revealing “net 
earnings” which are then properly closed to “undivided profits accounts” 
or “undivided profits”, out of which dividends are paid and reserves set 
aside. 

(e) The term “net earnings” means the excess of the gross earnings of 
any bank over expenses and losses chargeable against such earnings during 
any one year. 

(f) The term “time deposits” means all deposits, the payment of which 
cannot legally be required within thirty (30) days. 

(g) The term “demand deposits” means all deposits, the payment of 
which ean legally be required when demanded. | 

(h) The words “consolidate” and “merge” shall be deemed to mean 
the same thing and may be so used interchangeably in this act without 
loss of power. | 

(i) The word “superintendent” wherever it appears in this act shall 
be deemed to mean “superintendent of banks” or “state superintendent of 
banks” of the state of Montana. | 


History: En. Sec. 5, Ch. 89, L. 1927. Banks and Banking@=35, 87. 
9 C.J.S. Banks and Banking §§ 57, 157. 


CHAPTER 2 
ORGANIZATION AND INCORPORATION OF BANKS 


Section 5-201. Organization and incorporation—articles of agreement. 

5-202. Presentation of articles to superintendent of banks—secretary of state to 
issue certificate—when body corporate. 

5-208. Superintendent of banks to approve or refuse application—filing articles 
with secretary of state. 

5-204. Banks, etc., may have continual succession—when. 

5-205. Rejection of application by superintendent of banks conclusive. 

5-206. Amount of capital. 

5-207. Calling of first meeting. 

5-208. Board of directors—qualifications, tenure, and vacancies. 

5-209. Direetor must own not less than one thousand dollars in stock. 

5-210. Selection of officers and employees—meetings and minutes. 

5-211. By-laws. 

5-212. Increase or diminution of capital stock—authorized. 

5-213. Change of corporate name authorized. 

5-214. Change of place of business and number of directors authorized. 

5-215. Procedure for carrying into effect the three foregoing sections. 

5-216. - Certificate of proceedings—contents and effect. 

5-217. Change in number of directors—procedure—approval by superintendent 
of banks. 


5-201. (6014.10) Organization and incorporation — articles of agree- 
ment. Any three or more persons, desiring to associate themselves together 
for the purpose of becoming a corporation to engage in any one or more or 
all of the businesses mentioned in this act, shall sign and acknowledge, in 
the manner provided for the acknowledgment of deeds of real estate, articles 
of agreement, which shall set forth: 

1. The corporate name of the proposed corporation which shall not be 
the name of any other corporation theretofore granted and then doing busi- 
ness of a similar character in this state, or any imitation of such name. 
Provided that it shall be lawful to use the name theretofore used by any 
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corporation previously incorporated and doing business in the state of 
Montana, but which has been dis-incorporated, liquidated, dissolved and 
entirely out of business. 


2. The name of the city or town and county in which the principal 
office of the corporation is to be located. 


3. ‘The amount of the capital stock of the corporation; the number of 
shares into which it is to be divided, and the par value of such shares; 
the amount of capital stock actually subscribed in good faith at the time 
of the signing of such articles of agreement; and the amount of the capital 
stock actually paid up in lawful money of the United States, and in the 
custody of some banking institution designated as the depository thereof 
until the proposed corporation is fully organized and authorized to engage 
in business. 

4, The names and places of residence of the several shareholders, and 
the number of shares subscribed by each. 

5. The number of the board of directors, and the names of those agreed 
-upon for the first year. | 

6. The purpose for which the association or company is formed, which 
may be set forth by the use of the general terms herein defined, with refer- 
ence to each line of business in which the proposed corporation desires to en- 
gage. 


History: This and the four following Powers of bank president or vice presi- 
sections were enacted as Sec. 6, Ch. 89, dent. 1 ALR 693. 

L. 1927. State banks, insurance companies, or 

building and loan associations, which are 

Banks and Banking@=22-34, 292, 312. members of Federal reserve banks or simi- 

9 C.J.S. Banks and Banking §§ 41-56, lar Federal agencies or national banks, as 

$59, 1046. within state social security or unemploy- 

7 Am. Jur. 41, Banks, §§ 26 et seq. ment compensation act. 145 ALR 1074. 


5-202. Presentation of articles to superintendent of banks—secretary of 
state to issue certificate—when body corporate. Thereupon the articles of 
agreement shall be presented to the superintendent of banks, together with 
an application in writing in the form prescribed by the superintendent of 
banks for a certificate authorizing the proposed corporation to transact 
within this state the business specified therein. Upon the presentation of the 
-articles of agreement, together with such application, the superintendent of 
banks shall examine or cause an examination to be made in order to ascer- 
tain whether the requisite capital of such bank has been subscribed and been 
paid up in cash. He shall also determine whether the corporation is being 
formed for any other than the legitimate business contemplated by this act, 
or whether the public convenience and advantage will be promoted by the 
opening of such bank, and whether the corporate name assumed by such 
bank, by reason of the use by it of any one or more of the words ‘“commer- 
cial’, “trust”, “savines”, or “investment’’, in conjunction with any other 
word or words, resembles so closely as to be likely to cause confusion, the 
name of any other bank previously formed under this act. He shall also 
ascertain from the best sources of information at his command whether the 
character and general fitness of the persons named as stockholders are such 
as to command confidence of the community in which such bank is proposed 
to be located. The expenses of the superintendent of banks in making 
the examination required by this act shall be paid by the proposed bank, 
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and payment shall be made in advance if required by the superintendent 
of banks. | 


History: Enacted as part of Sec. 6, 
Ch. 89, L. 1927. 


5-203. Superintendent of banks to approve or refuse application—filing 
articles with secretary of state. If the superintendent of banks shall not be 
satisfied with the result of his investigation, he shall refuse the application 
within sixty (60) days after the articles of agreement and the application 
have been presented to him, and so notify the incorporators named therein. 
If the superintendent of banks shall be satisfied with the result of his in- 
vestigation, he shall, within sixty (60) days after such application has been 
made to him, issue under his hand and official seal the certificate of author- 
ization, required by this act, in duplicate. The articles of agreement, together 
with one of such certificates of authorization, so issued, by the superintendent 
of banks, shall be filed in the office of the clerk and recorder of the county in 
which is located the principal place of business of the proposed bank, and 
a certified copy of the articles of agreement, together with the other cer- 
tificate of authorization issued by the superintendent of banks, shall be filed 
with the secretary of state. Upon filing with the secretary of state, the 
articles of agreement, and the certificate of authorization, and paying the fee 
required for the filing of articles of incorporation, the secretary of state shall 
issue a certificate setting forth that such corporation has been duly organ- 
ized, the amount of its authorized and subscribed capital, and the business in 
which it is to engage; and such certificate shall be taken by all courts of 
this state as evidence of the corporate existence of such bank. The person 
so signing and acknowledging the articles of agreement, and their asso- 
ciates and successors, shall thereupon become and be a body corporate with 
power of continual succession, and by such name they and their successors 
shall be entitled to have, possess, and enjoy all the rights and privileges con- 
ferred by this act. 


History: Enacted as part of Sec. 6, 
Ch. 89, L. 1927. 


5-204. Banks, etc., may have continual succession—when. Any bank, 
trust company or investment company now existing, may at any time, within 
the period limited for its duration, elect to avail itself of the right of con- 
tinual succession herein given, by filing its intention so to do in the office of 
the county clerk and recorder of the county wherein such corporation is 
located and a copy thereof with the secretary of state, by paying the legal 
filing fees therefor. No such corporation shall be allowed to increase its 
capital stock by such filing without complying with the provisions of this 
act and paying the legal filing fees as in such cases otherwise provided. 


History: Enacted as part of Sec. 6, 
Ch. 89, L. 1927. 


5-205. (6014.11) Rejection of application by superintendent of banks 
conclusive. In the event the application for a certificate of authorization 
shall be refused by the superintendent of banks, such action shall be final 
and conclusive. 

History: En. Sec, 7, Ch. 89, L. 1927. 
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5-206. (6014.12) Amount of capital. The amount of the common and 
preferred stock of a commercial bank shall not be less than twenty-five 
thousand dollars ($25,000) and in addition thereto there shall be created a 
surplus of not less than ten per cent (10%) of the amount of the capital stock 
of said bank, which said surplus and capital stock shall be paid up in cash 
and deposited with some bank or banks at the time the application is made 
to the superintendent of banks for the certificate of authorization herein- 
above mentioned. 


That a commercial bank having its place of business in a city or town 
of more than two thousand (2,000) and less than four thousand (4,000) 
inhabitants, as disclosed by the last authorized census, shall have a capital 
stock of not less than thirty thousand dollars ($30,000), and a surplus of 
ten per cent (10%) of the capital stock as hereinbefore provided; that a 
commercial bank having its place of business in a city or town of more than 
four thousand (4,000) inhabitants, as disclosed by the last authorized census, 
shall have a capital stock of not less than fifty thousand dollars ($50,000.00) 
and a surplus of ten per cent (10%) of the capital stock as hereinbefore 
provided. | 


The amount of the capital stock of a savings bank, trust company, or 
investment company shall be fixed and limited by the articles of agreement, 
and shall be not less than one hundred thousand dollars ($100,000.00) nor 
more than ten million dollars ($10,000,000.00), of which amount at least one 
hundred thousand dollars ($100,000.00) must be subscribed and fully paid 
up in cash and on deposit with some bank or banks in this state when the 
application is made to the superintendent of banks for the certificate of au- 
thorization hereinabove mentioned. The remainder of the authorized capital 
stock may be subscribed and paid in at such times and under such regula- 
tions as the board of directors of such corporation may determine. The 
shares of the common capital stock of all banks shall have a par value of 
one hundred dollars ($100.00) ; provided that this act shall not require any 
bank in existence and doing business to increase its capital stock. 


History: En. Sec. 8, Ch. 89, L. 1927; 9 C.J.S. Banks and Banking §§ 58, 959, 
amd. Sec. 1, Ch. 81, L. 1935. 1046. 
7 Am. Jur. 45, Banks §§ 34 et seq. 


_ Banks and Banking¢=36, 292, 312. 


5-207. (6014.13) Calling of first meeting. When the formation of the 
corporation is completed under the provisions of this act by the issuance 
of the certificate of incorporation by the secretary of state, any three such 
incorporators signing the articles of agreement, may call the first meeting 
of the corporation at such time and place as they may appoint by giving 
notice thereof by publication in some newspaper of general circulation in 
the county in which the principal office for the transaction of business is to 
be located, at least five (5) days before the time appointed for such meeting. 
If all the subscribers to the capital stock unite in a call for such meeting, in 
writing, no notice is necessary. If the first meeting be not called within 
thirty (30) days from the date of the certificate of incorporation, or if such 
corporation shall fail to commence the business for which it is incorporated 
within ninety (90) days from the date of the issuance of the certificate of 
authorization, the superintendent of banks is authorized to cancel such cer- 
tificate of authorization. 
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History: En. Sec. 9, Ch. 89, L. 1927. 9 C.J.8. Banks and Banking §§ 60, 67- 
69, 72, 965, 966, 1048. 


Banks and Banking@>43, 293, 313. 


5-208. (6014.14) Board of directors—qualifications, tenure, and vacan- 
cies. The affairs of the bank shall be managed by a board of directors, not 
less than three or more than eleven mm number, all of whom shall be stock- 
holders of such bank and citizens of the United States, and of whom at least 
three-fourths (34) must be residents of the state of Montana. No person 
who shall have been convicted of a crime against the banking laws of 
the United States or of any state of the union shall be elected a director. 
The directors shall be elected for a term of one year at the annual 
meeting of the stockholders, which shall be held on the second Tuesday 
in January of each year. In ease the election shall not be made on the 
day fixed for the annual meeting, the corporation shall not thereby be 
dissolved, but an election may be had at any other time agreeable to 
the by-laws of the corporation, and the persons so elected shall hold their 
office until the second Tuesday in January following, or until others are 
elected and qualified. In case of death or resignation of one or more of 
said directors, the vacancy shall be filled by the board, and the directors 
so appointed shall hold office until the next annual election, at which time 
a director shall be elected to fill out the unexpired term. Every director 
shall take and subscribe an oath that he will diligently and honestly 
perform his duty in such office, and will not knowingly violate or permit 
a violation of any of the provisions of this act; that he is the owner in 
good faith of the required number of shares of stock in the bank standing 
in his name on the books of the bank. Such oaths shall be made in dupli- 
cate, one copy of which shall be transmitted to the superintendent of banks 
and filed in his office, and one copy shall be kept on file in the office of the 
bank, 


History: En. Sec. 10, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 110-115, 
969-977, 1051, 1053. 
Banks and Banking@=51, 52, 294, 314. 7 Am. Jur. 153, Banks, §§ 203 et seq. 


5-209. (6014.15) Director must own not less than one thousand dollars in 
stock. No person shall be eligible for election as director of a bank unless 
he is a stockholder of the bank, owning in his own right shares thereof of 
the par value of at least one thousand dollars ($1,000.00), and every 
person elected to be a director, who, after such election shall cease to be 
the owner in his own right of the amount of such stock aforesaid, or shall 
hypothecate or in any way pledge such stock as security.for any loan or 
debt, shall immediately notify the superintendent of banks of such sale or 
hypothecation, and such director may be removed from the office of director 
by the superintendent of banks, unless such disability be removed by the 
acquisition of other shares of stock or release of such pledge within the time 
prescribed by the superintendent of banks. 

History: En. Sec. 11, Ch. 89, L. 1927. 


5-210. (6014.16) Selection of officers and employees—meetings and min- 
utes. The board of directors shall have power to elect a president, one 
or more vice-presidents, cashier, and one or more assistant cashiers, and 
such other officers and employees as they may from time to time deem to be 
to the best interest of the bank, and fix their compensation. The president 
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and at least one vice-president shall be chosen from the board of directors. 
The board of directors shall also elect a secretary, who shall keep a correct 
report of the meetings of the board and of the stockholders in a book kept 
for that purpose, which minutes shall particularly disclose the date of the 
meetings and the names of the directors or stockholders present. This record 
of the meetings of the board of directors shall be subscribed to by the pre- 
siding officer and secretary. Such minutes shall be read and approved at the 
next succeeding meeting of the board of directors, and the minutes of such 
next succeeding meeting shall show such fact. Such minute-book shall be 
kept in the office of the bank at all times, and shall be presented to the 
examiner at the time of his examination of the books, and it shall be the duty 
of such examiner to include in his report of examination of such bank a 
statement: of the dates on which such meetings were held since the last ex- 
amination of such bank by the examiner, and the names of the directors in 
attendance at each of said meetings. The board of directors of a bank must 
hold a meeting at least once a month. Any person who shall make a. false 
entry in said book, or who shall change or alter any entry made therein, 
shall be deemed guilty of a misdemeanor. | 


History: En. Sec. 12, Ch. 89, L. 1927. 9 CJ.S. Banks and Banking §§ 969-977, 
1051, 1053. 


Banks and Banking@—50-62, 294, 314. 


5-211. (6014.17) By-laws. The persons signing the articles of agree- 
ment shall, at their first meeting, adopt by-laws for the government of the 
corporation, which by-laws may provide for: 

1. The time, place, and manner of calling and conducting the meetings 
of the corporation ; | 

2. The number of stockholders constituting a quorum; 

3. The mode of voting by proxy; 

4. The time of the annual election of directors, and ae mode and man- 
ner of giving notice thereof ; 

5. The duties of officers; 

6. The manner of election and the tenure of office of all officers other 
than the directors ; 

' 7, Suitable penalties for violation of by-laws, not exceeding in any case 
one hundred dollars ($100.00) for any one offense. 

The by-laws adopted must be certified to by a majority of the directors 
and the secretary of the corporation, and recorded in the book of by-laws, 
which said book shall be open to the inspection of the public during the 
office hours of each day, except holidays. A copy of the by-laws shall also 
be transmitted to the superintendent of banks. The by-laws may be repealed 
or amended, or new by-laws be adopted,.at the annual meetings, or at any 
other meeting of the stockholders called for that purpose by the directors, 
by a vote representing two-thirds (24) of the subscribed stock, or the power 
to repeal and amend the by-laws and adopt new by-laws may, by a similar 
vote at the first meeting or any annual meeting, be delegated to the board of 
directors. 


History: En. Sec. 13, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking 88 56, 959, 
1046. 


Banks and Banking@=34, 292, 312. 
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5-212. (6014.18) Increase or diminution of capital stock—authorized. 
Any bank now organized and existing, and which may hereafter be organ- 
ized, may increase or diminish its capital stock by complying with the pro- 
visions of this act, to any amount which may be deemed sufficient and 
proper for its purposes within the limits prescribed by this act. 

History: En. Sec. 14, Ch. 89, L. 1927. 17 Am. Jur. 48, Banks, §§ 39-43. 


5-213. (6014.19) Change of corporate name authorized. The corporate 
name of any bank now organized and existing, or which may hereafter be 
organized, may be altered, changed, or amended as in this act provided. 

History: En. Sec. 15, Ch. 89, L. 1927. 


5-214. (6014.20) Change of place of business and number of directors 
authorized. Every bank now organized and existing, or which may here- 
after be organized, may, upon approval of the superintendent of banks, 
change its principal place of business from one place to another, in the same 
county, or in an adjacent county, within this state, and may increase or 
diminish the number of trustees or directors in the manner hereinafter pro- 
vided. 

History: En. Sec. 16, Ch. 89, L. 1927. 


5-215. (6014.21) Procedure for carrying into effect the three foregoing 
sections. Whenever any bank shall decide to call a meeting of the stock- 
holders for the purpose of increasing or diminishing the amount of its 
capital stock, or for changing its corporate name, or for changing its prin- 
cipal place of business, it shall be the duties of the trustees or directors to 
publish a notice signed by at least a majority of them in a newspaper in the 
county, if any shall be published therein, six successive weeks, and to deposit 
a written or printed copy thereof in the postoffice, addressed to each stock- 
holder at his usual place of residence at least six weeks previous to the 
day of meeting, specifying the object of meeting, the time and place when 
and where such meeting shall be held, and the amount to which it: shall 
be proposed to increase or diminish the capital, or the name to which it 
is proposed that the bank shall be changed, or to the new location or 
place to which the principal place of business shall be changed, and a 
vote of at least two-thirds (24) of all of the shares of stock shall be neces- 
sary for an increase or diminution of the amount of its capital stock, or to 
change its corporate name, or to change its principal place of business. 


History: En. Sec. 17, Ch. 89, L. 1927. 9 O.J.S. Banks and Banking §§ 60, 67-69, 
72, 965, 966, 1048. 


Banks and Banking@=43, 293, 313. 


5-216. (6014.22) Certificate of proceedings—contents and effect. If, at 
the time and place specified in the notice provided for in the last preceding 
section, the stockholders shall appear in person or by proxy representing 
not less than two-thirds (24) of all the shares of stock of the corporation, 
and shall organize by choosing one of the trustees or directors chairman 
of the meeting, and also a suitable person for secretary and proceed to 
a vote of those present in person or by proxy, and if, on counting the votes, 
it shall appear that two-thirds (24) of the number of votes representing 
all the capital stock have been cast in favor of increasing or diminishing 
the amount of capital stock, or of changing its corporate name, or of 
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changing its principal place of business, a certificate of the proceedings 
showing a compliance with the provisions of this act, the amount of capital 
stock actually paid in, the whole amount of debts and liabilities of the 
corporation, the amount to which the capital stock shall be increased or 
diminished, or the change in the corporate name of the corporation, or 
the change in the principal place of business, shall be made out, signed, and 
verified by the affidavit of the chairman, and be countersigned by the 
secretary, and such certificate shall be acknowledged by the chairman. 
Said certificate shall then be sent to the superintendent of banks, who 
shall within thirty (30) days of the receipt thereof, either approve or 
reject the application for change. The action of the superintendent of 
banks on said application shall be final. If he approves the same he shall 
notify the bank whereupon the certificate shall be filed in the office of 
the county clerk and recorder of the county wherein the bank is located 
and in the office of the secretary of state. Upon such filing the change shall 
be effective. 


History: En. Sec. 18, Ch. 89, L. 1927. 


5-217. (6014.23) Change in number of directors—procedure—approval 
by superintendent of banks. Any state bank or trust company may increase 
or diminish the number of its directors by amending its articles of ineorpo- 
ration at any regular annual meeting or at any special meeting called and 
noticed for that purpose, of the stockholders of the bank or trust company, 
provided that the number of directors shall not at any time be less than three 
or more than eleven. 


Whenever any bank or trust company shall decide to call a special meet- 
ing of the stockholders for the purpose of amending its articles of incorpo- 
ration relative to the number of directors, written or printed notice of such 
meeting must be deposited in the post office addressed to each stockholder of 
record entitled to vote at such meeting under the articles of incorporation 
or amendments thereto, and the laws and constitution of Montana, at his 
last known place of residence at least ten days previous to the date set for 
the holding of such meeting, and in addition, said notice must be published 
once a week for two consecutive weeks in a newspaper published in the 
éounty wherein the principal place of business of such corporation is situated. 
If no newspaper is published in the county it shall not be necessary to pub- 
lish said notice; provided, however, that the matter of amending the articles 
of incorporation to change the number of directors may be submitted to and 
acted upon at any annual meeting of the stockholders without special notice 
thereof. | 


If at the time and place specified in the notice of such special meeting or 
at the annual meeting of the stockholders, stockholders representing two- 
thirds of all the shares of stock of the corporation shall appear in person 
or by proxy and vote in favor of such amendment, a certificate of the pro- 
ceedings showing a compliance of the provisions of this act and the number 
to which the board of directors has been increased or diminished, shall be 
prepared, certified and sworn to and filed with the superintendent of banks, 
who shall within thirty days after the receipt thereof either approve or re- 
ject the amendment. The action of the superintendent of banks on said 
amendment shall be final. If he approves the same, he shall notify the bank, 


609 


5-301 BANKS AND BANKING 


whereupon the certificate with the superintendent’s approval attached there- 
to shall be filed in the office of the county clerk and recorder of the county 
wherein the bank is situated, and a certified copy thereof shall be filed in 
the office of the secretary of state. Upon the filing of such certified copy with 
the secretary of state, the amendment shall become effective. 


History: En. Sec. 19, Ch. 89, L. 1927; Banks and Banking@=51, 294, 314. 
amd. Sec. 1, Ch. 145, L. 1931; amd. Sec. 9 C.J.S. Banks and is pa §§ 110-115, 
1, Ch. 131, L. 1937. 969-977, 1051, 1053. 

CHAPTER? 3 2%) (94% UGie ot 89 Ching “ 


DISSOLUTION AND DISINCORPORATION OF BANKS 
Section 5-301. Dissolution and disincorporation. 


5-301. (6014.24) Dissolution and disincorporation.. Commercial banks, 
savings banks, trust companies and investment companies now organized and 
existing, or which may be hereafter organized, may be dissolved in the 
manner provided by the laws of Montana applicable to the dissolution 
of other corporations, except it shall be legal for any bank, upon a vote 
of two-thirds (24) of its stockholders at a special meeting called for that 
purpose in accordance with the by-laws of the bank, to voluntarily quit 
business and liquidate upon the payment of its debts, exclusive of liability 
to stockholders, or upon agreement with all of its creditors to a plan of 
liquidation, any bank or trust company desiring to thus voluntarily liqui- 
date, shall make application to the state superintendent of banks for per- 
mission to so liquidate and in addition to complying with the laws of the 
state of Montana governing the liquidation of corporations, shall comply 
in all respects with the requirements or rules and regulations of the state 
superintendent of banks governing such voluntary dissolution. The board 
of directors of any bank, whose stockholders have voted to place it in 
voluntary liquidation, shall appoint a liquidating agent to wind up the 
affairs of such bank. Such lquidating agent, on authority of the board 
of directors, shall have power to execute deeds for the transfer of real 
property and to do any and all things necessary to effect the proper liqui- 
dation of such bank. Nothing in this section contained shall prevent the 
state superintendent of banks from taking charge at any time when in 
his opinion the interest of creditors or stockholders is not being protected, 
the decision of the superintendent of banks in said matters to be con- 


trolling. 

History: En. Sec. 20, Ch. 89, L. 1927; 7 Am. Jur. 594, Banks, §§ 824 et seq. 
amd. Sec. 2, Ch. 145, L. 1931; amd: Sec. Power of corporation after expiration 
A Ch-20, La. (2935. or forfeiture of its charter. 47 ALR 1288. 

Right of savings bank to liquidate volun- 
' Banks and Banking@—64, 308, 316. tarily and close business. 69 ALR 1255. 

-9 C.J.8. Banks and Banking as 469-471, 9. ary fer 

1026, 1064. p 
CHAPTER 4 


STOCKHOLDERS’ LIABILITY 


Section 5-401. Stockholders’ liability—extent thereof—effect of certain transfers of stock. 
5-402. Liquidating officer to enforce stockholders’ liability—general powers— 
compromise of claims—limitation on attorney’s fees and costs—distribu- 

tion to aint 
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5-403. Scope of term “liquidating officer” superintendent of banks to file in- 
- ventory with district court—report. 
5-401. (6014.25) Stockholders’ liability—extent thereof—effect of cer- 


tain transfers of stock. The stockholders of every bank shall be severally 
and individually lable, equally and ratably, and not one for the other, for 
all contracts, debts, and engagements of such corporation, to the extent of 
the amount of their stock therein, at the par value thereof, in addition to 
the amount invested in such shares. No person holding stock as executor, ad- 
ministrator, guardian, or trustee, and no person holding such stock as a 
pledge or collateral security, shall be personally subject to any liability as 
stockholders in such corporation ; but the person pledging such stock shall be 
considered as holding the same, and shall be liable as a stockholder acecord- 
ingly, and the estate and funds in the hands of such executor, administrator, 
guardian, or trustee, shall be lable in like manner and to the same extent as 
the testator, intestate, ward, or the person interested in such trust fund 
would have been liable if he had been living or competent to act and hold the 
stock in his own name. 

The stockholders in any bank who shall have transferred their shares 
or registered the transfer thereof, within six (6) months last before the 
failure of said bank to meet its obligations, or with knowledge of such 
impending failure, shall be liable to the same extent, as if they had made 
no such transfer to the extent that the subsequent transferee fails to meet 
such liability; but this provision shall not be construed to affect in any 
way recourse which such stockholder might otherwise have against those 
in whose name such shares are registered at the time of such failure. 


History: Enacted as part of Sec. 21, Liability for Torts Excluded 
Ch. 89, L. 1927; amd. Sec. 1, Ch. 110, L. Before the last amendment of this sec- 
1935. tion it was held in an action by a judg- 


NOTE Sagi stockholders’ liability of ment creditor of a suspended state bank, 
banks in liquidation prior to the passage 5: homme arb alhelier PARsreasWenirer Oye 
of. this section, shall be governed by Sec. Bape plies Tey ronan dns Olah iu eens 
6036, R. C. M. 1921, as amended by Chap- secured against the bank in a tort action, 


that recovery could not be had under this 
ne ee Patel ea NEM ag: by gS section, since the word “debts” cannot be 
; ; 


extended to a liability for a tort even 


' Decisions Referring to or Construing 


the Old Section are as Follows: 


-Corwin v. Settergren, 70 M 535, 536 et 
seq., 226 P. 522; Springhorn v. Dirks et al., 
72 M 121, 129 et seq., 231 P 912; Home 
State Bank v. Swartz, 72 M 425, 428 et 
seq., 234 P 281; Muri v. Young, 75 M 213, 
214, 245 P 956; Skarie v. Marron, 78 M 
295, 298, 253 P 895; Brown v. Roberts et 
al., 78 M 301, 305, 254 P 419; Rohr et:al. 
v. Stanton et al., 78 M 494, 498, 254 P 
869; Lyon v. Featherman, 80 M 504, 511, 
261 P 268; Mitchell v. Banking Corp. of 
Montana, 81 M 459, 467, 264 P 127; Baker 
x. Citizens’ State Bank et al., 81 "M 543, 
551, 264 P 675; Mitchell v. Banking Cor- 
poration of Mont., 83 M. 581, 591, 273 P 
1055; -State -v. Wibaux County Bank, 85 
M 532, 537 et seq., 281 P 341; State v. 
District Court et al., 90 M 213, 218 et seq., 
300 P 544; Mitchell Vv. Banking Corp. of 
Montana, 94. M 165,. 169 et seq., 22 P 2d 
175. 


though the claim be reduced to judgment. 
Capital Nat. Bank of St. Paul v. Bartley 
et al., 101 M 591, 600, 56 P 2d 728. 


Liability in Case of Transfer; National 
Bank 


A stockholder in a national bank trans- 
ferring stock within sixty days prior to 
the failure of the bank is in the same 
position, so far as his statutory liability 
is concerned, as though no transfer had 
been made, and such liability, primary in 
character, continues for sixty days after 
transfer in any event; where, however, he 
transfers his stock more than sixty days 
before the bank’s failure, he is not liable 
if transfer made in good faith and when 
not chargeable with knowledge of impend- 
ing failure. Federal Deposit Insurance 
wi gra v. Peterson, 104 M 447, 452, 
67 P 2d 305. 


Operation and Effect. 
Held, under this case, that there is not 


611 


5-402 


anything in the language of this section 
amendatory of section 6036, R. C. M. 1921, 
(since repealed) relating to the distribu- 
tion of the assets of an insolvent bank to 
its creditors, indicative of a clear legis- 
lative intent to change its substance, but 
that the section is but declaratory of the 
law as found in section 6036, R. C. M. 
1921, (since repealed) and as construed in 
this case, that the assets must be dis- 
tributed ratably under the rule that 
“equity is equality.” State v. Wibaux 
County Bank, 85 M 532, 539 et seq., 281 
P 341: ; 
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institution additional liability for the pay- 
ment of depositors. 58 ALR 1389. 
Constitutional provision fixing liability 
of stockholders as limitation of power of 
legislature in that regard. 63 ALR 870. 
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Applicability of constitutional or statu- 
tory provisions relating to added liability 
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of stockholders to holders of stock issued, 
or stockholders of corporations organized, 
before their enactment. 72 ALR 1252. 

Stockholders’ statutory added liability 
as affected by death of stockholder. 79 
ALR 1537. 

Stockholder’s statutory liability as as- 
signable or subject to sale. 82 ALR 1285. 

Transfer of bank or other corporate 
stock to corporation issuing it, as releas- 
ing transferrer from stockholders’ statu- 
tory added liability. 86 ALR 72. 

Statutory added liability of holders of 
bank stock, or other corporate stock, the 
issue of which was ultra vires, invalid or 
irregular. 86 ALR 816, 

Statutory superadded liability of stock- 
holders as affected by reorganization, con- 
solidation, or merger of corporation. 89 
ALR 770. 

Statutory liability of stockholder of 
bank or other corporation as affected by 
change in or renewal of corporation’s obli- 
gations. 97 ALR 630. 

Stockholders’ statutory liabilities as af- 
fected by alleged defects or irregularities 
in organization of corporation. 102 ALR 
327. 

Statutory added liability of stockholders 
of bank or other corporation as affected 
by transfer of stock after closing thereof 
or appointment of receiver therefor. 103 
ALR 689. 

Liquidation or other proceeding by gov- 
ernment against bank or other corpora- 
tion, as suspending stockholder’s super- 
added liability. 122 ALR 945. 


5-402. Liquidating officer to enforce stockholders’ liability—general 


powers—compromise of claims—limitation on attorney’s fees and costs— 
distribution to creditors. At any time after taking possession of a bank 
for the purpose of liquidation, the liquidating officer, duly qualified under 
the laws, as soon as he ascertains that the assets of such. bank will be in- 
sufficient to pay its debts and liabilities may proceed to collect and enforce 
the stockholders’ liability. For that purpose he may institute and maintain, 
in his own name as such liquidating officer appropriate suits or actions in 
any state or federal court of competent jurisdiction. He may receive and 
receipt for moneys received on account of stockholders’ liability and any 
money so paid to the liquidating officer by a stockholder in whole or partial 
satisfaction of his lability, shall not be deemed paid voluntarily, but shall 
give the stockholder the same protection to the extent of the amount paid 
as if the payments were made after suit by creditor or liquidating officer. 
The liquidating officer is authorized by and with the consent of the court 
having jurisdiction of such liquidation to compromise, settle and compound 
claims for stockholders’ liability and such settlements and compromises when 
approved by the court shall be legal and binding upon all parties concerned, 
including creditors. 


All sums collected by a liquidating officer on account of stockholders’ 
lability, either received from voluntary payments or collected by suits, 
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settlements or compromises, shall be distributed to the creditors of the bank 
according to their several rights in the same proportion as the amount of 
a given claim of a creditor bears to the amount of the claims of all creditors, 
and without regard to the rank or class or character of claims and without 
diminution, except that the said liquidating officer may deduct from amounts 
collected, the court costs or attorney’s fees, such attorney’s fees to be allowed 
for not more than ten per cent (10%) of the amount collected, provided that 
the ten per cent (10%) allowed for attorney’s fees shall not apply to collec- 
tions which are made outside of the state of Montana and other expenses 
incurred by him in the prosecution of any action for the collection thereof. 


History: Enacted as part of Sec. 21, 
Ch. 89, L. 1927; amd. Sec. 1. Ch. 110, L. 
1935. 


5-403. Scope of term “liquidating officer’—superintendent of banks to 
file inventory with district court—report. The liquidating officer of a bank 
shall have the power to decide when the assets of a failed bank are not suf- 
ficient to pay the debts, contracts, engagements and liabilities and he may 
determine the question of the time when and the court where necessary suits 
shall be instituted subject to the general provisions of law governing venue 
and place of trial. For the purposes of this section the term “liquidating 
officer” shall be held to include every person legally empowered to liquidate 
the business and affairs of a state bank whether the same be by superin- 
tendent of banks, his deputies and agents and also all receivers of state 
banks now or hereafter qualified to liquidate a state bank under any law of 
Montana, provided, however, that the provisions of this section shall not 
impose any liability on any stockholder of a bank which is a member of the 
Federal Deposit Insurance Corporation. The superintendent of banks shall 
within ninety (90) days after taking charge of an insolvent bank, cause to 
be filed with the district court having jurisdiction, a complete inventory of 
all of the property and assets of such insolvent bank, such as furniture, fix- 
tures, real estate, mortgages, bonds, notes, secured and unsecured, and there- 
after he shall every six months or oftener, if so required by the court, cause 
to be made and filed with the court a report showing the conditions of the 
liquidation of such bank, the assets that have been liquidated and collected 
and the amounts and manner of payments which may have been made to 
ereditors and the manner in which claims have been handled and also show- 
ing the assets on hand. The report to also contain such other information 
as the court may deem proper and request or require, so that the court and 
the public may be apprised of the condition of such bank and the manner in 
which it is being liquidated with respect to the collection and sale of assets 
belonging to such bank and the manner in which claims are being paid. Such 
report and account shall be set for hearing upon such notice as the court 
may require and if found to be correct shall be approved by the court. 

History: En. as part of Sec. 21, Ch. 89, 


L. 1927; amd. Sec. 1, Ch. 110, L. 1935. 
CHAPTER 5 
MISCELLANEOUS REGULATORY PROVISIONS 


Section 5-501. Transfer of shares of stock. 
5-502. Elections—how conducted. 
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5-503. Investment of capital of savings banks. 

5-504. Real estate which banks may purchase, hold or convey. 

5-505. Trust and investment companies—dealing in property and investment of 
capital. 

5-506. Limitation on real estate loans. 

5-507. Banks empowered to join federal reserve bank. 

5-508. Business prohibited unless under superintendent of banks—use of certain 
words prohibited—court may enjoin. 

5-509. Capital stock to be paid up—action by superintendent of banks—certain 
advertising prohibited. | 

5-510. Foreign corporations. 

5-511. Advertisement of capital must state amount paid in. 

5-512. Keeping of book with list of stoekholders. 

5-513. Dividends, surplus, losses and bad debts. 

5-514. Safe deposit department. 

5-515. Purchase or loan of own capital stock prohibited. 

5-516. Sale of securities by officer to bank. 

5-517. Limit on amount of bond issue. 

5-518. Disposition of acquired stock. 

5-519. Obtaining property by fraud—false report—refusal to permit inspection 
of books. 

5-520. Overdraft by officer or employee—receiving personal profit from loan. 

5-521. Waiver of stockholders’ liability. 

5-522. Purchase of obligation of bank by officer. 

5-523. Limitations on loans—liabilities—what included therein—reduction when 
excessive. 

5-524. Loans to managing officer. 

5-525. Calculation of profits. 

5-526. Certified checks. 

5-527. Interest not to exceed lawful rate. 

5-528. Joint deposits—survivorship. 

5-529. Trust deposits—payment. 

5-530. Deposit by minor. — 

5-531. Demand or time deposits. 

5-532. Reserve requirements. 

5-533. Borrowed money. 


5-501. (6014.26) Transfer of shares of stock. The delivery of a cer- 
tificate of stock to a bona fide purchaser or pledgee for value, together with 
a written transfer of the same, or a written power of attorney to sell, assign, 
and transfer the same, signed by the owner of the certificate, shall be a suf- 
ficient delivery to transfer the title as against the creditors of the transferor 
and subsequent purchasers; but no such transfer shall affect the right of 
the corporation to pay any dividend due upon the stock, or treat the holder 
of record as the holder in fact, until such transfer is recorded upon the 
books of the corporation, or a new certificate issued to the person to whom 
it has been transferred. 


History: En. Sec. 22, Ch. 89, L. 1927. 7 Am. Jur. 53, Banks, §§ 48-56. 
Failure to enter transfer of stock on 
Cross-Reference corporate books as affecting liability. of 
Assessment of shares for taxation, sec. transferee for calls or assessments. 60 
84-307. ALR 112. © 
Right of corporation to refuse to regis- 
Banks and Banking¢=40, 292, 312. ter transfer of stock because of stock- 
9 C.J.8. Banks and Banking §§ 64, 959, holder’s indebtedness to it, where trans- 
1046. fer is by operation of law. 65 ALR 220. 


5-502. (6014.27) Elections—how conducted. All elections must be by 
ballot, and every stockholder shall have the right to vote in person or by 
proxy the number of shares standing in his name for as many persons as 
there are directors to be elected, or to cumulate said shares and give one 
candidate as many votes as the number of directors multiplied by the num- 
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ber of his shares of stock shall equal, or to distribute them on the same prin- 
ciple among as many candidates as he shall think fit. The board of directors 
may prescribe the form and manner of executing proxies. The shares of 
stock of an estate of a minor, or ofa person of unsound mind, may be 
represented and voted by his guardian, and of a deceased person by his 
executor or administrator, and every person who shall pledge his stock 
may nevertheless represent and vote the same at all meetings, unless the 
pledgor appoints the pledgee as a proxy in accordance with the by-laws of 
the company. The board of directors may provide for the closing of the 
stock books of the company for such length of time prior to the annual 
election as may be by it deemed convenient for the making up of the lists 
of the stockholders. Any regular or called meeting of the stockholders 
may adjourn from day to day or from time to time, if for any reason, 
there is not present a quorum or no election is had, such adjournment and 
the reasons therefor being recorded in the minutes of said meeting. All 
elections and other actions at meetings of stockholders or directors shall be 
conducted in accordance with the laws of the state of Montana governing 
corporations in general, except as herein otherwise specially provided. 
History: En. Sec. 23, Ch. 89, L. 1927. 9 C.J.8. Banks and Banking §§ 60, 67-69, 
72, 110-115, 965, 966, 969-977, 1048, 1051, 


Banks and Banking@=43, 51, 293, 294, 1053. 
313, 314. . 


5-508. (6014.28) Investment of capital of savings banks. At least one- 
half of the paid in capital of a savings bank, and one-half of the whole 
amount deposited therein, must be invested in bonds or other securities of 
the United States, or any of the states of the United States, or any county, 
city, town or school district of this state, on which interest is regularly pay- 
able, or Federal Land Bank Bonds or loaned on unencumbered real estate 
worth at least double the amount to be secured. The remainder may be in- 
vested in the aforesaid character of securities, or in approved personal secur- 
ities, but no loan must be made on personal securities of less than two re- 
sponsible persons, or collateral security to be approved by the directors, and 
no loan upon personal security shall be made to any one person or co-partner- 
ship to an amount exceeding ten thousand dollars. No president, vice-presi- 
dent, director or other officer or servant of a savings bank shall directly or 
indirectly borrow any of the funds of such bank or of its deposits, or in 
any manner use the same in his private affairs or business, nor shall any 
director receive any pay, Salary, or emolument until such interest as the 
directors shall have determined to allow depositors shall have been provided 
for in accordance with the regulations of the corporation. 

The real estate which such corporation may lawfully purchase, hold and 
convey is: 

1. Such as may be necessary for the proper transaction of its business, 
not exceeding in value fifty thousand dollars. 

2. Such as is mortgaged to it in good faith for moneys loaned in pur- 
suance of the provisions of this act, or given as security for money loaned 
or advanced. 

3. Such as is purchased at the sale on judgment or decree obtained or 
rendered on money so loaned or advanced. 
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Savings banks organized under the provisions of this act must not pur- 
chase, hold, or convey real estate in any other case, or for any other 
purpose than herein specified, and shall not buy or sell any personal prop- 
erty, except such as may be necessary for the proper transaction of its 
business, or such as may have been pledged, mortgaged, or assigned to it 
to secure moneys loaned or advanced; provided, the term “savings bank” as 
used in this section, shall mean any bank organized to do the business speci- 
fied in section 5-105 of this code. 


History: En. Sec. 24, Ch. 89, L. 1927. Banks and Banking@=302. 
9 CJ.S. Banks and Banking §8§ 1008- 
Cross-Reference 1014. 


Investments authorized, certain govern- 
ment guaranteed bonds, secs. 35-142, 35- 
143. 


5-504, (6014.29) Real estate which banks may purchase, hold or convey. 
Banks organized under the provisions of this act may purchase, hold, or con- 
vey real estate as follows: 


1. Such as is necessary for the proper transaction of its business, but 
it shall not invest an amount exceeding fifty per cent (50%) of its paid-up 
capital and surplus in the lot and building in which the business of the 
company is carried on, furniture and fixtures, vaults and safety vaults, and. 
boxes necessary or proper to carry on its banking business. 

2. Such as is mortgaged to it in good faith by way of security for loans 
previously made by or moneys due to the corporations. 

3. Such as is conveyed to it in satisfaction of debts previously con- 
tracted in the course of its business. 

4. Such as it purchases at sales under judgments, decrees, or mortgages 
held by the company. 

Real estate acquired in the manner set forth in sub-divisions 3 and 4 
hereof shall not be held longer than period of five years from the date 
of acquisition, unless special written permission to do so be granted by the 
superintendent of banks. Said real estate to be carried on the books of 
the bank for an amount not greater than the cost thereof to the bank, 
including costs of foreclosure and other expenses of acquiring title. 


History: En. Sec. 25, Ch. 89, L. 1927. Assumption of mortgage or lien by bank 
as ultra vires. 91 ALR 177. 

Banks and Banking@=95, 215, 315(1). Nonecomphance by bank with statutory 

9 C.J.S. Banks and Banking §§ 163, 405, provisions relating to loans or discounts 

1059-1063. as defense to recovery of loan or enforce- 

7 Am. Jur. 126, Banks, §§ 162 et seq. ment of its security. 125 ALR 1512, 1525. 


Power of bank to agree to repurchase 
real estate mortgage or other securities 
sold by it. 60 ALR 818. 


5-505. (6014.30) Trust and investment companies—dealing in property 
and investment of capital. Trust and investment companies may lease, pur- 
chase, hold, and convey all such real or personal property as may be neces- 
sary to carry on their authorized business, as well as such real or personal 
property as the board of directors may deem necessary to acquire in the en- 
forcement or settlement of any claims or demands arising out of business 
transactions, and may execute and issue, in the transaction of their business, 
all necessary receipts, certificates, and contracts. The board of directors of 
any such corporation is authorized to invest the capital and assets of said 
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corporation, and keep the same invested, in securities to be approved by the 
said board, and it shall be lawful for the board to make such investments of 
its capital and assets, and of the funds accumulated by its business, including 
money, deposits, or any part thereof, in negotiable or non-negotiable notes or 
bonds, mortgages on unencumbered real estate, stocks and bonds of corpora- 
tions, or bonds and warrants of any county, city, town or school distriet 
of this state, or any other state of the United States, legally authorized to 
issue the same, or bonds or obligations of the United States. 
History: En. Sec. 26, Ch. 89, L. 1927. Cross-Reference 


Investments authorized, secs. 35-142, 35- 
143 


5-506. (6014.31) Limitation on real estate loans. Any commercial bank 
organized under the laws of the state of Montana may make real estate loans, 
secured by first liens upon improved real estate, including improved farm 
land and improved business and residential properties and may purchase any 
obligation so secured when the entire amount of such obligation is sold to the 
bank. Provided that, the amount of any such loan hereafter made shall not 
exceed fifty per centum (50%) of the appraised value of the real estate 
offered as security, and no such loan shall be made for a longer period than 
five (5) years, except that: 


(1) <Any such loan may be made in an amount not to exceed sixty per 
centum (60%) of the appraised value of the real estate offered as security 
and for a term not longer than ten (10) years if such loan is secured by an 
amortized mortgage, deed of trust or cther such instrument, under the terms 
of which the installment payments are sufficient to amortize forty per centum 
(40%) or more of the principal of the loan within a period of not more than 
ten (10) years; and 

(2) No such commercial bank shall make such loans in an aggregate 
sum in excess of the amount of its capital stock paid in and unimpaired plus 
the amount of its unimpaired surplus or in excess of sixty per centum (60%) 
of the amount of its time and saving deposits, whichever is the greater. 


Loans made to finance the construction of residential or farm buildings 
and having maturities of not to exceed six (6) months, whether or not 
secured by a mortgage or a similar lien on real estate upon which the resi- 
dential or farm building is being constructed, shall not be considered as loans 
secured by real estate within the meaning of this act, but shall be classed 
as ordinary commercial loans, provided that no commercial bank shall invest 
in or be liable on any such loans in an aggregate amount in excess of fifty 
per centum (50%) of its actually paid in and unimpaired capital. 


Loans made to establish rural or commercial businesses which are in 
whole or in part discounted or loaned against as security by a federal re- 
serve bank for any part of which a commitment shall have been made by a 
federal reserve bank or in which the Reconstruction Finance Corporation 
cooperated or purchases a participation in, shall not be subject to the re- 
strictions or limitations of this act upon loans secured by real estate, pro- 
vided any commercial bank in this state shall from time to time have the 
same authority to make loans upon real estate as may be given by acts of 
congress of the United States or the federal reserve system to national banks 
or bank members of the federal reserve system. 
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(3) The foregoing limitations and restrictions shall not prevent the 
renewal or extension of loans heretofore made and shall not apply to real 
estate loans which are insured under the provisions of any act of the congress 
of the United States; and said limitations and restrictions shall not apply to 
the making, extension or renewal of any loans which are made under sub- 
chapter II of the act of congress, known as the servicemen’s readjustment 
act of 1944, or any amendment thereof or supplement thereto, as to any 
part of such loans. 

These provisions, however, shall not prevent any bank from taking an- 
other and immediately subsequent mortgage or deed of trust when it already 
holds a first mortgage or deed of trust thereon on such real estate, nor from 
accepting a second lien on real estate to secure the re-payment of a debt 
previously contracted in good faith; nor shall it prevent subsequent liens of 
any kind from being taken to secure the payment of a debt previously con- 
tracted in good faith, when, in the judgment of the directors of such bank, 
such subsequent liens are necessary further to secure the payment of any 
debts and save such bank from loss; provided, the term “commercial bank” 
as used in this section, shall mean a bank organized to do the business speci- 
fied in sections 5-104 to 5-108 of this code, only. 


History: En. Sec. 27, Ch. 89, L. 1927; Banks and Banking¢178. 
amd. Sec. 1, Ch. 23, L. 1941; amd. Sec. 9 C.J.S. Banks and Banking §§ 383, 385, 
1, Ch. 90, LL. 1945. 386, 388, 398. 


5-507. (6014.32) Banks empowered to join federal reserve bank. Any 
bank is hereby authorized and empowered to join or associate itself with the 
federal reserve bank, or any branch thereof, and nothing herein contained 
shall prevent or prohibit any bank from joining or associating itself with 
any such banks or branch thereof, or from investing any part of its capital 
or surplus in the stock of such bank, in accordance with the terms and 
provisions of the act of congress creating such association. Any bank joining 
or associating itself with such bank shall be permitted to conform to and 
transact its business in accordance with the terms and provisions of the act 
of congress creating the same, and the rules and regulations of such federal 
reserve bank. 


History: En. Sec. 28, Ch. 89, L. 1927. Banks and Banking¢=288%4. 
9 C.J.S. Banks and Banking §§ 741-845. 


9-508. (6014.33) Business prohibited unless under superintendent of 
banks—use of certain words prohibited—court may enjoin. No person, 
firm, company, co-partnership, or corporation, either domestic or foreign, 
not subject to the supervision of the superintendent of banks, and not re- 
quired by the provisions of this act to report to him, and which has not re- 
ceived a certificate to do a banking business from the superintendent of 
banks, shall advertise that he or it is receiving or accepting money or savings 
for deposit, investment, or otherwise, and issuing notes or certificates of 
deposit therefor, or shall make use of any office sign, at the place where such 
business is transacted, having thereon any artificial or corporate name, or 
other words indicating that such place or office is the place or office of a 
bank or trust company, or that deposits are received there or payments 
made on check, or any other form of banking business, transacted, nor shall 
any such person, or persons, firm, company, co-partnership, or corporation, 
domestic or foreign, make use of or circulate any letter-heads, bill-heads, 
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blank notes, blank receipts, certificates, or circulars, or any written or 
printed or partly written and partly printed paper, whatever, having there- 
on any artificial or corporate name or other word or words indicating that 
such business is the business of a bank, savings bank, or trust or investment 
company ; nor shall any such person, firm, company, co-partnership, or corpo- 
ration, or any agent of a foreign corporation, not having an established place 
of business in the state, solicit or receive deposits or transact business in the 
way or manner of a bank, savings bank, trust or investment company, or in 
such a way or manner as to lead the public to believe that its business is that 
of a bank, savings bank, trust, or investment company. Nor shall any’ person, 
firm, company, co-partnership, or corporation, domestic or foreign, not sub- 
ject to the supervision of the superintendent of banks, and not required by 
the provisions of this act to report to him, and which has not received from 
the superintendent of banks a certificate to do a banking business, hereafter 
transact business under any name or title which contains the word “bank”, 
“banker”, “banking”, “savings bank”, “saving”, “trust”, “trustee”, “trust 
company”, or “investment company”. Any person, firm, company, copartner- 
ship, or corporation, domestic or foreign, violating any provision of this 
section shall forfeit to the state one hundred dollars a day for every day 
or part thereof during which such violation continues. Upon action brought 
by the superintendent of banks, the court may issue an injunction restrain- 
ing any such person, firm, company, co-partnership, or corporation from 
further using such words in violation of the provisions of this section, or 
from further transacting business in such a way or manner as to lead the 
public to believe that its business is that of a bank, savings bank, trust, or 
investment company, during the pendency of such action, and for all time, 
and may make such other order or decree as equity and justice may require. 


. History: En. Sec. 29, Ch. 89, L. 1927. 


5-509. (6014.34) Capital stock to be paid up—action by superintendent 
of banks—certain advertising prohibited. Every person, firm, company, co- 
partnership, or corporation, domestic or foreign, advertising that he or it is 
receiving or accepting money or savings, and issuing notes or certificates of 
deposit therefor, or advertising that he or it is transacting the business of 
a bank, savings bank, or trust company, or making the use of any office sign 
at the place where such business is transacted, having thereon any artificial 
or corporate name, or other words indicating that such place or office is 
the place or office of a bank, savings bank, or trust company, or that deposits 
are received there or payments made on check or that interest is paid on 
deposits, or that certificates of deposit, either with or without interest, are 
being issued or that any other form of banking business is transacted, and 
every person, firm, company, co-partnership or corporation, domestic or 
foreign, making use of or circulating any letter-heads, bill-heads, blank 
notes, blank receipts, certificates, or circulars, or any written or printed, or 
partly written and partly printed paper whatever, having thereon any ar- 
tificial or corporate name, or advertising that such business is the business 
of a bank, savings bank, or trust company, must have the proper capital 
stock paid in and set aside for the purpose of transacting such business, and 
must have received from the superintendent of banks, as provided for in 
this act, a certificate to do a banking business. Any person, firm, company, 
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co-partnership, or corporation, domestic or foreign, violating any provision 
of this section shall forfeit to the state one hundred dollars a day for every 
day or part thereof during which such violation continues. Upon action 
brought by the superintendent of banks, the court may issue an injunction 
restraining any such person, firm, company, co-partnership, or corporation 
from further violating any provision of this section, and may make such 
further order or decree as equity and justice may require. Every person, 
firm, company, co-partnership, or corporation doing any of the things or 
transacting any of the business defined in this section, must transact such 
business according to the provisions of the bank act, and the superintendent 
of banks or his deputy or examiners, shall have authority to examine the 
accounts, books, papers, cash, and credits of every such person, firm, com- 
pany, co-partnership, or corporation, domestic or foreign, in order to ascer- 
tain whether such person, firm, company, co-partnership or corporation has 
violated or is violating any provisions of this section. 


History: En. Sec. 30, Ch. 89, L. 1927. 9 OJ.S. Banks and Banking §§ 61-63, 
959, 1046. 


Banks and Banking€=39, 292, 312. 


5-510. (6014.35) Foreign corporations. Any corporation organized 
under the laws of any country or state other than this state, which has com- 
plied with all of the laws of this state pertaining to foreign corporations 
and is not engaged in the business of banking or receiving money on deposit 
in this state, may lend money in this state, and, for that purpose, may main- 
tain offices in this state, and sue and be sued in this state under its proper 
corporate name, notwithstanding any prohibitions contained in this act 
as to the use of any words in the name, sign, or advertising matter of 
corporations not under the supervision of the superintendent of banks. 

History: En. Sec. 31, Ch. 89, L. 1927. Banks and Banking@=18. 
9 C.J.S. Banks and Banking § 37. 

5-511. (6014.36) Advertisement of capital must state amount paid in. 
No bank, or officer thereof, shall advertise in any manner, or publish any 
statement of the capital authorized or subscribed, unless it or he advertise 
and publish in connection therewith, the amount of capital actually paid up. 
No bank shall publish a statement of its resources or liabilities in connection 
with those of any other bank, unless such statement shall show the resources 
and liabilities of each bank separately. 

History: En. Sec. 32, Ch. 89. L. 1927. 


5-512. (6014.37) Keeping of book with list of stockholders. Every 
bank shall keep in its offices, in a place accessible to the stockholders, de- 
positors, and creditors thereof, and for their use, a book containing a list 
of stockholders in such corporation, and the number of shares of stock held 
by each. 


History: En. Sec. 33, Ch. 89, L. 1927. the bank’s stock registry. Mitchell v. 
Operation and Effect Banking Corporation, 95 M 9, 14, 23 P 


The presumption of liability for an as- 2d 978. 
sessment of shares of stock in an insol- References 
vent bank arising from the presence of Mitchell v. Banking Corporation, 95 M 


a person’s name on its stock register is 93 97 94 Pp 2q 124. 
rebutted by evidence that a bona fide hath 
transfer of the stock was made and that Banks and Banking¢=16. 


the transferor performed every duty im- G40 3-9 teak a pari 
posed by law to secure the transfer on SS aaa anking § 36. 
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5-513. (6014.38) Dividends, surplus, losses and bad debts. The direc- 
tors of any bank may, at certain times and in such manner as its by-laws 
prescribe, declare and pay dividends to the stockholders of so much of the 
net undivided profits of the banks as may be appropriated for that purpose, 
but every bank shall, before declaring any such dividend, carry at least 
twenty-five per cent of its net earnings for the period covered by the divi- 
dend, to its surplus, until such surplus shall amount to fifty per centum of 
its paid-up capital stock. The whole or any part of such surplus may at any 
time be converted into paid-in capital and in such event the surplus shall 
be restored in the manner above provided until it amounts to 50 per cent 
of the aggregate paid-up capital stock. A larger surplus may be created 
and nothing herein contained shall be construed as prohibitory thereof. 
Provided, however, that no such dividend shall be declared or paid, while 
there shall remain among the ledger assets of the bank, any item which 
shall properly be classified as a bad debt. 


Under the terms of this section and before any dividend can be paid, 
all debts due a bank on which the interest is past due and unpaid for a 
period of twelve months after maturity, unless the same be well secured, 
or in legal process of collection, and all judgments held by the bank after 
two years from the date of rendition, exclusive of time consumed in appeal, 
unless payments have been made, shall be considered bad debts. Such 
bad debts as hereinbefore defined, shall be charged off the books of such 
bank before any dividend is declared. 


Losses sustained by a bank in excess of its undivided profits, may be 
charged to and paid from the surplus, in which event such surplus shall 
be restored in the manner above provided, in the amount required by this 
act. 

History: En. Sec. 34, Ch. 89, L. 1927. eA Banks and Banking §§ 65, 959, 


Banks and Banking@=41, 292, 312. 


5-514. (6014.39) Safe deposit department. Any bank may conduct a 
safe deposit department, but shall not invest more than one-tenth of its 
capital and surplus in such safe deposit department. The liability of any 
bank for the safe keeping and protection of the contents of safety deposit 
boxes shall be determined by the contract endorsed on the receipt delivered 
to the renter of said box at the time of the rental, but in any event the obli- 
gation of the bank shall be limited to the exercise of ordinary diligence 
and care to protect the contents of the box from loss or damage by fire, theft 
or other causes. 


History: En. Sec. 35, Ch. 89, L. 1927. Banks and Banking@=39-47, 


9 O.J.S. Banks and Banking § 61 et seq. 
Cross-Reference 


Safe deposit box, joint tenancy, sec. 
67-309. 


5-515. (6014.40) Purchase or loan of own capital stock prohibited. No 
bank shall purchase or invest its capital or surplus, or money of its de- 
positors, or any part of either, in shares of its own capital stock; nor loan its 
eapital or surplus, or the money of its depositors, or any part of either, on 
shares of its own capital stock, unless such purchase or loan shall be neces- 
sary to prevent loss to such bank on debts previously contracted in good 
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faith. Every person or corporation violating any provision of this section 
shall forfeit to the state twice the nominal amount of such stock. 


History: En. Sec. 36, Ch. 89, L. 1927. Construction, application and effect of 
provision of Federal statute forbidding 
Banks and Banking@=91, 302, 315(1). national banks to loan on security of, or 
9 C.J.S. Banks and Banking §§166, be purchaser or holder of, its own shares. 
1008 et seq., 1054 et seq. 51 ALR 346. 
7 Am. Jur. 140, Banks, § 182. 


5-516. (6014.41) Sale of securities by officer to bank. No director, offi- 
cer, employee, or controlling stockholder of any bank, shall, directly or in- 
directly, for his own account, for himself, or as the partner or agent of 
others, sell or transfer, or cause to be sold or transferred, to the bank of 
which he is a director, officer, employee, or controlling stockholder, any 
note or bond secured by any mortgage or trust deed on real estate, or 
any contract arising from the sale of real estate, in which such director, 
officer, employee, or controlling stockholder is personally or financially 
interested, without a vote of the majority of the board of such bank, duly 
noted upon the minutes of the meeting at which such transaction is decided 
upon, which minutes shall be signed by a majority of the board. Any di- 
rector, officer, employee, or controlling stockholder of any bank who know- 
ingly violates or consents to the violation of this provision shall be guilty 
of a felony. 


History: En. Sec. 37, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 67 et 

seq., 121, 148 et seq., 965 et seq., 1048 
Banks and Banking@=438, 54(6), 61, 293, et seq. 

294, 313, 314. 


5-517. (6014.42) Limit on amount of bond issue. No commercial bank 
shall purchase, agree to purchase, or underwrite any bond issue in excess of 
ten per centum of its assets, except bonds of the United States, of the state 
of Montana, of the cities, towns, counties, or school districts of this state. 


History: En. Sec. 38, Ch. 89, L. 1927. 


5-518. (6014.43) Disposition of acquired stock. No commercial or sav- 
ings bank shall purchase or invest its capital or surplus, or money of its 
depositors, or any part of either, in the capital stock of any corporation, un- 
less the purchase or acquisition of such capital stock shall be necessary to 
prevent loss to the bank on a debt previously contracted in good faith. Any 
capital stock so purchased or acquired shall be sold by such bank within 
six months thereafter, if it can be sold for the amount of the claim of such 
bank against it; and all capital stock thus purchased or acquired must be 
sold for the best price obtainable by said bank within one year after such 
purchase or acquisition. Every person or corporation violating any provision 
of this section shall forfeit to the state twice the nominal amount of such 
stock. 


History: En. Sec. 39, Ch. 89, L. 1927. Contract by national bank for purchase 
of stock in another corporation as ultra 

Banks and Banking@=194, 302. vires. 89 ALR 1308. 
9 C.J.S. Banks and Banking §§ 166, 167, NoncomplHance by bank with statutory 
184, 1008-1014. provisions relating to loans or discounts 
7 Am. Jur. 137, Banks, § 179. as defense to recovery of loan or enforce- 


ment of its security. 125 ALR 1512, 1527. 
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_ §-519. (6014.44) Obtaining property by fraud—false report—trefusal to 
‘permit inspection of books. A director, officer, agent, or employee of any 
bank who | 

1. Knowingly receives or possess himself of any of its property, other- 
wise than in payment for a just demand, and with intent to defraud, omits 
to make or to cause or direct to be made a full and true entry thereof in 
its books and account; or, 

2. Concurs in omitting to make any material entry thereof; or, 

3. Knowingly concurs in making or publishing any written report, 
exhibit, or statement of its affairs or pecuniary condition, containing any 
material statement which is false; or, 

4. Having the custody or control of its books, wilfully refused or 
neglects to make any proper entry in the books of such corporation as 
required by law, or to exhibit, or allow the same to be inspected and 
extracts to be taken therefrom by the superintendent of banks, his chief 
deputy, or any of his examiners, shall be guilty of a felony. 


History: En. Sec. 40, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 148-154, 
969-977, 1051, 1053. 


Banks and Banking©—61, 294, 314. 


5-520. (6014.45) Overdraft by officer or employee—receiving personal 
profit from loan. Any officer, director, agent, teller, clerk or employee of 
any bank who either, 


1. Knowingly overdraws his account with such bank, and thereby 
obtains the money, notes, or funds of any such bank; or, 

2. Asks or receives, or consents or agrees to receive, any commission, 
any premium on insurance, emolument, gratuity, or reward, or any money, 
property, or thing of value for his own personal benefit or of personal 
advantage, for procuring or endeavoring to procure for any person, firm, 
or corporation any loan from, or the purchase or discount of any paper, 
note, draft, check, or bill of exchange, by such bank, or for authorizing 
and permitting any person, firm, or corporation to overdraw any account 
with such bank, is guilty of a misdemeanor. | 

History: En. Sec. 41, Ch. 89, L. 1927. Operation-and Effect 


This section prohibiting a bank officer 
? from receiving a commission for procur- 
Conversion of officers, penalty, sec. 94- ing a loan from the bank with which the 
2715. officer is connected did not prohibit the 
Officer overdrawing account, penalty, bank from charging a commission for 
sec. 94-2307. services rendered as an agent in procuring 
the loan from another bank. Sullivan v. 
Mountain, 117 M 224, 230,160 P 2d 447. 


5-521. (6014.46) Waiver of stockholders’ liability. No bank shall make 
any contract with any of its depositors whereby the stockholders’ liability 
provided for by this act is in any manner waived, and if any such contract 
shall be so made, such contract shall be void. 


History: En. Sec. 42, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 86, 965, 
966, 1048. 


, Cross-References 


Banks and Banking¢=47(3), 293, 313. 


5-522. (6014.47) Purchase of obligation of bank by officer. No direc- 
tors, officer, agent or other employee of any bank, shall, directly or in- 
directly, for his own personal benefit, purchase or sell or be interested in 
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the purchase or sale of any obligation of said bank, or of any of the assets 
of said bank, for a sum less than shall appear upon the face of the obliga- 
tion or obligations so purchased or sold. Every person violating the provi- 
sions of this section shall, in addition to the general penalties of this act, 
forfeit to the state twice the nominal amount or face value of such obliga- 


tions or assets so purchased or sold. 
History: En. Sec. 43, Ch. 89, L. 1927. 


Buying Through Third Person 


Where bank president, acting for the 
bank, executed a quitclaim deed to a 
third person for one dollar consideration, 
who in turn executed a like deed to the 
president for a like consideration, judg- 
ment declaring the transaction void, af- 
firmed, under the facts considered. John- 
son v. Kaiser, 104 M 261, 274, 65 P 2d 
1179. 


Operation and Effect 


Construing this section as applied to 
land acquired on mortgage foreclosure 
sale, the amount of the bank’s investment, 
not the amount at which it was carried on 
the bank’s books after $2,000 of the debt 
due had been charged off as a loss. Charg- 
ing items off the books as doubtful paper 
amounts only to reclassification of assets, 


veyed except for a valuable consideration. 
Johnson v. Kaiser, 104 M 261, 274, 65 P 
2d 1179. 


Setting Aside Transfer 


An officer dealing privately with the 
bank acts in a fiduciary relation calling 
for the utmost fairness and candor, and 
when attacked, the burden is on him to 
show dealings were fair and honest. Dis- 
putable presumptions that a person is in- 
nocent of wrong, transactions fair and 
legal, ordinary course of business fol- 
lowed, the law obeyed (Sec. 93-1301-7) 
relied upon by defendant in action to set 
aside fraudulent conveyance, fade away 
in the face of contrary facts satisfactorily 
established. Johnson v. Kaiser, 104 M 
261, 274, 65 P 2d 1179. 


Banks and Banking@=54(6), 294, 314. 
9 C.J.S. Banks and Banking §§ 121, 969- 


and they may not be transferred or con- 


5-523. (6014.48) Limitations on loans—liabilities—what included there- 
in—reduction when excessive. The total loans to any person, co-partnership 
or corporation by any bank, including loans to a co-partnership, and loans 
to the several members thereof, shall at no time exceed twenty per centum 
(20%) of the amount of the unimpaired capital and surplus of such bank. 
The discount of bills of exchange drawn in good faith against actual 
existing values, the discount of bankers, acceptances of other banks, the 
discount of commercial or business paper actually owned by the person 
negotiating the same, and the obligations of the United States or general 
obligations of any state or of any political subdivision thereof, or obligation 
issued under authority of the federal farm loan act, shall not be considered 
as money borrowed, nor shall the foregoing limitations apply to loans made 
on warehouse receipts and bills of lading, when such warehouse receipts 
and bills of lading cover non-perishable commodities of the marketable 
value of at least one hundred twenty per cent (120%) of the amount loaned 
thereon. Loans or obligations shall not be subject under this section to any 
limitation based upon such capital and surplus to the extent that they are 
secured or covered by guaranties, or by commitments or agreements to take 
over or to purchase the same, made by any federal reserve bank or by the 
United States or any department, bureau, board, commission or establish- 
ment of the United States, including any corporation wholly owned directly 
or indirectly by the United States. 

The combined liabilities of the several members of any firm, co- 
partnership or unincorporated association to the loaning bank shall be in- 
cluded in the liabilities of such firm, co-partnership or unincorporated associ- 
ation, and the liabilities of such firm, co-partnership or unincorporated 
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association shall be included in the liabilities of any member thereof in 
determining the foregoing limitations. 

When in the judgment of the superintendent of banks, the liabilities of 
any corporation or the combined liabilities of any corporation and one or 
more of its stockholders to any bank are excessive, he shall require the 
reduction thereof to such limits and within such time as he shall prescribe. 


History: En. Sec. 44, Ch. 89, L. 1927; 
amd. Sec. 1, Ch. 71, L. 1943. 


Operation and Effect 


This section prohibiting a bank from 
making a loan to any one individual of 
more than a certain amount did not pro- 
hibit the bank from acting as agent for 
another in making a loan in excess of the 
statutory limitation and securing a com- 


Banks and Banking¢=176-187, 302, 315 
4) 


9 C.J.S. Banks and Banking §§ 1008- 
1014, 1058. 

7 Am. Jur. 220, Banks, § 304. 

Excessive loan as a defense. 3 ALR 59. 

Noncompliance by bank with statutory 
provisions relating to loans or discounts 
as defense to recovery of loan or enforce- 
ment of its security. 125 ALR 1512, 1517. 


mission for its services in so doing. Sul- 
livan v. Mountain, 117 M 224, 229, 160 
P 2d 477. 


5-524. (6014.49) Loans to managing officer. No bank shall make a 
loan to any managing officer of such bank, without taking good collateral or 
other ample and specific security therefor, and when such loan, or a loan 
made to a director of such bank, banking institution or trust company, 
exceeds in amount ten per cent. (10%) of its capital stock, it shall not be 
made until first approved by a majority of the directors of such bank, 
banking institution or trust company, which said approval shall be entered 
upon the records of such bank, and the signatures of a majority of the 
board of directors approving same shall be attached thereto, and be and 
remain a permanent record of such bank. 


History: En. Sec. 45, Ch. 89. L. 1927. Construction and application of criminal 


statutes relating to loans by bank to of- 
ficers, directors, stockholders, or employees 
of bank or of banking department. 90 
ALR 509. 


Banks and Banking¢54(6), 178, 302, 
315(4). 

9 C.J.S. Banks and Banking §§ 121, 381, 
383, 385, 388, 398, 1008-1014, 1058. 

7 Am. Jur. 263, Banks, §§ 366 et seq. 


5-525. (6014.50) Calculation of profits. Interest or commissions unpaid, 
although due or accrued, on debts owing to any bank, shall not be included 
in calculation of its profits, unless any bank shall keep its books on a com- 
plete accrual basis in which event any such bank shall show on its books 
accrued interest receivable on notes, bonds, and other investments unless 
the same shall be past due as defined by section 5-513, and shall also carry 
on its books accrued interest, taxes and expenses payable. 


History: En. Sec. 46, Ch. 89, L. 1927; Banks and Banking¢=41, 292, 312. 
amd. Sec. 1, Ch. 64, L. 1931. 9 C.J.S. Banks and Banking §§ 65, 959, 
1046. 


5-526. (6014.51) Certified checks. Whenever a check drawn on any 
bank is certified by any officer or employee of such bank, the amount 
thereof shall be immediately charged against the account of the person, 
firm, or corporation drawing the same. It shall be unlawful for any officer 
or employee of any bank to certify any check drawn upon such bank, unless 
the person, firm or corporation drawing the check has on deposit with the 
bank at the time such check is certified, an amount of money subject to the 
payment of such check, equal to the amount specified in such check. Any 
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officer or employee of any bank who shall wilfully violate the provisions of 
this section, or shall resort to any device, or receive any fictitious obligation, 
directly or indirectly, in order to evade the provisions hereof shall be guilty 


of felony. 


History: En. Sec. 47, Ch. 89, L. 1927; 
amd. Sec. 1, Ch. 9, L. 1947. 


Banks and Banking@=145. 
9 C.J.S. Banks and Banking §8§ 371-385. 


5-527. (6014.52) Interest not to exceed lawful rate. No bank shall de- 
mand or receive for loans or discounts, a rate of interest exceeding that 
allowed by law, excepting that it shall be lawful for any bank to receive 
interest in advance according to the ordinary usages of banking institutions. 


- History: En. Sec. 48, Ch. 89, L. 1927. 9 CJ.S. Banks and Banking 88 394, 
1008-1016, 1058. 


Banks and Banking@=181, 302, 315(4). 


5-528. (6014.53) Joint deposits — survivorship. When a deposit has 
been made, or shall hereafter be made, in any bank, in the names of two (2) 
persons, payable to either or payable to either or the survivor, such deposit, 
or any part thereof, or any interest or dividend thereon, may be paid to 
either of said persons, whether the other be living or not; and the receipt or 
acquittance of the person so paid shall be a valid and sufficient release or 
discharge to the bank for any payment so made. | 

History: En. Sec. 49, Ch. 89, L. 1927. 7 Am. Jur. 299, Banlkg, §§ 425 et seq. 


> y Necessity that check be signed by all 
Husband and Wife Joint Bank Account persons in whose name the deposit stands. 


61 ALR 967. 
Right of bank to set off or apply in- 


—Withdrawals 


Where husband and wife have a joint 
bank account to which the former has 
contributed, the latter may withdraw it 
and use it as she may choose. Kranjeee v. 
Belinak, 114 M 26, 32, 132 P 2d 150. 


When Signature Card Sets Out Contract 


When a mother and daughter signed a 
signature card containing a provision that 
the entire account or any part could be 
withdrawn by, or upon the order of, either 
of them, in opening a joint account at 
the bank, the card amounted to a con- 
tract between the parties, and when the 
daughter drew a check covering practi- 
cally the entire account, the bank was 
legally bound to pay it although made 
without the mother’s consent, and the 
court was bound by the contract; bank 
not liable in an action for conversion. 
(See Sec. 49-135). Ludwig v. Montana 
Bank and Trust Co., 109 M 477, 500, 98 
P 2d 379. 


Joint Tenancy¢=3. 
48 C.J.S. Joint Tenancy § 3. 


5-529, 


_debtedness of one alone of two or more 


persons in whose name deposit stands. 103 
ALR 493. 

Bank’s right to apply or set off deposits 
against debt of depositor not due at time 
of his death. 108 ALR 778. 

Joint bank account as subject to attach- 
ment, garnishment, or execution by credi- 
tor of one of the joint parties. 116 ALR 
1340. 

Rights of beneficiary under deposit pay- 
able to him at death of depositor if not 
previously paid to latter. 131 ALR 967. 

Parol evidence rule as applied to deposit 
of funds in name of depositor and an- 
other. 149 ALR 862. 

Deposit of funds belonging to deposi- 
tor in bank account in name of himself 
and another. 149 ALR 879. 

Right of survivor of parties to bank 
account in their joint names as affected 
by provision excluding his right of with- 
drawal during the lifetime of the other 
party. 155 ALR 1084. 


(6014.54) Trust deposits—payment. Whenever any deposit shall 


be made in any bank by any person in trust for another, and no other or 
further notice of the existence and terms of a legal and valid trust shall 
have been given in writing to the bank, in the event of the death of the 
trustee, the same, or any part thereof, together with the interest or divi- 
dends thereon, may be paid to the person for whom said deposit was made. 
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History:. En. Sec. 50, Ch. 89, L. 1927. ‘9 C.J.S. Banks and Banking §§ 1000- 
1002. 


Banks and Banking¢=130, 305. 


5-530. (6014.55) Deposit by minor. Whenever any deposit shall be 
made in any bank, and by and in the name of any minor, the same shall be 
held for the exclusive right and benefit of such minor, and free from the 
control or lien of all persons whatsoever, except creditors, and shall be paid, 
with any interest due thereon, to the person in whose name the deposit shall 
have been made, and the receipt of such minor shall be a sufficient release 
or discharge for such deposit to the bank. | 


History: En. Sec. 51, Ch. 89, L. 1927. Infants¢-54\4. 
43 C.J.S. Infants §§ 34, 77. 


5-531. (6014.56) Demand or time deposits. Demand deposits, within 
the meaning of this act, shall comprise all deposits payable within thirty 
(30) days, and time deposits shall comprise all deposits payable after thirty 
(30) days, and all savings accounts and certificates of deposit which are 
subject to not less than thirty (30) days’ notice before payment. 


History: En. Sec. 52, Ch. 89, L. 1927. Banks and Banking@=133, 305. 
9 C.J.S. Banks and Banking §§ 290, 330, 
References 331, 334, 340, 342, 1000-1002. 


Conley et al. v. Johnson et al., 101 M 
376, 385, 54 P 2d 585. 


5-532. (6014.57) Reserve requirements. Every bank, except a reserve 
bank, shall maintain at all times a reserve of at least ten per centum (10%) 
of its deposit liabilities, of which reserve such portion as the board of direc- 
tors may determine may be on deposit in banks approved by the superinten- 
dent of banks as reserve banks. A bank approved by the superintendent of 
banks as a.reserve bank must at all times maintain a reserve of at least 
fifteen per centum (15%) of its deposit labilities, of which such portion 
as the board of directors may determine, may be on deposit in banks ap- 
proved by the superintendent of banks as reserve banks. Any solvent bank 
of good repute having a full paid up capital and surplus of one hundred 
thousand dollars ($100,000.00), doing business in the state of Montana, or 
any of the states of the United States may be designated by the superinten- 
dent of banks as a reserve agent for Montana state banking institutions. Such 
approval or designation may be withdrawn or withheld at any time by the 
superintendent of banks for cause, provided that the provisions of this act as 
to the capital and surplus shall not apply to any bank in Montana heretofore 
designated by the superintendent of banks as a reserve bank. Whenever the 
reserve of any bank shall fall below the amount required herein to be kept, 
such bank shall not increase its loans or discounts otherwise than by dis- 
counting or purchasing bills of exchange payable at sight or on demand, 
and the superintendent of banks shall notify any bank whose reserve may 
be below the amount herein required, to make good such reserve. In arriving 
at deposit liabilities-with regard to bank deposits, the net balance of amounts 
due to and from other banks shall be taken as the basis for ascertaining the 
deposit liability to banks against which reserves shall be carried, provided, 
a compliance with the federal reserve banking laws, rules and regulations 
by member banks shall be held to be a compliance with the reserve require- 
ments and conditions of this act. 
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History: En. Sec. 53, Gh. 89, L. 1927. 9 O.J.S. Banks and Banking § 13. 
7 Am. Jur. 35, Banks, § 15. 


Banks and Banking¢@=14. 


5-533. (6014.58) Borrowed money. No bank shall at any time become 
indebted either directly or indirectly for borrowed money or rediscounts 
in an amount in excess of its paid up capital and surplus, without first ob- 
taining written authority from the superintendent of banks, provided, that 
debentures or certificates of indebtedness issued by any investment company 
to run for a period of three (3) years or more, shall not be ineluded in 
the deposit liabilities of said investment company, as affected by the provi- 
sions of this section, and entitle such federal reserve member banks to the 
rights and privileges accruing from a compliance with this act. 


History: En. Sec. 54, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 170, 978- 
984, 1059-1063. 
Banks and Banking¢=97, 295, 315(1). 7 Am. Jur. 133, Banks, §§ 173 et seq. 
CHAPTER 6 


STATE BANKING DEPARTMENT—STATE EXAMINER EX OFFICIO 
SUPERINTENDENT OF BANKS 


Section 5-601. State banking department—superintendent of banks—qualifications. 
5-602. State superintendent of banks—bond. 
5-603. State superintendent of banks—employees. 
5-604. Superintendent of banks and employees not to be interested in banks. 
5-605. Superintendent of banks—salary. 
5-606. Payment of expenses of superintendent. 


5-601. (6014.59) State banking department—superintendent of banks 
— qualifications. The state banking department of the state of Montana 
shall be maintained as in this act provided. The state examiner of the state 
of Montana shall be ex-officio superintendent of banks. Said state examiner 
and ex-officio superintendent of banks, hereinafter called the superin- 
tendent of banks, or for brevity the superintendent, shall be appointed by 
the governor and the appointment must be submitted to and confirmed by 
the senate of the state of Montana. The state examiner and superintendent 
of banks shall have been a resident of the state of Montana for three (3) 
years and shall have had at least five (5) years’ banking experience in an 
executive capacity or aS an examiner of banks, and active in either of 
these capacities up to within two (2) years of his appointment. 


History: En. Sec. 55, Ch. 89, L. 1927. Constitutionality, construction, and ef- 

fect of statute or departmental regulation 
Banks and Banking@-17. relating specifically to divulgence of in- 
9 C.J.S: Banks and Banking § 35. formation acquired by public officers or 
7 Am. Jur. 34, Banks, § 14. employees. 47 ALR 694. 


Examination and supervision of banks 
by public officers as impairment of charter 
rights. 8 ALR 898. 


5-602. (6014.60) State superintendent of banks—bond. The term of 
office of the superintendent of banks shall be four (4) years from and after 
his appointment, and it shall be his duty to execute all laws in relation to 
banks, acting personally or through lis examiners, regular or special. He 
shall file a bond as superintendent of banks in a penal sum of ten thousand 
dollars with a surety or sureties to be approved by the governor, conditioned 
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upon the faithful performance of the duties of his office as superintendent of 
banks. 


History: En. Sec. 56, Ch. 89, L. 1927. NOTE.—Bond is given as fixed by Sec. 
6-101. 


5-603. (6014.61) State superintendent of banks —- employees. The 
superintendent of banks shall have the power and authority with the ap- 
proval of the governor to appoint such clerks and examiners, both regular 
and special, one of whom may be designated chief examiner, as may be 
necessary for the proper transaction of the business of the department. The 
examiners shall qualify by taking the oath of office required of other state 
officers and giving a bond in the sum of ten thousand dollars ($10,000.00), 
to be approved by the governor, conditioned upon the faithful discharge of 
the duties of state bank examiners, and be commissioned by the superin- 
tendent of banks as such examiners. 

History: En. Sec. 57, Ch. 89, L. 1927. 161, L. 1937, fixes the bond to be given 
NOTE.—Sec. 464 R. C.-M. 1935 (sec. by the assistant superintendent of banks 
6-101 of this code) as amended by Ch. en 


5-604. (6014.62) Superintendent of banks and employees not to be 
interested in banks. Neither the superintendent of banks nor any bank 
examiner shall be interested in or a borrower from any state bank, directly 
or indirectly. 

History: En. Sec. 58, Ch. 89, L. 1927. 


5-605. (6014.63) Superintendent of banks—salary. The superintendent 
of banks shall receive a salary of five thousand four hundred dollars 
($5,400.00) per annum, payable monthly. The salaries of all clerks and bank 
examiners appointed by the superintendent of banks, shall be fixed by the 
superintendent of banks, subject to the approval of the governor. 

History: En. Sec. 59, Ch. 89, L. 1927. 


5-606. (6014.64) Payment of expenses of superintendent. The neces- 
sary traveling and living expenses of the superintendent of banks and the 
members of his staff incurred in the discharge of their duties when away 
from headquarters shall be borne by the state of Montana, and paid for from 
the appropriation made for the maintenance of the department. The super- 
intendent of banks is authorized to attend the Montana Bankers Association, 
and shall be entitled to receive from the state of Montana his necessary 
traveling and living expenses incurred in such attendance. 

History: En. Sec. 60, Ch. 89, L. 1927. 


CHAPTER 7 
BANK REPORTS AND SUPERVISION | 


Section 5-701. Report to superintendent of banks. 
5-702. Report of declaration of dividend. 
5-703. Special reports to superintendent of banks. 
5-704. Superintendent to call for reports. 
5-705. Reports confidential—false reports—penalties. 
5-706. Penalty for failure to make report within five days. 
5-707. False statements and entries deemed felony. 


5-701. (6014.65) Report to superintendent of banks. Every bank shall 
make to the superintendent of banks regular call reports according to the 
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form which may be prescribed by him, verified by oath or affirmation of the 
president, vice-president or cashier of such bank and attested by the signa- 
ture of at least two (2) of the directors other than the subscribing officer. 
Each such report shall exhibit in detail, and under appropriate schedules, 
the resources and liabilities of the bank at the close of business on any past 
day by him specified; and shall be transmitted to the superintendent 
of banks within five (5) days after the receipt of a request or requisition 
therefor from him, and in such form as may be required by the superin- 
tendent of banks, it shall be published as soon as possible in a newspaper 
published in the place where such bank is established, or, if there be no 
newspaper in the place, then in one published nearest thereto in the same 
county, at the expense of the bank; and such proof of the publication shall 
be furnished at such times and in such manner as may be required by the 
superintendent of banks. 


History: En. Sec. 61, Ch. 89, L. 1927. 9 C.J.8. Banks and Banking § 36. 
7 Am, Jur. 36, Banks, § 19. 


Banks and Banking¢=16. 


5-702. (6014.66) Report of declaration of dividend. In addition to the 
statement required by the preceding section, every such bank shall report 
to the superintendent of banks within ten (10) days after declaring any 
dividend, showing the amount of such dividend and the amount of net 
earnings in excess of the dividend. Such statement shall be attested as pro- 
vided for in the attestation of statement by the preceding section. 

History: En. Sec. 62, Ch. 89, L. 1927. 


5-703. (6014.67) Special reports to superintendent of banks. In addi- 
tion to the information obtained from the report required by the provisions 
of section 5-701 of this code, the superintendent of banks shall also have the 
power to require any bank to furnish a special report in writing, verified as 
required by section 5-701 of this code, whenever in his judgment such special 
report is necessary to inform him fully of the actual financial condition and 
affairs of such bank. Any wilful false statement in the premises shall be 
perjury, and shall be punished as such. 

History: En. Sec. 63, Ch. 89, L. 1927. 


5-704. (6014.68) Superintendent to call for reports. The superinten- 
dent of banks shall call for the reports specified in section 5-701 of this 
code at least three (3) times each year. The “past day specified” by the 
superintendent of banks, under the provisions of said section, shall be on the 
day designated by the comptroller of currency of the United States for 
reports of National Banking Associations. 

History: En. Sec. 64, Ch. 89, L. 1927. 


5-705. (6014.69) Reports confidential—false reports—penalties. The 
report and any information contained in the reports and statements herein- 
above provided for, other than such reports as are required to be published, 
shall be deemed to be secret and for the confidential information of the 
superintendent of banks only, and such information shall not be imparted 
to any persons who are not officially associated in and with the office of the 
superintendent of banks, and the information therein contained shall be used 
by the superintendent of banks only in the furtherance of his official duties, 
except that it shall be lawful for the department to exchange information 
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with the federal banking department and ‘with departments of other states 
and to furnish information to prosecuting officials who request the same for 
use in pursuit of official duties. Any superintendent of banks or deputy, 
assistant, examiner, or clerk in his employ, who violates any of the provisions 
of this section, or wilfully makes a false official report as to the condition of 
any bank, shall be removed from office, and shall also be deemed guilty of 
a felony, and.upon conviction thereof .shall.be punished by. a fine of not 
exceeding one thousand dollars ($1,000.00), or by imprisonment in the state 
penitentiary for not exceeding five (5) years, or by both :-such fine and 


imprisonment, : | 
History: En. Sec. 65, Ch. 89, L..1927. porate officer, director or trustee, because 
References of failure to file reports or making false 
Conl ng Joh t al. 101 M reports. 79 ALR 1524. 
DU OY OK At, Na, ANG BOM hy Bhs Criminal offense of making false state- 


376, 400, 54 P 2d 585. ment or report as to assets or condition 


of bank. 85 ALR 824. 

Construction and application of statutes 
relating..to civil liability, of directors, 
officers or employees of bank, in case of 
false reports or statements. 114 ALR 472. 


Banks and Banking@-16, 20. 

9 C.J.S. Banks and Banking §§ 36, 39. 

7 Am. Jur. 254, Banks, §§ 353 et seq. 

Abatement upon death, of cause of ac- 
tion to enforce personal liability of cor- 


5-706. (6014.70) Penalty for failure to make report within five days. 
If any bank neglects to make out or transmit the statements required by this 
act, within five (5) days after call, it shall be subject to a penalty of twenty 
dollars ($20:00) for each day in default after the periods respectively re- 
quired by this act that it may delay to make and transmit any such 
statements. Should any bank delay fcr a period of one (1) month to make 
out and transmit the statements and proofs of publication required by this 
act, beyond the period when the same is required to be made, or wilfully 
violate any of the provisions of this act with reference to said statements 
-and reports, the directors shall be personally responsible for all the debts 
of such corporation contracted previous to and during’ the period of lees’ 
neglect. 


History: En. Sec. 66, Ch. 89, L. 1927. Banks and Banking¢}19. 


9 C.J.S. Banks and Banking, § 38. 

5-707. (6014.71) False statements and entries deemed felony. Every 
officer or other person authorized by this act, who wilfully and knowingly 
makes any false statement of facts, statement of account, or report, and 
every officer, agent, or clerk of any bank who wilfully and knowingly makes 
any false entries in the books of such bank, or knowingly subscribes or 
exhibits false papers, with the intent to deceive any person authorized to 
examine such bank, and every person authorized by the provisions of this 
act to make statements or reports, who wilfully and knowingly subscribes 
or makes any false statement or report, shall be deemed guilty of a felony, 
and, upon conviction thereof, shall be imprisoned at hard labor in the state 
prison for a term of not less than one (1) nor more than ten (10) years. 


History: En. Sec. 67, Ch. 89, L. 1927. cause of failure to file reports or making 
false reports, 79 ALR 1524. 


Banks and Banking¢=20, 61. 

9 C.J.S. Banks and Banking §§ 39, 148- 
154. 

7 Am Jur, 254, Banks, §§ 353 et seq. 

Abatement upon death, of cause of ac- 
tion to enforce personal liability of cor- 
porate officer, director or trustee, be- 


Criminal offense of making false state- 
ment or report as to assets or condition 
of bank. 85 ALR 824. 

Construction and anipiitatibn of stat- 
utes relating to civil liability of directors, 
officers or employees of bank, in case of 
false reports or ‘statentents. 114 ALR 472. 
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CHAPTER 8 
IMPAIRMENT OF CAPITAL—INSOLVENCY 


Section 5-801. Assessment on capital stock to make good impairment. 
5-802. Penalty for receiving deposits when insolvent, or making false state- 
ments. 
5-803. Deposits in insolvent bank. 


5-801. (6014.72) Assessment on capital stock to make good impairment. 
Whenever the superintendent of banks shall determine that an impairment 
of capital exists in any bank, he may in his discretion notify the board of 
directors of such bank by written notice that such impairment exists, 
stating the amount thereof in dollars and percentage of the capital stock 
thereof, and he may if he deems it advisable, order such board to make 
good such impairment within ninety (90) days from date of such notice. _ 

1. The board of directors shall, upon receipt of notice, convene and pass 
a resolution reciting the receipt of such notice of impairment and calling 
a special meeting of the stockholders of the bank for a day certain in the 
manner provided in their by-laws. 

2. The stockholders, when assembled as herein provided, shall pass a 
resolution reciting the facts of receipt of notice from the superintendent, 
notice of impairment and notice of meeting, and assessing themselves by 
assessing the stock of record, payment of which assessment must be made 
within the time limit specified by the superintendent of banks as provided in 
notice of impairment. 

3. If there be any stock remaining on which the assessment is not paid 
as hereinabove provided, the same or such part thereof as is necessary to pay 
the assessment shall be sold by the board of directors, acting through the 
cashier or secretary thereof, at public or private sale, as appears best for 
all concerned, on a day certain, not less than thirty (30) days after the 
day fixed for payment of assessment hereinabove provided, notice of time 
and place of which sale shall be given by registered mail to the stock- 
holders by the board through its eashier or secretary at least ten (10) 
days prior to the date thereof, and such sales of stock as herein provided 
for shall effect an absolute cancellation of the outstanding certificate or 
certificates evidencing the stock so sold, and shall make the same null 
and void in the hands of the stockholders, his assigns or pledgees, and a 
new certificate shall be issued by the bank to the purchaser thereof, for 
the number of shares purchased, and a new certificate issued to the stock- 
holder of record and delivered to him or any pledgee or assignee thereof 
for the remaining shares, if any, and the record of the original certificate 
sold shall be marked cancelled on the books of the bank and such record 
thereof shall be prima facie evidence of the regularity of the proceedings 
for the sale of said stock. 

4. If any bank fails to make good its capital impairment upon demand of 
the superintendent of banks, as provided herein, the superintendent of 
banks may forthwith take charge of such bank and proceed to liquidate 
it as in case of insolvency. : 

If the said stock does not sell for sufficient to pay the assessment thereon, 
the board of directors may proceed by suit in the name of the corporation 
to collect the deficiency from the record holder, whose stock has been thus 
sold for the assessment. 
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History: En. Sec. 68, Ch. 89, L. 1927. 


Banks and Banking¢=47, 6314, 293, 309, 
313, 317. 
9 C.J.S. Banks and Banking §§ 87-107, 


123-1380, 422-447, 449-465, 965, 966, 1028-. 


1031, 1033-1037, 1039, 1040, 1042, 1048, 
1067-1069, 1071, 1073. 
7 Am. Jur. 513, Banks, §§ 709 et seq. 
Statute relating to closing of bank and 
assessment of stockholders as subject to 


5-802. 


0-803 


constitutional objection of conferring judi- 
cial power upon administrative or execu- 
tive officers. 78 ALR 774. 
Constitutionality, construction and ef- 
fect of legislation for protection of bank 
depositors or relief of banks or building 
and loan associations in need of cash or 
cash resources. 82 ALR 1025. 
Consideration for note or other obliga- 
tion given to make good depletion of 
capital or assets of bank. 95 ALR 534. 


(6014.73) Penalty for receiving deposits when insolvent, or mak- 


ing false statements. Any officer, agent, or clerk of any bank, knowing such 
bank to be insolvent, who receives money, bank bills, notes of the United 
States, or currency, or other bills or drafts circulating as money or cur- 
rency, except in the manner set forth in the succeeding section, or who sub- 
scribes or makes any false statements or entries in the books of such bank, or 
knowingly subscribes or exhibits any false paper with the intent to deceive 
any person authorized to examine as to the condition of such bank, or 
wilfully subscribes or makes false reports, shall be subject to imprisonment 
at hard labor in the state prison for a term not exceeding five (5) years. 


History: En. Sec. 69, Ch. 89, L. 1927. 


Cross-Reference 

Members of co-partnership or association 
receiving deposits while insolvent or mak- 
ing false entries, penalty, sec. 5-1014. 


Banks and Banking@=84, 85, 309, 317. 

9 C.J.S. Banks and Banking §§ 155, 156, 
1028-1031, 1033, 1037, 1039, 1040, 1042, 
1067-1069, 1071-1073. 


Constitutionality of statute regarding 
conduct of officers or directors of insol- 
vent corporation which will render them 
criminally responsible. 76 ALR 530. 


What amounts to a deposit within stat- 
ute in relation to civil or criminal lia- 


bility for accepting deposit when bank is 
unsafe or insolvent. 76 ALR 13820. 

When bank deemed insolvent within 
meaning of statute. 81 ALR 1160. 

Civil liability of bank officer or direc- 
tor permitting deposit after insolvency 
of bank. 87 ALR 1402. 

Personal liability of directors, officers, 
or employees of bank interfering with 
payment of checks or otherwise prevent- 
ing or discouraging withdrawal of de- 
posits. 97 ALR 315. 

Negligence in failing to discover in- 
solvency of bank as equivalent of know- 
ledge, or substitute therefor, as regards 
criminal responsibility of bank officer or 
employee for receiving deposit after in- 
solvency. 98 ALR 615. 


5-803. (6014.74) Deposits in insolvent bank. Whenever any bank shall 
be insolvent in the manner described and set forth in this act, such bank 
shall not accept or receive on deposit eny money, bank bills, or notes, United 
States treasury notes or currency, or other notes, bills or drafts circulating 
as money or currency, or transact any other business in a connection with 
its operations, except as trustee for the depositors and parties transacting 
business with them, and it or they shall keep all such deposits of money, 
bills or notes, or United States treasury notes or currency, or other notes, 
bills, or drafts circulating as money or currency, separate and apart from 
the general assets of the bank, from and after the date of the accrual of such 
insolvency, and when such impairment or insolvency has been made good, 
such deposits received in trust may be transferred to the general assets of 
the bank on and by written consent of the superintendent of banks; pro- 
vided, that in the event such insolvency be not made good then any and all 
such trust deposits shall be returned to the depositors making them; pro- 
vided, further, that any officer, director, cashier, manager, member, partner 
or managing partner thereof, who shall knowingly accept or receive, be ac- 
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cessory to or permit or connive at the receiving or accepting of such trust 
deposits, except in the manner hereinbefore set forth in this section, shall be 
deemed guilty of a felony, and upon conviction thereof, shall be punished by 
a fine not exceeding ten thousand dollars ($10,000.00), or imprisonment in 
the state prison not exceeding five (5) years, or by both fine and imprison- 
ment as aforesaid. _ ; | 


History: En. Sec. 70, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 155, 
24 is) 156, 486-490, 505, 1028-1031, 1033-1037, 
Banks and Banking@73-77, 84, 85, 309, 1039, 1040, 1042, 1067-1069, 1071-1073. 

317. 


CHAPTER 9 
EXAMINATION AND SUPERVISION—STATE EXAMINER’S FUND 


Section 5-901. Examination and supervision. 
5-902. Reports and records of superintendent. 
5-903. State examiner’s fund. 
5-904. Payments by counties to state examiner’s fund. 
5-905.: Payments by cities and towns. . 
5-906. Payments by county free high schools. 
5-907. Payments by irrigation districts. 
5-908. Payments by banks, investment and trust companies. - 
5-909. Payments by building and loan associations. 
5-910. Special examinations and fees. 


5-901. (6014.75) Examination and supervision. The superintendent of 
banks shall exercise a constant supervision, either personal or through the 
examiners herein provided for, over the books and affairs of all banks doing 
business within the state of Montana; and shall, through the examiners, 
visit, at least once a year, each of said banks, and verify the assets and 
liabilities of each, and so far investigate the character and value of the 
assets of each as to ascertain with reasonable certainty that the values 
are correctly carried on the books. He shall further investigate the methods 
of operation and conduct of business of said banks and their systems of 
accounting, to ascertain whether such methods and systems are in accord- 
ance with law and sound banking principles. He may examine, or cause to 
be examined by the examiners, on oath, any of the officers, directors, agents, 
clerks, customers, or depositors of any bank touching the affairs and busi- 
ness thereof,.and may, in the performance of his official duties, issue, or 
cause to be issued by himself or the examiners subpoenas, and administer, 
or cause to be administered by the examiners, oaths; provided, that in case 
of any refusal to obey any subpoena issued by him or under his direction, 
such refusal may at once be reported to the district court of the district in 
which the bank is located, and such court shall enforce obedience to such 
subpoena in the manner provided by law for enforcing obedience to the 
process. of said court. In all matters relating to his official duties, the super- 
intendent of banks shall have the same power possessed by courts of law to 
issue Subpoenas, and cause them to be served and enforced, and all officers, 
directors, agents and. employees of banks doing business under the pro- 
visions of this act, and all persons having dealings with or knowledge of 
the affairs or methods of any such institution, shall at all times afford 
reasonable facilities for such examinations, and make such returns and 
reports. to the superintendent of banks as he may require; attend and 
answer under oath his lawful inquiries, produce and exhibit such books, 
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accounts, documents and property as he may desire’ to inspect, and in all 
things aid him in the performance of his duty. 


History: En. Sec. 71, Ch. 89, L. 1927. Constitutionality, construction, and ef- 
t . fect of statute or departmental regulation 
NOTE.—Section 82- 1002 Regaites visits relating specifically to divulgence of in- 


to banks twice a year. formation acquired by public officers or 
; on employees. 47 ALR 694, 
Banks and Banking¢~17. Reports of, or information obtained by, 
9 C.J.S. Banks and Banking § 35. bank examiners as confidential. 123 ALR 
7 Am, Jur. 36, Banks, § 19. 1278. 


Examination and supervision of banks 
by public officers as impairment of charter | 
rights. 8 ALR 898. 


5-902. (6014.76) Benorts and records of superintendent. The super- 
intendent of banks shall keep all proper records and files pertaining to the 
duties and work of his office, and shall report to the governor annually 
touching all of his official acts, giving abstract» of statistics and the condi- 
tion of the affairs of all banks to which his duties relate, and make such 
recommendations and suggestions as he may deem proper, which report may 
be printed and bound in a satisfactory and substantial: manner, and dis- 
tributed among the banks doing business under the provisions of this act. 

History: En. Sec. 72, Ch. 89, L. 1927. 


5-903. (6014.77) State examiner’s fund. For the purpose of a just dis- 
tribution of the expense incurred by the department of the state examiner, 
all moneys collected under the provisions of the following. sections shall be 
credited to the general fund of the state, except as otherwise provided 
herein. 

History: En. Sec. 73, Ch. 89, L. 1927; Banks and Banking¢=17;; States¢>127. 
amd. Sec. 1, Ch. 167, L. 1929. 9 C.J.S. Banks and Banking § 35; 59 
16 C.J. States § 378. 

5-904. (6014.78) Payments by counties to state examiner’s fund. For 
the credit of such fund, each county of the state, shall pay to the state 
treasurer on or before the first day of July of each year, according to its 
taxable valuation for the preceding year as follows: 

Counties having a taxable valuation of five million dollars ($5,000,000.00) 
. or less, one hundred and seventy-five dollars ($175.00). 

Counties having a taxable valuation of from five million dollars ($5,000,- 
000.00) to seven million dollars ($7,000,000.00), two hundred and twenty- 
five dollars ($225.00). | 

Counties having a taxable valuation of from seven million dollars ($7,- 
000,000.00) to ten million dollars ($10,000,000.00), two hundred and fifty 
dollars ($250.00). 

Counties having a taxable valuation. of from ten million dollars ($10,- 
000,000.00) to fifteen million dollars ($15,000,000.00), three hundred dollars 
($300.00). 

Counties having a taxable valuation of from fifteen million dollars ($15,- 
000,000.00) to twenty million dollars ($20,000,000.00), three hundred and 
fifty dollars ($350.00). 

Counties having a taxable valuation of from twenty million dollars 
($20,000,000.00) to thirty million dollars ($30, 000,000.00), four hundred 
and fifty dollars ($450.00). 
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Counties having a taxable valuation of from thirty million dollars 
($30,000,000.00) to forty million dollars ($40,000,000.00), six hundred dollars 
($600.00). 

Counties having a taxable valuation of. more than forty million 
($40,000,000.00), seven hundred and fifty dollars ($750.00). 

All consolidated county and city governments having a taxable valuation 
of from thirty million dollars ($30,000,000.00) to forty million dollars 
($40,000,000.00) eight hundred dollars ($800.00). 

All consolidated county and city governments having a taxable valuation 
of more than forty million dollars ($40,000,000.00), one Masel as dollars 


($1,000.00). 
History: En. Sec. 73, Ch. 89, L. 1927; Counties@>156. 
amd. Sec. 1, Ch. 167, L. 1929. 20 C.J.S. Counties § 239. 


5-905. (6014.79) Payments by cities and towns. For the credit of such 
fund, each city and town of the state, shall pay to the state treasurer, on or 
before the first day of July of each year, according to its taxable valuation 
for the preceding year, as follows: 

Cities and towns having a taxable hanson of two hundred thousand 
dollars ($200,000.00) or less, twenty-five dollars ($25.00). 

Cities and towns having a taxable valuation of from two hundred thou- 
sand dollars ($200,000.00) to five hundred thousand dollars ($500,000.00), 
fifty dollars ($50.00). 

Cities and towns having a tagable valuation of from five hundred thou- 
sand dollars ($500,000.00) to seven hundred and fifty thousand dollars 
($750,000.00), seventy-five dollars. ($75.00). 

Cities and towns having a taxable valuation of from seven hundred and 
fifty thousand dollars ($750,000.00) to one million dollars ($1,000,000.00), 
one hundred dollars ($100.00). 

Cities and towns having a taxable valuation of from one million dollars 
($1,000,000.00) to two million five hundred thousand dollars ($2,500,000.00), 
one hundred fifty dollars ($150.00). 

Cities and towns having a taxable valuation of from two million five 
hundred thousand dollars ($2,500,000.00) to five million dollars ($5,000,- 
000.00), two hundred dollars ($200.00). 

Cities and towns having a taxable valuation of from five million dollars 
($5,000,000.00) to ten million dollars ($10,000,000.00), two hundred fifty 
dollars (#250. 00). 

Cities and towns having a table valuation of more than ten million 
dollars ($10,000,000.00), three hundred dollars ($300.00). 


History: En. Sec. 73, Ch. 89, L. 1927; Municipal Corporations¢=881. . 
amd. Sec. 1, Ch. 167, L. 1929. 44 C.J. Municipal Corporations § 4110. 


5-906. (6014.80) Payments by county free high schools. For the credit 
of said fund, each free county high school shall pay to the state treasurer on 
or before the first day of July of each year, a fee in the amount of twenty- 
five dollars ($25.00). 


History: En. Sec. 73, Ch. 89, L. 1927; Schools and School Districts@92(1). 
amd. Sec. 1, Ch. 167, L. 1929. 56 C.J. Sehools and School Districts 
§ 653. Wa 
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5-907. (6014.81) Payments by irrigation districts. For the credit of 
said fund, each irrigation district under the supervision of the state ex- 
aminer, shall pay to the state treasurer on or before the first day of July of 
each year, the following amounts: 

Districts whose existing or proposed obligations are in excess of two 
hundred fifty thousand dollars ($250,000.00), a fee of fifty dollars ($50.00). 

Districts whose existing or proposed obligations are less than two hun- 
dred fifty thousand dollars ($250,000.00), a fee of twenty-five dollars 
($25.00) ; provided, however, that the secretaries of districts having an an- 
nual income not in excess of fifteen hundred dollars ($1,500.00), may present 
their books and records at the courthouse in the county in which the district 
is located, upon notice from the state examiner or his representative, for the 
purpose of having the same examined, in which event the fee payable to the 
state treasurer, shall be ten dollars ($10.00). It shall be the duty of the state 
examiner, or his representative, to notify the secretaries of such districts 
of the time of presenting the books and records at the courthouse for ex- 
amination. 


History: En. Sec. 73, Ch. 89, L. 1927; 
amd. Sec. 1, Ch. 167, L. 1929; amd. Sec. 
1, Ch. 195, L. 1945. 


5-908. (6014.82) Payments by banks, investment and trust companies. 
For the credit of said fund, each bank, trust company or investment com- 
pany, under the supervision of the superintendent of banks, shall pay to the 
state treasurer, on or before the first day of July of each year, a fee aceord- 
ing to the following rates: 

All banks, incorporated or unincorporated, having capital stock of 
twenty-five thousand dollars ($25,000.00) or under shall pay one hundred 
dollars ($100.00). 

Those having capital stock of over twenty-five thousand dollars 
($25,000.00) and up to and including fifty thousand dollars ($50,000.00), 
shall pay one hundred twenty-five dollars ($125.00). 

Those having capital stock of over fifty thousand dollars ($50,000.00), 
and up to and including seventy-five thousand dollars ($75,000.00) shall 
pay one hundred fifty dollars ($150.00). 

Those having capital stock of over seventy-five thousand dollars 
($75,000.00) and up to and including one hundred thousand dollars 
($100,000.00), shall pay two hundred dollars ($200.00). 

Those having capital stock of over one hundred thousand dollars 
($100,000.00) and up to and including three hundred thousand dollars 
($300,000.00), shall pay three hundred dollars ($300.00). 

Those having capital stock over three hundred thousand dollars 
($300,000.00), shall pay three hundred fifty dollars ($350.00). 

History: En. Sec. 73, Ch. 89, L. 1927; Banks and Banking¢=12. 
amd. Sec. 1, Ch. 167, L. 1929. 9 C.J.S. Banks and Banking § 8. 

5-909. (6014.83) Payments by building and loan associations. For the 
credit of said fund, each building and loan association under the supervision 
of the superintendent of banks, shall pay to the state treasurer, on or before 
the first day of July of each year, a fee based upon the total assets of such 
association as shown by its last annual statement and upon the following 
rates: 
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All building and loan associations having total assets in the amount of 
fifty: thousand dollars ($50,000.00), or less, shall pay a fee in the fmoant of 
thirty-five dollars: ($35.00). 

Those having total assets in the amount of fifty thousand dollars 
($50,000.00) and less than two hundred thousand dollars ($200,000. 00}, shall 
pay'a fee of seventy-five dollars ($75.00). 

Those having total assets in the amount of two hundred thousand dollars 
($200,000.00) and less than five hundred thousand dollars ($500,000.00), 
shall pay a fee of one hundred dollars ($100.00). 

Those having total assets in the amount of five hundred thousand dollars 
($500,000.00) and less.than one million dollars ($1,000,000.00), shall pay a 
fee of one hundred fifty dollars ($150.00). 

Those having total assets in the amount of one million dollars 
($1,000,000.00) and less than one million five hundred thousand dollars 
($1,500,000.00), shall pay a fee of two hundred dollars ($200.00). 

Those having total assets in. the amount of one million five hundred 
thousand dollars ($1,500,000.00) and less than two million dollars 
($2,000,000.00), shall pay a fee of two hundred fifty dollars ($250.00). 

Those having total assets in the amount of two million dollars 
($2,000,000.00) and less than three million dollars ($3,000,000.00), shall pay 
a fee of three hundred dollars ($300.00). 

Those having total: assets in the amount of three million dollars 
($3,000,000.00) and Jess than four million dollars ($4,000,000.00), shall pay 
a fee of four hundred dollars ($400.00). 

Those having total assets in the amount of four million dollars 
($4,000,000.00) and less than five million dollars ($5,000,000.00), shall pay 
a fee of five hundred dollars ($500.00). 

Those having total assets in the amount of five. million dollars 
($5,000,000.00) and less than six million dollars ($6,000,000.00), shall pay 
a fee of seven hundred dollars ($700.00). 

Those having total assets in ‘the amount of six million dollars 
($6,000,000.00) :or more, shall pay a fee of eight hundred dollars ($800.00). 

Provided further, that all building and loan associations incorporated 
under the laws of other states, and doing business in the state of Montana 
under the supervision of the superintendent of banks, in addition to the 
regular fee as above set forth, shall pay to the examiners making such ex- 
amination, their necessary traveling expenses including transportation and 
subsistence. 

History: En. Sec. 73, Ch. 89, L. 1927; Building and Loan Associations¢=24. 


amd. Sec. 1, Ch. 167, L. 1929. 12 CJ.S. Building and Loan Associa- 
tions § 49 et seq. 


5-910. (6014.84) Special examinations and fees. Special examinations 
may be made of any county, ‘city, town, school district, irrigation district, 
high school, bank, building and loan association or any other office, board or 
commission, athsibers temporary or permanent, however created, -and for 
whatever purpose, having the control, management, collection or disburse- 
ment of.any public money of any. shdtadter or description, when in the 
judgment of the state examiner it shall be deemed necessary, and such 
special examinations: shall be ‘charged for at the rate of fifteen dollars 
($15.00) per day for each examiner employed for the time actually con- 
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sumed, together with necessary transportation. All special examination 
fees or charges so collected by the state examiner and ex-officio superin- 
tendent of banks and paid to the state treasurer, shall be placed in a special 
fund to be known as the special examination fund to be drawn upon by the 
state examiner and ex officio superintendent of banks to defray the actual 
costs and expenses of such special examinations, but all moneys remaining 
in such special fund at the end of each current year shall be transferred by 
the state treasurer to the general fund. 

In any case where the current examination shall not have been made prior 
to the first day of July of any year, the above fees must be paid as herein 
specified, provided, however, that all examinations shall cover the entire 
period from the date of the last examination. 


History: En. Sec..2, Ch. 167, L. 1929. 9 C.J.S. Banks and Banking § 35; 59 
C.J. States § 378. 


Banks and Banking@=17; States€>127. 


CHAPTER 10 
GENERAL POWERS AND LIMITATIONS OF BANKS 


Section 5-1001. Acceptance and issuance of drafts and letters of credit. 

5-1002. Change from state to national bank. 

5-1003. Surrender of charter by state bank. 

5-1004, Reduction of capital stock. 

5-1005. Certificate of change to national bank. 

5-1006. Reorganization of national bank as state bank. 

5-1007. Liability of bank paying forged check. 

5-1008. Presentation checks—time for. 

5-1009. Unincorporated banks—designation of name. 

5-1010. Financial condition required of unincorporated bank. 

5-1011. \ Private banks subject to inspection by state examiner. 

5-1012. Information obtained by state examiner to be deemed confidential— 
penalty for the violation thereof. 

5-1013. Report of private bank. 

5-1014. Receiving deposits by insolvent bank—making false entries. 

5-1015.. Bank insolvent when. 

5-1016. Liability on items forwarded. 

5-1017. Same—what constitutes due diligence. 

5-1018. Superintendent to make rules and regulations, 

5-1019. Special examination defined. 

5-1020. Examination at request of directors. 

+ . 5-1021. Consolidation of banks. 

5-1022. Taxes on banks which have ceased to do business as banks. 

5-1023. Attachments prohibited. 

5-1024. Conversion of surplus and undivided profits to capital. 

5-1025. Superintendent to examine trusts. 

5-1026. Extent assets may be pledged. 

5-1027. Superintendent may make rules. 

5-1028. Branch bank prohibited. 

5-1029. Past due and doubtful paper. 

5-1030. Reserve—reports on. 

5-1031. Payment to foreign administrator. 

5-1082. Bonding of employees. 

5-1033. Corporate existence—ceases when. 

5-1034. Bank advertising before issuance of charter. 

5-1035. Right of examination by stockholder. 

5-1036. Removal of directors, officers, or employees. 

5-1037. Borrowing money—limitations. 

5-1038. No certificate of deposit to issue for borrowed money. 

5-1039. Giving security for deposit prohibited—exceptions. 

5-1040. Penalty for unlawful hypothecation of property received. 

5-1041. Concealment of loans and discounts. 
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5-1042. Transaction on holidays. 

5-1043. Time lmit on stop payment. 

5-1044. Embezzlement. 

5-1045. False statement to obtain loan. 

5-1046. Persons previously convicted under banking laws—bank employment. 


5-1001. (6014.85) Acceptance and issuance of drafts and letters of credit. 
Every bank organized and existing under the laws of Montana, shall have 
power and authority to accept for payment at a future date, drafts drawn 
upon it, by its customers, and to issue letters of credit, authorizing holders 
thereof to draw drafts upon it, or its correspondents at sight or on time not 
exceeding one (1) year, provided that the total amount of drafts so ac- 
cepted or letters of credit so issued for any one person, firm or corporation, 
shall not at any one time exceed twenty per cent (20%) of the capital and 
surplus of the accepting or issuing bank. 


History: En. Sec. 74, Ch. 89, L. 1927. Banks and Banking¢189, 191. 
9 C.J.S. Banks and Banking §§ 173, 175, 
Cross-Reference 183. 


Letters of credit, secs. 30-601 to 30-609. 


5-1002. (6014.86) Change from state to national bank. Any bank may 
become a corporation for the purpose of carrying on the business of banking 
within this state, pursuant to the provisions of the act of congress “to pro- 
vide a national currency secured by a pledge of United States bonds, and to 
provide for the circulation and redemption thereof,” approved June 3, 1864, 
and of Title 52 of the Revised Statutes of the United States, whenever 
stockholders owning two-thirds (24) of the stock of such bank shall have 
voted to become such corporation, or have executed a written consent au- 
thorizing its directors to make the certificate required therefor by the laws 
of the United States, or whenever a majority of the directors of such bank, 
having been authorized in their discretion to make the change, shall, by a 
vote of such majority, decide to become such corporation; and the cashier 
of such bank shall publish notice thereof for thirty (30) days in such news- 
paper as the directors may select, and send a like printed notice by mail or 
otherwise to all non-voting or dissenting stockholders, and notify the state 
bank examiner of this state that such bank has decided to become a corpora- 
tion under the laws of the United States. | 


History: En. Sec. 75, Ch. 89, L. 1927. Banks and Banking@=237. 


OSes Ror drenks 9 C.J.S. Banks and Banking § 738. 


Assessment of national banks, sec. 84- 
306 . 


5-1003. (6014.87) Surrender of charter by state bank. Any such bank, 
which will become a corporation for carrying on the business of banking 
under the laws of the United States, shall cease to be a corporation under the 
laws of this state, except that for the term of three (3) years thereafter its 
corporate existence shall be deemed to continue for the purposes of prose- 
cuting and defending suits by and against it, and of enabling it to close its 
concerns, and to dispose of and convey its property. The members of the 
board of directors last in office, when such corporation shall have become a 
corporation under the laws of the United States, shall continue to be the 
board of directors of the corporation, with power to take all necessary meas- 
ures to carry out and perfect such organization, by signing the articles of 
association and the organization certificate, and adopting such regulations as 
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may be just and proper and not inconsistent with the acts of congress in 
relation thereto. Such change from a state to a national bank corporation 
shall not release any such bank from its obligations to pay and discharge all 
the liabilities created by law or incurred by it before becoming a national 
bank corporation, or any tax imposed by the laws of this state up to the 
date of its becoming such national bank corporation, in proportion to the 
time which has elapsed since the next preceding payment thereof. 


History: En. Sec. 76, Ch. 89, L. 1927. 9 CJ.S. Banks and Banking §§ 467, 
738. 


Banks and Banking¢=66, 237. 


5-1004. (6014.88) Reduction of capital stock. The directors of such 
new corporation may reduce the capital stock of the bank to its par value by 
dividing the surplus among its stockholders, or may retain such portion of 
such surplus as they may deem necessary; and in case of an increase of the 
capital stock under the provisions of the acts of congress, may charge the 
shares of such increased capital stock with a like amount, to place the whole 
of such capital stock on an equality ; and may award such new stock, or such 
proportion or fractional parts thereof, to such persons as they shall deter- 
mine are entitled thereto, and as are provided in their articles of association 
and in the acts of congress; but new directors may be chosen at such time 
and in the manner provided in the articles of association and the acts of 
congress: 

History: En. Sec. 77, Ch. 89, L. 1927. 


5-1005. (6014.89) Certificate of change to national bank. When any 
such bank has decided to become a corporation under the laws of the United 
States, the directors shall immediately thereafter execute and transmit to 
the comptroller of the currency the proper certificate and other instruments 
for its conversion into a national bank corporation under the laws of the 
United States. When any such bank shall have become authorized to com- 
mence the business of banking under the laws of the United States, all the 
property of such bank shall immediately, by act of law, and without any 
conveyance or transfer, be vested in and become the property of the national 
bank corporation, into which such bank shall have been converted. 

History: En. Sec. 78, Ch. 89, L. 1927. 


5-1006. (6014.90) Reorganization of national bank as state bank. Any 
national bank authorized to dissolve, and which shall have taken the neces- 
sary steps to effect dissolution, may reorganize as a state bank upon the 
consent in writing of the owners of two-thirds of the capital stock of such 
bank, and with the approval of the state superintendent of banks. The stock- 
holders:shall make, execute, and acknowledge articles of incorporation as re- 
quired by the laws of the state of Montana, and shall set forth therein the 
said written consent of such stockholders. Upon the filing of said articles as 
provided by law, and upon the approval of the superintendent of banks, 
such bank shall be deemed to be reorganized under this act, and thereupon 
all assets, real and personal, of such dissolved national bank shall be vested 
in and become the property of such reorganized state bank, subject to all 
liabilities of such national bank not liquidated before such reorganization. 


History; En, Sec. 79, Ch. 89, L. 1927. Banks and Banking@=282.° 
HOD . ) 9 C.J.S. Banks and: Banking § 736. 
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5-1007. (6014.91) Liability of bank paying forged check. No bank 
shall be liable to a depositor for the payment by it of a forged or raised check 
unless, within thirty days after the receipt by the depositor of the voucher 
of such payment, such depositor shall notify the bank that the check so paid 
is forged or raised. 


History: En. Sec. 80, Ch. 89, L. 1927, Banks and Banking@=148(4). 
: 9 C.J.S. Banks and Banking § 356. 


5-1008. (6014.92) Presentation checks—time for. Where a check or 
other instrument payable on demand at any bank or trust company doing 
business in this state is presented for payment more than six months after 
its date, such bank or trust company may, unless expressly instructed by the 
drawer or maker to pay the same, refuse payment thereof and no lability 
shall thereby be incurred to the drawer or maker for dishonoring the in- 
strument by non-payment. 


History: En. Sec. 81, Ch. 89, L. 1927. Banks and Banking@=140(1). 
9 C.J.S. Banks and Banking § 342. 
Cross-Reference 


Presentment within reasonable time, sec. 
55-1703. 


5-1009. (6014.93) Unincorporated banks — designation of name. It 
shall be unlawful for any person or persons in anywise to conduct a com- 
mercial banking business, or a banking business of discount and deposit, 
within the state of Montana, in the capacity of an individual or of a co- 
partnership or of an unincorporated association, unless the name under which 
such bank is known and conducted shall contain the name of such individual, 
or the name of at least one actual and responsible member of such co-partner- 
ship or association, in addition to which name there shall be no other desig- 
nation than the words “bank of”, “banking house of”, “banker”, or “bank- 
ers’. Nothing in this section shall apply to any person, firm or association 
now conducting a private banking business in this state, which bank is now 
authorized by the state banking department to do a banking business. 


History: En. Sec. 82, Ch. 89, L. 1927. Banks and Banking@=31. 
9 C.J.S. Banks and Banking § 53. 


§-1010. (6014.94) Financial condition required of unincorporated bank. 
Every such individual, co-partnership, or association intending to conduct 
such bank or banking business within the state of Montana, shall, before the 
receipt of any money whatsoever on deposit, actually own and possess, within 
the state of Montana, approved property or assets not exempt from execu- 
tion of the minimum value of not less than twenty thousand dollars 
($20,000.00) ; in cities and towns having a population of over two thousand 
(2,000) and less than five thousand (5,000), the sum of thirty thousand 
dollars ($30,000.00) ; in cities having a population of five thousand (5,000) 
and less than ten thousand (10,000), the sum of fifty thousand dollars 
($50,000.00) ; in cities having ten thousand (10,000) population and less 
than twenty-five thousand (25,000) the sum of seventy-five thousand dollars 
($75,000.00) ; in all cities having a population of twenty-five thousand 
(25,000) or over, the sum of one hundred thousand dollars ($100,000.00) ; 
which financial condition must appear and be carried on the books of any 
such bank or banks. Such requirement shall extend and be applicable sep- 
arately to each and every private bank conducted by any person, co-part- 
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nership, or association, and no asset or assets shall appear on the books of 
more than one bank. 


History: En. Sec. 83, Ch. 89, L. 1927. Banks and Banking@=36. 
9 C.J.S. Banks and Banking § 58. 


5-1011. (6014.95) Private banks subject to inspection by state examiner. 
Kvery private bank, corporation, or association, conducting a banking busi- 
ness within the state of Montana, operating under the foregoing provisions, 
shall be subject to examination and visitations of the state examiner once 
each year, and oftener when deemed necessary by said examiner, who shall 
have full power and authority to investigate and examine all books, papers, 
and effects of any such bank or banking house for the purpose of ascertaining 
the financial condition of any such bank or banks, and shall have the power 
in aid thereof to administer oaths to any person or persons, or the agent or 
employees of any person or persons conducting such bank or banking 
business. 


History: En. Sec. 84, Ch. 89, L. 1927. Banks and Banking@-17. 
9 C.J.S. Banks and Banking § 35. 


5-1012. (6014.96) Information obtained by state examiner to be deemed 
confidential—penalty for the violation thereof. Any knowledge or informa- 
tion gained or discovered by the state superintendent of banks, in pursuance 
of his powers or duties as herein prescribed, shall be deemed confidential in- 
formation of the state examiner’s office only, and such information shall not, 
except as herein provided, be imparted to any person or persons who are 
not officially associated in and with the office of the state examiner, and 
such information shall be used by the state examiner only in the furtherance 
of his official duties, except that it shall be lawful for the department to 
exchange information with the federal banking department and depart- 
ments of other states and to furnish information to prosecuting officials who 
require the same for use in pursuit of official duties. Any state examiner or 
deputy, assistant, or clerk in his employ, who violates any of the provisions 
of this section, or wilfully makes a false official report as to the condition 
of any bank, shall be removed from office, and shall also be deemed guilty 
of a felony, and upon conviction thereof shall be punished by a fine of not 
exceeding one thousand dollars ($1,000.00), or by imprisonment in the state 
penitentiary for not exceeding five (5) years, or by both such fine and 
imprisonment. 


History: En. Sec. 85, Ch. 89, L. 1927. Banks and Banking¢@-17, 21. 
9 C.J.S. Banks and Banking §§ 35, 40. 


5-1013. (6014.97) Report of private bank. The cashier of any bank 
doing business under the provisions of this act, when so directed by the state 
superintendent of banks, shall make a report to the said superintendent of 
banks at his call; which report shall not be made less than three (3) times 
during each year, and which said report shall not be made less than two (2) 
calendar months apart, which said reports shall be made in a form pre- 
scribed by the superintendent of banks, verified by the oath or affirmation of 
said cashier, which said statements or reports must contain a full abstract of 
the general accounts of the bank, and exhibit under appropriate head the re- 
sources and liabilities thereof, so as to plainly show all of the resources and 
liabilities of said bank, and the amount at any time thereof, which said 
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statements shall be transmitted to the: superintendent within five (5) days 
after the receipt of the request or requisition therefor. Said report, in such 
condensed form as may be required by said superintendent, must be pub- 
lished once in-a newspaper of general circulation in the place where said 
bank. is located, or if there be no newspaper of general circulation published 
in said place, then in the nearest newspaper available, which publication 
must. be at the expense of the bank making said report, and such proof of 
publication of the said report shall be furnished as may be required by the 
said superintendent. The superintendent of banks shall also have power to 
eall for special reports from any particular bank whenever in his judg- 
ment the same are necessary under the provisions of this act. 
History: En. Sec. 86, Ch. 89, L. 1927. Banks and Banking@-16. 
9 C.J.S. Banks and Banking § 36. 

5-1014. (6014.98) Receiving deposits by insolvent bank—making false 
entries. Any person, or the members of any co-partnership or banking 
association, wilfully or knowingly receiving deposits, money, or commercial 
papers, circulating as money, when such person or co-partnership or banking 
association is insolvent or who subscribes or makes any false statement, or 
entries in the books of any such bank, or who knowingly subscribes or ex- 
hibits any false papers, with the intention of deceiving any person author- 
ized to examine the condition of any bank provided for in this act, or who 
wilfully subscribes or makes false reports to the superintendent of banks, 
shall be guilty of a felony, and shall be punishable by imprisonment in the 
state prison for a term not exceeding five (5) years. 


History: En. Sec. 87, Ch. 89, L. 1927. 


Cross-Reference 

Officer, agent or clerk receiving. deposit 
while insolvent or making false entries, 
penalty, sec. 5-802. 


Banks and Banking@=84, 85, 309, 317, 
9 C.J.S. Banks and Banking §§ 155,.156, 
1028-1031, 1033-1037, 1039, 1040, 1042, 
1067-1069, 1071-1073. 
Constitutionality of statute regarding 
eonduct of officers or directors of insol- 


vent corporation which will render them . 


eriminally responsible. 76 ALR 530. 


What amounts to a deposit within stat- 
ute in relation to civil or criminal liability 


5-1015. 


posits. 


(6014.99) Bank insolvent when. 


for accepting deposit when bank is unsafe 
or insolvent. 76 ALR 1320. 

When bank deemed insolvent within 
meaning of statute. 81 ALR 1160. 

Civil liability of bank officer or director 
permitting deposit after insolvency of 
bank. 87 ALR 1402. 


Personal liability of directors, officers, 


or employees of bank interfering with 
* payment of checks or otherwise prevent- 


ing or discouraging withdrawal of de- 
97 ALR 315. 

Negligence in failing to discover in-' 
solvency of bank as equivalent of knowl- 
edge, or substitute therefor, as regards 
eriminal responsibility of bank officer or 
employee for receiving deposit after in- 
solvency. 98 ALR 615. 


A bank is insolvent within the 


meaning of this act when all of its capital, surplus and undivided profits are 
absorbed in losses and the remaining assets are not sufficient to pay pnd 
discharge its contracts, debts, and engagements. 


History: En. Sec. 88, Ch. 89, L. 1927. 


Banks and Banking¢=73, 309, 317. 
5-1016. 


9 C.J.S. Banks and Pabficin §§ 486, 488, 
1028-1031, 1033-1037, 1039, 1040, 1042, 
1067-1069, 1071-1073. 


(6014.100) Liability on items forwarded. Any bank operating 


in the state of Montana, and receiving for collection or deposit any check, 
note, draft, or negotiable instrument, may send such check, note, draft or 
negotiable instrument for collection direct to the bank on which it was 
drawn or at which it is payable, and it or its agent may accept. a bank 
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draft in payment of or in remittance for such check, note, draft, or negoti- 
able instrument, and neither the forwarding bank nor its agent using due 
diligence shall be held liable for any loss resulting from the acceptance of 
bank draft in lieu of cash, nor for the failure of the drawee bank to remit 
for such item, nor for the non-payment of any bank draft accepted in pay- 
ment or as a remittance from the drawee bank. The obligation of the maker 
upon any such check, note, draft or negotiable instrument so handled for 
collection shall not be discharged by the charging of such item to him on the 
books of the drawee bank or by the surrender of any such item to him by the 


drawee bank, or unless or until such remittance draft be paid. 


History: En. Sec. 89, Ch. 89, L. 1927. 


Operation and Effect 


In the absence of fraud or of arrange- 
ments made at time of deposit that bank 
is charged with obligation of a trust, 
money paid to a bank for a eashier’s check 
is an ordinary banking transaction and 
establishes the relationship between bank 
and depositor of that of debtor and credi- 
tor and not trustee and beneficiary. Powell 
Building & Loan Association v. Larabie 
Brothers Bankers, Inc., 100 M 183, 196, 
46 P 2d 697. 

Id. When holder of cashier’s check can 
conveniently present it to paying bank, 
it is his right to demand payment in 
cash particularly where he resides in city 
where bank is located and if he accepts 
anything else he does so at his own risk. 


Banks and Banking@161-172. 

9 C.J.S. Banks and Banking § 218 et 
seq. 

7 Am. Jur. 474, Banks, §§ 653 et seq. 

Duty of collecting bank as to notices 
of protest or dishonor which it receives 
from its correspondents. 4 ALR 534. 


Title to commercial paper deposited 
with bank for collection. 11 ALR 1043, 
1046. 


Check on bank as payment of debts 
held by bank for collection. 18 ALR 537. 

Measure of damages for breach of duty 
by bank in respect of collection of com- 
mercial paper. 19 ALR 555. 

Liability of collecting bank for loss of 
funds through attachment thereof. 36 
ALR 742. 

Liability of bank taking commercial 
paper for collection for default of cor- 
respondent. 36 ALR 1308. 


5-1017. 


Liability of collecting bank for loss of 
paper. 50 ALR 1422, 

Bank to which paper is sent for collec- 
tion of principal or interest as agent of 
obligor. 55 ALR 1168. 

Liability of correspondent bank to de- 
positor in forwarding bank for breach of 
duty as to collection of paper. 58 ALR 
764. 

Liability of collecting bank which ac- 
cepts something other than cash. 61 ALR 
739. 

Trust or preference in assets of insol- 
vent bank in respect of proceeds of col- 
lection as affected by notice or instruc- 
tions with respect to collection. 90 ALR 
6 


Liability of forwarding bank for pro- 
ceeds of collection by correspondent bank 
which becomes insolvent after crediting 
proceeds to account of forwarding bank. 
99 ALR 510. 

Liability of collecting bank which ex- 
tends time of payment or accepts renewal. 
101 ALR 593. 

Right of obligor on commercial paper 
or his representative to question title of 
one claiming as purchaser who receives 
paper from bank holding it under indorse- 
ment for collection. 117 ALR 1434. 

Arrangement or course of dealing be- 
tween forwarding bank and _ collecting 
bank as affecting relations or rights as 
between depositor of collection item and 
the collecting bank. 118 ALR 363. 

Liability of collecting bank to third 
persons in respect of proceeds of paper 
drawn by another, where bank was charg- 
ed with notice from paper, or otherwise, 
that the transaction was on account of 
former. 125 ALR 1194. 


(6014.101) Same — what constitutes due diligence. When a 


check, draft, note or negotiable instrument is deposited in a bank for eredit 
or for collection, it shall be considered due diligence on the part of the bank 
of deposit, in the collection of any such item (check, draft, note or negotiable 
instrument so deposited), to forward en route the same not later than the 
following banking business day. 


History: En. Sec. 90, Ch. 89, L. 1927. Banks and Banking¢>171. 


9 C.J.S. Banks and Banking § 255. 
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5-1018. (6014.102) Superintendent to make rules and regulations. The 
superintendent of banks shall have the power to adopt and promulgate 
uniform rules and regulations to govern the examination and reports of 
banks and prescribe the form in which such banks shall report their assets, 
liabilities and reserves. 

History: En. Sec. 91, Ch. 89, L. 1927. Banks and Banking¢ 16, 17. 
9 C.J.S. Banks and Banking §§ 35, 36. 

5-1019. (6014.103) Special examination defined. Any examination made 
by the superintendent of banks otherwise than in the ordinary routine of 
the department, and because in his opinion the condition of the bank re- 
quires such examination, and every examination made at the request of the 
board of directors or stockholders of any bank shall be deemed a special 
examination. 

History: En. Sec. 92, Ch. 89, L. 1927. 


5-1020. (6014.104) Examination at request of directors. When re- 
quested in writing, upon the authority of a majority of the board of directors 
of any bank to make an examination of such bank, the superintendent of 
banks shall do so. 

History: En. Sec. 93, Ch. 89, L. 1927. 


5-1021. (6014.105) Consolidation of banks. Any two or more banks 
doing business in this state, may, with the approval of the superintendent of 
banks, in the case of state banks, consolidate, join and merge into one bank 
under, into and with the charter of either existing bank hereinafter referred 
to as the consolidated bank, on such terms and conditions as may be lawfully 
agreed upon by a majority of the board of directors of each bank proposing 
to consolidate, and be ratified and confirmed by the consent in writing of 
the shareholders of each such bank owning at least two-thirds of its capital 
stock outstanding; provided, that the capital stock of such consolidated 
bank shall not be less than that required under existing law for the organiza- 
tion of a bank of the class of the largest of the banks so consolidating. 

Upon such consolidation the corporate franchise, corporate life, being 
and existence, and the corporate rights, powers, duties, privileges, franchises 
and obligations, including the rights, powers, duties, privileges and obliga- 
tions as trustee, executor, administrator, guardian and all and every right, 
power, duty, privilege and obligation as fiduciary, together with title to 
every species of property, real, personal and mixed, of such consolidating 
bank and banks shall, without the necessity of any instrument of transfer, 
be and become merged and continued in and held, enjoyed and/or assumed 
by the consolidated bank, and such consolidated bank shall have and enjoy 
the right equal as to priorities with any other applicant to appointment by 
the courts to the offices of executor, administrator, guardian and/or trustee 
under any will or other instrument made prior to such consolidation and 
by which will or instrument such consolidating bank was nominated by 
the maker to such office. 

The word “bank” or “banks” as used in this section, shall be held to 
include commercial banks, savings banks, trust companies, investment 
companies and other such corporations carrying on the business of banking, 
trust company or investment company under the laws of this state or doing 
business in this state under the national banking laws of the United States. 
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History: En. Sec. 94, Ch. 89, L. 1927; 
amd. Sec. 1, Ch. 108, L. 1931. 


Banks and Banking@67, 307, 31514. 

9 CJ.S. Banks and Banking §§ 468, 
1027, 1065. 

7 Am. Jur. 44, Banks, §§ 32 et seq. 

Construction and effect of provisions 


5-1024 


or reorganization of banks or other cor- 
porations. 87 ALR 597. 

Statutory superadded liability of stock- 
holders as affected by reorganization, 
consolidation, or merger of corporation. 
89 ALR 770. 

Constitutionality of recent legislation 
relating to merger, consolidation, or re- 


organization of banks as affected by rights 
of dissenting..creditors or stockholders. 
92 ALR 1337. 


for payment of dissenting stockholders in 
statutes relating to merger, consolidation, 


5-1022. (6014.106) Taxes on banks which have ceased to do business as 
banks. Whenever any bank ceases to do business as a bank no taxes shall 
be levied or collected in accordance with the laws governing the assessment 
of banks, but its property shall be assessed in accordance with the laws gov- 
erning the assessment of similar property of private corporations. 


History: En. Sec. 95, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 8, 483, 
1026, 1064;.61 C.J. Taxation § 250. 


Banks and Banking@12, 72, 308, 316; 
TaxationG-126. 


5-1023. (6014.107) Attachments prohibited. No property owned by any 
bank, organized under the laws of the state of Montana, shall be subject to 
attachment. 


History: En. Sec. 96, Ch. 89, L. 1927, | Banks and Banking@=224. 


9 C.J.S. Banks and Banking § 408. 


5-1024. (6014.108) Conversion of surplus and undivided profits to capital. 
A bank having a surplus and undivided profits equal to or in excess of fifty 
per centum (50%) of its capital stock, may increase its capital stock by the 
issuance of new stock for a part of said surplus and undivided profits. Said 
increase may be made by the vote of two-thirds (2/8) of the stock in 
person or by proxy, either at a regular annual stockholders’ meeting or 
at a meeting called for said purpose in accordance with the by-laws of 
the corporation. All increases of capital stock made under this section 
must be accomplished in such a manner as to conform to the requirements 
of this act as to surplus of banks when first incorporated. New capital 
stock when issued by a bank against its surplus and undivided profits may 
be issued without the payment of cash therefor, but the same shall be 
charged upon the books of the bank and in the statements thereof against 
surplus and undivided profits in such a manner that the combined capital, 
surplus and undivided profits shall not be reduced by the issuance of 
said new stock. Whenever a bank shall have voted to issue any stock as 
contemplated in this section, it shall certify such action to the superintendent 
of banks, who shall within thirty (30) days, approve or reject the plan. 
His action shall be final and written notice thereof shall be given to the 
bank. If the superintendent of banks approves of the issuance of said 
new stock and so notifies the bank, it shall thereupon file certificate thereof 
with the county clerk and recorder of the county wherein the bank is 
located and with the secretary of state of the state of Montana. Upon 
said filing with the secretary of state, the increase shall become effective. 
History: En. Sec. 97, Ch. 89, L. 1927. ees: Banks and Banking §§ 59, 959, 


Banks and Banking@=37, 292, 312. 
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5-1025. (6014.109) Superintendent to examine trusts. It shall be the 
duty of the state superintendent of banks as a part of the examination of 
trust companies and banks to check all trusts, trust funds and trust and 
estate accounts held in the possession and control of the bank or trust 
company. 

History: En. Sec. 98, Ch. 89, L. 1927. 


5-1026. (6014.110) Extent assets may be pledged. No bank, banker or 
bank officer shall, except as otherwise authorized by law, pledge or hypothe- 
eate as collateral security for money borrowed, its assets in a ratio ex- 
ceeding one and one half times the amount borrowed (except as otherwise 
authorized by the superintendent). 


History: En. Sec. 99, Ch. 89, L. 1927. Banks and Banking@=97, 295, 315(1). 
9 C.J.S. Banks and Banking § 170. 


5-1027. (6014.111) Superintendent may make rules. The superinten- 
dent of banks shall have the authority to make and promulgate reasonable 
rules and orders in the matter of bookkeeping and accounting by state banks, 
including the keeping of reasonable credit information or information in 
connection with assets, and for information in connection with charged off 
items. 

History: En. Sec. 100, Ch. 89, L. 1927. 


5-1028. (6014.112) Branch bank prohibited. No bank shall maintain 
any branch bank, receive deposits or pay check, except over the counter of 
and in its own banking house. Provided, that nothing in this section shall 
prohibit ordinary clearing house transactions between banks. 


History: En. Sec. 101, Ch. 89, L. 1927. Banks and Banking@=33, 318. 
9 C.J.S. Banks and Banking §§ 55, 1074. 


5-1029. (6014.113) Past due and doubtful paper. Every bank carrying 
any bad debt, or a debt of doubtful value, as an asset, shall upon the request 
or demand of the superintendent of banks collect the same, or put it in good 
bankable condition, or charge it out of its books. 


History: En. Sec. 102, Ch. 89, L. 1927. Banks and Banking¢>16. 
9 C.J.S. Banks and Banking § 36. 


5-1030. (6014.114) Reserve—reports on. It shall be the duty of any 
bank whose reserve shall drop below the legal requirements to report the 
matter to the superintendent of banks immediately and as often thereafter 
as the superintendent shall ask for said report. 

History: En. Sec. 103, Ch. 89, L. 1927. 7 Am. Jur. 35, Banks, § 15. 


5-1031. (6014.115) Payment to foreign administrator. Any bank doing 
business in this state may pay any money remaining to the credit of a 
deceased depositor or deliver any personal property in its possession be- 
longing to such deceased depositor to an administrator or executor of such 
depositor duly appointed and qualified in another state, provided no demand 
therefor shall have been previously made by an administrator or executor 
appointed in any county of this state, and such payment shall discharge the 
bank making the same from its liability on account of such deposit. 


History: En. Sec. 104, Ch. 89, L. 1927. 34 C.J.S. Executors and Administrators 
§§ 998-1000, 1005. 


Executors and Administrators¢-519(1). 
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5-1032. (6014.116) Bonding of employees. It shall be the duty of the 
board of directors of every bank to require that all officers and employees of 
banks whose duty includes the handling of moneys, notes, bonds, credits and 
cash items, and whose duties include bookkeeping and/or the making of 
entries in relation to the business of the bank and its customers, be bonded. 
The board of directors shall by order duly entered upon the minutes books 
of the board designate the officers and employees to be bonded and the 
amount of bonds to be given. Such action as to the personnel and amount 
and the surety company or sureties to be subject to approval by the state 
superintendent of banks, the bonds to be in such form as shall be provided 
or approved by the state superintendent of banks, the bonds to be ap- 
proved by the president of the bank and his action reported to the board 
of directors; all bonds required by this section to be kept in the custody 
of the bank subject to inspection by examiners from the office of the 
superintendent of banks; provided, as far as possible, they shall not be 
placed in the custody of the officer or employee for whom the same is given. 


History: En. Sec. 105, Ch. 89, L. 1927; 9 C.J.S. Banks and Banking §§ 108, 110- 
amd. Sec. 3, Ch. 145, L. 1931. | 115, 969-977, 1051-1053. 
— 7 Am. Jur. 155, Banks, §§ 207 et seq. 
Banks and Banking@=50, 51, 294, 314. 


5-1033. (6014.117) Corporate existence — ceases when. The charters 
and the corporate existence of banks shall cease automatically and become 
non-existent upon the completion of liquidation of the affairs of said bank 
whether accomplished voluntarily or through legal process. For the pur- 
poses of this section a bank’s affairs shall be considered liquidated and com- 
pleted when all of its property of every kind has been sold or applied toward 
the payment of its obligations, and the corporation is left without property 
in existence or in reasonable expectancy. 


History: En. Sec. 106, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 50, 51, 
: 483, 1064. 


Banks and Banking@=29, 72, 308, 316. 


5-1034. (6014.118) Bank advertising before issuance of charter. It shall 
be unlawful for any individual, firm or corporation to advertise, publish or 
otherwise promulgate that it is engaged in the banking business without 
first “having obtained authority from the department of banking, as herein 
provided. Any such individual, or member of such firm, or officer of any 
such corporation so offending, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof, shall be punished as provided by the laws of this 
state. 


History: En. Sec. 107, Ch. 89, L. 1927. Banks and Banking¢=8. 
9 C.J.S. Banks and Banking § 9. 


5-1035. (6014119) Right of examination by stockholder. No stock- 
holder of any bank incorporated under the laws of this state who is not a 
director shall have the right to inspect the books and records of such bank 
showing its transactions with any of its customers, but any such stockholder 
shall have the right to inspect during business hours the general statement 
book showing the general assets and liabilities of such bank. 


History: En. Sec. 108, .Ch. 89, L. 1927. stockholder in a state bank, the right to 

inspect certain of its books, in effect pro- 
Constitutionality hibits bank officials from divulging semi- 
This section,’ which, by - deiving to a confidential information they receive as 
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to the financial standing of the bank’s 
customers, held not a special law (See, 26, 
Art. V, Const.), nor one making an un- 
reasonable classification in making the 
Act applicable only to state banks. State 
v. State Bank of Moore et al., 90 M 539, 
548 et seq., 4 P 2d 717. 

Id. Since Congress alone has the power 
to regulate the internal affairs of na- 
tional banks, and by its failure to declare 
upon the right of a stockholder in such a 
bank to inspect its books and records, left 
the common Jaw on that subject in force, 
this section, limiting the right of inspec- 
tion to stockholders in state banks, may 
not be held unconstitutional as disecrim- 
inatory because not extending the same 
right to stockholders in all banks doing 
business in the state. 


Operation and Effect 

A stockholder in a state bank who seeks 
to compel officers of the bank to permit 
inspection of the bank’s books and records, 
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grants such right as to the general state- 
ment book showing the bank’s general 
assets and liabilities, excluding others, 
must in his petition for a writ of mandate 
allege that the books and records enu- 
merated in his demand do not contain in- 
formation proscribed by the act. State v. 
State Bank of Moore et al., 90 M 539, 548 
et seq., 4 P 2d 717. 

Id. Held, that if the rule declared by 
some courts that, since the granting of 
a writ of mandate is largely a matter of 
discretion, the remedy may be denied 
where it involves determination of the 
constitutionality of a statute, is sound, it 
is inapplicable (for reasons stated) in a 
case where the writ is sought to compel 
permission to inspect books and records of 
a state bank by a stockholder under this 
section. 


Banks and Banking¢@~43, 293, 313. 
9 C.J.S. Banks and Banking §§ 60, 67-69, 
72, 965, 966, 1048. 


proceeding under this section, which 


5-1036. (6014.120) Removal of directors, officers, or employees. Any 
director, officer or employee of any bank found by the superintendent, after 
examination, to be negligent, dishonest, reckless or incompetent, shall be 
removed from office by the board of directors of such bank on the written 
order of the superintendent, and if the directors neglect or refuse to remove 
such director, officer or employee, in event any losses accrue to such bank 
thereafter by reason of the negligence, dishonesty, recklessness or incom- 
petency of such director, officer or employee, such written order of the 
superintendent shall be deemed to be conclusive evidence of the negligence 
of the directors failing to act upon the same as herein provided in any action 
brought against them, or any of them, by a depositor or creditor for recovery 
of such losses. 


History: En. Sec. 109, Ch. 89, L. 1927. 9 CJ.S. Banks and Banking §§ 110-115, 


146, 969-977, 1051, 1053. 


Banks and Banking@=51, 58(5), 294, 
314, 


5-1037. (6014.121) Borrowing money —limitations. No bank shall 
borrow money, except to meet its seasonal requirements or unexpected with- 
drawals. Provided, that at no time shall the bills payable and rediscounts 
of any bank be permitted to exceed in the aggregate an amount equal to 
the capital and surplus of such bank, except with the written consent of 
the superintendent, first had and obtained. Whenever it shall appear to the 
superintendent that a bank is borrowing money in excess of the above limita- 
tion, or for the purposes other than as specified above, he may require it to 
reduce such borrowing within a time to be fixed by him. 


History: En. Sec. 110, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 170, 978- 
984, 1059-1063. 
7 Am. Jur. 133, Banks, §§ 173 et seq. 


Banks and Banking@=97, 295, 315(1). 


5-1038. (6014.122) No certificate of deposit to issue for borrowed money. 
No bank shall issue its certificate of deposit for the purpose of borrowing 
money or make partial payments upon any certificate of deposit. 
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History: En. Sec. 111, Ch. 89, L. 1927. 


Operation and Effect 


When guardian deposited ward’s funds 
in a bank and took a time certificate of 
deposit the certificate was not issued “for 
the purpose of borrowing money” by the 
bank, but rather as an accommodation to 
a customer. In re Welch’s Estate, 100 M 
47, 53, 45 P 2d 681. 

Id. It would seem the purpose of this 


5-1041 


to “borrow” money, to execute the in- 
strument evidencing the debt with the 
authority and in the manner required in 
executing a corporate note, but does not 
prohibit the issuance of certificates of 
deposit in the ordinary course of banking 
business. 


Banks and Banking@>152, 295, 315(1). 
9 C.J.S. Banks and Banking §§ 311-317, 
978-984, 1059-1063. 


section is to require banks, if they desire 


5-1039. (6014.123) Giving security for deposit prohibited—exceptions. 

It shall be unlawful for any bank to pledge, mortgage or hypothecate to 
any depositor any of its real or personal property as security for any deposit 
and any pledge, mortgage or hypothecation made in violation thereof shall 
be unenforceable; provided, however, that this provision shall not apply to 
any deposits of money of the United States and public funds deposited in 
accordance with the provisions of any depository act of this state, or the 
United States, or bankruptcy estate funds or deposits, also deposits of 
receivers or trustees in bankruptcy, deposited under the direction and super- 
vision of a court of record of the state of Montana or of the United States. 
History: En. Sec. 112, Ch. 89, L. 1927; Banks and Banking@=86, 94, 96, 295, 
amd. Sec. 1,.Ch. 33, L. 1941. 315 


9 C.J.S. Banks and Banking §§ 157, 164, 


References 168, 169, 170, 978-984. 


Ainsworth v. Kruger, 80 M 468, 476, 260 
P 1055. 


5-1040. (6014.124) Penalty for unlawful hypothecation of property re- 
ceived. Any officer or employee of eny bank doing business in this state, 
who, except in the manner authorized by law or the contract of the parties, 
hypothecates, pledges, or in any way alienates any notes, stocks, bonds, 
mortgages, securities or any other property coming into his hands or into 
the possession of said bank as collateral, for safekeeping or in any other 
manner, and to which the bank has not acquired full title, shall be guilty 
of embezzlement, and upon conviction thereof shall be punished as for other 
felonies. 


History: En. Sec. 113, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 148-154, 


969-977, 1051-1053. 


Banks and Banking@>6l1, 294, 314. 


5-1041. (6014.125) Concealment of loans and discounts. Any officer or 
employee of any bank who intentionally conceals from the directors of such 
corporation or committee thereof where the directors have delegated au- 
thority to a committee to pass on loans and discounts, any discount or loan 
made by and in behalf of the corporation or from its assets between the 
regular meetings of its board of directcrs or committee, the purchase of any 
security, the sale of any of its securities, or any guarantee, repurchase 
agreement or any other agreement whereby the corporation is obligated, 
during the same period, is guilty of a misdemeanor, and on conviction, must 
be imprisoned in the county jail for not more than twelve (12) months for 
each offense, and may also be fined not more than five hundred dollars 
($500.00), at the discretion of the court. 

History: En. Sec. 114, Ch. 89, L. 1927. 
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5-1042. (6014.126) Transaction on holidays. Nothing in any law of this 
state shall in any manner whatsoever affect the validity of, or render void 
or voidable, the payment, certification or acceptance of a check or other 
negotiable instrument, or any other transaction by a bank in this state, 
because done or performed during any time other than regular banking 
hours or on a legal holiday; provided, that nothing shall be construed 
herein to compel any bank in this state, which by law or custom is entitled 
to close at twelve noon on any Saturday, or for the whole or part of any 
legal holiday, to keep open for transaction of business, or to perform any 
of the acts or transactions aforesaid on any Saturday after such hour or on 
any legal holiday except at its option. 


History: En. Sec. 115, Ch. 89, L. 1927. Holidays@4. 
40 C.J.S. Holidays § 4. 


5-1043. (6014.127) Time limit on stop payment. No revocation, counter- 
mand, or stop-payment order relating to the payment of any check or draft 
against an account of a depositor in any bank doing business in this state 
shall remain in effect for more than ninety (90) days after the service 
thereof on the bank, unless the same be renewed, which renewals shall be in 
writing and which renewals shall be in effect for not more than ninety (90) 
days from date of service thereof on the bank, but such renewals may be 
made from time to time. 

All notices affecting checks upon which revocation, countermand, or 
stop-payment order have been made at the time of the taking effect of 
this act shall not be deemed to continue for a period of more than ninety 
(90) days thereafter. 


History: En. Sec. 116, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking § 344. 
7 Am. Jur. 437, Banks, §§ 602 et seq. 


Banks and Banking@139. 


5-1044. (6014128) Embezzlement. Any banker, officer, director or em- 
ployee of any bank who embezzles or abstracts or misapplies any of the 
moneys, funds, credits, or property of the bank when owned by it or held 
in trust; or who issues or puts forth any certificate of deposit, draws any 
order or bill of exchange, makes any acceptance, assigns any note, bond, 
draft, bill of exchange, mortgage, judgment or decree, with intent, in any 
case to injure or defraud the bank or any person or corporation, or to 
deceive any officer of the bank, or any other person, or any one appointed 
to examine the affairs of such bank, or any person, who with like intent, 
aids or abets any officer, clerk or employee in the violation of this section, 
shall be guilty of a felony and upon eonviction thereof, shall be imprisoned 
in the state penitentiary for a period of not exceeding twenty (20) years. 


History: En. Sec. 117, Ch. 89, L. 1927. Banks and Banking@=61 et seq.; Em- 
bezzlement@=20. 
Cross-Reference 9 C.J.8. Banks and Banking §§ 148-154; 


Conversion by officers, penalty, sec. 94 29 C.J.S. Embezzlement §§ 74, 75. 
2715. 


5-1045. (6014.129) False statement to obtain loan. Whoever shall make 
any statement, knowing it to be false, for the purpose of obtaining for 
himself or for any other person, firm, corporation, or association a loan of 
money from any bank, or for the purpose of gaining an extension of time of 
payment of any debt due such bank, shall be punished by a fine of not more 
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than one thousand dollars ($1000.00) or by imprisonment in the county jail 
for not more than one year, or both. 
History: En. Sec. 118, Ch. 89, L. 1927. Banks and Banking¢=21. 
9 C.J.S. Banks and Banking § 40. 

5-1046. (6014.130) Persons previously convicted under banking laws— 
bank employment. It shall be unlawful for any one having been convicted 
of the violations of the banking laws of any state or nation, to accept em- 
ployment in a bank in this state, without first stating said facts to the direc- 
tors of said bank. No such person shall be employed in any bank without the 
approval of the superintendent of banks, granted in writing after a full 
consideration of the facts. 


History: En. Sec. 120, Ch. 89, L. 1927. 9 C.J.S. Banks and Banking §§ 110-115, 
969-977, 1051, 1053. 


Banks and Banking@=51, 294, 314. 


CHAPTER 11 
CLOSING AND LIQUIDATION OF BANKS | 


Section 5-1101. Grounds for closing bank. 
5-1102. Penalty for closing bank with criminal intent. 
5-1103. Bank may be placed in superintendent’s possession. 
5-1104. Effect of posting notice. 
5-1105. ‘Taking possession of bank—notice. 
5-1106. Resumption after closing. 
5-1107. Powers of superintendent on closing bank—court proceedings. 
5-1108. Recourse of aggrieved bank—application to court for injunction—plead- 

ings—evidence—appeals. 
5-1109. Superintendent may appoint agents—liquidating agents—salaries and 
expenses. 
5-1110. Compensation of agents and attorneys. 
5-1111. Notice to creditors of insolvent bank. 
5-1112. Claims—allowance and rejection. 
5-1113. Payment of claims. 
5-1114. Claims—order of payment—priorities. 
5-1115. Claims—partial payments. 
5-1116. Deposit of funds in superintendent’s arta 
5-1117. Disposition of unclaimed funds. 
5-1118. Disposition of assets remaining after payment of claims. 
5-1119. Bank in voluntary liquidation may proceed—how and when. 
5-1120. Banks liquidating by receivers. 
* 5-1121. Effect of act on existing banks. 
5-1122. Effect of unconstitutionality. 
5-1123. Punishment. 
5-1124. Maintenance of offices of consolidated banks. 
5-1125. Publie deposits in insolvent banks not preferred. 
5-1126. Power of closed banks to borrow money from governmental agencies. 
5-1127. Nonassessable preferred stock—authorization for issuing. 
5-1128. Preferred stock not subject to double liability or other responsibility. 
5-1129. Manner of issuing preferred stock. 
5-1130. Borrowing money for capital purposes—status of capital. 
5-1131. Financial institutions authorized to obtain insurance and make loans 
when approved by federal housing administrator. 

5-1132. Federal housing securities cligible collateral. 


5-1101. (6014.131) Grounds for closing bank. Whenever it shall appear 


to the superintendent of banks that: 
(1) Any bank has wilfully violated its charter or any law of this 


State ; or, | 
(2) Has wilfully violated any general rule or regulation of the super- 


intendent, made in accordance with law;; or, 
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(3) That the capital of any bank is impaired or for any reason is 
below the amount required by law and has not been made good after notice, 
as provided by law, or without such nctice, in event a majority of the board 
of directors of such bank notify the superintendent in writing that the same 
cannot be made good; or, 

(4) That such bank cannot meet or has failed to meet its habilities or 
- any of the same, as they become due in the regular course of business; or, 

(5) That its reserve has fallen below the amount required by law and 
it has failed to make good such reserve within thirty (80) days after being 
requested to do so by the superintendent, or, without such notice, if a 
majority of the directors, in writing, notify the superintendent that such 
reserve cannot be made good within thirty (30) days, or if it is continually 
allowing its reserve to fall below the required amount; or, 

(6) That it is conducting business in an unsafe and unauthorized 
manner, or is in an unsafe or unsound condition; or, 

(7) It has refused to submit its papers, books and concerns to the in- 
spection of the superintendent or his authorized agent or representative; or, 

(8) That any officer of such bank has refused to be examined on oath 
touching the affairs, business or concerns of any bank insofar as such 
relate to the solvency of the bank or matters having to do with the super- 
vision by the superintendent. 

The superintendent himself, or his duly authorized agent upon express 
authority from the superintendent, may, in his discretion close said bank 
and take possession of all the books, records, assets and business of every 
description of such bank, and hold the same and retain possession thereof 
until such bank shall be authorized by him to resume business, or its affairs 
be liquidated as herein provided, and he shall do so in cases where a bank 
comes into his hands voluntarily, or in the manner provided by law. 

The powers and authority conferred on the superintendent by this sec- 
tion, except in cases of voluntary surrender, shall be considered as disere- 
tionary and not as mandatory, and so long as a superintendent acts in good 
faith in the matter, neither he nor his deputies shall be held liable civilly 
or criminally or upon their official bonds in any action taken thereunder or 
for any failure to act thereunder. 


History: En. Sec. 121, Ch. 89, L. 1927. Rights of owners of securities deposited 
in bank, upon its insolvency. 51 ALR 
Banks and Banking¢@=68, 308, 316. 914, 
9 CJ.S. Banks and Banking §§ 473, 
1026, 1064. 


5-1102. (6014.132) Penalty for closing bank with criminal intent. If 
any superintendent of banks or official in the department of banking, shall, 
as a result of malice or for personal gain, declare any bank insolvent, he 
shall, upon conviction thereof, be subject to punishment by fine not exceed- 
ing one thousand dollars ($1,000.00) or imprisonment in the county jail not 
exceeding one (1) year, or both, within the discretion of the court and shall 
forfeit his office. 

History: En. Sec. 122, Ch. 89, L. 1927. 


59-1103. (6014.133) Bank may be placed in superintendent’s possession. 
Any bank may place its affairs and assets under the control and in the 
possession of the superintendent by posting a notice on the front door of 
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such bank, indicating that said bank is in his hands, which notice shall be 
signed, in their own handwriting, by a majority of the directors in office of 
such bank. Immediately upon the posting of such notice by any bank, it 
shall notify the superintendent thereof. 

History: En. Sec. 123, Ch. 89, L. 1927. 


5-1104. (6014.134) Effect of posting notice. The posting of such notice 
by the directors of any bank, or of a like notice signed by the superintendent, 
shall be sufficient to place all assets and property of such bank, of whatever 
nature and wherever situate, in possession of the superintendent, and shall 
operate as a bar to any detachment or any other legal proceedings against 
such bank or its assets, and no valid len or claim can be acquired or created, 
or transfer or assignment made in any manner, binding or affecting any of 
the assets of such bank after the posting of such notice or after taking 
possession of any bank by the superintendent without his consent. 

History: Hn. Sec. 124, Ch. 89, L. 1927. 
Action to Establish Claim As Preferred 
Against Superintendent of Banks Proper 


An action to recover on a preferred 
claim against an insolvent bank may, un- 
der this section, and section 5-1107, be 
brought against the superintendent of 


5-1105. (6014.135) Taking possession of bank—notice. On taking pos- 
session of the assets and business of the bank, the superintendent shall, in 
addition to posting notice thereof on the front door of such bank as afore- 
said, also notify at once, personally or by wire, all corresponding banks, and 
any and all persons or corporations known to him to be holding or in posses- 
sion of, any of the estate of such bank. 
_ History: En. Sec. 125, Ch. 89, L. 1927. 


5-1106. (6014.136) Resumption after closing. After the superintendent 
has taken possession of any bank, he may permit such bank to resume busi- 
ness upon such conditions as may be approved by him. 


banks, as against the contention that it 
must be brought against the bank. Cater- 
pillar Tractor Co. v. Johnson, 99 M 269, 
277, 43 P 2d 670. 


Banks and Banking@—64, 70, 308, 316. 
9 C.J.S. Banks and Banking §§ 469-471, 
475-482, 1026, 1064. 


History: En. Sec. 126, Ch. 89, L. 1927. 


- 7 Am. Jur. 585, Banks, §§ 813 et seq. 
Legal questions presented by the re- 
opening of closed banks. 80 ALR 1487. 
Agreement by depositors to prevent 
.closing, or to assist in opening, of bank 
as affecting their right or priority in 
respect of their deposits. 88 ALR 1009. 
Constitutionality of recent legislation 


relating to merger, consolidation, or re- 
organization of. bank as affected by rights 
of dissenting creditors or stockholders. 92 
ALR 1337. 

Statutes and agreements relating to 
“freezing” or “stabilizing” bank deposits. 
95 ALR 1214. 

Estoppel by acquiescence or delay to 
question validity of plan for reorganiza- 
tion of bank. 139 ALR 659. 


5-1107. (6014.137) Powers of superintendent on closing bank—court 
proceedings. Upon taking the assets and business of any bank into his 
possession, the superintendent is authorized to collect all moneys due to such 
bank, and to do such other acts as are necessary to conserve its assets and 
business, and he shall proceed to liquidate the affairs thereof. He shall have 
general and inclusive power and authority, except as otherwise limited by 
the terms of this act, to do any and all acts, to take any and all steps 
necessary, or, in his discretion, desirable for the protection of the property 
and assets of such bank and the speedy and economical liquidation of the 
assets and affairs of such bank and the payment of its creditors, or for the 
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re-opening and resumption of business by said bank, where that is practi- 
cable or desirable. He may institute, in his own name as superintendent, or 
in the name of the bank, such suits and actions and other legal proceedings 
as he deems expedient for such purposes, and by making application to the 
district court of the county in which such bank is located, or to the judge 
thereof, in chambers, may procure an order to sell, compromise or compound 
‘any bad or doubtful debt or claim, and to sell and dispose of any or all the 
assets, which sale may be made to stockholders, officers, directors, or others 
interested in such bank, on consent of the court. On such court proceedings 
the bank shall be made a party by notice issued on order of the court or 
judge, in lieu of summons, and served upon some officer of the bank, if any 
there be in the county, but if no officer can be found in the county then 
the same shall be posted in manner and form the same as probate notices, 
that is, in three (8) public places in the county for at least ten (10) days 
before the day of hearing thereon. The hearing of any such application or 
petition by the superintendent may be had at any time, either in term or 
vacation in court, or in chambers, as the court may order, after said bank 
has had five (5) days’ notice of such application, or the notice has remained 


posted for at least ten (10) days. 
History: En. Sec. 127, Ch. 89, L. 1927. 


Action to Establish Claim as Preferred 
Against Superintendent of Banks Proper 


An action to recover on a _ preferred 
claim against an insolvent bank may, un- 
der section 5-1104, and this section, be 
brought against the superintendent of 
banks, as against the contention that it 
must be brought against the bank. Cater- 
pillar Tractor Co. v. Johnson, 99 M 269, 
277, 43 P 2d 670. 


Liquidating Officer Distinguished from 
Receiver 


Except where the statute provides other- 
wise, the liquidating officer of an insol- 
vent bank is not required to consult the 
court in charge of the liquidation; he acts 
as a state officer by authority of the stat- 
ute and not by virtue of an appointment 
by the court, and in this respect his status 
differs from that of a receiver. Merchants 
National Bank Building v. Farmers State 
Bank of Cut Bank, 111 M 559, 562, 111 P 
2d 806. 


Powers Come from Court Orders or 
Statutes 


The receiver or liquidating officer of a 
state bank being merely an administra- 
tive officer of the court appointing him, 
has no original or inherent authority, but 
whatever power he possesses comes from 
the court or from statute, or such as may 
reasonably or necessarily be implied from 


such orders or statutes by which his ex- 
press power is defined, and a pretended 
sale of assets without authority is void; 
hence where plaintiff purchased a note, 
not listed in the court order of sale, he 
failed to prove he was the legal owner, 
which proof is required of anyone not an 
original party to a note. Parcells v. Price, 
110 M 537, 540, 104 P 2d 12. 


Venue of Action Against Liquidating 
Officer to Enforce Payment of Claim 


An action against the liquidating officer 
of an insolvent bank based upon his re 
fusal to pay an adjudicated claim against 
the bank, held, properly commenced in the 
county where payment was refused and 
where the officer resided and maintained 
his office, under sec. 93-2902, subd. 2, as 
against the contention that it was in the 
county where the bank was located and 
claim adjudicated. Merchants National 
Bank Building v. Farmers State Bank of 
Cut Bank, 111 M 559, 562, 111 P 2d 806. 


Power of receiver or liquidating officer 
of insolvent bank or trust company to 
borrow, and pledge assets, and power of 
court to authorize him to do so. 82 ALR 
1228. ‘ : 

Right of creditors or stockholders of in- 
solvent bank in charge of liquidating 
officer who refuses or fails to enforce lia- 
bility of third persons to bank, to main- 
tain action for that purpose, and condi- 
tions of such right. 97 ALR 169. 


5-1108. (6014.138) Recourse of aggrieved bank—application to court 


for injunction—pleadings—evidence—appeals. 


Any bank deeming itself 


aggrieved by the action of superintendent in taking possession of its assets 
or closing its doors may, within ten (10) days after such possession shall 
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have been taken, apply to the district court of the county in which its 
principal place of business is located, or to the judge thereof in chambers, 
to enjoin further proceedings by the superintendent, and the court or the 
judge thereof in chambers, after notifying the superintendent to appear at 
a specified time and place to show cause why further proceedings should 
not be enjoined, and after hearing the allegations and proofs of the parties, 
and determining facts, may, on the merits, dismiss such application, or 
enjoin the superintendent from further proceeding and direct him to surren- 
der the business and assets of said bank. Such application for injunction 
may be heard at any time after five (5) days’ notice from the time of service 
on said superintendent, in the discretion of the court, or the judge thereof, 
or at any time prior thereto by the consent of the superintendent. Applica- 
tion therefor shall be made on the verified complaint of the bank, in the 
ordinary form used in civil actions in district court, and a copy of such 
complaint shall be served on the superintendent with the order to show 
cause. The superintendent shall, at least two (2) days before the time set 
for hearing, file in the cause, and serve upon counsel for plaintiff an answer 
to the complaint, also in the ordinary form used in civil actions in 
the district court. Demurrers and motions directed to pleadings are not 
permissible in proceedings had under this section, but any questions raised 
by demurrer or motion in other actions may be raised in the answer. On 
the issues thus made on the complaint and answer, the court, or the 
judge thereof at chambers, at the time fixed for showing cause, or at 
such other time to which he, in his discretion, may continue the same, 
shall try the matter on the merits by hearing the allegations and proofs of 
the parties, in the same manner as on the trial of ordinary civil actions in the 
district court, and the rules governing the trial of ordinary civil actions and 
for the production and taking of evidence and hearing the examinations of 
witnesses and the entry of findings and judgments therein, shall prevail. In 
event the superintendent makes no appearance in the time limited, the court 
shall enter his default and proceed to hear the proofs of the plaintiff in like 
manner as in civil actions under similar circumstances, and enter judgment 
accordingly. The judgment entered either after hearing on the merits or by 
default, shall be final judgment from which either party shall have the 
right, by notice filed within twenty (20) days after entry, to appeal to the 
supreme court, in the same manner as from final judgment in a civil action. 
Provided, however, that during the pendency of such litigation the superin- 
tendent of banks shall take such action in relation to the assets of said es 
as 1S necessary to conserve them. 

History: En. Sec. 128, Ch. 89, L. 1927. Farmers State Bank of Cut Bank, 111 M 

559, 562, 111 P 2d 806. 
References 
Merchants National Bank Building v. 


5-1109. (6014.139) Superintendent may appoint agents — liquidating 
agents—salaries and expenses. The superintendent may, under his hand 
and seal, appoint and authorize an agent to assist him or act for him in the 
performance of any powers or duties hereunder, the certificate of appoint- 
ment to be filed in the office of said superintendent, and a certified copy 
thereof delivered to such agent. Such agent and other employees herein- 
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after mentioned, shall receive a salary, to be fixed as hereinafter provided, 
for the time he is actually engaged in the performance of such duties. The 
superintendent may also employ such attorneys and procure such expert 
accountants and other experts, assistants and employees as may be necessary 
in the liquidation and distribution of the assets of any such bank, and the 
performance of his duties hereunder, and may retain such of the officers or 
‘employees of such bank as he may deem necessary. He shall require from 
the agent appointed by him and from such of the assistants as will have 
charge of any of the assets of the bank such security for the faithful 
discharge of their duties as he may deem proper. 

Provided, further, that the superintendent may also designate any one of 
the examiners of the department of banking as a general liquidating agent, 
with his office in the department of banking, for the purpose of liquidating 
any one or all state banks in the process of liquidation, and for the purpose of 
conducting such liquidation under th direction of said superintendent; and 
may authorize the said liquidating agent to employ such clerical help as 
may be necessary. Such liquidating agent shall receive a salary to be fixed 
by the superintendent of banks, not to exceed three thousand six hundred 
dollars ($3,600.00) per year, and necessary traveling and hotel expenses 
incurred in the performance of his official duties. The salary of the liquidat- 
ing agent and necessary clerical assistance, and other expenses incurred by 

the said liquidating agent shall be borne equally and ratably by the bank 
or banks in process of liquidation under such agent’s charge in proportion 
to the total amount of resources of each of such banks. The funds for such 
expenses shall be raised by assessing each bank in ratio herein set forth 
and paying such expenses direct to the persons entitled thereto, without 
depositing any of such funds in the state treasury. 

History: En. Sec. 129, Ch. 89, L. 1927. 


5-1110. (6014.140) Compensation of agents and attorneys. The com- 
pensation of the agents, appointed by the superintendent, and of attorneys, 
expert accountants and other assistants, and all expenses of liquidation and 
distribution of a bank whose assets and business shall be taken. possession of 
by the superintendent, shall be fixed by the superintendent, but subject to 
be approved by the judge of the district court of the county in which the 
bank is located, on notice of such bank, and the superintendent of banks 
shall upon written request of said district judge supply semi-annual state- 
ments showing the condition of said bank in process of liquidation.’ Except 
in cases of emergency, the compensation to be paid to attorneys and expert 
accountants shall be fixed and approved before services are rendered. 
When the compensation shall have been so fixed and approved and the 
services rendered, the same shall be paid out of the funds of such bank in 
the hands of the superintendent, and shall be a proper charge and lien on 
the assets of such bank as herein provided. 

History: En. Sec. 130, Ch. 89, L. 1927. 


5-1111. (6014.141) Notice to creditors of insolvent bank. The super- 
intendent shall cause notice to be given by advertisement in a newspaper of 
general circulation in the town or city in which said bank is situated, if there 
be one, and if not, then in such other newspaper published in the state of 
Montana, as the superintendent shall designate, once a week for two suc- 
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cessive weeks, calling on all persons who have claims against said bank to 
present the same to the superintendent or his duly authorized agent at a 
place to be specified in said notice, and to make sworn proof thereof, in form 
to be fixed by him, within the time specified in said notice, not less than 
ninety days from the date of the first publication thereof. A copy of such 
notice shall be mailed to all persons whose names appear as creditors upon 
the books of the bank. 


- History: En. Sec. 131, Ch. 89, L. 1925. Larabie Brothers Barikére: Inec., 100 M 183, 


201, 46 P 2d 697. 


References 
Powell Building & Loan Association v. 
5-1112. (6014.142) Claims—allowance and rejection. The superinten- 


dent shall reject or allow all claims in the whole or in part, and on each 
claim allowed shall designate the order of its priority. If a claim is rejected 
or an order of priority allowed lower than that claimed, notice shall be given 
the claimant personally or by registered mail, and an affidavit of the service 
of such notice, which shall be prima facie evidence thereof, filed in the 
office of the superintendent. The action of the superintendent shall be final 
unless an action be brought by the claimant against the bank in the proper 
court of the county where the bank is located within ninety (90) days after 
such service to fix the amount of the claim and its order of priority or either. 
An appeal from the superintendent’s allowance, either as to priority or 
amount, may also be taken to the district court of such county by any party 
in interest by serving on the superintendent notice thereof, stating the 
grounds of objection and filing the same in said court within thirty (30) 
days after allowance. Within five (5) days after such notice, the superin- 
tendent shall file in the court, and serve on the appellant, a copy of the 
claim and his reasons for allowance. The court or judge shall, after five 
(5) days’ notice of time and place of hearing on the issues thus made, hear 
the proof of the parties and enter judgment reversing, affirming or modify- 
ing the superintendent’s action. 


- History: En. Sec. 132, Ch. 89, L. 1927. 


Time Within Which Action to Be Com- 
menced 


“ Under this section, one dissatisfied with 
the action of the superintendent of banks 
acting as liquidating officer of an insol- 
vent bank in rejecting his alleged pre- 
ferred claim against the bank must bring 
action within ninety days after service of 
notice of such rejection. Notice was 
mailed to the attorneys of claimant; ac- 
tion was not begun until the expiration of 
115 days after acknowledgment of the no- 
tice by the attorneys. Held, that notice to 
his attorneys was notice to claimant, and 
that the action not having been begun 
until after the expiration of the ninety- 
day period, it could. not be maintained. 
Caterpillar Tractor Co. v. Johnson, 99 M 
269, 276, 43 P 2d 670. 


5-1113. 


(6014.148) Payment of claims. 


Trust Funds—Preferences 


Where a sum of money was delivered 
to a bank under a trust agreement pro- 
viding that interest thereon should be 
paid to two trustees for the benefit of 
the prison band, the trustees were, under 
this section, parties in interest, who could 
on the insolvency of the bank, bring ac- 
tion to have the amount of the principal 
trust fund allowed as a. preferred claim, 
even though the claim was filed with the 
superintendent of banks in the name of 
the creator of the trust. Conley et al. v. 
Johnson et al., 101 M 376, 382, 54 P 2d 585. 


References 


Powell Building & Loan Association y. 
Larabie Brothers Bankers, Inc., 100 M 
183, 201, 46 P 2d 697; Merchants National 
Bank Building v. Farmers State Bank of 
Cut Bank, 111 M 559, 562, 111 P 2d 806. 


7 Am. Jur. 531, Banks, § 737 et seq. 


Claims presented to the super- 


intendent prior to the expiration of the time fixed in the notice to creditors 
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therefor, and allowed by him, shall be paid in the order of priority herein- 
after fixed. Those filed after such expiration and prior to one year there- 
after shall be entitled, after they have been allowed by the superintendent, 
to share in the distribution of the assets of the bank only to the extent of 
the assets undistributed in the hands of the superintendent and available 
for the payment of claims of their order of priority at the time such claims 
are filed, but as against other claims of their same order of priority, on 
which dividends have been paid, they shall be entitled to payment in a 
proportionate amount before further payments are made on such other 
claims. All claims filed after the expiration of one year following the date 
fixed in the notice to creditors as the time for presentation of claims are not 
entitled to be allowed or paid unless all other creditors’ claims of any kind or 
character, except claims of shareholders, based on stock or assessments paid 
on stock shall have been fully paid and discharged, and a surplus remains 
in the hands of the superintendent, and then only from such surplus. 


History: En. Sec. 133, Ch. 89, L. 1927. 7 Am, Jur. 532, Banks, §§ 740 et seq. 


5-1114. (6014.144) Claims—order of payment—priorities. The order 
of payment of the debts of a bank liquidated by the superintendent of 
banks shall be as follows: 


(1) The expense of liquidation, including compensation of agents, 
employees and attorneys. 

(2) All funds of any other bank in process of liquidation by the super- 
intendent of banks and placed on deposit by the superintendent of banks. 

(3) All funds held by the bank in trust. 

(4) Debts due depositors, holders of cashier’s checks, certified checks, 
drafts on correspondent banks, including protest fees, paid by them on 
valid checks or drafts presented after closing of the bank, pro rata. All 
deposit balances of other banks or trust companies, and all deposits of 
public funds of every kind and character, (except those actually placed on 
special deposit under the statutes providing therefor), including those of 
the United States, the state of Montana, and every county, district, munici- 
pality, political subdivision or public corporation of this state, whether 
secured or unsecured, or whether deposited in violation of law or otherwise, 
are included within the terms of this subdivision and take the same priority 
as debts due any other depositor. All contractual liabilities pro rata. 
Accrued interest on savings accounts, certificates of deposit or other interest 
bearing contracts, up to the time of the closing the bank to be considered as 
part of the debt due. 

(5) Interest on all the foregoing classes of claims without regard to the 
priority computed from the date of closing of the bank at the rate of seven 
per centum (7%) per annum. 

(6) Unliquidated claims for damages and the like, including claims of 
stockholders for amounts claimed to have been voluntarily advanced to the 
bank or paid in by way of special or voluntary or other assessments; pro- 
vided, however, that the superintendent may, in his discretion, without 
regard to the priorities herein fixed in subdivisions 3, 4, 5 and 6 of this 
section, or in preference to the payment of any claims of creditors within 
these subdivisions, pay off and discharge any lien, claim or charge against 
the assets or property of the bank in his hands and pay out and expend such 
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sums as he deems necessary for the preservation, maintenance, conservation 
and protection of any such assets and property, and likewise property on 
which the bank has liens by mortgage or otherwise; and he may also, in his 
discretion create a fund or retain in his hands in preference to the claim 
of any creditors in the subdivisions above mentioned moneys for the afore- 
said purposes. 

(7) Collateral which shall have been put up or pledged as security for 
the payment of bills payable by any bank, or any loans or discounts which 
shall have been outstanding as rediscounts of any bank prior to the closing 
thereof, shall not be available to the other creditors of such bank in whole 
or in part until such bills payable or rediscounts shall have been retired, 
after which offsets as in this section provided shall be allowed. 

(8) Deposits of any person, firm ur corporation in a bank which is in the 
possession of the superintendent, may be offset against any indebtedness, 
(subject to the conditions of the preceding paragraph of this section), 
except assessments on stock, due to such bank from such person, firm or 
corporation. All dividends when declared in favor of any creditor of the 
bank may be applied, in the discretion of the superintendent, in satisfaction 
of the indebtedness, if any, due the bank from such creditor. 


History: En. Sec. 134, Ch. 89, L. 1927; Deposit in Trust Creates Preferred 


amd. Sec. 4, Ch. 145, L. 1931. 


Preferred Claim, What Constitutes 


Railroad sending check to local town 
to meet its shop payroll with accompany- 
ing letter stating it was to be considered 
a special deposit to meet its paymaster’s 
checks, and bank’s receipt thereof ac- 
knowledged by letter stating the amount 
had been so credited to the company’s 
account, held, a preference claim in action 
to compel liquidating officer to allow it 
as such. Chicago, Milwaukee, St. Paul & 
Pacific Railroad Co. v. Larabie Bros. 
Bankers, Inc., 103 M 126, 134, 61 P 2d 823. 


Id. To constitute a preferred claim to 
funds in an insolvent bank, transaction 
must create relation of principal and 
agent between depositor and the bank, 
and not that of creditor and debtor; and 
must be proved that assets of bank were 
augmented by the deposit, and transaction 
traced into possession of the bank. 


5-1115. 


Claim 

A state bank exercising the powers of 
a trust company has specific authority to 
receive moneys in trust and may allow an 
agreed rate of interest thereon, and where 
a sum of money was delivered to a bank 
under a written trust agreement pre- 
scribing the manner in which interest on 
the fund should be administered, it con- 
stituted a trust fund and not a mere in- 
debtedness of the bank, and upon in- 
solvency of the bank, gave rise to a pre- 
ferred claim. Conley v. Johnson et al., 
101 M 376 et seq., 54 P 2d 585. 


References 


In re Columbus State Bank, 95 M 332, 
334, 26 P 2d 643; Binsfield v. Johnson, 6 
F. Supp. 29; Caterpillar Tractor Co. v. 
Johnson, 99 M 269, 43 P 2d 670; Powell 
Building & Loan Association v. Larabie 
Brothers Bankers, Inc., 100 M 183, 201, 46 
Fo 20s 62%. 


(6014.145) Claims—partial payments. The superintendent need 


not await the expiration of the time allowed for filing claims, as fixed in the 
notice to the creditors, for the payment of dividends, but he may, in his 
discretion, and if under the circumstances of the particular case he deems 
it expedient and safe, at any time after taking possession of said bank and 
prior to the expiration of such period fixed for filing of claims, if he have 
on hand in cash sufficient funds over and above the expenses of liquidation, 
make pro rata distribution to any class of creditors next entitled thereto, in 
the order of priority heretofore fixed, making such payment to said creditors 
as they appear on the books and records of the bank and determining the 
priority and basing his apportionment on the amount shown to be due by 
such books and records. At any time after the expiration of the date fixed 
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forthe presentation of claims against said bank and from time to time 
thereafter, when, in his discretion there are sufficient funds available there- 
for, the superintendent shall, after making proper provisions for the pay- 
ment of expenses of liquidation, declare and pay dividends to all creditors 
of such bank pro rata in the order of their priority. If, after the time fixed 
for presentation of claims against the bank has expired, it appears that any 
person, prior to the expiration of said period, or at any other time, has been 
paid more than the pro rata amount due him as compared with the amounts 
then paid other creditors, nothing more shall be paid such creditors until 
such time as the payment made other creditors shall place them on equal 
footing. In ealeulating dividends, all disputed claims and deposits shall be 
taken into account and the amount of dividends upon such disputed claims 
.or deposits shall be held by the superintendent until the justice and validity 
of such claims or deposits shall have been finally determined. Claims against 
any bank in process of liquidation may be assigned in whole or in part 
subject to the approval of the state superintendent of banks. Assignments 
of claims shall be binding upon the superintendent only after the same have 
been filed and allowed by the superintendent, but not before; and only then 
subject to the payment of the assignor’s liabilities to the bank. Such 
assignment shall be made by filing written notice, signed by the original 
claimant, with the superintendent or person in charge of said bank. No 
assigned claims may be offset against obligations. due the bank. A check or 
draft drawn against any bank closed or taken possession of by the super- 
intendent, whether issued before or after closing thereof, shall not be recog- 
nized as a claim against said bank, or as an assignment of any amount, 
whether protested or not protested. 


History: En. Sec. 135, Ch. 89, L. 1927; 
amd. Sec. 5, Ch. 145, L. 1931. 


d-1116. (6014.146) Deposit of funds in superintendent’s hands. All 
funds in the hands of the superintendent belonging to any bank in process of 
liquidation shall be deposited in his name as superintendent in such banks 
within the state as may be selected and designated by him and subject 
to his checks as superintendent of banks. Said funds to be preferred and 
protected as in this act provided. 

History: En. Sec. 136, Ch. 89, L. 1927. 


59-1117. (6014.147) Disposition of unclaimed funds. The superinten- 
dent shall certify to the treasurer of the state a complete list of funds re- 
maining in his hands unealled for, which have been left in his hands in his 
_ Official capacity, in trust. for depositors in and creditors of any liquidated 
bank after they have been held by him for six months from the date of the 
final liquidation of the institution. Along with this certificate, he shall trans- 
mit to the treasurer of the state the funds with accumulated interest thereon, 
which he has so held in trust for six months. A copy of such certificate 
shall also be filed with the state auditcr, who shall make a record thereof. 

Any depositor or creditor of a liquidated bank who has not been paid 
the amount standing to his credit as thus certified to the state treasurer, 
may apply to the superintendent for the amount due him, after it has been 
certified into the treasury of the state. The depositor or creditor shall 
make an affidavit and offer proof of his identity and of the amount due him 
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by the liquidated bank. When satisfied as to the correctness of the claim 
and of the identity of the person, the superintendent shall approve the 
elaim and forward it to the auditor, who shall audit the same and if found 
correct issue his warrant payable to the depositor or creditor for the amount 
shown by the records to be due such depositor or creditor which shall be 
paid by the treasurer. | 


History: En. Sec. 137, Ch. 89, L. 1927. 


5-1118. (6014.148) Disposition of assets remaining after payment of 
claims. (a) Whenever the superintendent of banks has paid to each and 
every depositor and creditor of such bank whose claims shall have been. duly 
approved and allowed as herein provided, the amount due thereon, or made 
satisfactory adjustment thereof, and shall have made provisions for un- 
claimed and unpaid deposits and disputed claims and deposits, and shall 
have paid all the expenses of liquidation, he shall file with the clerk of the 
district court of the county in which the bank is located, a report of his 
administration of said trust. If there be remaining assets on hand the super- 
intendent of banks may apply to the judge of said court in open court or 
in chambers, for an order authorizing him to surrender the remaining 
assets together with all the stationery, correspondence, books and records, 
had and kept by the. bank while'it was a going concern to the directors of 
said bank in office at the time of closing the same, as trustees for stock- 
holders, or to such other person, if any, as may have been or may be desig- 
nated as trustee by a majority of the stockholders. The report and petition 
shall be set for hearing upon such notice as the court may direct and upon 
hearing had and approval of said report and account being given and the 
surrender of said assets being made as in the order directed, the superinten- 
dent of banks shall be discharged from all further liability or responsibility 
~ in connection with the assets and affairs of said bank. The court may, if 
requested, require such trustees to give bond in such amount as the court 
may fix, conditioned for the faithful performance of their duties. It shall 
be the duty of the said trustee or trustees to complete the liquidation of 
any remaining assets with power to sell and dispose of real and personal 
property as rapidly as may be and to distribute the proceeds of same among 
.the stockholders as their equities or rights may appear, or to dispose of the 
same.in such other manner as the stockholders shall, by majority action di- 
‘rect, provided,- however, the court may upon request of a majority of the 
stockholders order the superintendent of banks to close up the trust as 
provided in clause (b) of this.section. 

(b) If the assets of said bank be insufficient for making payments in 
full to the depositors and creditors of said bank, then, whenever the super- 
intendent has liquidated all available assets and disbursed the same as 
provided by law, the superintendent of banks shall file with the clerk of 
court of the county in which the bank is located, a final report of his liquida- 
tion of such bank. Upon such notice as the court may order, the report 
shall be set for hearing before the court and if found correct and all funds 
accounted for, the court shall approve the same. The superintendent of 
banks may at the same time and.in the report make application to the dis- 
trict court of the county in which such bank is located, for an order directing 
the closing of the trust. and upon entry of the order closing the trust the 
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superintendent of banks shall be discharged from all further liability or 
responsibility in connection with the assets and affairs of said bank, and the 
charter of said bank shall be forfeited and all the stationery, corres- 
pondence, books and records had and kept by the bank while it was a going 
concern, and deemed by the superintendent of banks to be of no value, may 
be destroyed, provided, however, that no correspondence or records shall be 
destroyed for a period of ten years from the date the bank ceased to 
be a going concern. 

(c) On application for orders, as in this section provided, the bank 
shall be made a party by notice issued on order of the court or judge and 
served in such manner as the court shall direct and the hearing of applica- 
tions authorized by this section may be had at any time in court or in 
chambers, as the court may order, provided there be not less than five (5) 
days’ posted and/or served notice of the hearing. 

History: En. Sec. 138, Ch. 89, L. 1927; References 


amd. Sec. 1, Ch. 78, L. 1935. Merchants National Bank Building v. 
Farmers State Bank of Cut Bank, 111 M 
559, 562, 111 P 2d 806. 


5-1119. (6014.149) Bank in voluntary liquidation may proceed—how 
and when. Banks now in process of voluntary liquidation under the terms 
of Section 6109-E, Chapter 90 of the Session Laws of the Eighteenth Legis- 
lative Assembly 1923 may continue and complete liquidation of their assets; 
and Chapter 90, Section 6109-K Laws of 1923 and each and every provision 
thereof shall continue in full force and effect for the purpose of enabling 
banks now in process of liquidation to complete and continue their liquida- 
tion in the manner now therein provided. 


History: En. Sec. 139, Ch. 89, L. 1927. 7 Am. Jur. 594, Banks, §§ 824 et seq. 


5-1120. (6014.150) Banks liquidating by receivers. The liquidation of 
banks now in process of liquidation by receivers appointed by courts of 
competent jurisdiction, may be continued and concluded in manner and 
form as now provided by the laws of Montana, and all of the statutes of 
Montana in effect at the time of the passage and approval of this act are 
continued in force for the purpose of the liquidation of such banks only, 
provided that any district court having jurisdiction of any such receiver- 
ship may at any time after this act takes effect, discharge a receiver and 
order the liquidation to be continued by the superintendent of banks in 
accordance with the provisions of this act, relative to the liquidation of 
banks by the superintendent, except that in such case the assets still remain- 
ing undistributed and yet to be paid out must be distributed in manner and 
form and to the same persons who would have been entitled to the same if 
no change had been made in the personnel of the liquidating officer. 


History: En. Sec. 140, Ch. 89, L. 1927. Farmers State Bank of Cut Bank, 111 M 


559, 561, 111 P 2d 806. 
References ‘ é 


Merchants National Bank Building v. 


5-1121. (6014.151) Effect of act on existing banks. The powers, privil- 
eges, duties and restrictions heretofore conferred and imposed upon any 
bank or trust company now existing and doing business under the laws of 
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this state, are hereby abridged, enlarged or modified as each particular case 
may require to conform with the provisions of this chapter. 
History: En. Sec. 141, Ch. 89, L. 1927. 


5-1122. (6014.152) Effect of unconstitutionality. If any part or section 
of this act shall be adjudged by the courts to be unconstitutional or invalid, 
the same shall not affect the validity of the act as a whole or any part thereof 
which can be given effect without the part adjudged to be unconstitutional 
or invalid. 

History: En. Sec. 142, Ch. 89, L. 1927. 


§-1123. (6014.153) Punishment. When no other punishment is pro- 
vided herein, any person wilfully or knowingly violating any of the provi- 
sions of this act, shall be deemed guilty of a misdemeanor, and shall be 
punished by a fine of not more than five hundred dollars ($500.00) or by 
imprisonment in the county jail for not more than six months, or by both 
such fine and imprisonment. The attorney general upon information fur- 
nished by the superintendent of banks, shall bring any actions necessary to 
enforce the provisions of this act. 

History: En. Sec. 143, Ch. 89, L. 1927. 


5-1124. (6014.154) Maintenance of offices of consolidated banks. When 
any two or more banks located in the same county or in adjoining counties 
shall consolidate in accordance with the provisions of section 5-1021, the con- 
solidated bank may, if it has a paid up capital of seventy-five thousand 
dollars ($75,000.00) or more, upon the written consent of the superintendent 
of banks and under rules and regulations promulgated by him, maintain 
and operate offices in the locations of the consolidating banks. 

History: En, Sec. 1, Ch. 129, L. 1931. 


5-1125. (6014.155) Public deposits in insolvent banks not preferred. 
In the liquidation of the affairs of any insolvent bank, claims for public 
deposits such as those of the state, county, city or town, shall not be given 
preference over the other claims against such bank. This act shall not 
affect any bank now in process of liquidation. 

* History: En. Sec. 1, Ch. 132, L. 1925. References 


State v. Banking Corp. of Montana, 77 
M 134, 152, 251 P 151. 


5-1126. (6015.1) Power of closed banks to borrow money from govern- 
mental agencies. Notwithstanding any other provisions of law, the liquida- 
ting agents of closed banks shall have the power to borrow money from the 
Reconstruction Finance Corporation or other governmental agency on be- 
half of commercial banks, savings banks, trust companies and investment 
companies now closed or which may hereafter be closed and in lquidation 
and, as security therefor, to pledge or mortgage the assets and properties 
thereof, for the purpose of paying depositors or creditors thereof in part or 
in full, after making application to and obtaining the approval of the 
superintendent of banks and the district court of the county in which said 
bank, trust or investment company is located, upon such court proceedings 
had and obtained as are prescribed in section 5-1107. 

History: En. Sec. 1, Ch. 3, Ex. L. 1933. 
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-§-1127. (6016.1) Nonassessable preferred stock — authorization for 
issuing. Any domestic commercial bank, savings bank, trust company or in- 
vestment company may amend its articles of incorporation or articles of 
agreement by providing for the issuance of non-assessable preferred stock, 
and any such bank or company hereafter formed may provide in its articles 
_ for the issuance of such stock. Such amendment may be made by the adoption 
of a resolution by a vote of persons holding a majority of the stock of such 
corporation at a meeting held after thirty days’ notice stating the purpose 
and the time and place of holding such meeting, either mailed or published 
in the manner provided in section 5-215, and by filing a certified copy of such 
resolution in the office of the county clerk and recorder of the county in 
which the principal place of business is located and a certified copy thereof 
in the office of the secretary of state, certified and authenticated as provided 
in section 5-216. 


History: En. Sec. 1, Ch. 15, Ex. L. 1933. Power. to create preferred stock as 
against existing preferred stock. 44 ALR 


7.Am. Jur. 45, Banks, §§ 34 et seq: 
Right of holders of preferred stock in 
respect of dividends. 6 ALR 802. 


5-1128. (6016.2) Preferred stock not subject to double liability or other 
responsibility. Such preferred stock shall not impose any double liability 
upon the subscriber or holder or subject the holder to responsibility for 
any contract, debt or engagement of the issuing corporation. 


History: En. Sec. 2, Ch. 15, Ex. L. 1933. 


5-1129. (6016.8) Manner of issuing preferred stock. Such preferred 
stock may be issued and sold upon such terms and conditions as may be ap- 
proved by the superintendent of banks, or as may be required for the pur- 
chase of such stock by the Reconstruction Finance Corporation or other 
agency or quasi-agency of the federal government. 


History: En. Sec. 3, Ch. 15, Ex. L. 1933. 


5-1130. (6017.1) Borrowing money for capital purposes—status of capi- 
tal. Notwithstanding any other provision of law any commercial bank, 
savings bank, trust company or investment company, now in existence or 
which may be hereafter formed, shall have the power to borrow money for 
capital purposes upon such terms and conditions as may be approved by 
the superintendent of banks and as may be required by the Reconstruction 
Finance Corporation or other agency or quasi-agency of the federal gov- 
ernment from which the money may be borrowed, and for this purpose 
may issue capital notes or debentures therefor, such notes or debentures to 
be subordinate in right of payment to the payment in all deposits of such 
bank, savings bank, trust company or investment company. The amount of 
money so borrowed shall be considered as eapital for the purpose of 
determining the maximum amount of money that may be loaned by such 
bank, savings bank, trust company or investment company to any person, 
co-partnership or corporation, and for the purpose of determining the 
maximum amount of money which such bank may borrow, and for all other 
purposes of bank capital as may be required by law. 


History: En. Sec. 1, Ch. 16, Ex. L. 1933. 
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5-1131. (6018.1). Financial institutions authorized to obtain insurance 
-and make loans when approved by federal housing administrator. Notwith- 
standing any other provisions of the law of this state restricting the amount 
of any loan in relation to the value of the real estate, and/or restricting the 
term of any such loan, and/or restricting the rate of interest on any such 
loan, it shall be lawful for any corporation, bank, trust company, insurance 
company, investment company, and any other financial institution, which has 
been approved as a mortgagee by the federal housing administrator, to ob- 
tain insurance, and to make such loans secured by real estate as the fear 
housing administrator insures or makes a commitment to insure. 


History: En. Sec. 1, Ch. 8, L. 1935; 
amd. Sec. 1, Ch. 25, L. 1937. 


5-1132. (6018.2) Federal housing securities eligible collateral. Where- 
ever collateral must or may be furnished by any depository in the state of 
Montana as security for the deposit of any funds whatsoever, or wherever 
collateral must or may be deposited with any official of the state of Montana 
pursuant to any statute of this state, mortgages insured and debentures 
issued by the federal housing administrator shall be considered eligible col- 
lateral for such purposes. 


History: En. Sec. 2, Ch. 25, L. 1937. DepositariesC7, 
26 C.J.S. Depositaries § 33. 


CHAPTER 12 


FEDERAL DEPOSIT INSURANCE CORPORATION AID AVAILABLE TO BANKING 
INSTITUTIONS 


Section 5-1201. Banking institution defined. 
5-1202. Banking institutions may take advantage of federal deposit insurance 
corporation aid. 
5-1203. Appointment of the corporation as agent. 
5-1204. Subrogation of corporation to certain rights. 
5-1205. Examinations by the corporation may be accepted—effect of act. 
5-1206. Closed banking institutions may borrow from the corporation. 


5-1201. Banking institution defined. The term “banking institution”, 
_as used in this act shall be construed tu mean any bank, trust company, bank 
and trust company, stock savings bank or mutual savings bank, which 1s 
now or may hereafter be organized under the laws of this state. 


History: En. Sec. 1, Ch. 197, L. 1937. 9 C.J.S. Banks and Banking §1; 65 
- C.J. United States § 78 et seq. 


Banks and Banking@=2; United States 
€=53 and other particular topics. 


5-1202. Banking institutions may take advantage of federal deposit in- 
surance corporation aid. Any banking institution now or hereafter organ- 
ized under the laws of this state is hereby empowered, on the authority of its 
board of directors, ora majority thereof, to enter into such contracts, incur 
such obligations and generally to do and perform any and all such acts and 
things whatsoever as may be necessary or appropriate in order to take ad- 
vantage of any and all memberships, loans, subscriptions, contracts, grants, 
rights or privileges, which may at any time be available or enure to panking 
institutions or to their depositors, creditors, stockholders, conservators or 
liquidators, by virtue of those provisions of section 12B of the federal re- 
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serve act, as amended, which establish the Federal Deposit Insurance Corpo- 
ration and provide for the insurance of deposits, or of any other provisions 
of that or of any other act or resolution of congress to aid, regulate or safe- 
guard banking institutions and their depositors, including any amendments 
of the same or any substitutions therefor; also, to subscribe for and acquire 
any stock, debentures, bonds or other types of securities of the Federal 
Deposit Insurance Corporation, and te comply with the lawful regulations 
and requirements from time to time issued or made by such corporation. 


History: En. Sec. 2, Ch. 197, L. 1937. 9 C.J.S. Banks and Banking §§ 14-16, 
18-34. 


Banks and Banking¢@=165. 


5-1203. Appointment of the corporation as agent. In the event any 
banking institution, the deposits in which are in any extent insured by the 
Federal Deposit Insurance Corporation created by section 12B of the federal 
reserve act as amended, is closed on account of inability to meet the demands 
of its creditors, the superintendent of banks may appoint said corporation 
agent, without bond, to assist him or act for him in the liquidation of such 
banking institution. 


History: En. Sec. 3, Ch. 197, L. 1937. 9 C.J.S. Banks and Banking §§ 14-16, 
28-34, 87-107, 123-130, 422-447, 449-465. 


Banks and Banking@=15, 63%. 


5-1204. Subrogation of corporation to certain rights. Whenever any 
banking institution shall have been closed as aforesaid, and said Federal De- 
posit Insurance Corporation shall pay or make available for payment the in- 
sured deposit liabilities of such closed institution, said corporation, whether 
or not it shall have been appointed agent of the superintendent of banks in 
the liquidation of such closed banking institution, as herein provided, shall 
be and become subrogated by operation of law to all rights against such 
closed banking institution of each owner of a claim for deposit to the extent 
now or hereafter necessary to enable the Federal Deposit Insurance Corpo- 
ration, under federal law, to make insurance payments available to de- 
positors of closed insured banks. 


History: En. Sec. 4, Ch. 197, L. 1937. 


5-1205. Examinations by the corporation may be accepted—effect of act. 
The superintendent of banks is authorized to accept, in his discretion, in lieu 
of any examination authorized by the laws of this state to be conducted by 
his department of a banking institution the examination that may have been 
made of same within a reasonable period by the Federal Deposit Insurance 
Corporation; provided, a signed copy of said examination is furnished to 
said superintendent of banks. Said superintendent of banks may, also in 
his discretion, accept any report relative to the condition of a banking insti- 
tution which may have been obtained by said corporation within a reason- 
able period, in lieu of a report authorized by the laws of this state to be 
required of such institution by his department; provided a copy of such re- 
port is furnished to said superintendent of banks, and may in his discretion 
disclose to said corporation, or any official or examiner thereof, any informa- 
tion possessed by the office of said superintendent of banks with reference 
to the conditions or affairs of any such insured institution. 
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Said superintendent of banks may furnish to said corporation, or to any 
official or examiner thereof, a copy or copies of any or all examinations made 
of any such banking institutions and of any or all reports made by same. 


Nothing in this section shall be construed to limit the duty of any bank- 
ing institution in this state, deposits in whieh are to any extent insured under 
the provisions of section 12B of the federal reserve act, as amended, or of 
any amendment of or substitution for the same, to comply with the pro- 
visions of said act, its amendments or substitutions, or the requirements of 
said corporation relative to examinations and reports, nor to limit the powers 
of the superintendent of banks with reference to examinations and reports 
under existing law. 


History: En. Sec. 5, Ch. 197, L. 1937. 9 C.J.S. Banks and Banking §§ 14-16, 
18-34, 35. 


Banks and Banking¢@=15, 17. 


5-1206. Closed banking institutions may borrow from the corporation. 
Any banking institution, which is now or may hereafter be closed on ac- 
count of inability to meet the demands of its depositors or by action of the 
superintendent of banks or by action of its directors or in the event of its 
insolvency or suspension, the superintendent of banks or his agent, with the 
permission of the court having jurisdiction thereof, may borrow from said 
corporation and furnish any part or all of the assets of said institution to 
said corporation as security for a loan from same. Said superintendent of 
banks upon the order of a court of record of competent jurisdiction may sell 
to said corporation any part or all of the assets of such institution. The pro- 
visions of this section shall not be construed to limit the power of any bank- 
ing institution, or the superintendent of banks to pledge or sell assets in 
accordance with any existing law. _ 


History: En. Sec. 6, Ch. 197, L. 1937. 9 CJ.S. Banks and Banking §§ 14-16, 
490, 505. 


Banks and Banking@=15, 76. 


CHAPTER 13 
5 MORRIS PLAN COMPANIES 


Section 5-1301. “Morris plan company”—meaning of term. 

5-1302. Establishment of Morris plan company—procedure. 

5-1303. Contents of application for articles of incorporation. 

5-1304. Population, capital and surplus requirements for organizing. 

5-1305. Shares of stock—par value—payment and deposit of capital required 
before doing business. 

5-1306. Name of company. 

5-1307. Powers of Morris plan companies. 

5-1308. Limitation of powers relating to deposits. 

5-1309. Limit on amount of loan to one person and period of loan—deposit of 
funds with other corporation. 

5-1310. Residence requirements of directors. 

5-1311. Supervision of state banking department. 


5-1301. (6109.1) “Morris plan company”—meaning of term. The term 
“Morris plan company” as used in this act means any corporation formed 
under the provisions of this act. 

History: En. Sec. 1, Ch. 119, L. 1925. Banks and Banking¢=310. 
9 C.J.S. Banks and Banking § 1045. 
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5-1302. (6109.2) Establishment of Morris plan company—procedure. 
Any number of adult persons, residents and not less than five, may asso- 
ciate to establish a Morris plan company under this act. The incorporators 
shall execute a certificate of incorporation or application for articles of in- 
corporation, which shall be acknowledged by at least three of the subscribers 
thereto before a notary public, and they shall also make and subscribe an 
oath or affirmation before him to be endorsed on the said certificate that the 
said statements therein contained are true. The said certificate accompanied 
by proof of publication of notice as hereinafter provided shall then be pre- 
sented to the governor of the state, who shall examine the same and if he 
finds it to be in proper form and within the purposes named in this act, he 
shall approve thereof, and endorse his approval thereon, and direct articles 
of incorporation to issue in the usual form incorporating the subscribers and 
their associates and successors into a body corporate of the name chosen, 
and the said certificate shall be recorded in the office of the secretary of the 
state, in a book to be kept by him for that purpose, and he shall forthwith 
furnish to the state banking department an abstract therefrom, showing the 
name, location, amount of capital stock, and the name and address of the 
treasurer of such corporation; the said original certificate with all its en- 
dorsements shall then be recorded in the office for the recording of deeds in 
and for the county where the business of the corporation is to be carried on, 
and from thenceforth the subscribers and their associates and successors 
shall be a corporation for the purposes and upon the terms named in the said 
charter. Certified copies of such certificate, duly certified by the secretary 
of this state, shall be conclusive evidence in all courts of this state of the 
existence of such corporation and of every other matter or thing which could 
be proved by the production of the original certificate. 


History: En. Sec. 2, Ch. 119, L. 1925. Banks and Banking¢=312. 
9 C.J.S. Banks and Banking § 1046. 


5-1303. (6109.3) Contents of application for articles of incorporation. 
The certificate of incorporation or application for articles of incorporation 
shall specify : 

1. The name (subject to the approval of the secretary of this state). 

2. Location or place of business, particularly designating the county or 
city. 

3. Amount of capital stock and number of shares into which divided. 

4. The names and places of residences of the incorporators, and the 
number of shares subscribed by each. 

5. A statement that such certificate is made to enable the persons named 
to form a Morris plan company under this act. 

6. The term for which it is to exist. 

“History: En. Sec. 3, Ch. 119, L. 1925. 


5-1304. (6109.4) Population, capital and surplus requirements for or- 
ganizing. No corporation shall be organized under this act to do business 
in a city having a population of less than twenty thousand inhabitants, and 
that:such corporation shall have an aggregate amount of capital stock of not 
less than twenty-five thousand dollars, and a surplus of: sill of the paid-in 
capital stock. 

History: En. Sec. 4, Ch. 119, L. 1925. 
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- §1305.: (6109.5) Shares of stock—par value—payment and deposit of 
capital required before doing business. The capital stock’ of any such 
corporation shall be divided into shares of the par value of one hundred 
dollars:each. All of the capital stock shall be paid in cash to the treasurer 
of the corporation, who shall deposit the same in some bank approved by the: 
superintendent of banks, before any such corporation shall be authorized to 
transact any business other than such as relates to its formation and organ- 
ization, and such payment shall be certified to the state banking department 
under oath by the president and manager of said corporation. 

History: En. Sec. 5, Ch. 119, L. 1925. 


5-1306. (6109.6) Name of company. Every corporation incorporated 
under this act shall be known as a Morris plan company, and ‘may use the 
words “Morris Plan Company” as part of its corporate title. 

“History: En. Sec. 6, Ch. 119, L. 1925. 


5-1307. (6109.7) Powers of Morris plan companies. Every corporation 
formed under ‘the provisions of this act shall, from'the date of the charter of 
incorporation issued thereto, be a body corporate, but shall transact no’ 
business except such as may be incidental to the purpose of its organization 
until all of the capital has been paid in as hereinbefore provided, and shall 
have the following powers: 


~ “1, To have succession by the name designated in its certificate of incor- 
poration for the term of twenty-five years from the date of incorporation, 
unless sooner dissolved. 


2. To sue and be sued, to appear and defend in all actions and proceed- 
ings under its corporate name and to the same extent as a natural person. 


3. To have a common seal and alter the same at pleasure. 


4. To elect or appoint all necessary officers, agents, and servants, define 
their duties and obligations, fix their compensation, dismiss ‘them, fill va- 
cancies and require bonds. » : 

_ 5: To make, amend and repeal by-laws and regulations, not inconsistent 
edi law,’ for its own government, for the orderly conduct of its affairs and 
the management of its property, for determining the manner of calling and 
conducting its meetings, the tenure of office of the several officers, and such 
others as shall be necessary or convenient for the accomplishment of its pur- 
poses, which by-laws and amendments thereto must be approved by the su- 
perintendent of banks. 

6. To lend money and to deduct’ interest therefor in advance at lawful 
rates of interest and in addition to require and to receive uniform weekly or 
monthly installments on its certificates of indebtedness purchased by the 
borrower-simultaneously with the said loan transaction, or otherwise, and 
pledged with the corporation as security for the said loan, with or without 
an allowance of interest on such installments, provided, hatrevei that.no 
such corporation shall charge or receive interest in excess of the legal rate 
of interest provided for in the state of Montana. 

7. To buy, sell, or negotiate bonds, notes and choses in action and to 
sell or negotiate evidences or certificates of indebtedness or investment of 
the corporation calling for the payment of money at any time, either fixed or 
uncertain and to receive payments therefor in installments or otherwise. 
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8. To purchase. or otherwise acquire and to sell and negotiate drafts 
and acceptances drawn in connection with the sale of merchandise on ac- 
count of the purchase price thereof and to take from the acceptors or 
holders of such drafts and acceptances as security therefor, with or without 
other collateral, choses in action or other evidences of indebtedness issued 
by it and to be paid in uniform monthly, weekly or other periodical install- 
ments. 

9. To charge for a loan made pursuant to this action one dollar for 
each fifty dollars or fraction thereof loaned for expenses incurred in mak- 
ing the loan; no charge shall be collected unless a loan shall have been made. 


History: En. Sec. 7, Ch. 119, L. 1925. 9 C.J.S. Banks and Banking § 1054 et 
seq. 


Banks and Banking@=315. 


5-1308. (6109.8) Limitation of powers relating to deposits. The power 
conferred upon corporations organized under this act by the foregoing action 
shall not be construed as authorizing such corporation to receive deposits of 
money subject to check, payable on demand, or payable unconditionally at 
a fixed time. 

History: En. Sec. 8, Ch. 119, L. 1925. 


5-1309. (6109.9) Limit on amount of loan to one person and period of 
loan—deposit of funds with other corporation. No Morris plan company 
shall: 


(a) Make any loan to one person, firm or corporation for more than ten 
per centum of the amount of the capital and surplus of such Morris plan 
company. 

(b) Make any loan under the provisions of this act for a longer period 
than one year from the date thereof. | 

(c) Deposit any of its funds with any other corporation unless such cor- 
poration has been designated as such depository by a vote of the majority 
of the directors, exclusive of any director who is an officer, director or trus- 
tee of the depository so designated, present at a meeting duly called at 
which a quorum is in attendance. Such bank must first be approved by the 
superintendent of banks as a depository bank for such company. 

History: En. Sec. 9, Ch. 119, L. 1925. 


5-1810. (6109.10) Residence requirements of directors. At least three- 
fourths of the directors of any Morris plan company shall be residents of 
the state of Montana. 


History: En. Sec. 10, Ch. 119, L. 1925. 9 CJ.S. Banks and Banking §§ 1051, 
1053. 


Banks and Banking¢=314. 


§-1311. (6109.11) Supervision of state banking department. Every 
corporation incorporated under the provisions of this act shall report to, and 
be subject to, the supervision of the state banking department. 

History: En. Sec. 11, Ch. 119, L. 1925. 
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Chapter 1. Official bonds of state officers, 6-101 to 6-104. 

2. Official bonds of county officers, 6-201 to 6-202. 

3. General provisions relative to official bonds, 6-301 to 6-337. 
4, Public works contractor’s bond, 6-401 to 6-404. 


CHAPTER 1 
OFFICIAL BONDS OF STATE OFFICERS 


Section 6-101. Bonds of state officers. 
6-102. Bonds of officers not designated. 
6-103. Approval and filing of bonds of state officers. 
6-104. Bond of secretary of state—where filed. 


6-101. (464) Bonds of state officers. The following named state officers 
shall give official bonds, conditioned as provided by law, in the following 
amounts, to-wit: 

Adjutant general, one thousand dollars. 

Chief grain inspector, one thousand dollars. 

Attorney general, twenty-five thousand dollars. 

State auditor, ten thousand dollars. 

Deputy state auditor, two thousand dollars. 

Deputy insurance commissioner of state auditor, two thousand dollars. 

State fire marshal, one thousand dollars. 

Bank examiner, ten thousand dollars. 

Assistant superintendent of banks, one thousand dollars, 

Secretary of state board of health, one thousand dollars. 

Clerk of supreme court, three thousand dollars. 

State forester, two thousand dollars. 

Game warden, two thousand dollars. 

Chief engineer of highway commission, three thousand dollars. 

Principal assistant of highway commission, three thousand dollars. 

Chairman industrial accident board, five thousand dollars. 

Chief accountant industrial accident board, two thousand dollars. 

Registrar of state land office, twenty-five thousand dollars. 

Assistant registrar of state land office, five thousand dollars. 

Deputy registrar of state lands, five thousand dollars. 

Secretary and chief clerk livestock commission, ten thousand dollars. 

Six market inspectors each, of the livestock commission, two thousand 
dollars. 

Twelve inspectors each, of the livestock commission, one thousand dollars. 

Railroad commissioners each, five thousand dollars. 

Secretary of railroad commission, one thousand dollars. 

Superintendent of public instruction, three thousand dollars. 

Secretary of state, ten thousand dollars. 

Deputy secretary of state, two thousand dollars. 

Chief clerk secretary of state, one thousand dollars. 
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All other clerks each, of secretary of state, one thousand dollars. 
State veterinarian, one thousand dollars. 

State treasurer, two hundred thousand dollars. 

Deputy state treasurer, twenty-five thousand dollars. 

Chief clerk of the state treasurer, twenty-five thousand dollars. 
Assistant chief clerk of state treasurer, ten thousand dollars. 
Bond clerk of state treasurer, five thousand dollars. 

Income tax auditor, two thousand dollars. 


History: En. Sec. 1, Ch. 229, L. 1921; 


re-en. Sec. 464, R.C.M. 1921; amd. Sec. 


Lip CO Gloks.. LOS gs 


Cross-References 


Adjutant general, bond, sec. 77-120. 

Attorney-general, bond, sec. 82-404. 

Bank examiner, bond, sec. 82-1013. 

Barber examiners board, secretary and 
treasurer, bond, sec. 66-407. 

Chiropractic examiners board, treasurer, 
bond, sec. 66-514. 

Clerk of supreme court, sec. 82-507. 

Cosmetology board, secretary-treasurer, 
bond, sec. 66-811. 

Custodian state capitol, bond, sec. 78-106. 

Embalmers board, treasurer, bond, sec. 
82-702. 

Game warden, bond, sec. 26-111. 

Highway commissioner, assistants, bond, 
secs. 32-1601, 32-1602. 

Industrial accident board members, bond, 
secs. 92-106, 92-107. 

Librarian of state library, bond, sec. 
44-113. 

Liquor control board, members and ad- 
ministrator, bond, secs. 4-106, 4-110. 

Livestock commission inspectors, sec. 
46-702. 

Montana state hospital, superintendent 
and assistant, bond, sec. 38-106. 

Notaries public, sec. 56-110. 

Railroad commissioners, bond, sec. 72- 
102. 

Registrar of motor vehicles, sec. 53-101. 

Secretary of state, bond, see. 82-2213. 

Soldiers’ home, board of managers, bond, 
sec. 80-305. 

State accountant, bond, sec. 82-105. 

State administrator of public welfare, 
bond, sec. 71-203. 

State engineer, bond, sec: 81-2010. 

State examiner and assistants, bond, sec. 
82-1013. 


6-102. 


State fire marshal and deputy, bond, sec. 
82-1230. 

State forester, bond, sec. 81-1403. 

State treasurer, bond, sec. 79-809. 

State tuberculosis sanitarium, secretary- 
treasurer, bond, sec. 80-208. 

Stock inspectors and detectives, bond, 
sec. 46-702. 

Superintendent of banks, bond, sec. 82- 
1013. 

Superintendent of public 
bond, sec. 75-1301. 
. Surety companies may execute official 
bonds, secs. 40-1702, 40-1727. 


instruction, 


Teachers retirement board secretary, 
bond, sec. 75-2703. 
Veterinary medical examiners. board, 


secretary-treasurer, bond, sec. 66-2203. 
Vocational school executive board mem- 
bers, bond, sec. 80-905. 
Water conservation board, 
treasurer, bond, sec. 89-118. 


secretary- 


States€-48 

59 C.J. States § 202. 

43 Am. Jur. 173, Public Officers §§ 394 
et seq. 

Liability of public officer or his bond 
for the defaults of subordinates. 1 ALR 
222. 

Liability of sureties on bond of public 
officer for acts or defaults occurring after 
termination of office or principal’s incum- 
bency. 81 ALR 10. 

Liability of sureties on bond of public 
officer as affected by fact that it was not 
signed by him. 110 ALR 959.-— 

Liability of public officer and his sure- 
ties in respect of payments made without 
compliance with procedure prescribed for 
payment of claims. 146 ALR 762. . 

Constitutional, statutory, or charter 
provision as to time of taking oath of 
office and giving official bond as manda- 
tory or directory. 158 ALR 639. 


(465) Bonds of officers not designated. All other state officers 


not herein mentioned shall give bonds in such amounts as shall be fixed by 


the state board of examiners. 


History: En. Sec. 2, Ch. 229, L. 1921; 
re-en. Sec. 465, R. C. M. 1921. 


6-103. 


(469) Approval and filing of bonds of state officers. 


StatesC48. 
59 C.J. States § 198 et seq. 


Unless 


otherwise prescribed by statute, the official bonds of state officers must be 
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approved'by' the governor, and filed and recorded in the office of the secre- 


tary of state. 


History: “En. Sec. 1051, Pol. CG. 1895; 
re-en. Sec. 378, Rev. C. 1907; re-en. Sec. 
469, R, C. M. 1921. Cal. Pol. ©. Sec. 948. 


“Operation aad Effect 


A. state officer (commissioner of agri- 
culture, labor and industry), holding over 
for failure of the senate to confirm his 
successor, but claiming to hold by virtue 
of a re- appointment, qualified anew to the 
extent of filing his official oath and pro- 
curing an, extension. certificate of his 
original bond for the new term, but failed 
to file it with the secretary of state as 
required by this section. Held, in a pro- 
ceeding in quo warranto and under the 


6-104. 


above rules, that having failed to qualify 
for his alleged second term as required 


- by law, and his successor having been 


duly appointed, confirmed and qualified, 
the latter was entitled to the office. 
State ex rel. Nagle v. Stafford, 99 M 88, 
93, 43 P 2d 636. 


‘References 


State ex rel. Wallace v. Callow, 78 M 
308, 324, 254 P 187; State ex rel. Nagle v. 
Stafford et al., 97 M 275, 289, 34 P 2d 372. 


StatesG—48, 
59 C.J. States § 202. 


. (470) Bond of secretary of state—where filed. The official bond 


of the secretary of state must, after it is recorded, be filed in the office of the 


state treasurer. 


History: En. Sec. 1052, Pol. C. 1895; 
re-en,,.Sec. 379, Rev. C. 1907; re-en. Sec. 


References 


State .ex rel. Wallace v. Callow, 78 M 


470, R. C. M. 1921. Cal. Pol. C. Sec. 949. 308, 324, 254 P 187. 
States¢—48. 
59 C.J. States § 202. 
CHAPTER 2 


"OF FICIAL BONDS OF COUNTY OFFICERS 


Section 6-201. Official bonds of county officers.. 
6-202. Bonds of county officers not designated. 


6-201. 


(466) Official bonds of county officers. 


The following named 


county officers shall give official bonds conditioned as provided by law in 


the following amounts, to-wit: 


Sheriffs in counties of the first and second class, fifteen thousand dollars 


($15,000.00). 


Sheriffs in counties of the third class, ten thousand aoilaed ($10,000.00). 
Sheriffs in counties of the fourth AES eight thousand dollars ($8,000.00). 
Sheriffs in counties of the fifth and sixth class, seven thousand dollars 


($7,000.00). 


Sheriffs in counties of the ott elass, six thousand dollars ($6,000.00). 
County clerks in counties of the first and second class, ten thousand 


dollars ($10,000.00). 


County clerks in counties of the third and fourth class, eight thousand 


dollars ($8,000.00). 


County clerks in counties of the fifth class, seven thousand dollars 


($7,000.00). 


County clerks in counties of the sixth and seventh class, five thousand 


dollars ($5,000.00). 


County assessors in counties of the first and Aegis class, ten thousand 


dollars ($10,000.00). 
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County assessors in counties of the third class, seven thousand dollars 
($7,000.00). 

County assessors in counties of the fourth and fifth class, five thousand 
dollars ($5,000.00). 

County assessors in counties of the sixth class, four thousand dollars 
($4,000.00). 
- County assessors in counties of the seventh class, four thousand dollars 
($4,000.00). 

Clerks of the district court in counties of the first, second and third class, 
ten thousand dollars ($10,000.00). 

Clerks of the district court in counties of the fourth class, eight thousand 
dollars ($8,000.00). 

Clerks of the district court in counties of the fifth class, seven thousand 
dollars ($7,000.00). 

Clerks of the district court in counties of the sixth and seventh class, 
five thousand dollars ($5,000.00). 

County auditors in counties of the first and second class, ten thousand 
dollars ($10,000.00). 

County auditors in counties of the third and fourth class, eight thousand 
dollars ($8,000.00). 

County treasurers in counties of the first, second and third class, one 
hundred thousand dollars ($100,000.00). 

County treasurers in counties of the fourth class, eighty thousand dollars 
($80,000.00). 

County treasurers in counties of the fifth class, seventy-five thousand 
dollars ($75,000.00). 

County treasurers in counties of the sixth and seventh class, twenty-five 
thousand dollars ($25,000.00). 

County attorneys in counties of the first, second and third class, two 
thousand five hundred dollars ($2,500.00). 

County attorneys in counties of the fourth and fifth class, two thousand 
dollars ($2,000.00). 


County attorneys in counties of the sixth and seventh class, one thousand 
dollars ($1,000.00). 


County surveyors in counties of the first, second, third, fourth, fifth, sixth 
and seventh class, one thousand dollars ($1,000.00), providing, however, in 
counties having a total registered vote of fifteen thousand (15,000) or over, 
the bond of the county surveyor shall be in the sum of ten thousand dollars 
($10,000.00). . 

County superintendents of schools in counties of the first, second, third, 
fourth, fifth, sixth and seventh class, one thousand dollars ($1,000.00). 

County coroners in counties of the first, second, third and fourth class, 
five thousand dollars ($5,000.00). 

County coroners in counties of the fifth and sixth class, four thousand 
dollars ($4,000.00). 


County coroners in counties of the seventh class, two thousand dollars 
($2,000.00). 
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Public administrators in counties of the first, second and third class, ten 
thousand dollars ($10,000.00). 


Public administrators in counties of the fourth and fifth class, eight 
thousand dollars ($8,000.00). 


Public administrators in counties of the sixth and seventh class, one 
thousand dollars ($1,000.00), and provided that when real estate is ordered 
to be sold, or when the value of the personal property of the estate in which 
letters of administration are issued to the public administrator exceeds the 
amount of his official bond, another bond equal to the probable amount to be 
realized on the sale of the real estate ordered to be sold, or equal to the 


probable value of said personal property, must be required by the court. 
County commissioners in counties of the first, second, third and fourth 


class, five thousand dollars ($5,000.00). 


County commissioners in counties of the fifth and sixth class, three thou- 


sand dollars ($3,000.00). 


County commissioners in counties of the seventh class, two thousand dol- 


lars ($2,000.00). 


Drain commissioners in counties of the first and second elass, five thou- 


sand dollars ($5,000.00). 


Deputy drain commissioners in counties of the first and second class, one 


thousand dollars ($1,000.00). 


Special drain commissioners in counties of the first and second class, one 


thousand dollars ($1,000.00). 


Meat and milk inspectors in counties of the first and second class, one 


thousand dollars ($1,000.00). 


County librarians in counties of the first and second class, one thousand 


dollars ($1,000.00). 


History: En. Sec. 3, Ch. 229, L. 1921; 
re-en. Sec. 466, R. C. M. 1921; amd. Sec. 
1, Ch. 66, L. 1939. 


NOTE.—See particular officers for the 
amounts of their official bonds. Offices 
established after this enactment are not 
included in this enumeration, and the 
same may be found by looking under the 
particular office. 


Cross-References 

County auditor, bond, sec. 16-3204. 

Court may require additional bond, sec. 
91-618. 

Public administrator, bond, sec. 91-602. 

Superintendent of schools, bond, sec. 
75-1505. 


References 


State ex rel. Wallace v. Callow, 78 M 
308, 316, 324 et seq., 254 P 187: 


Counties¢—64; Officers€—88. 

20 C.J.S. Counties §§ 102, 104; 46 C.J. 
Officers § 88. 

43 Am. Jur. 179, Publie Officers, §§ 404, 
405. 

Mandamus to compel approval of official 
bond. 92 ALR 1211. 

Approval of or refusal to approve bond 
of public officer as subject of judicial re- 
view. 134 ALR 1359. 


6-202. (467) Bonds of county officers not designated. All county offi- 
cers not herein enumerated shall give bonds in such amounts as shall be fixed 


by the board of county commissioners. 


History: En. Sec. 4, Ch. 229, L. 1921; 
re-en. Sec. 467, R. C. M. 1921. 


References 


State ex rel. Wallace v. Callow, 78 M 
308, 324, 254 P 187. 


Counties¢64. 
20 C.J.S. Counties §§ 102, 104. 
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CHAPTER 3 
GENERAL PROVISIONS RELATIVE TO OFFICIAL BONDS 


Section 6-301. Time for filing bond. 
6-302. Approval of bonds of county and township: officers. 
6-303. Record of official bonds. 
6-304. Approval must be endorsed on bond. 
6-305. Bond not to be filed before approval. 
6-306. Conditions—signatures and sureties. 
6-307. Qualifications of sureties. 
6-308. When sureties liable for less than full amount. 
6-309. Custody of official bonds. 
6-310. Form of bonds. 
6-311. Extent of sureties’ liability—construction of bonds. 
6-312: Same—duties subsequently imposed. 
6-313. Suit on bonds. 
6-314. Same—successive suits. 
6-315. Defects not to affect liability. 
6-316. Defective official bonds. 
6-317. Insufficiency of sureties. 
6-318. Form of additional bond. 
6-319. Force of original bond. 
6-320. Liability of officers and sureties. 
6-321. Separate judgments on bonds. 
6-322: Contribution between sureties. 
6-323. Discharge of sureties. 
6-324. Vacancies—bond of appointee—persons appointed to fill vacancies. 
6-325. Release of sureties. ! 
6-326. Proceedings to obtain release from bond—statement—notice. 
6-327. Failure to file new bond vacates office—when. 
6-328. Liability of sureties where new bond is given. 
6-329. Amount of new undertaking—how determined. 
6-330. Effect of discharge of sureties. 
6-331. Applicable to what bonds. 
6-332. Bonds of receivers, assignees, etc. 
6-333. _ Actions on official bonds—notice of pendency. 
6-334. Same—judgment lien on property of defendants. 
6-335. Bonds of deputies, clerks, ete. 
6-336. Bond of county clerk, where filed. 
6-337. Actions to compel specific performance, etc. 


6-301. (468) Time for filing bond. Every official bond must be filed in 
the proper.office within the time prescribed for filing the oath, unless other- 
wise expressly provided by statute. 

History: En. Sec. 1050, Pol. C. 1895; The provision of this section is manda- 
re-en. Sec. 377, Rev. C. 1907; re-en. Sec. tory. State ex rel. Wallace v. Callow, 78 
468, R. C. M.. 1921. Cal. Pol. C. Sec. 947. M 308, 324, 254 P 187. 

Operation and Effect References 


This article was intended to include the Maddox v. Board of State Canvassers 
bonds of city treasurers. City of. Philips- et al., 116 M 217, 224, 149 P 2d 112. 
burg v. Degenhart, 30 M 299, 302, 76 P . 

694, Officers€=37 and specific topics. 
46 C.J. Officers § 91. 


., 6-302. (471) Approval of bonds of county and township officers. Unless 
otherwise prescribed by statute, the official bonds of county, township and 
school district officers must be approved by the judge of. the district court, 
and filed and recorded in the office of the county recorder. The district judge 
shall on the first day court is held each calendar year, in open court, examine 
and inquire into the sufficiency of the bonds of county commissioners of each 
county and order a new bond if any such bond is found insufficient and, if 
found sufficient, his approval must be entered in the minutes of the court. 
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History: En. Sec. 1053, Pol. C. 1895; 
amd. Sec. 1, p. 79, L. 1899; re-en. Sec. 
380, Rev. C. 1907; re-en. Sec. 471, R. C. M. 
1921. Cal. Pol. C. Sec. 950; amd. Sec. 1, 
Ch, 173, L. 1947. 


Operation and Effect 


While the official bond of a constable - 


is required by this section to be approved 
by the district judge before filing with 
the county recorder, where though proper- 
ly filed, it was not so approved, and the 
officer assumed office and performed his 
duties during his entire term with the 
acquiescence of the surety, absence of ap- 
proval by the judge will be held to have 
been a mere defect, which under section 
6-315, does not render the bond void so 
as, to discharge the surety from liability. 
Stabler v. Adamson et al., 73 M 490, 498, 
237 P’ 483. 


office, 


6-305 


Held, that section 16-904 requiring inter 
alia the furnishing of an official bond by 
county commissioners before assuming 
and imposing upon the district 
Judge the duty of examining such bond 
on the first day of each term of court, is . 
not open to the construction that county 
commissioners may file their bonds re- 
gardless of approval, and that the judge 
at the next session of court must approve 
them, if sufficient, such a, construction be- 
ing inconsistent with the provisions. of 
this section having to do generally with 
the giving of official bonds on qualifying 
for county office. State ex rel. Wallace 
v. Callow, 78 M 308, 324 et seq., 254 P 187, 


Counties¢—64. 
20 C.J.S. Counties §§ 102,’ 104. 


6-303. (472) Record of official bonds. Official bonds must be recorded 
in a book kept for the purpose, and entitled “Record of Official Bonds.” 


History: En. Sec. 1054, Pol. C. 1895; 
re-en. Sec, 381, Rev. C. 1907; re-en. Sec. 
472, R. C. M. 1921. Cal. Pol. C. Sec. 951. 


References 
State ex rel. Wallace v. Callow, 78 M 


6-304. 


308, 324, 254 P 187; State ex rel. Nagle : 
v. Stafford, 99 M 88, 43 P 2d 636. . 


Officers€=37 and specific topics. 
46 C.J. Officers § 93. 


(473) Approval must be indorsed on bond. The approval. of 


every official bond must be indorsed thereon and signed by the officer ap- 


proving the same. 


- History: En. Sec. 1055, Pol. C. 1895; 
re-en. Sec. 382, Rev. C. 1907; re-en. Sec. 
473, R. C. M. 1921. Cal. Pol. C. Sec. 952. 


Operation and Effect 


While the official bond of a constable 
is required by this section to be approved 
by the district judge before filing with 
the county recorder, where though proper- 
ly’ filed, it was not so approved, and the 
officer assumed office and performed his 
duties during his entire term with the 
acquiescence of the surety, absence of ap- 
proval by the judge will be held to have 
been a mere defect, which under section 
6-315, does not render the bond void so 
as to discharge the surety from liability. 
Stabler v. Adamson et al., 73. M 490, 498, 
237 P 483. 

Held, that section 16-904, requiring 
inter alia the furnishing of an official 
bond by county commissioners before as- 


Suming office, and imposing upon ° the 
district judge the duty of examining 
such bond on the first day of each term 
of court, is not open to the construction 
that county commissioners may file their 
bonds regardless of approval, and that the 
judge at the next session of court must 
approve them is sufficient, such a con- 
struction being inconsistent with the. pro- 
visions of this section having to do gen- 
erally with the giving of official bonds on 
qualifying for county office. State ex rel. 
Wallace vy. Callow, 78 M 308, 324 et seq., 
254 P 187. 


References 


State ex rel. Nagle v. Stafford, 99 M 
88, 43 P 2d 636. 


- Officers@=37 and specific topics. 
46. C.J. Officers § 92. 


6-305. (474) Bond not to be filed before approval. No officer with 
whom any official bond is required to be filed must file such bond until ap- 


proved. 


History: En. Sec. 1056, Pol. C. 1895; 
re-en. Sec. 383, Rev. C. 1907; re-en. Sec. 
474, R. C. M. 1921. Cal. Pol. C. Sec. 953. 


Operation and Effect 

While the official bond of a constable 
is-required by this section,to be approved. 
by the district judge before filing’ with’ 
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the county recorder, where though proper- 
ly filed, it was not so approved, and the 
officer assumed office and performed his 
duties during his entire term with the 
acquiescence of the surety, absence of ap- 
proval by the judge will be held to have 
been a mere defect, which under section 
6-315, does not render the bond void so 
as to discharge the surety from liability. 
Stabler v. Adamson et al., 73 M 490, 498, 
237 P 483. 

Held, that section 16-904, requiring 
inter alia the furnishing of an official 
bond by county commissioners before as- 
suming office, and imposing upon the dis- 
trict judge the duty of examining such 
bond on the first day of each term of 
court, is not open to the construction 


6-306. 


(475) Conditions—signatures and sureties. 


BONDS AND UNDERTAKINGS 


that county commissioners may file their 
bonds regardless of approval, and that the 
judge at the next session of court must 
approve them is sufficient, such a con- 
struction being inconsistent with the pro- 
visions of this section having to do gen- 
erally with the giving of official bonds on 
qualifying for county office. State ex rel. 
Wallace v. Callow, 78 M 308, 324 et seq., 
254 P 187. 


References 


State ex rel. Nagle v. Stafford, 99 M 
88, 43 P 2d 636. 


Officers€—37 and specific topics. 
46 C.J. Officers §§ 91, 92. 


The condition of 


every official bond must be that the principal shall well, truly, and faithfully 
perform all official duties then required of him by law, and also such ad- 
ditional duties as may be imposed on him by any law of the state sub- 
sequently enacted, and that he will account for and pay over and deliver 
to the person or officer, entitled to receive the same, all moneys or other 
property that may come into his hands as such officer. The principal and 
sureties upon any official bond are also in all cases liable for the neglect, 
default, or misconduct in office of any deputy, clerk, or employee, ap- 
pointed or employed by such principal. 

All official bonds must be signed and executed by the principal and 
two or more sureties, or by the principal, and one or more surety companies 
organized as such under the laws of this state, or licensed to do business 


herein. 


History: Ap. p. Sec. 1057, Pol. C. 1895; 
amd. Sec. 2, p. 79, L. 1899; re-en. Sec. 384, 
Rev. C. 1907; re-en. Sec. 475, R. C. M. 
1921. Cal. Pol. C. Sec. 954. 


e 
Cross-Reference 


Surety companies, execution of bonds, 
secs. 40-1702, 40-1727. 


Deputies 


By the last sentence of the first para- 
graph of this section the illegal act or 
ofticial misconduct of the deputy is ex- 
pressly put in the same category as the 
illegal act or misconduct of the principal. 
County of Silver Bow v. Davies, 40 M 418, 
Scie “Fol, 

A surety company, which had signed 
the bond of a clerk of the district court, 
was responsible for the official misconduct 
of his deputy to any party injured thereby 
by virtue of the above section. American 
Bonding Co. v. State Sav. Bank, 47 M 
332, 339, 133 P 367. 


Operation and Effect 


The official bond of a city treasurer 
must be conditioned in accordance with 
this section. City of Philipsburg v. Deg- 
enhart, 30 M 299, 302, 76 P 694. 


The obligation to account for all moneys 
coming into his hands by virtue of his 
office is imposed upon a county treasurer 
by this section, as one of the conditions 
of his official bond. Gallatin County v. 
United States F. & G. Co., 50 M 55, 62, 
144 P 1085. See, also, as to duty of a 
sheriff, Well-Dickey v. Benjamin, 74 M 
LVOe DTH; 289 OPT T71E 

Under this section, the liability of the 
sureties on the bond of a district court 
clerk for losses sustained by the county 
through the issuance of spurious jurors’ 
and witnesses’ certificates by the clerk’s 
chief deputy depended, not on the fact 
that in executing and issuing the certifi- 
cates the deputy was not technically guilty 
of forgery because he omitted to impress 
on the certificates the seal of the court 
as required by statute, but on the question 
whether their issuance in the form in 
which they were issued, and under color 
of office, operated as an effective cause 
of the county’s loss. County of Silver 
Bow v. Davies, 40 M 418, 427, 107 P 81. 


Signatures 


The surety of an official bond, joint 
and several in character, is not released 
from liability thereon because of the fail- 
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ure of the principal to sign the bond. Deer 
Lodge County v. United States F. & G. 
Co., 42 M 315, 325, 112 P 1060. 


43 Am. Jur. 177, Public Officer, §§ 401 

et seq. 
Statutory conditions prescribed for 
public officer’s bond as part of bond 
. which does not in terms include them, or 
ea expressly excludes them. 109 ALR 
Validity, construction, and application 
of provision of fidelity bond as to giving 
of notice of loss or claim within specified 
HORS after close of bond year. 149 ALR 


References 

Cited or applied as section 2, laws of 
1899, p. 79, in Russell v. Chicago, Burling- 
ton & Quincy Ry. Co., 37 M 1, 10, 12, 94 
P 501; State ex rel. Wallace v. Callow, 
78 M 308, 324, 254 P 187. 


Officers¢=37 and specific topics. 
46 C.J. Officers § 90. 


6-307. (476) Qualifications of sureties. The individual sureties on all 
official bonds must justify before an officer authorized to administer oaths by 
an affidavit, to the effect that they are residents and householders or free- 
holders within the state of Montana, and that each is worth the sum for 
which he becomes: surety in said bond over and above his just debts and 
liabilities, exclusive of property exempt from execution. No surety com- 
pany or corporation organized under or that has complied with the laws 
of this state, and has been duly licensed to do business as such herein, 
shall be required to justify as a surety, and no such company or corpo- 
ration shall be accepted as a surety in any case when its liabilities exceed 
its assets, as ascertained in the manner provided by law. 

No member of the board of county commissioners can be accepted as 
a surety upon the official bond of any county, township, or school district 
officer in his county; nor must any county officer become a surety upon the 
official bond of any other county officer. 


History: Ap. p. Sec. 1058, Pol. C. 1895; 


amd. Sec. 3, p. 80, L. 1899; re-en. Sec. 385, © 


Rev. C. 1907; re-en. Sec. 476, R. C. M. 
1921. Cal. Pol. C. Sec. 955. 


Cross-Reference 


Attorney not to be surety in certain 
cases, sec. 93-2118. 


References 


State ex rel. Wallace v. Callow, 78 M 
308, 324, 254 P 187. 


Officers€37 and specific topics. 
46 C.J. Officers § 90. 
43 Am. Jur. 179, Public Officers, § 403. 


6-308. (477) When sureties liable for less than full amount. When the 
penal sum of any bond required to be given amounts to more than one thou- 
sand dollars, the sureties may become severally liable for portions not less 
than five hundred dollars thereof, making in the aggregate a liability of 
double the amount named as the penal sum of the bond. And if any such 
bond becomes forfeited, an action may be brought thereon against any or all 
of the obligors and judgment entered against them, either jointly or several- 
ly, as they may be liable. The judgment must not be entered against a 
surety severally bound for a greater sum than that for which he is specially 
liable by the terms of the bond. Each surety is liable to contribute to his 
co-sureties in proportion to the amount for which he is liable. 

History: Ap. p. Sec. 1059, Pol. C. 1895; Officers€131, 135, 
amd. Sec. 1, p. 112, L. 1897; amd. Sec. 4, topics. 
p. 80, L. 1899; re-en. Sec. 386, Rev. C. 46 C.J. Officers § 90. 


1907; re-en. Sec. 477, R. C. M. 1921. Cal. 
Pol. ©. Sec. 956. 


6-309. (478) Custody of official bonds. Every officer with whom official 
bonds are filed must carefully keep and preserve the same, and give certified 
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copies thereof to any person demanding the same, upon being paid the same 
fees as are allowable by law for certified copies of papers in other cases. 


History: En. Sec. 1060, Pol. C. 1895; Officers€=37 and specific topics. 
re-en. Sec. 387, Rev. C. 1907; re-en. Sec. 46 C.J. Officers § 88. 
478, R. C. M. 1921. Cal. Pol. C. Sec. 957. 


6-310. (479) Form of bonds. All official bonds must be in form joint 
and several, and made payable to the state of Montana in such penalty and 
with such conditions as required by this chapter, or the law creating or 
regulating the duties of the office. 


History: En. Sec. 1061, Pol. C. 1895; 
re-en. Sec. 388, Rev. C. 1907; re-en. Sec. 
479, R. ©. M. 1921. Cal. Pol. C. Sec. 958. 


States F. & G. Co., 42 M 315, 321, 112 
P 1060. 


Officers€=37 and specific topics. 
46 C.J. Officers § 90. 
43 Am. Jur. 175, Public Officers, § 398. 


References 


Cited or applied as section 388, revised 
codes, in Deer Lodge County v. United 


6-311. (480) Extent of sureties’ liability — construction of bonds. 
Every official bond executed by any officer pursuant to law is in force and 
obligatory upon the principal and sureties therein for any and all breaches 
of the conditions thereof committed during the time such officer continues to 
discharge any of the duties of or hold the office, and whether such breaches 
are committed or suffered by the principal officer, his deputy, or clerk. 


History: En. Sec. 1062, Pol. C. 1895; 
re-en. Sec. 389, Rev. C. 1907; re-en. Sec. 
480, R. C. M. 1921. Cal. Pol. C. Sec. 959. 


Operation and Effect 


Commissioner of agriculture, labor and 
industry, holding over under his first ap- 
pointment agreeably to the constitutional 
provision “until his successor is. appoint- 
ed and qualified,’ was not required to 
file a new bond, since the surety on the 
original bond must be presumed to have 
executed it with the statutory provision 
in mind that liability on an official bond 
shall continue so long as the officer 
_bonded holds the. office» (this section), 
and to have assumed a liability equal to 
the possible duration of the  officer’s 
tenure. (State ex rel. Nagle v. Stafford 
et al., 97 M 275, 289, 34 P 2d 372.) 


6-312. 


While a bond furnished by an appoin- 
tive state officer protects the state for 
the time he holds over under the original 
appointment, it may not be made the 
basis of liability for his acts done as his 
own successor. (State ex rel. Nagle v. 
Stafford, 99 M 88, 93, 43 P 2d 636. ) 


References 


Cited or applied as section 389, revised 
codes, in Deer Lodge County v. United 
States F. & G. Co., 42° M 315, 321, 112 
P 1060. 


Officers€129 and specific topics. 

46 C.J. Officers § 394 et seq. 

43 Am. Jur. 185, Public Officers, §§ 415, 
416. 


(481) Same—duties subsequently imposed. Every such bond is 


in force and obligatory upon the principal and sureties therein for the faith- 
ful discharge of all duties which may be required of such officer by any law 
enacted subsequently to the execution of such bond, and such condition 
must be expressed therein. 


History: En. Sec. 1063, Pol. C. 1895; 
re-en. Sec. 390, Rev. C. 1907; re-en. Sec. 
481, R. C. M. 1921. Cal. Pol. C. Sec. 960. 


43 Am. Jur. 182, Public Officers, § 409. 

Change in duties of employee as affect- 
ing liability of sureties on his fidelity 
bond for his act or default. 43 ALR 
1000. 


Officers@129 and specific ponies. 
46 C.J. Officers § 394. 


6-313. (482) Suit on bonds. Every official bond executed by any offi- 
cer pursuant to law is in force and obligatory upon the principal and sureties 
therein to and for the state of Montana, and to and for the use and benefit 
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of all persons who may be injured or aggrieved by the wrongful act or de- 
fault of such officer in his official capacity ; and any person so injured or ag- 
grieved may bring suit on such bond, in his own name, without an assign- 


ment thereof. 


: History: En. Sec. 1064, Pol. C. 1895; 
re-en. Sec. 391, Rev. C. 1907; re-en. Sec. 
482, R. C. M. 1921. Cal. Pol. C. Sec. 961. 


References 


State ex rel. Duggan v. District Court, 
65 M 197, 200, 210 P 1062. 


46 C.J. Officers § 419. 

43 Am, Jur. 205, Public Officers, §§ 436- 
456. 

Validity, construction, and application 
of provision of fidelity bond as to giving 
of notice of loss or claim within specified 
time after close of bond year. 149 ALR 


945, 


Officers€>135 and specific topics. 


6-314. (483) Same—successive suits. No such bond is void on the first 
recovery of a judgment thereon; but suit may be afterwards brought, from 
time to time, and judgment recovered thereon by the state of Montana, or by 
any person to whom a right of action has accrued against such officer and 
his sureties, until the whole penalty of the bond is exhausted. 


History: En. Sec. 1065, Pol. C. 1895; 
re-en. Sec. 392, Rev. C. 1907; re-en. Sec. 
483, R. C. M. 1921. Cal. Pol. C. Sec. 962. 


6-315. (484) Defects not to affect liability. Whenever an official bond 
does not contain’ the substantial matter or conditions required by law, or 
there are any defects in the approval or filing thereof, it is not void so as to 
discharge such officer and sureties; but they are equitably bound to the 
state or party interested; and the state or such party may, by action in 
any court of competent jurisdiction, suggest the defect in the bond, ap- 
proval, or filing, and recover the proper and equitable demand or damages 
from such officer and the persons who intended to become and were in- 
eluded as sureties in such bond. 


History: En. Sec. 1066, Pol. C. 1895; 
re-en. Sec. 393, Rev. C. 1907; re-en. Sec. 
484, R. C. M. 1921. Cal. Pol. C. Sec. 963. 


Approval by District Judge 


The language of this section was _ bor- 
rowed from the California political code. 
Adopting the construction placed upon it 
by the courts of that state, the failure of 
the district judge to approve the bond of 
a county treasurer will not be held to 
invalidate it or to release the surety 
thereon. Deer Lodge County v. United 
States F. & G. Co., 42 M 315, 328, 112 
P 1060. See, also, Stabler v. Adamson 
et al., 73 M 490, 237 P 483. 


6-316. 


(485) Defective official bonds. 


Applies Only to Official Bonds 


A depositary of public funds is not an 
officer and. a depositary bond is not an 
official bond within the meaning of this 
section providing that if there are any 
defects in the approval or filing thereof, 
ete., the bond shall not be void so as to 
discharge the officer or his sureties. State 
v. American Bank & Trust Co., 75 M 369, 
371, 243 P 1093. 


References 


State ex rel. Wallace v. Callow, 78 M 
308, 322, 254. P 187. 


Officers€-126 and specific topics. 
46 C.J. Officers § 389. 
43 Am. Jur. 177, Publie Officers, § 401. 


No official bond entered into by 


any officer, nor any bond, recognizance, or written undertaking taken by any 
officer in the discharge of the duties of his office, shall be void for want 
of form or substance or recital or condition, nor the principal or surety be 
discharged, but the principal and surety shall be bound by such bond, recog- 
nizance, or written undertaking to the full extent contemplated by the law 
requiring the same, and the sureties to the amount specified in the bond or 
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recognizance or written undertaking. In all actions on a defective bond, 
recognizance, or written undertaking, the plaintiff or relator may suggest 
the defect in his complaint and recover to the same extent as if such bond, 
recognizance, or written undertaking were perfect in all respects. 


History: En. Sec. 1, Ch. 193, L. 1907; 
Sec. 394, Rev. C. 1907; re-en. Sec. 485, 
R. C. M. 1921. 


6-317. (486) Insufficiency of sureties. Whenever it is shown by the 
affidavit of a credible witness, or otherwise comes to the knowledge of the 
court, judge, board, person or body whose duty it is to approve the official 
bond of any officer, that the sureties on any bond given pursuant to the 
provisions of this chapter as amended by this act, or any one of them have 
since such bond was approved died, removed from the state, become insol- 
vent, or from any other cause have become imcompetent or insufficient 
sureties on such bond, the court, judge, board, officer or other person may 
issue a citation to such officer, requiring him on a day therein named, not 
less than five nor more than ten days after date, to appear and show cause 
why such office should not be vacated, which citation must be served and 
return thereof made as in other cases. If the officer fails to appear and 
show good cause why such office should not be vacated, on the day named, 
or fails to give ample additional security, the court, judge, board, officer, 
or other person must make an order vacating the office, and the same must 
be filled as approved by law. 


History: Ap. p. Sec. 1067, Pol. C. 1895; 46 C.J. Officers § 94. 
amd. Sec. 5, p. 81, L. 1899; re-en. Sec. 395, 43 Am. Jur. 183, Public Officers, § 410. 
Rev. C. 1907; re-en. Sec. 486, R. C. M. Effect of giving new bonds on liability 
1921. Cal. Pol. C. Sec. 964. of public officer for defaults of subordi- 


nate. 1 ALR 256. 
Officers@—66, 126 and specific topics. 


6-318. (487) Form of additional bond. The additional bond must be in 
such penalty as directed by the court, judge, board, officer, or other person, 
and in all other respects similar to the original bond, and approved by and 
filed with the same officer as required in case of the approval and filing of 
the original bond. Every such additional bond so filed and approved is of 
like force and obligation upon the principal and sureties therein, from the 
time of its execution, and subjects the officer and his sureties to the same 
liabilities, suits, and actions as are prescribed respecting the original bonds 
of officers. 


History: En. Sec. 1068, Pol. C. 1895; 
re-en. Sec. 396, Rev. C. 1907; re-en. Sec. 
487, R. C. M. 1921. Cal. Pol. C. Sec. 965. 


6-319. (488) Force of original bond. In no case is the original bond 
discharged or affected when an additional bond has been given, but the same 
remains of like force and obligation as if such additional bond had not 
been given. 


History: En. Sec. 1069, Pol. C. 1895; 
re-en. Sec. 397, Rev. C. 1907; re-en. Sec. 
488, R. C. M. 1921. Cal. Pol. C. Sec. 966. 


6-320. (489) Liability of officers and sureties. The officer and his sure- 
ties are liable to any party injured by the breach of any condition of an 
official bond, after the execution of the additional bond, upon either or both 
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6-323 


bonds, and such party may bring his action upon either bond, or he may 
bring separate actions on the bonds respectively, and he may allege the same’ 
cause of action and recover judgment therefor in each suit. 


History: En. Sec. 1070, Pol. C. 1895; © 


re-en. Sec. 398, Rev. C. 1907; re-en. Sec. 
489, R. C. M. 1921. Cal. Pol. C. Sec. 967. 


conditions of an official bond can main- 
tain an action for his damages thereby. 
American Bonding Co. v. State Sav. Bank, 


47 M 332, 339, 133 P 367. 
Cross-Reference 


County commissioners, 
16-1161. 


liability, sec. Officers€135 and specific topics. 

46 C.J. Officers § 394 et seq. 

Liability on bond of public official or 
employee as affected by change in prin- 


cipal’s duty. 94 ALR 613. 


Operation and Effect 
Any party injured by the breach of 


6-321. (490) Separate judgments on bonds. If separate judgments are 
recovered on the bonds by such party for the same cause of action, he is en- 
titled to have execution issued on such judgments respectively; but he must 
only collect, by execution or otherwise, the amount actually adjudged to him 
on the same causes of action in one of the suits, together with the costs of 
both suits. 

History: En. Sec. 1071, Pol. C. 1895; 


re-en. Sec. 399, Rev. C. 1907; re-en. Sec. 
490, R. C. M. 1921. Cal. Pol. C. Sec. 968. 


Officers€143 and specific topics. 
46 C.J. Officers § 445 et seq. 


6-822. (491) Contribution between sureties. Whenever the sureties on 
either bond have been compelled to pay any sum of money on account of the 
principal obligor therein, they are entitled to recover in any court of 
competent jurisdiction of the sureties on the remaining bond a distributive 
part of the sum thus paid, in the proportion which the penalties of such 
bonds bear one to the other and to the sums thus paid, respectively. 

- History: En. Sec. 1072, Pol. C. 1895; Principal and Surety¢-194(1). 
re-en. Sec. 400, Rev. C. 1907; re-en. Sec. 50 C.J. Principal and Surety § 477. 


491, R. C. M. 1921. Cal. Pol. C. Sec. 969. 40 Am. Jur. 1082, Suretyship, §§ 270 et 
seq.; 43 Am. Jur. 216, Public Officers, § 457. 


6-323. (492) Discharge of sureties. Whenever any sureties on the offi- 
cial bond of any officer wish to be discharged from their liability, they and 
such officer may procure the same to be done, if such officer will execute a 
new bond in accordance with the provisions of this chapter in like form, 
penalty and conditions, and to be approved and filed as the original bond. 
Upon the filing and approval of the new bond, such first sureties are 
exonerated from all further liability; but their bond remains in full force 
as to all liabilities incurred previous to the approval of such new bond. 
The liability of the principal and surety or sureties in such new bond is 
in all respects the same and may be enforced in like manner as the liability 
of the principal and sureties of the original bond. 


History: Ap. p. Sec. 1073, Pol. C. 1895; 
amd. Sec. 6, p. 81, L. 1899; re-en. Sec. 401, 
Rev. C. 1907; re-en. Sec. 492, R. C. M. 
1921. Cal. Pol. C. Sec. 970. 


Operation and Effect 


Since, under the provisions of this sec- 
tion, a surety on an official bond may 
withdraw therefrom at any time, a com- 
plaint against a surety company to re- 
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cover on the bond of a constable, in fail- 
ing to state that the relationship of prin- 
cipal and surety existed between him and 
the company at the time of his alleged 
wrongful seizure and detention of plain- 
tiff’s chattels, did not state a cause of 
action, the allegation that such relation- 
ship existed at the time of filing the com- 
plaint being insufficient. Ferrat v. Adam- 
son, 53 M 172, 178, 163 P 112. 
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References Officers€-128 and specific topics. 


Oited or applied as section 401, revised 46 C.J. Officers § 414 et seq. 
codes, in Murphy v. Johns, 56 M 134, 138, 43 Am, Jur. 196, Publie Officers, §§ 427, 
182 P. 115. 428, 


6-324. (493) Vacancies—bond of appointee—persons appointed to fill 
vacancies. Any person appointed to fill a vacancy, before entering upon the 
duties of the office, must give a bond corresponding in substance and form 
‘with the bond required of the officer originally elected or appointed, as 
hereinbefore provided. 


History: En. Sec. 1074, Pol. C. 1895; Officers@=37 and specific topics. 
re-en. Sec. 402, Rev. C. 1907; re-en. Sec. 46 O.J. Officers § 88. 
493, R. C. M. 1921, Cal. Pol. C. Sec. 971. 


6-325. (494) Release of sureties. Any surety on the official bond of any 
state, county, city, town, or township officer, or on the official bond of any 
executor, administrator, guardian, or on the bond or undertaking of any 
person where by law a bond or undertaking is required, may be released 
from all liability thereon accruing from and after proper proceedings had 
therefor, as provided in this act. 

History: En. Sec. 1075, Pol. C. 1895; codes, in National Surety Co. v. Lincoln 
re-en. Sec. 403, Rev. C. 1907; re-en. Sec. County, 238 F. 705, 711, 151 C. C. A. 555; 
494, R. C. M. 1921; amd. Sec. 1, Ch. 134, State ex rel. Riley v. McCarthy, 78 M 
L. 1941. Cal. Pol. C. Sec. 972. 164, 167, 253 P 311. 

References 

Cited or applied as section 403, Montana 


6-326. Proceedings to obtain release from bond—statement—notice. 
Any surety desiring to be released from liability on the bond of any state 
officer shall file with the governor or secretary of state a statement in writ- 
ing, duly subscribed by himself, or some one in his behalf, setting forth the 
name and office of the person for whom he is surety, the amount for which 
he is liable as such, and his desire to be released from further liability on 
account thereof. A notice containing the object of such statement shall be 
served personally on the principal, unless he shall have left the state, or his 
whereabouts cannot after due and diligent search and inquiry be ascertained, 
in which case the same may be served by publication once a week for four 
(4) successive publications in some newspaper of general circulation pub- 
lished in the county where the bond is filed on record. Any surety desiring 
to be released from the official bond of any county or township officer shall 
file and serve a similar statement. The statement, except when the county 
clerk or county commissioners are principals, shall be filed with the county 
clerk, and when the county clerk or county commissioners are principals, 
the statement shall be filed with the district judge. Any surety desiring to 
be released from liability on the bond of any city or town officer shall file 
and serve a similar statement with the city or town clerk or mayor. Any 
surety desiring to be released from an executor’s, administrator’s or guard- 
ian’s bond or undertaking shall file and serve a similar statement with the 
proper officer, person, or authority where the bond. is filed on reeord. All 
statements provided for in this section must be served personally on the 
principal as in this section provided, if he can be found for service in the 
state of Montana; if not he may be served by publication in a newspaper at 
the county seat as hereinbefore provided, or if no newspaper be published 
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thereat, then in an adjoining county, without any order from any court or 
other authority: provided further, in all cases for which publication is pro- 
vided, a printed or written notice posted in. at least ten (10) conspicuous 
places in the county for the time specified for publication of said notice 
shall be deemed legal notice thereof. 

History: En. Sec. 2, Ch. 134, L. 1941. 


6-327. Failure to file new bond vacates office—when. If any officer or 
person shall fail to file within twenty (20) days from the date of personal 
service, or within forty (40) days from the date of the first publication or of 
posting notice as provided herein, a new or additional bond or undertaking, 
the office or appointment of the person or officer so failing shall become va- 
cant, and such officer or person shall forfeit his office or appointment, and 
the same shall be filled as in other cases of vacancy, and in the manner pro- 
vided by law; and the person applying to be released from liability on such 
bond or undertaking shall not be holden or liable thereon after the date 
herein provided for the vacating and forfeiting of such office or appointment. 
History: En. Sec. 3, Ch. 134, L. 1941. 


6-328. Liability of sureties where new bond is given. In case a new or 
additional undertaking be filed, the sureties on the original undertaking not 
asking tobe released, and on the new or additional bond or undertaking, 
shall be and continue liable for the official acts of such officer or person, 
jointly and severally, the same as if all were sureties on one and the same 
instrument. This shall not be deemed to provide retroactive lability on the 
new surety. 

History: En. Sec. 4, Ch. 134, L. 1941. 


6-329. Amount of new undertaking — how determined. Whenever a 
statement is filed, or filed and served as herein provided, the proper au- 
thority shall prescribe the penalty or amount in which a new or additional 
bond or undertaking shall be filed unless already provided by statute; and if 
no such order be made, then such new or additional bond or undertaking 
shall be executed for the same amount as the original. 

History: En. Sec. 5, Ch. 134, L. 1941. 


- 6-830. (502) Effect of discharge of sureties. No surety must be re- 
leased from damages or liabilities for acts, omissions, or causes existing or 
which arose before discharge of the surety as hereinbefore provided but such 
legal proceedings may be had therefor in all respects as though no such dis- 
charge had been had. 


History: En. Sec. 1083, Pol. C. 1895; 502, R. C. M. 1921; amd. Sec. 6, Ch. 134, 
re-en. Sec. 411, Rev. C. 1907; re-en. Sec. IL. 1941. Cal. Pol. C. Sec. 980. 


6-331. (503) Applicable to what bonds. The provisions of this chapter 
apply to the bonds of state, county, town, or township officers or on the 
official bond of any executor, administrator, guardian or on the bond or 
undertaking of any person where by law a bond or undertaking is required. 


History: Ap. p. Sec. 1084, Pol. C. 1895; Executors and Administrators©=26, 527 
amd. Sec. 7, p. 82, L. 1899; re-en. Sec. 412, et seq.; Guardian and Ward¢#15, 173 et 
Rev. C. 1907; re-en. Sec. 503, R. C. M. — seq.; Receivers@~51, 212 et seq. 

1921; amd. Sec. 1, Ch. 17, L. 1935; amd. 6 CJS. Assignments for Benefit of 
Sec. 7, Ch. 134, L. 1941. Cal. Pol. C. Sec. Creditors §§ 174, 405; 44 & 45 C.J.S. Exec- 
981, ~ utors' and Administrators §§67, 945, 949 
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et seq., 1022, 1033, 1037; 39 C.J.S. Guardian 
and Ward §§ 32 et seq., 197 et seq. 

21 Am. Jur. Executors and Administra- 
tors, p. 452, §§ 133, 134; p. 453, § 136; 25 
Am. Jur. 34, Guardian and Ward, § 47; 45 
Am. Jur. 83, Receivers, §§ 94 et seq. 

Leave of court as a prerequisite to an 
action on an executor’s, administrator’s 
_or statutory bond. 2 ALR 563. 

Bond of executor or administrator as 
covering debt due from principal to dece- 
dent. 8 ALR 84. 

Invalidity of designation of officer, fi- 
duciary or depository as affecting liability 
on bond. 18 ALR 274. 


BONDS AND UNDERTAKINGS 


Right of sureties on bonds to take ad- 
vantage of noncompliance with statutory 
requirement as to approval of bond. 77 
ALR 1479. 

Liability of sureties on bond of guard- 
ian, executor, administrator or trustee for 
defaleation or deficit occurring before 
bond was given. 82 ALR 585. 

Power or discretion of court, after bond 
of executor, administrator, or testamen- 
tary trustee has been given, to dispense, 
discontinue, or modify bonds. 121 ALR 
951. 

Right of court or guardian to use funds 
of incompetent for benefit of others, then 


Liability of clerk of court or his bond 
for money paid into his hands by virtue 
of his office. 59 ALR 60. 

6-332. (504) Bonds of receivers, assignees, etc. All bonds or under- 
takings given by trustees, receivers, assignees, or officers of a court in an 
action or proceeding for the faithful discharge of their duties, where it is 
not otherwise provided, must be in the name of and payable to the state of 
Montana, and, upon the order of the court where such action or proceeding 
is pending, may be prosecuted for the benefit of any and all interested there- 
in. 


History: En. Sec. 1085, Pol. C. 1895; 
re-en. Sec. 413, Rev. C. 1907; re-en. Sec. 
504, R. C. M. 1921. Cal. Pol. C. Sec. 982. 


incompetent. 160 ALR 1435. 


46 C.J. Officers § 90; 53 C.J. Receivers 
§§ 88, 697 et seq.; 65 CJ. Trusts §§ 411 
et seq., 1007 et seq. 

4 Am. Jur. 415, Assignments for Benefit 
of Creditors, §§ 148, 149; 45 Am. Jur. 83, 
Receivers, §§ 94 et seq. 


Assignments for Benefit of Creditors¢= 
204, 415; Receivers€—51, 218; Trusts¢= 
161, 387. 

6-333. (505) Actions on official bonds—notice of pendency. When an 
action is commenced in any court in this state, for the benefit to the state, to 
enforce the penalty of or to recover money upon an official bond or obliga- 
tion, or any bond or obligation executed in favor of the state of Montana, 
or of the people of this state, the attorney or other person prosecuting the 
action may file with the clerk of the court in which the action is com- 
menced an affidavit, stating either positively or on information and belief 
that such bond or obligation was executed by the defendant, or one or 
more of the defendants (designating whom), and made payable to the 
people of the state, or to the state of Montana, and that the defendant or 
defendants have real estate or some interest in lands (designating the 
eounty or counties in which the same is situated), and that the action is 
prosecuted for the benefit of the state; and thereupon the clerk of the 
court receiving such affidavit must certify to the county clerk in which 
such real estate is situated the names of the parties to the action, the 
name of the court in which the action is pending, and the amount claimed 
in the complaint, with the date of the commencement of the suit. 

History: En. Sec. 1086, Pol. C. 1895; Lis Pendens€—13 et seq. 
re-en. Sec. 414, Rev. C. 1907; re-en. Sec. 38 C.J. Lis Pendens § 45 et seq. 

505, R. C. M. 1921. Cal. Pol. C. Sec. 983. pe Am. Jur. 205, Publie Officers, §§ 436 
et seq. 

6-334. (506) Same—judgment lien on property of defendants. Upon 
receiving such certificate, the county clerk must indorse upon it the time of 
its reception, and such certificate must be filed in the same manner as notices 
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of the pendency of action affecting real estate; and any judgment recovered 
in such action is a lien upon all real estate situated in any county in which 
such certificate is so filed, belonging to the defendant, or to one or more 
of such defendants, for the amount the owner thereof is or may be liable 
upon the judgment, from the filing of this certificate. 


History: En. Sec. 1087, Pol. C. 1895; Lis Pendens@=18, 22 et seq. 
re-en. Sec. 415, Rev. C. 1907; re-en. Sec. 38 C.J. Lis Pendens §§ 61, 86 et seq. 
506, R. C. M. 1921. Cal. Pol. C. Sec. 984. 


6-335. (507) Bonds of deputies, clerks, etc. Every officer or body ap- 
pointing a deputy, clerk, or subordinate officer, may require an official bond 
to be given by the person appointed, and may fix the amount thereof. 


History: En. Sec. 1088, Pol. C. 1895; officer nor his surety may complain that 
re-en. Sec. 416, Rev. C. 1907; re-en. Sec. they have suffered loss. County of Silver 
507, R. C. M. 1921. Cal. Pol. C. Sec. 985. Bow v. Davies, 40 M 418, 433, 107 P 81. 


OP. Anat adic eee i Officers€—37 and specific topics. 
Under this section, an officer may in- 46 C.J. Officers § 380 et seq 
demnify himself by requiring a bond of a . 
his deputy; failing to do this, neither the se Galt Hah TOC an ee ha 
6-336. (508) Bond of county clerk, where filed. The official bond of 
the county clerk must, after being recorded, be filed in the office of the 
county treasurer, and the safe-keeping of the same is hereby made the duty 
of the county treasurer. 


History: En. Sec. 1089, Pol. C. 1895; Counties¢—64. 
re-en. Sec. 417, Rev. C. 1907; re-en. Sec. 20 C.J.S. Counties §§ 102, 104. 
508, R. C. M. 1921. Cal. Pol. C. Sec. 986. 


6-337. (509) Actions to compel specific performance, etc. In any action 
to compel the specific performance of an agreement to sell real estate af- 
fected by the lien created by the filing of the certificate mentioned in section 
6-334, which agreement was made prior to the filing of such certificate, but 
the purchase price thereof is not due until after the filing of said certifi- 
cate, the judge of the district court in which said action for specific per- 
formance is tried, must, if the purchaser is otherwise entitled to specific 
performance of such agreement, order the said purchaser to pay the pur- 
chase price, or so much thereof as may be due, to the state treasurer, taking 
his receipt therefor. Upon such payment the purchaser is entitled to en- 
force the specific performance of the agreement, and take said real estate 
free from the liens created by the filing of said certificate. The moneys so 
paid to the state treasurer must be held by him, pending the litigation men- 
tioned in said certificate, and subject to the lien created by the filing of said 
certificate. If judgment is recovered against the defendant, the state treas- 
urer in his settlement must pay to the county treasurer entitled to the same 
the amount due the county. 


History: En. Sec. 1090, Pol. C. 1895; Lis Pendens¢—25. 
re-en. Sec. 418, Rev. C. 1907; re-en. Sec. 38 C.J. Lis Pendens §93 et seq. 
509, R. C. M. 1921. Cal. Pol. C. Sec. 987. 


CHAPTER 4 


PUBLIC WORKS CONTRACTOR'S BOND 


Section 6-401. Contractors performing public work to furnish bond—conditions. 
6-402. Notice to contractor of furnishing provender, material or supplies 
required. 
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6-401 BONDS AND UNDERTAKINGS. — 


6-403. Liability of officers for failure to require bond. 
6-404. Amount and terms of bond—notice of claimant—form—actions on bonds 
—special provisions in bonds. 


6-401. (5668.41) Contractors performing public work to furnish bond— 
conditions. Whenever any board, council, commission, trustees or body 
‘acting for the state, or any county, municipality or any public body, shall 
contract with any person or corporation to do any work for the state, county, 
or municipality or other public body, city, town or district, such board, coun- 
cil; commission, trustees or body shall require the corporation, person or 
persons with whom such contract is made, to make, execute and deliver to 
such board, council, commission, trustees or body, a good and sufficient 
bond with two or more sureties, or with a surety company as surety, con- 
ditioned that such corporation, person or persons shall faithfully perform all 
of the provisions of such contract, and pay all laborers, mechanics, sub- 
contractors and material men, and all persons who shall supply such cor- 
poration, person or persons, or subcontractors with provisions, provender, 
material, or supplies for the carrying on of such work, a copy of such bond 
shall be filed with the county clerk and recorder of the county where such 
work is performed or improvement made, or if to be performed in more 
than one county, then with the county ae of either county, except in cases 
of cities and towns, in which case such bond shall be filed with the city 
or town clerk thereof; and any corporation, person or persons performing 
such services, or furnishing such provender, provisions, supplies, or mate- 
rial to any sub-contractor shall have the same right under the provisions 
of such bond as if such work, services, provender, provisions, supplies or 
material, was furnished to the original contractor; provided, however, that 
the provisions of this act shall not apply to any money loaned or advanced 
to any such contractor, sub-contractor or other person in the performance 
of any such work. 

History: En. Sec. 1, Ch. 20, L. 1931. References 


Kirkpatrick v. Douglas, 104 M 212, 222, 
65 P 2d 1169; H. Earl Clack Co. v. Staun- 
ton, 105 M 375, 378, 72 P 2d 1022. 


Action on Contract—Change of Venue 


An action brought by a _ merchant 
against a state highway contractor and 
his bondsman under this and secs. 6-402 
and 6-404, to recover for supplies furnished 
the former’s subcontractor, was held to 


Counties¢-123; Municipal Corporations 
346; States¢-101. 


be one upon a contract between the con- 
tractor and the state for the benefit of 
third persons and to be triable in the 
county in which the person entitled. to 


20 C.J.S. Counties § 201; 44 C.J. Muni- 
cipal Corporations § 2533; 59 C.J. States 
§ 303 et seq. 

Right of person furnishing material or 


labor to maintain action on contractor’s 


payment resided or had his place of busi- 
bond. 77 ALR 21. 


ness. H. Earl Clack Co. v. Staunton et al., 
100 M 26, 29, 44 P 2d 1069. 


6-402. (5668.42) Notice to contractor of furnishing provender, material 
or supplies required. Every person, firm or corporation furnishing pro- 
vender, provisions, materials or supplies to be used in the construction, per- 
formance, carrying on, prosecution or doing of any work for the state, or 
any county, city, town, district, municipality or other public body, shall not 
later than seven (7) days after the date of the first delivery of such pro- 
vender, material, supplies or provisions to any sub-contractor or agent of 
any person, firm or corporation having a sub-contract for the construction, 
performance, carrying on, prosecution or doing of such work, deliver or send 
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by registered mail to the contractor a notice in writing stating in substance 
and effect that such person, firm or corporation has commenced to deliver 
provender, provisions, materials or supplies for use thereon, with the name 
of the sub-contractor or agent ordering or to whom the same is furnished, 
and that such contractor and his bond will be held for the same, and no 
suit or action shall be maintained in any court against the contractor or his 
bond to recover for such provender, provisions, material or supplies, or any 
part thereof, unless the provisions of this act have been complied with. 
History: En. Sec. 2, Ch. 20, L. 1931. a condition precedent to the right to pro- 


What Defense Not Available To Con- 
tractor 


Where plaintiff in an action against a 
highway contractor and his surety to re- 
cover for supplies furnished to drivers of 
trucks of a subcontractor, had not re- 
ceived pay therefor, defense that the 
subcontractor deducted the amount owing 
from the wages of the drivers, and that 
therefore he was the agent of plaintiff 
in collecting for the supplies, did not alter 
the liability of the contractor and his 
surety under their contracts. H. Earl 
Clack Co. v. Staunton, 105 M 375, 384, 
72 P 2d 1022. 


Where Subcontractor Agent of Contrac- 


ceed to suit does not deprive one of right 
to maintain an action instituted on’ the 
theory that the subcontractor was the 
agent of the contractor, without having 
first given notice, and therefore the. con- 
tractor and. his surety were liable for the 
indebtedness incurred to materialman who 
furnished supplies to subcontractor—rela- 
tionship of principal. and agent established 
by contracts. H. Harl Clack Co. v. Staun- 
ton, 105 M 375, -380, 72 P 2d 1022. 


Counties€123; Municipal Corporations 
C347 (1); States¢>101. 

20 C.J.S. Counties § 201; 44 C.J. Munici- 
pal Corporations § 2549; 59 CJ. States 
§ 303 et seq. 


tor 
This section making the giving of notice 


6-403. (5668.43) Liability of officers for failure to require bond. If any 
board, council, commission, trustee or body acting for the state, or any board 
of county commissioners or any mayor and common council of any incorpo- 
rated city or town, or tribunal transacting the business of any such municipal 
corporation, shall fail to take such bond as herein required, the state or such 
county, incorporated city or town, or other municipal corporation shall be 
liable to the persons mentioned in section 6-401 to the full extent and for 
the full amount of all of such debts so contracted by any such sub-con- 
tractor as well as such contractor. 


History: En. Sec. 3, Ch. 20, L. 1931. 20 C.J.S. Counties § 201; 44 C.J. Munici- 


pal Corporations § 2533; 59 C.J. States 
§ 303 et seq. 


Counties€123; Municipal Corporations 
€=345; States€>101. 


6-404. (5668.44) Amount and terms of bond—notice of claimant—form 
—actions on bonds—special provisions in bonds. The bond mentioned in sec- 
tion 6-401 shall be in an amount equal to the full contract price agreed to be 
paid for such work or improvement, and shall be to the state of Montana, 
except in cases of cities and towns, in which case such municipality may, by 
general ordinance, fix and determine the amount of such bond, and to whom 
such bond shall run; provided, that the same shall not be for a less amount 
than twenty-five per centum (25%) of the contract price of any such im- 
provement, and may designate that the same shall be payable to such city or 
town and not to the state of Montana. All such persons mentioned in said 
section 6-401 shall have a right of action in his or her or their own name or 
names, on any bond furnished under the terms of this act for work done by 
such laborers or mechanics and for provender, materials, supplies, provisions 
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or goods supplied and furnished in the prosecution of such work or the mak- 
ing of such improvements; provided, that such persons shall not have any 
right of action on such bond for any sum whatever, unless within thirty (30) 
days from and after the completion of the contract with an acceptance of 
the work by the affirmative action of the board, council, commission, trustees, 
officer or body acting for the state, county or municipality or other public 
-body, city, town or district, the laborer, mechanic or subcontractor, or 
material man or person claiming to have supplied provender, materials, pro- 
visions or goods for the prosecution of such work, or the making of such 
improvement, shall present to and file with such board, council, commission, 
trustees or body acting for the state, county or municipality or other public 
body, city, town or district, a notice in writing in substance as follows: 


“TQ (here insert the name of the state, county, or municipality or other 
public body, city, town or district) : 


NOTICE IS HEREBY GIVEN that the undersigned (here insert the name 
of the laborer, mechanic or subcontractor, or materialman, or person claim- 
ing to have furnished labor, materials or provisions for or upon such con- 
tract or work) has a claim.in thesum ofa. bu. .19iasnse? 603 So. yee Dollars 
(here insert the amount) against the bond taken from... eeeeceeteeee 
foie 3.0L EE. (here insert the name of the principal and surety or sureties 
tipon. such bond) cor the work Ol. af ke ea (here insert a 
brief mention or description of the work concerning which said bond was 
taken). 

(Here to be signed) 2 


Such notice shall be signed by the person or corporation making the 
claim or giving the notice, and said notice, after being presented and filed, 
shall be a public record open to inspection by any person, and in any suit 
or action brought against such surety or sureties by any such person or 
corporation to recover for any of the items hereinbefore specified, the pre- 
vailing party shall be entitled to recover in addition to all other costs, at- . 
torneys’ fees in such sum as the court shall adjudge reasonable; provided, 
however, that no attorneys’ fees shall be allowed in any suit or action 
brought or instituted before the expiration of thirty (30) days following the 
date of filing of the notice hereinbefore mentioned; and provided further, 
that any city or town may impose any other or further conditions and obli- 
gations in such bond as may be deemed necessary for its proper protection in 
the fulfillment of the terms of the contract secured thereby, and not in con- 
flict herewith. 


History: En. Sec. 4, Ch. 20, L. 1931; 
amd. Sec. 1, Ch. 96, L. 1941. 


Fifteen Day Limitation 
Held, that the limitation of fifteen days 
merely marks the time beyond which 


“Acceptance”; by Whom 

The word “acceptance” in the above 
statute as used in connection with a state 
highway contract, contemplates a final, 
complete and unconditional acceptance, 
and there can be no such acceptance while 
there is still a dispute as to the amount 
owing on the contract. It means accept- 
ance by officer or body, not engineer. 
Kirkpatrick v. Douglas, 104 M 212, 219, 
65 P 2d 1169. 


claims may not be filed, and does not pro- 
hibit the filing of claims before there is 
an acceptance of the work. Kirkpatrick 
v. Douglas, 104 M 212, 218, 65 P 2d 1169. 


Counties€-123; Municipal Corporations 
€346, 348; StatesC101. 

20 C.J.S. Counties § 201; 44 C.J. Munici- 
pal Corporations §§ 2533 et seq., 2550 et 
seq.; 59 C.J. States § 303 et seq. 
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TITLE 7 
BUILDING AND LOAN ASSOCIATIONS 


Chapter 1. Laws Regulating the Operation of Building and Loan Associations, 7-101 to 


7-159. 


CHAPTER 1 


LAWS REGULATING THE OPERATION OF BUILDING AND LOAN ASSOCIATIONS 


Section 7-101. 
7-102. 
7-103. 
7-104. 
7-105. 
7-106. 


7-107. 
7-108. 


7-109. 
7-110. 
peli 
205, 
7-113, 
7-114. 
7-115. 
7-116. 
7-147. 
W118; 
7-119. 
7-120. 
7-121. 
jess 
7-123. 
7-124. 
7-125. 
7-126. 
7-127, 

; 7-128. 
7-129, 
7-130. 
Tai 
7-132. 
7-133. 
7-134. 
7-135. 
7-136. 
7-137. 
7-138. 
7-139. 


7-140. 
7-141. 
7-142. 
7-143. 
7-144. 
7-145. 
7-146. 
7-147. 
7-148. 


Purpose—definition. 

Articles of incorporation—contents. 

Certified copy of articles prima facie evidence. 

Evidence of corporate existence or capacity. 

By-laws. 

Capital stock requirements—investigation—certificate of incorporation, 
how issued. 

Directors—duties. 


Superintendent of banks to approve contracts paying income to person 


other than association—penalty for not securing. 
Removal of directors from office. 
Meetings of stockholders and directors. 
Notice of meetings. 
Proxies. 
Powers and duties of building and loan associations. 
Repealing clause—exception. 
Stockholders. 
Transfer of stock—effect. 
Requirements of transfer in certain cases. 
Bonds of officers, agents and employees. 
Employment of agents—licenses and revocation thereof. 
Fund for contingent losses. 
Payment of expenses—losses—dividends—reserve fund. 
Taxation of associations. 
Annual statements. 
Form of statement—where filed. 
Duties of superintendent of banks. 
Powers of superintendent of banks. 
Reports of condition—contents—publication. 
Removal of directors, officers or employees. 
Fees paid into state treasury. 
Application to other persons, corporations, associations, etc. 
Foreign associations—requirements. 
Consent of agent. 
Contracts void if made before compliance with act. 
Shares of stock subject to attachment. 
Laws of other states—reciprocity. 
Conformity required. 
Penalties. 
Superintendent of banks report. a ; 
Obtaining property by fraud, false report, refusal to permit inspection 
of books. 
Purchase of obligations of association by officer. 
Purchase of assets of association by officer. 
Calculation of profits. 
Limitation on loans. 
Joint ownership. 
Trusts—payment. 
Shares held by minor. J 
Reports and examinations by superintendent of banks confidential. 
Checking accounts prohibited. 
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7-149. Voluntary liquidation and settlement. 

7-150. Insolvency or impairment of building and loan association—powers of 
superintendent of banks. 

7-151. Reorganization of associations under liquidation—procedure. 

7-152. Fees of secretary of state—superintendent of banks. 

7-153. Associations may make loans on securities authorized by national housing 
act. 

7-154. Exempt from operation of state laws, when. 

7-155. Act applies only to loans, credits, etc., insured under national housing act. 

7-156. Conversion of building and loan and other home financing institutions 
into federal savings and loan associations. 

7-157. Effect of conversion of association—powers and privileges. 

7-158. Associations empowered to make loans guaranteed under servicemen’s 
readjustment act of 1944. 

7-159. Act controlling. 


7-101. (6355.1) Purpose—definition. A corporation, mutually operated, 
for the purpose of encouraging home ownership and thrift among its mem- 
bers and making substantially all of its loans to them on real estate mort- 
gage security, shall be known in this act as a building and loan association, 
and shall be under the supervision of the state examiner and ex-officio 
superintendent of banks, whose duty it shall be to enforce all laws with re- 
spect thereto. The members of a building and loan association shall be its 
shareholders, stockholders, borrowers or purchasers of real estate under 
contract. Such associations shall have continual succession and shall be or- 
ganized under the provisions of this act. 


History: En. Sec. 1, Ch. 57, L. 1927; Building and Loan Associations¢=1. 
amd. Sec. 1, Ch. 187, L. 1945. 12 CJ.S. Building and Loan Associa- 
tions §§ 1-3. 

pci bee See Fete 9 Am. Jur. 95, Building 

Merchants’ Nat. Bk. v. Dawson County, ang Loan Associations. 

93 M 310, 321, 19 P 2d 892; Security 
Bldg. & Loan Assn. y. Shallow, 96 M 498, - 
501, 31 P 2d 732. 


7-102. (6355.2) Articles of incorporation — contents. Whenever any 
number of persons, not less than five (5), shall desire to incorporate a build- 
ing and loan association, having for its object the conduct and operation of 
such an association as defined in this act, they shall prepare and file ar- 
ticles of incorporation to that effect in the manner in this act specified ; such 
articles shall be signed, sealed and acknowledged in the form now provided 
by the statutes of this state for the conveyance of real estate, and shall in- 
clude the following: | 

1. The name of the association. The name shall not be the same as, 
nor too closely resemble, that in use by any existing corporation established 
under the laws of this state. The words “Building and Loan Association” 
shall form a part of the name, and no corporation not organized under this 
act shall be entitled to use a name embodying said combination of words; 
provided, that the associations now existing may continue their present 
names; 

2. The principal office, or place of business of the association shall be 
within this state ; 

3. The amount of its capital stock and the number of shares into which 
the same shall be divided; such capital stock shall be divided into shares 
having a par value of one hundred dollars ($100.00) ; 

4. A provision that such association is organized under this act for the 
purposes herein expressed ; 
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5. The names and residences of the persons who subscribed and ac- 
knowledged the said declaration, a majority of whom shall be citizens of 
this state, and shall thereafter be called incorporators. 


History: En. Sec. 2, Ch. 57, im 1927. Building and Loan Associations¢=3-5. 
12 C.J.S. Building and Loan Associations 
Cross-Reference  _. . ~~ §§ 5) 6 
Formation of building and loan associa- 9 Am. Jv ur. 102, Building and Loan Asso- 
tions, sec. 15-109. ciations, § 9. 


7-103. (6355.3) Certified copy of articles prima facie evidence. A cer- 
tified copy of any articles of incorporation filed in pursuance of this act, 
must be received in all courts and other places as prima facie evidence of 
the facts therein stated. 


History: En. Sec. 3, Ch. 57, L. 1927. Evidence€343 (5). | 
| d 32 O.J.8. Evidence § 660. 


7-104. (6355.4) Evidence of corporate existence or capacity. The cer- 
tificate issued by the secretary of state in, pursuance of section 7-106, or a 
certificate issued by the superintendent of banks setting forth that any 
association, domestic, or foreign, has fully complied with the provisions of 
this act and is lawfully authorized to transact business in this state shall be 
admitted in, evidence in all, courts in this state, and shall be prima facie 
evidence of the corporate character and capacity of such association and 
of its right to transact business in this state, excepting in an action age 
euted by the state in the nature of quo warranto. 


History: En. Sec. 4, Ch. 57, L. 1927. 32 O.J.S. Evidence §§ 638, 640, 644, 645, 
648, 766, 773. 


Evidence@=334 (1), 383 (4). 


7-105. (6355.5) By-laws. Contemporaneously with or immediately fol- 
‘lowing the execution of said articles of incorporation provided for in section 
7-102, the incorporators then acting in the capacity of directors shall adopt 
appropriate by-laws to govern and prescribe the methods and the officers by 
whom the business of the association shall be conducted. The by-laws shall be 
in conformity with the provisions of this act, and at.all times during the 
regular hours of business shall be open to the inspection of the members at its 
principal place of business. The by-laws, among other things, shall especially 
provide for the character and method of conducting the business. of the 
association, with rules governing the addition of members, the sale of its 
shares, the amount of membership fee; provide for the annual meeting of 
the shareholders; for the annual election and qualification of directors and 
for the term or period during which the directors shall serve; provided that 
the said term or period for all directors shall not be less than one nor more 
than three years, and that the directors shall be so elected that as near as 
possible the term of an equal number shall expire each year; for the ap- 
pointment of officers; for the adoption, ratification and amendment of the 
by-laws and which dadoptiow ratification and amendment may be made either 
by the stockholders or board of directors; for the method of voting at such 
annual meeting and for the periodical investigation of the business and con- 
dition of such association. Provided, however, that no by-laws and no change 
or amendment thereof shall be effective until first approved by the super- 
intendent of banks, and provided further, that no association shall com- 
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mence the transaction of business as such until the by-laws are first approved 
by the superintendent of banks. 


History: En. Sec. 5, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associa- 
tions § 7. 


Building and Loan Associations@=5. 


7-106. (6355.6) Capital stock requirements—investigation—certificate 
‘of incorporation, how issued. The capital stock named in the articles of 
incorporation shall be deemed to refer to the authorized capital stock and 
the organization may be completed and business commenced when five per 
cent. thereof is subscribed and not less than twenty five hundred dollars 
($2500.00), paid in, in cash and such amount must thereafter be maintained ; 
and provided further that whenever such articles of incorporation are in 
due form and regularly executed and the by-laws have been duly approved 
as above required and it shall be made to appear to the satisfaction of the 
superintendent of banks that five per cent. of the authorized capital has 
actually been paid in cash upon the subscription of shares, the superintend- 
ent of banks shall thereupon ascertain from the best sources of informa- 
tion at his command the responsibility, character and general fitness of 
the incorporators, and that there is a reasonable need for the existence of 
such an association, and that the public convenience and advantage will 
be promoted thereby. If the superintendent of banks shall not be satisfied 
with the result of his investigations of the matters above specified, he 
shall, within sixty days (60) after said articles of incorporation and by- 
laws have been presented to him, refuse to issue the certificate hereinafter 
described. If he shall be satisfied with the result of his said investigations, 
he shall within sixty days (60) after said articles of incorporation and by- 
laws have been presented to him, issue under his hand, and official seal, 
a certificate reciting in substance the filing in his office of the articles 
of incorporation and by-laws; that said articles and by-laws conform to 
all the requirements of this act; that he has approved the same and that 
he verily believes that the incorporators are fit and proper persons to con- 
duct the business of a building and loan association as defined in this act 
and said by-laws and that there is a reasonable need for the existence of 
said building and loan association, and that the public convenience and 
advantage will be promoted thereby. Said certificate shall be made in 
quadruplicate and attached to each copy of the articles of incorporation, 
one of which shall be retained by the superintendent of banks, the other 
three shall be returned to the incorporators who shall forthwith file one 
copy thereof in the office of the secretary of state, one in the office of the 
clerk and recorder of the county in which the principal place of business 
of said association is located and the other shall be retained by the asso- 
ciation. Immediately upon the receipt of said certified copy, the secretary 
of state shall issue a certificate of incorporation, whereupon the incor- 
poration of said association shall be deemed complete. 


History: En. Sec. 6, Ch. 57, L. 1927. Basis of settlement between borrowing 
‘member and building and loan association 
Building and Loan Associations€=7-15. which becomes insolvent before stock ma- 
12 C.J.8S. Building and Loan Associations tures. 50 ALR 533. 


§§ 22, 24, 26. Right of borrowing member of building 
9 Am. Jur. 108, Building and Loan Asso- and loan association to tender matured 
ciations, §§ 15 et seq. stock purchased from nonborrowing mem- 


bers. 85 ALB 968. 
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Fraud inducing deposits or subscriptions Purchase or retirement of stock by 
to stock in building and loan association building and loan association at a price 
as ground of rescission or preference where less than its withdrawal value. 134 ALR 
association is insolvent. 100 ALR 573. 1212. 


7-107. (6355.7) Directors—duties. The conduct and management of 
the affairs and business of such association shall be vested in a board of 
directors which shall consist of not less than five (5), nor more than nine 
(9), members. The incorporators of the association shall serve ag directors 
until the first meeting of the stockholders to be held at the time provided 
for by this act, or until their successors are elected and qualified, after 
which, the directors shall be elected by the stockholders of the association 
in accordance with the provisions of this act and the by-laws of the asso- 
ciation. The directors, unless it is otherwise provided by the by-laws of 
‘the association, shall elect or appoint all the officers of the association. 
Such directors when appointed or elected shall file with the superintendent 
of banks their oath of office, as provided in election or appointment of 
bank directors. Meetings of the board of directors must be held at least 
once each month. 


History: En. Sec. 7, Ch. 57, L. 1927. 12 C.J.8. Building and Loan Associations 
§ 9 et seq. 


Building and Loan Associations€=23. 


7-108. (6355.8) Superintendent of banks to approve contracts paying 
income to person other than association—penalty for not securing. No 
fiscal agency or promotion contract or any other contract or arrangement 
whereby the membership fee, or any other income properly payable to the 
association, or any part thereof, shall be payable to an agent or other con- 
tracting party or otherwise than to the association, or whereby any part of 
the business of such association or the management or conduct of its affairs 
or the expense thereof is contracted to another, shall be entered into or 
allowed until the same has been submitted to the superintendent of banks 
and by him approved in writing; nor shall any such contract be extended 
without such approval. Any such contract, or the extension of any such 
contract, not so first approved shall be null and void. Any person operating 
under such a contract or extension, not so first approved or taking or 
receiving any such income properly payable to the association without such 
approval, shall be guilty of a misdemeanor. 


History: En. Sec. 1, Ch. 154, L. 1931. 12 C.J.S. Building and Loan Associations 
58. 


Building and Loan Associations@40. 


7-109. (6355.9) Removal of directors from office. No director shall be 
removed from office except as herein provided, or by a vote of the stock- 
holders holding two-thirds of the capital stock, at a general meeting held 
after previous notice given in the manner provided in section 7-111. Meet- 
ings of the stockholders for this purpose may be called by the president, 
or by a majority of the directors, or by stockholders holding not less than 
twenty-five per cent. of the capital stock. 


History: En. Sec. 8, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 


Building and Loan Associations€—23 (2). 
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7-110. (6355.10) Meetings of stockholders and directors. (a) The 
meetings of the stockholders of a Montana building and loan association 
must be held at its office or principal place of business in this state. 


(b) In its by-laws such association shall provide for at least one 
regular meeting of stockholders annually. Notice of any meeting, whether 
regular or special, shall be given by the secretary m accordance with sec- 
tion 7-111. The board of directors shall have the right to call a special 
meeting at any time. The board of directors must also call a special meet- 
ing whenever petitioned so to do by stockholders owning at least twenty- 
five per cent. of the issued stock. The secretary shall call special meetings 
in the same manner as provided in section 7-111. 


History: En. Sec. 9, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
§§ 16, 18. 


Building and Loan Associations=6 (2). 


7-111. (6355.11) Notice of meetings. At least thirty (80) days prior 
to any annual or special meeting of any such association a notice stating the 
time and place of such meeting shall be deposited in the post office at the 
principal place of business of such association directed to each member at his 
address, as the same appears at the time on the books of the association, 
and when so deposited, postage prepaid, shall be deemed a legal and suffi- 
cient notice of any such meeting: provided also that in addition thereto 
notice may be given by four (4), consecutive weekly publications in a 
newspaper published in the county where the association has its principal 
place of business. Such publication shall be complete on the day of the 
fourth publication and in notices of special meetings there shall be at- 
tached to and accompanying such notice a statement of any matter or 
matters to be considered at said meeting. All members of such association 
shall be entitled to vote at such meetings in person or by proxy. 


History: En. Sec. 10, Ch. 57, L. 1927. 


7-112. (6355.12) Proxies. At least once every year the board of direc- 
tors of every building and loan association shall, by resolution, direct the 
seéretary of such association and he shall mail to every stockholder of such 
association a blank form of proxy, and the stockholder shall have the right 
and privilege of withdrawing his former proxy and of substituting another 
in its Stead. Every proxy shall continue in force and be binding upon the 
stockholder until such proxy is revoked or another SEAT 


History: En. Sec. 11, Ch. 57, L. 1927. 


7-113. (6355.18) Powers and duties of building and loan associations. 
Every building and loan association is a creature of the law having certain 
powers and duties of a natural person and as such has power: 

(1) Of continual succession, by its corporate name; 

(2) .To sue and be sued, in any court; 

(3) To make and use a common seal and alter same at pleasure ; 

(4) .To appoint such officers or agents as the business of the corporation 
may require, and to allow them suitable compensation ; 

(5) To enter into any obligations or contracts essential to the trans- 
action of its ordinary affairs, or for the purposes of the corporation. 

(6) Such associations shall have power to issue stock to members on 
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such. terms and conditions as the constitution and byrlawas: max provide, but 
no association shall issue preferred stock. he 


(7) To assess and collect from members dues on stock and interest on. 
loans at the times and in the amount as provided for in the constitution and 
by-laws. The combined total of the amounts paid to an: association for 
interest, commission, bonus, discount and other similar charges, less a proper 
deduction for all dividends, refunds, and cash credits of all kinds, shall not 
create an actual net cost to the borrower in excess of the maximum lawful 
contract rate of interest in this state. Interest not. exceeding the maximum 
lawful contract rate may also be charged on unpaid interest payments from 
the time such interest payments are due. Interest, not exceeding the lawful 
contract rate, may also be charged and collected on delinquent stock pay- 
ments when Ritch unpaid payments are credited with dividends. Said interest 
shall in no event be at a rate exceeding the rate per centum of the dividend 
deelared on the same unpaid stock payments. No association shall charge 
or collect from any stockholder, member or borrower, any fines, premiums, 
or penalties of any kind wHitsdever: Any officer, agent or hee of any 
association collecting or attempting to collect any penalty, fine or premium 
of any kind whatsoever or any interest at a rate higher than provided in 
the note or other evidence of debt and in this act, shall be guilty of a 
misdemeanor. 

ep a LY permit members to withdraw all or part of their stock credits 
at such times and upon such terms, as the constitution and by-laws may 
provide; provided that no charge or fee, except as herein provided, shall be 
made against any member who withdraws his stock, after having given 
thirty (30) days’ notice of such withdrawal; uo wded, also, that no fine 
of any description shall be made upon the par value of such stock or upon 
the declared dividends because of such withdrawal. Any member who with- 
draws his stock or whose stock is matured, shall be entitled to receive all dues 
paid in and all dividends declared less interest, if any, as provided in subsec- 
tion 7, less a reasonable membership fee not exceeding two (2) per centum of 
the par value of each share of stock and less a pro rata'share of all losses, if 
any, which have occurred, and no other fine or assessments shall be made 
against such stock. Applications for withdrawal are to be registered on the 
books of the association in the order received and one-half of all cash 
collections, not required to meet outstanding contracts, must be used for the 
payment of the matured stock and of the withdrawals in the order regis- 
tered; provided, however, that the other half of such collections each 
month may be used for the payment of withdrawals other than in the order 
registered, but no member shall receive more than one hundred dollars 
($100.00) in any oné month other than by payment of an application for 
withdrawal in the order registered. ‘The term “outstanding contracts” in- 
eludes the costs and expenses of operation, completion of loans, payment 
of taxes and assessments and necessary remodeling and repairs on properties 
owned by or mortgaged to the association, TEpsnee ae of all borrowed money 
and all fixed charges. 

(9) To cancel shares of spaak upon which all auediti have been saris 
drawn, or upon which loans have been eancelled or stock. upon which no 
payments have been made for a period of six (6) months, by returning to 
the stockholders all credits, if any, and reissue such shares as new stock. 
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(10) To issue stock to minors and permit the same to be withdrawn as 
other stock, and the receipt of such minor shall be a valid acquittance if 
his rights have been fully secured to him. 


(11) To acquire, hold, encumber and convey such real estate and 
personal property as may be necessary for the transaction of its business, or 
necessary to enforce or protect its securities. Provided, not over ten (10) 
per cent. of the assets of any association shall be invested in home office 
buildings, furniture and fixtures. Also ownership of other real property 
acquired in any manner or for any purpose shall not be held for more than 
five (5) years, except by permission of the superintendent of banks. 


(12) To borrow money, only when necessary not exceeding twenty (20) 
per centum of its assets except when borrowing from the federal home loan 
bank as hereinafter provided, and issue its promissory note therefor; pro- 
vided, that the assets and securities of an association shall not be pledged 
or hypothecated to secure its borrowed money or for any other purpose, 
without the consent of the superintendent of banks. However, if the super- 
intendent of banks determines that it is advisable to pledge assets in order 
that funds may be secured he may authorize such pledging or hypothecation ; 
but in no event shall the margin of security pledged exceed twenty-five 
(25) per centum of the funds so borrowed except when funds are borrowed 
from the federal home loan bank; an association may borrow money from 
the federal home loan bank upon such terms as may now or hereafter be 
required by the federal home loan bank, and to execute the promissory note 
of the corporation therefor, and to pledge or hypothecate any of the assets 
of the corporation to secure the repayment of said loan, with interest, in 
accordance with the federal home loan bank act, and the rules and regula- 
tions adopted or to be adopted thereunder. 


(13) To make loans to members on the security of the shares of the 
association, and also on their notes secured by first mortgages on improved 
real estate, including suburban homes, but not on farm lands or mining 
property, for not to exceed seventy-five (75) per centum of the actual value 
of such real estate, and upon such terms and conditions as may be provided 
in the constitution and by-laws; provided, however, that in all cases where 
the promissory note, or other written evidence of the loan made by any 
building and loan association required the payment of said loan, or total 
aggregate sum of principal and interest in periodic installments, said 
promissory note, or other written evidence of debt shall specifically state 
the actual interest rate charged the borrower upon the unpaid balance of 
the principal amount at each periodic payment; provided, further, that when 
the note or other evidence of debt does not require the payment of said 
loan in periodic installments, the note or other evidence of debt shall 
specifically state the actual rate of interest to be charged the borrower. 


Provided, however, that in all notes and mortgages now in force which 
do not specify the actual rate of interest charged the borrower upon the 
unpaid balance of the principal at each periodic payment, all payments 
made on the said notes must be distributed by crediting the same, first, 
upon the interest on the unpaid balance of the loan at the rate actually 
earned under the terms of the notes and mortgages, and the remainder upon 
the principal of the loan, and no charges or deductions from any of said 
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periodic payments shall be permitted by any such association not specifically 
provided for in said promissory note or other evidence of such loan. 

(14) To cancel such loans and release the securities on such terms as 
the board of directors may provide. But any borrower may have his loan 
cancelled upon the following terms, to-wit: 

By paying all the interest up to date of cancellation and the sum actually 
borrowed, less payments on principal, dues paid in and the dividends 
credited. 

(15) To invest the money of the association in: 

(a) The bonds and securities of the United States, bonds and other 
obligations guaranteed as to interest and principal by the United States, and 
the stocks, bonds, debentures and other securities and obligations of any 
federal home loan bank created under the laws of the United States; 

(b) The bonds and warrants of any state and of any county, city or 
school district of the state of Montana; 

(c) The obligations of the federal savings and loan insurance corpora- 
tion lawfully issued pursuant to Title IV of the national housing act; 

(d) Improved real estate which has been sold under contract, including 
surburban homes, but not including farm lands or mining property; pro- 
vided, however, that the total amount remaining so invested, excluding real 
estate otherwise acquired, shall at no time exceed fifteen (15) per cent. of 
its assets; and provided further, that in no specific case shall the amount so 
invested exceed eighty-five (85) per cent. of the price stipulated in the 
contract of sale or eighty-five (85) per cent. of the value of the property so 
purchased, whichever is the lesser ; 

(e) Not to exceed ten (10) per cent. of the association assets in other 
bonds and securities. 

(16) To loan money to other building and loan associations ; 

(17) To make such semi-annual distribution of all the earnings after 
payment of expenses and setting aside a sum for the contingent funds as 
herein provided ; 

(18) To amend its articles of incorporation by changing the name, place 
of business, the number of directors; to increase or decrease the capital 
stock and provide for its own continual succession by a majority vote of its 
directors; provided that no such amendments shall be effected until first 
approved by the superintendent of banks; 

(19) To dissolve the corporation in accordance with the provisions of 
this chapter ; 

(20) To provide by constitution and by-laws, adopted or amended, by 
its board of directors for the proper exercise of the powers herein granted 
and the conduct and management of its affairs; 

(21) All such other powers as are necessary and proper to enable such 
corporation to carry out the purpose of its organization. 

(22) Any two (2) or more building and loan associations, by and th 
the consent and approval of the superintendent of banks, may consolidate 
and unite and become incorporated in one (1) body, with or without any 
dissolution or division of the funds or property of any such association, or 
any such association may transfer its engagements, funds and property to 
any like association upon such terms as may be agreed upon by a majority 
vote of the respective board of directors, and ratified by a two-thirds (2/3) 
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vote of the shares present and voting in person or by proxy at a special 
meeting or, meetings of the stockholders of the.respective associations con- 
vened for that purpose, upon notice given as provided by law, said notice 
to state the object of the meeting. No. such, transfer shall prejudice any 


right of any creditor of such association. 


History: .En. Sec. 12, Ch. 57.L. 1927; 
amd. Sec. 1, Ch. 163, L. 1929; Subd. 22 
added by Sec. 1, Ch. 168, L. 1931, and rep. 
by Sec. 4, Ch. 11, L. 1933; amd. Sec. 1, 
Ch: 11, L. 1933; amd. Sec. 1, Ch. 80, L. 


1939. Subd. 12 was also amended by Sec. 


1, Ch. 164, L. 1943. 


Cross-Reference 


Investments in certain federally guaran- 
teed bonds authorized, secs. 35-142, 35-143. 


Building and Loan Associations@1-40. 

12 C.J.S. Building and Loan Associations 
§§ 3 et seq., 49 et seq. 

9 Am, Jur. 130, Building and Loan Asso- 
ciations §§ 42-45, 

Power of building and loan association 


.to borrow money to pay withdrawing mem- 


bers. holding either matured, or partially 
matured stock. 87 ALR 1156. 

Right of building and loan association 
to set. off, against withdrawal value or 
right of stock, an independent indebted- 
ness of member. 88 ALR 621. 

Building and loan. association as within 
statute relating to lenders of money. 99 
ALR 1027. 

Right of building and loan association 
to transfer to third person loan made to 
borrowing member. 112 ALR 459. 

Building and loan associations, which 
are members of Federal reserve banks or 
similar Federal agencies or national banks, 


as within state social security or unem- 


ployment compensation act. 145 ALR 1074. 


7-114,. Repealing clause—exception. All acts and parts of acts in con- 
flict herewith are hereby repealed; provided, however, that this act shall 
not be.so considered or, construed as to in any way modify or repeal the 
provisions, of sections 7-153, 7-154 and 7-155, relating to transactions under 
the provisions of the national housing act as amended. 

History: En. Sec. 2, Ch. 80, L. 1939. 


7-115. (6855.14) Stockholders. The owners of shares in a building and 
loan association are called stockholders. 


History: En. Sec. 13, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
| §§ 16-21, 28. . 
9 Am. Jur. 104, Building and Loan Asso- 


ciations, §§ 10-14. 


Building and Loan Associations¢6-8. 


7-116. (6355.15) Transfer of stock—effect. The delivery of a stock 
certificate of a building and loan association to a bona fide purchaser or 
pledgee for value, together with a written transfer of the same, or a written 
power of attorney to sell, assign or transfer the same, signed’ by the owner 
of the certificate, shall be a sufficient delivery to transfer the title as 
against the creditors of the transferor and subsequent purchasers, but no 
such transfer shall affect the right of the building and loan association to 
pay any dividend due upon the stock, or treat the holder of record as the 
holder in fact, until such transfer is recorded upon the books of'the building 
and loan association, or a.new certificate is issued to the person to whom it 
has been transferred. | 


History: En. Sec. 14, Ch. 57, L. 1927. : 12: C.J.S. Building and Loan Associations 


24. 
; 9 Am, Jur. 121, Building and Loan Asso- 
ciations, § 31. 

7-117. (6355.16) Requirements of transfer in certain cases. When a 
certificate of stock in a building and loan association is owned..by persons 
residing out of the state, or is lost, the president, secretary or directors of. 
such association, before entering any transfer of:such stock on its.books, or 
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before issuing a new certificate therefor to the transferee or owner, may. 
require from the attorney or agent of the owner or from the person claiming 
under the transfer, an affidavit or other evidence that the owner was alive 
at the date of the transfer or that, the original certificate is lost and has 
not been assigned or transferred, and may also require from the attorney, 
agent or claimant a bond of indemnity with a surety or sureties satisfactory 
to the officers of such association, to protect such association against any 
liability to the owner, assignee or transferee of such shares or the legal 
representatives of the owners of such shares, in case of his or her death 
before the transfer, and also to protect such association against any liability 
accruing or resulting by reason of said lost or original certificate being 
thereafter presented to it. If such affidavit or other evidence or bond 
be not furnished when required, as herein provided, neither such association 
nor any officer thereof shall be liable for refusing to enter the transfer on 
the books of the association. 


History: En. Sec. 15, Ch. 57, L. 1927. 


7-118. (6355.17) Bonds of officers, agents and employees. It shall be 
the duty of the board of directors of every building and loan association to 
require that all officers, agents and employees of building and loan associa- 
tions whose duty includes the handling of moneys, notes, bonds, credits and 
cash items, and whose duties include bookkeeping or the making of entries 
in relation to the business of the building and loan association and its 
eustomers, be bonded. The board of directors shall by order duly entered 
upon the minute books of the board designate all the officers, agents and 
employees to be so bonded and the amount of bonds to be given by each. 
Such action as to the personnel and amount and the surety company or 
sureties to be subject to approval by the state superintendent of banks, 
the bonds to be in such form as shall be provided and approved by the 
state superintendent of banks, the bonds to be approved by the president 
of the building and loan association and his action reported to the board of 
directors; all bonds required by this section to be kept in the custody of 
the building and loan association subject to inspection by examiners from 
the office of the superintendent of banks; provided, as far as possible, they 
shall not be placed in the custody of the officer, agent or employee for 
whom the same is given. 


History: En. Sec. 16, Ch. 57, L. 1927; Building and Loan Associations¢=23. 
amd. Sec. 1, Ch. 5, L. 1933. 12 C.J.S. Building and Loan Associations 
. §9 et seq. 


7-119. (6355.18) Employment of agents—licenses and _ revocation 
thereof. It shall be unlawful for any building and loan association doing 
business within the state of Montana to employ any agent for the pur- 
pose of soliciting loans and/or the sale of stock in the said association, 
unless he shall first be licensed by the superintendent of banks to solicit 
loans and/or sell the stock of said association and no agent representing 
any association, foreign or domestic, doing business within the state of 
Montana shall solicit loans and/or the sale of stock of any association unless 
he shall first be licensed by the superintendent of banks. 

No license shall be issued to any applicant for an agent’s. icurtan until 
such applicant shall have first filed in the office of the superintendent, of 
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banks a written request from the building and loan association desiring to 
employ him as agent and has made and filed an application therefor upon 
a form to be prescribed and furnished by the examiner, which must 
show the applicant’s name, business and residence address, community or 
district in which he wishes to act as agent, the name of the company to be 
represented, his occupation for the last twelve months and such other 
information as the superintendent of banks may require. If the super- 
intendent of banks is satisfied that the applicant is a fit and proper person 
to engage in the solicitation of loans and/or the sale of stock he shall issue 
the license. The superintendent of banks upon ten (10) days’ notice to 
any agent, and upon hearing thereon, may revoke the license of any agent 
upon the following grounds: 

(1) For misrepresentation ; 

(2) If the said agent be convicted in any court for violation of the 
criminal statutes; 

(3) When satisfied that said agent is not a fit and proper person to 
engage in the business of selling building and loan association stock; 

(4) He shall revoke the license of any agent upon the request of such 
association employing such agent. 

Each license provided for in this act shall expire on December 31st 
of each year, and for the issuance or renewal thereof the superintendent of 
banks shall require a fee of two dollars ($2.00). 

History: En. Sec. 17, Ch. 57, L. 1927. 


7-120. (6355.19) Fund for contingent losses. The amount to be set aside 
to the fund for contingent losses shall be determined by the board of direc- 
tors, but in all permanent or serial associations at least five per cent. (5%) 
of the net earnings shall be set aside each year for such fund until it reaches 
at least five per cent. (5%) of the book value of the stock. All losses shall 
be paid out of such fund until the same is exhausted, and whenever the 
amount in said fund falls below five per cent. (5%) of the book value of the 
stock as aforesaid, it shall be replenished by annual appropriations of at 
least five per cent. (5%) of the earnings, as hereinbefore provided, until 
it again reaches said amount. 


History: En. Sec. 18, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
§§ 1-6, 49-55, 57. 


Building and Loan Associations¢1-3, 
24, 


7-121. (6355.20) Payment of expenses — losses — dividends — reserve 
fund. All expenses of any such association shall be paid out of the earnings 
only, in such manner as may be provided in its by-laws. The charges incident 
to a loan, if paid by the borrower, shall not be deemed a part of the 
current expenses. 

Associations so desiring may annually or semi-annually credit to a 
reserve fund the net earnings remaining after the payment of expenses and 
dividends and after crediting the contingent fund with the amount required 
by law; provided, the amount so credited to the reserve fund in any fiscal 
year shall not exceed one per centum (1%) of the book value of the out- 
standing stock. The reserve fund shall not exceed five per centum (5%) of 
the book value of the outstanding stock. The reserve fund so created may 
be used for the payment of dividends; provided the amount of the reserve 
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fund so used shall not exceed one per centum (1%) of the book value of 
the outstanding stock in any year; provided further, that should the con- 
tingent fund of an association become exhausted, then no part of the reserve 
fund may be used for the payment of dividends and in the discretion of such 
association such reserve fund. or the part thereof it shall deem necessary 
shall be credited to the contingent fund. 

Dividends shall be declared semi-annually from the net earnings of the 
association and shall be paid or credited to all stockholders at such time 
and in such manner as provided in the constitution and by-laws. 

Losses in excess of the contingent fund and reserve fund shall be assessed 
pro rata in the same proportion and manner on all stockholders, to the 
extent only of their stock credits in such association. 


History: En. Sec. 19, Ch. 57, L. 1927; 
amd. Sec. 1, Ch. 167, L. 1931. 


7-122. (6355.21) Taxation of associations. Every association shall be 
assessed for and pay taxes upon all real and personal property owned by 
such association, and also upon the moneyed capital employed in such busi- 
ness, such moneyed capital to be ascertained by deducting from the amount 
of bonds, notes and other evidences of indebtedness, including evidences of 
indebtedness secured by mortgage on real estate or personal property, of 
such associations, the amount standing to the credit of the members of any 
such association, upon its books, and any indebtedness representing money 
borrowed for use as moneyed capital. Said moneyed capital as so ascertained 
shall be taxed at the same rate and take the same classification as shares 
of stock in a national bank or moneyed capital coming into substantial 
competition therewith. The secretary of every such association shall furnish 
to the assessor of the county in which the principal office of such association 
is located, within five (5) days after demand therefor, a condensed state- 
ment verified by his oath, of the resources and liabilities of such association 
as disclosed by its books, at twelve o’clock noon on the first Monday of 
March in each year; if such secretary shall fail to make the statement 
hereby required, the assessor shall forthwith obtain such information from 
any other available source, and for this purpose he shall have access to the 
books of such association. The assessor shall thereupon make an assessment 
of the real estate and personal property owned by such association, and 
of the moneyed capital employed in the business of such association, which 
assessment shall be as fair and equitable as he may be able to make from 
the best information available, or said assessor may, for the purpose of 
said assessment, adopt the figures disclosed by any prior report made by 
such association to any state or federal officer pursuant to any state or 
federal law. Any person required by this section to make the statement 
hereinabove provided, who shall fail to furnish the same, shall be guilty of 
a misdemeanor and shall be punished accordingly. 

The amount standing to the credit of each member of any such associa- 
tion, upon its books, shall be considered and held as the individual credit 
of each member, and each member shall list the shares held by him for taxa- 
tion, at their real value in money, in the county of his residence, the same as 
other credits are listed, except shares from which loans have been made, 
or money advanced, by the association, and as to such shares they shall be 
listed for taxation at the net cash value of the stock, to be ascertained by 
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deducting the loan from the cash value of the shares. Associations organized 
under or controlled by this act shall be subject to taxation in no other way. 
History: En. Sec. 20, Ch. 57, L. 1927; crimination in their favor and against 


amd. Sec. 1, Ch. 62, L. 1929. national banks and their stockholders, and 
. hence does not come in conflict with sec- 
Operation and Effect tion 84-4732. Merchants’ Nat. Bk. v. Daw- 


Held, that Chapter 62, Laws of 1929, son County, 93 M 310,19 P 2d 892. 
relating to the assessment and taxation 
of building and loan associations, does not Taxation€132-135. 
in its operation create an unfriendly dis- 61 C.J. Taxation §§ 291, 292. 

7-123. (6355.22) Annual statements. Every building and loan associ- 
ation doing business in this state shall, annually on the 30th day of June, or 
within twenty days thereafter, make a full detailed report, in writing, of 
‘the affairs and business of the association for the fiscal year ending on said 
June 30th, showing its financial condition at the end of said year. 

History: En. Sec. 21, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 

Like Gas 1-6. 

Building and Loan. Associations¢—1-3. Lay 

7-124. (6355.23) Form of statement—where filed. The statement shall 
be in such form and contain such information as may be prescribed by the 
superintendent of banks. It shall be sworn to by the secretary of such 
association and its correctness attested by at least three directors or an 
auditing committee appointed by the board of directors. The original shall 
be filed with the superintendent of banks within twenty days after the close 
of the fiscal year, and such an abstract thereof as the superintendent of 
banks may require shall be posted for sixty (60) days in the office or 
meeting place of such association, and also published once in the newspaper 
published in the town in which the association is located, or if no news- 
paper is published in the town in which association is located, then in one 
published nearest thereto in the same county, and such proof of publication 
shall be furnished at such times and in such manner as may be required by 
the superintendent of banks. 

History: En. Sec. 22, Ch. 57, L. 1927. 


7-125. (6355.24) Duties of superintendent of banks. The superinten- 
dent of banks shall examine all building and loan associations doing busi- 
ness in this state at least once a year. Also, whenever ten per cent. (10%) of 
the subscribed stock of any association files a written application with 
the superintendent of banks, requesting him to make examination of any 
association, he shall make such examination forthwith, and the expense 
of the examiner making such examination, including living expenses and 
transportation, together with a fee of fifteen dollars ($15.00) per day for 
each day actually consumed in the examination shall be paid by the associ- 
ation examined, and the examiner’s finding to be available to the petitioners 
and the board of directors of the association notwithstanding any provisions 
to the contrary contained in this act. Provided further, that such fee and 
expense when so collected shall be deposited with the state treasurer for 
reappropriation to the current departmental appropriation of this depart- 
ment. ; 

History: En. Sec, 23, Ch. 57, L. 1927. Cross-References 


Examination by state examiner, sec. 
82-1002. 
Payments for examinations, sec. 5-909. — 


706 


LAWS REGULATING OPERATION 7-130 


7-126. (6355.25) Powers of superintendent of banks. Such superin- 
tendent of banks shall have power to prescribe for and supervise uniform 
system of reports, and accounting for all associations; shall have access to 
and may compel the production of all books, papers, securities and moneys 
of any association under examination. He shall have power to administer 
oaths to and examine the officers and agents of such association and its 
affairs. 

History: En. Sec. 24, Ch. 57, L. 1927. 


7-127. (6355.26) Reports of condition—contents—publication. Every 
building and loan association shall make to the superintendent of banks a 
report of condition whenever requested to do so by the superintendent of 
banks, according to the form which may be prescribed by him, verified by 
the oath or affirmation of the president, vice-president, or secretary of such 
association, and attested by the signature of at least two of the directors. 
Each such report shall exhibit in detail and under appropriate heads, the 
resources and liabilities of the association at the close of business on any 
past day by him specified; and shall be transmitted to the superintendent 
of banks within five (5) days after the receipt of a request or requisition 
therefor from him and in such form as may be required by the superintendent 
of banks it shall be published as soon as possible in a newspaper published 
in the place where such association is established, or if there be no newspaper 
published in the place, then in one published nearest thereto in the same 
county, at the expense of the association; and such proof of publication shall 
be furnished at such times and in such manner as may be required by the 
superintendent of banks. 

History: En. Sec. 25, Ch. 57, L. 1927. 


7-128. (6355.27) Removal of directors, officers or employees. Any di- 
rector, officer or employee of any association found by the superintendent 
of banks, after examination, to be dishonest, shall be removed from office 
by the board of directors of such association on the written order of the 
superintendent of banks, and if the directors neglect or refuse to remove 
such director, officer or employee, in event any losses accrue to such associ- 
ation thereafter by reason of the dishonesty of such director, officer or 
employee, such written order of the superintendent of banks shall be 
deemed to be conclusive evidence of the negligence of the directors failing 
to act upon the same as herein provided in any action brought against them, 
or any of them, for recovery of such losses. 


History: En. Sec. 26, Ch. 57, L. 1927. 12 C.J.8. Building and Loan Associations 
10. 


Building and Loan Associations€=23 (2). 


7-129. (6355.28) Fees paid into state treasury. All fees provided for 
in this act and paid to the superintendent of banks, or secretary of state 
shall be by them turned into the state treasury for the credit of the general 
fund of the state of Montana. 


History: En. Sec. 27, Ch. 57, L. 1927; Building and Loan Associations€=1-3. 
amd. Sec. 1, Ch. 10, L..1931. 12 C.J.S. Building and Loan Associations 
| §§ 1-6. | 


7-130. (6355.29) Application to other persons, corporations, associa- 
tions, etc. The provisions of this act shall apply to and be enforceable 
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against all eorporations, persons, firms, partnerships, associations, trustees 
or combinations of persons whatsoever, whether foreign or domestic, and 
whether citizens of this state or otherwise, that transact, or attempt to trans- 
act, a building and loan business, or a business of like kind, or character, or 
where, by its or their charter, constitution, by-laws or by a declaration of 
trust, or other device, or by a contract or agreement, the members or custo- 
mers are required to pay regular installments to a common fund or series, 
from which fund or series loans are made to said members, customers, or to 
others for the purpose of building homes or buildings, purchasing building 
sites, paying off liens or debts against real estate, or for other purposes, 
within the boundaries of this state. The name association when used in this 
act shall be deemed to include any of the above named. 

History: En. Sec. 28, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 

4, 


Building and Loan Associations€=2. 


7-131. (6355.30) Foreign associations—requirements. Any association 
as defined in the foregoing section organized under the laws of any state, 
other than Montana, or of the United States, or of any foreign government, 
shall, before doing business within this state, file in the office of the secre- 
tary of state and in the office of the superintendent of banks, a duly authenti- 
eated copy of their charter, articles cf incorporation, or articles of agree- 
ment, and also a statement, verified by oath of the president and secretary 
of such corporation or managing officials if other than a corporation and 
duly verified, showing: . 

1. The name of such association and the location of its principal office 
or place of business without this state; and the location of the place of 
business or principal office within this state ; 

2. The names and residences of the officers, trustees or directors; 

3. The amount of capital stock ; 

4. The amount of capital invested in the state of Montana. 


Such association shall also file, at the same time, and in the same offices, 
a certificate, under seal and the signature of its president, vice-president, 
or other acting head, and its secretary, if there be one, certifying that the 
sald association has consented to all the license laws and other laws of the 
state of Montana relative to foreign associations and has consented to be 
sued in the courts of this state, upon all causes of action arising against it 
in this state, and that service of process may be made upon some person, a 
citizen of this state, whose name and place of residence shall be designated 
in such certificate, and such service, when so made upon’such agent, shall be 
valid service on the association. 


History: En. Sec. 29, Ch. 57, L. 1927. 9 Am. Jur. 190, Building and Loan Asso- 
ciations, §§ 105-107. 


7-182. (6355.31) Consent of agent. The written consent of the person 
so designated to act as agent shall also be filed in like manner, and such 
designation shall remain in force until the filing in the same offices of a 
written revocation thereof, or of a consent, executed in like manner. A 
certified copy of a designation so filed, accompanied with a certificate that 
it has‘not been revoked, is presumptive evidence of the execution thereof, 
and conclusive evidence of the authority of the officer executing it. 


708 


LAWS REGULATING OPERATION 7-136 


History: En. Sec. 30, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
§§ 119, 120, 122. 


Building and Loan Associations€—46 
1}, 


7-133. (6355.32) Contracts void if made before compliance with act. If 
any such foreign association shall attempt or commence to do business in 
this state without having first filed said statement, certificate and consent, 
required by this act, or without complying with any or all of the laws of 
Montana relating to the payment of fees or licenses, no contract made by 
them or any agent or agents thereof, during said time, shall be enforce- 
able by them until the foregoing provisions have been complied with. 


History: En. Sec. 31, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
§§ 119, 120. 


Building and Loan Associations¢46 
(8-10). 

7-134. (6355.33) Shares of stock subject to attachment. The stock or 
shares of such foreign associations, doing business in this state, shall be 
subject to attachment in the same manner as now provided by law in the 
case of domestic associations. 

History: En. Sec. 32, Ch. 57, L. 1927. Cross-Reference 
Attachment, sec. 93-4301 et seq. 


7-135. (6355.84) Laws of other states—reciprocity. When by the laws 
of any other state, territory or nation any taxes, fines, penalties, licenses, 
fees, deposits of money or securities or other obligations or prohibitions are 
imposed on building and loan associations of this state, doing business in 
such other state, territory or nation, or upon their agents therein, so long 
as such laws continue in force the same obligations and prohibitions shall 
be imposed on the associations of such other state, territory or nation 
doing, or attempting to do a building and loan business, or a business of like 
kind or character in this state, and upon their agents herein. 

History: En. Sec. 33, Ch. 57, L. 1927. 


7-136. (6355.85) Conformity required. The powers, rights, duties, 
privileges and obligations of every such association heretofore and hereafter 
organized and doing business in the form of a character similar to that au- 
thorized by this act, shall be governed, controlled, construed, extended, 
limited, and determined by the provisions of this act, to the same extent 
and effect as if said association had been organized and incorporated under 
or pursuant to its provisions, and the articles of incorporation, by-laws 
and rules of each heretofore made or existing are hereby modified, altered 
and amended to conform with the provisions of this act and the same are 
declared void where such articles of incorporation, by-laws or rules are 
inconsistent with its provisions; except that the obligations of any existing 
association, whether between such association and its shareholders or any 
one of them, or any other person or persons, or any valid contract between 
the shareholders of such association existing at the time this act takes effect, 
shall not be in any way impaired by the provisions of this act; and with 
such exceptions every building and loan association shall possess the powers, 
rights, duties and privileges, and be subject to the obligations, restrictions 
and liabilities conferred and imposed by this act, notwithstanding anything 
to the contrary in its articles of incorporation, by-laws or rules. All obliga- 


709 


Tonle BUILDING AND LOAN ASSOCIATIONS 


tions to any such association heretofore contracted shall be enforcible by 
it and in its name and demands, claims and rights of action against any such 
association shall be enforced against it as fully and completely as they might 
have been enforced before. Except as above set forth, on and after six 
months after the passage and approval of this act, no domestic or foreign 
association now engaged in the business of a building and loan association, 
or a business of like character, shall be permitted to conduct such business in 
this state unless it comply in every respect with the provisions of this act. 


History: En. Sec. 34, Ch. 57, L. 1927. 


7-137. (6355.36) Penalties. It shall be unlawful for any association, 
whether foreign or domestic, and whether citizens of this state or otherwise, 
to do business, or attempt to do business, as defined in this act, without 
having first complied with its provisions and having received a certificate 
of authority to do business, from the superintendent of banks. Any such 
association, violating any of the provisions of this act, and failing to 
comply with any of its provisions, shall be fined not less than two hundred 
and fifty dollars ($250.00) nor more than one thousand dollars. ($1,000.00), 
for each and every such violation, to be recovered by an action in the name 
of the state, and on collection, paid into the state treasury. Any person 
or persons, whether citizens of this state or otherwise, who aids or assists 
any. such association to do business contrary to the provisions of this 
act, without having first complied with all of its provisions, shall be guilty 
of a misdemeanor and on conviction thereof shall be fined not more than 
five hundred dollars ($500.00) or imprisoned not more than six (6) months, 
or both. 


History: En. Sec. 35, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
§§ 1-6, 119 et seq. 


Building and Loan Associations@1-3, 
46. 


7-138. (6355.37) Superintendent of banks report. The superintendent 
of banks shall keep and preserve in permanent form a full record of his 
proceedings, including a concise statement of each association examined, and 
he shall annually make a report to the governor of the general conduct and 
condition of the building and loan associations doing business in this state, 
with such suggestions as he may deem expedient. Such report shall also in- 
elude the information contained in the statement required of the association, 
and arranged in tabulated form. He shall also report the whole amount 
of the income of his office, the source whence derived, and the expenses in 
detail during the year ending on the 30th day of June. 


History: En. Sec. 36, Ch. 57, L. 1927. 


7-139. (6355.38) Obtaining property by fraud, false report, refusal to 
permit inspection of books. A director, officer, agent, or employee of any 
building and loan association who: | 

(1) Wilfully receives or possesses himself of any of its property, 
otherwise than in payment for a just demand, and with intent to defraud, 
omits to make or cause or direct to be made a full and true entry thereof 
in its books and accounts; or 


, (2) Coneurs in omitting to make any material entry thereof; or 
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(3) Wilfully makes or concurs in making or publishing any written 
report, exhibit or statement of its affairs or pecuniary condition, acontaining 
any material statement which is false; or 


(4) Having the custody or Ponta of its books, wilfully refuses or 
neglects to.make any proper entry in the books of such association as 
required by law, or to exhibit, or allow the same to be inspected and 
extracts to be taken therefrom by the superintendent of banks, his chief 
deputy, or any of his examiners, shall be guilty of a felony. 


History: En. Sec. 37, Ch. 57, L. 1927. 12 C.J.S. Building and Loan’ Associations 
§ 11. 


Building and Loan Associations¢23 
5). 


7-140, (6355.39) Purchase of obligations of association by officer. No 
director, officer, agent or other employee of any building and loan associa- 
tion shall, directly or indirectly, for his own personal benefit, purchase, or be 
interested in the purchase of any obligation of said association for a less 
sum than shall appear upon the books of such association to be the value 
thereof. Every person violating the provisions of this section shall, for each 
offense, forfeit to the state three times the face value of any such obligation 
so purehased. 

History: En. Sec. 38, Ch. 57, L. 1927. 


7141. (6355.40) Purchase of assets of association by officer. No officer, 
director, agent, or other employee of any association shall, directly or in- 
directly, for his own personal benefit, purchase, or be interested in the pur- 
chase of any of the assets of any building and loan association for a less 
sum than the book value thereof. Every. person violating any provision of 
this section, shall, for each offense, forfeit to the state twice the. nominal 
value of any such assets so purchased. 

History: En. Sec. 39, Ch. 57, L. 1927. 


7-142. (6355.41) Calculation of profits. Interest or commissions un- 
paid, although due or accrued, on debts owing to any building and loan asso- 
ciation, shall not be included in calculation of its profits. 

History: En. Sec. 40, Ch. 57, L. 1927. — 


7-143. (6355.42) Limitation on loans. The total liabilities of any per- 
son, co-partnership, or corporation to any association for. money borrowed, 
however secured, including in the liabilities of a co-partnership, the liabilities. 
of the several members thereof, shall at no time exceed twenty per centum of 
the amount of the assets of such association. 


History: En. Sec. 41, Ch. 57, L. 1927. Loans: or advances, generally, 9 Am. Jur, 
135, Building and Loan Associations, §§ 46- 
Building and Loan Associations€=26-28. 79. 
12 C.J.S. Building and Loan Associations 
§§ 59-61, 63. 


7-144. (6355.43) Joint seenidealites Any building and loan association 
may issue shares to or in the name of two or more persons, whether husband 
and wife or otherwise; withdrawal by any one of such persons, and the 
receipt or acquittance of any one of such persons shall be valid and sufficient” 
release and discharge to the association for such withdrawals, ear itt of: 
the death or disability of any other such joint shareholder. ; 
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History: En. Sec. 42, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
§§ 16-21, 28. 


Building and Loan Associations¢—6-8. 


7-145. (6355.44) Trusts—payment. Whenever any shares of stock shall 
be purchased in any building and loan association by any person in trust 
for another, and no other or further notice of the existence and terms of a 
legal and valid trust shall have been given in writing to the association, 
in the event of the death of the trustee, the same, or any part thereof, 
together with the interest or dividends thereon, may be paid to the person 
for whom said shares were purchased. 


History: En. Sec. 43, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
§§ 25, 26, 29 et seq. 


Building and Loan Associations¢-11-14. 


7-146. (6355.45) Shares held by minor. Whenever any shares of stock 
in any building and loan association shall be purchased by or in the name of 
any minor, the same shall be held for the exclusive right and benefit of such 
minor, and free from the control or lien of all persons whatsoever, except 
creditors, and shall be paid, with any interest due thereon, to the person 
in whose name the shares of stock shall have been purchased, and the 
receipt of such minor shall be sufficient release or discharge for such shares 
of stock to the association. 


History: En. Sec. 44, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations 
; §§ 16-21, 28. 


Building and Loan Associations¢~11-14, 


7-147. (6355.46) Reports and examinations by superintendent of banks 
confidential. Whoever, being the superintendent of banks, assistant or clerk 
in his employ or an examiner, fails to keep secret the facts and information 
obtained in the course of an examination, or by reason of his official position, 
except when the public duty of such officer requires him to report upon or 
take official action regarding the affairs of the association so examined, or 
wilfully makes a false official report as to the conditions of such association, 
shall be removed from office and shall be fined not more than five hundred 
dollars ($500.00), or imprisoned in the penitentiary not less than two (2) 
years nor more than five (5) years, or both. Nothing in this section shall 
prevent the proper exchange of information relating to building and loan 
associations and the business thereof, with the representatives of building 
and loan departments of other states, but in no case shall the private busi- 
ness or affairs of any individual, association or company be disclosed; 
provided, that the superintendent of banks on request of any Federal Home 
Loan Bank, shall furnish such bank any information he may have relative to 
the finances, manner of business, methods of bookkeeping and any and all 
other information relating to any association which is a member of, seeking 
to become a member of, a borrower from or seeking to become a borrower 
from any Federal Home Loan Bank. 

Also any association and/or the officers or agents thereof and the super- 
intendent of banks and/or his assistants and examiners shall be authorized 
to do any and all things necessary to enable any building and loan associa- 
tion within this state to become a member of the Federal Home Loan Bank 


712 


LAWS REGULATING OPERATION ey 7-150 


of this or any adjoining district so far as may be compatible with the consti- 
tution of this state and the laws of the United States. 


History: En. Sec. 45, Ch. 57, L. 1927; 
amd. Sec. 2, Ch. 11, L. 1933. 


7-148. (6355.47) Checking accounts prohibited. No building and loan 
association shall carry any demand, commercial or checking account, or re- 
ceive any sum of money on deposit. 


History: En. Sec. 46, Ch. 57, L. 1927. 12 C.J.S. Building and Loan Associations: 
§§ 49-55, 57. 


Building and Loan Associations€~24. 


7-149. (6355.48) Voluntary liquidation and settlement. By and with 
the consent of the superintendent of banks any association organized under 
the laws of and doing business in this state, may, if the stockholders deem 
it advisable, go into liquidation, and for the purpose of so doing may, at 
any regular or called meeting of the stockholders, adopt a resolution de- 
claring that such association intends to go into liquidation and discontinue 
business as a building and loan association. A copy of such resolution, duly 
certified by the president and secretary of such association, under the seal 
thereof, shall be transmitted to the superintendent of banks within ten (10) 
days after the passage thereof. Thereupon the superintendent of banks shall 
issue his certificate reciting that such resolution has been filed in his office, 
and that such association is in liquidation. After the filing of such notice, 
it shall not be lawful for such association to issue stock, or to loan or 
advance its money to members or to any other person or persons, but all of 
the income and receipts of such association, in excess of the actual expense 
of managing the same, shall be applied to pay off first the indebtedness and 
then the stock in such association upon which no loans have been made, the 
same to be paid pro rata. The board of directors of such association in 
liquidation may adopt such rules and make such orders as shall be just and 
equitable for the sale and disposition of all property held by such association 
and for the division of the assets of such association. Such association in 
liquidation, shall be subject to examination and under the supervision of the 
superintendent of banks. 


History: En. Sec. 47, Ch. 57, L. 1927. Constitutionality, construction, and ef- 
fect of statutes relating to inspection, 
Building and Loan Associations€45. dissolution and liquidation of building and 
12 C.J.S. Building and Loan Associations loan associations. 78 ALR 1090. 
§ 105 et seq. Basis of settlement between building 
9 Am. Jur. 171, Building and Loan Asso- and loan association and borrowing mem- 
ciations, §§ 83 et seq. ber during solvency of association. 98 
ALR 6. 


7-150. (6355.49) Insolvency or impairment of building and loan asso- 
ciation—powers of superintendent of banks. Whenever it shall appear to 
the superintendent of banks that the affairs of any building and loan asso- 
ciation are in an unsound condition, or that it is conducting its business in 
an unsafe or unlawful manner, the superintendent of banks may take 
possession of all books, records and assets of every description of such 
association and hold and retain the possession of same pending the further 
proceedings herein specified. Should the board of directors, secretary or 
person in charge of such association refuse to permit the superintendent of 
banks to take possession as aforesaid, the superintendent of banks shall 
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communicate such fact to the attorney general, whereupon it shall become 
the duty of the attorney general at once to institute such proceedings as may 
be necessary to place the superintendent of banks in immediate possession 
of the property of such association. Upon taking possession of the 
effects of the association as aforesaid, the superintendent of banks shall 
prepare a full and true statement of the affairs and condition of such 
association, including an itemized statement of its assets and liabilities and 
shall receive and collect all debts, dues and claims belonging to it and pay 
the immediate and reasonable expenses of his trust. When the condition of 
such association has been fully ascertained and it shall appear that the 
affairs of said association are in fact in an unsound condition, the superin- 
tendent of banks shall at once notify, in writing, the board of directors of 
such association of his decision, giving them twenty (20) days in which to 
restore the affairs of such association to a sound condition. Meanwhile, the 
superintendent of banks shall remain in charge of the books, records, and 
assets of every description of such association, attend, or be represented, at 
all directors and stockholders meetings held, suggest such steps as he may 
deem necessary to restore such association to a sound condition ; and if same 
is not done within such twenty (20) days, he shall report the facts to the 
attorney general and it shall thereupon become the duty of the attorney 
general to institute proceedings in the district court of the county in which 
such association has its principal place of business, for the appointment of 
the superintendent of banks as receiver and as such he is authorized to 
collect all moneys due such association and to do such other acts as are 
necessary to conserve its assets and business, and he shall proceed to 
liquidate its affairs. He shall have general and inclusive power and 
authority, except as otherwise limited by the terms of this act, to do 
any and all acts, to take any and all steps necessary, or, in his discretion, 
desirable for the protection of the property and assets of such association 
and the speedy and economical liquidation of its assets and affairs and 
the payment of its creditors, or for the reopening and resumption of busi- 
ness. of said association where that is practicable or desirable. He may 
institute in his own name as superintendent of banks, or in the name of 
the association, such suits and actions and other legal proceedings as he 
deems expedient for such purposes, and by making application to the 
district court of the county in which such association is located, or to the 
judge thereof, in chambers, may, upon proper and sufficient showing of 
cause therefor, procure an order to sell, compromise or compound any 
bad or doubtful debt or claim, and to sell and dispose of any or all the 
assets, which sale may be made to stockholders, officers, directors, or others 
interested. in such association, on consent of the court. On such proceedings 
the. association shall be made a party by notice issued on order of the 
court or, Judge, in lieu of summons, but served in like manner, and the 
hearing of any such application or petition by the superintendent of banks 
may be had at any time, either in term or vacation in court, or in chambers, 
as the court may order, after said association has had five (5) days’ notice 
of such application. ¢ , ty 

‘History: En. Sec. 48, Ch. 57, L. 1927.. , 12 0.J.S. Building and Loan Associations 


§ 109 et seq. 


- Building and Loan Associations¢>42. 9 Am. Jur. 171, Building and Loan Asso- 
. ined of? ' + eiations, §§ 83 et seq. 
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7-151. (6355.50) Reorganization of associations under liquidation—pro- 
cedure. Any association under voluntary liquidation as provided in section 
7-149 or which may be under the possession of the superintendent of banks 
as specified in section 7-150, may resume business as an active building and 
loan association in the Fotluwite manner: The directors of such building 
and loan association by and with the approval of the superintendent of 
banks, may, upon such terms as may be agreed upon and ratified by the 
members of such association, re-organize such association and resume busi- 
ness as an active building and loan association. Ratification by members 
thereof shall be expressed at a regular or special meeting of members duly 
called for that purpose, at which meeting a majority of the outstanding 
stock voting, either in person or by proxy, shall be sufficient to adopt 
such proposal. Notice of such meeting shall clearly micacaLe the purpose of 
the meeting. 


History: En. Sec. 1, Ch. 4, L. 1935. 12 C.J.S. Building and Loan Associations 
. § 117. 
Building and Loan Associations€43. 9 Am. Jur. 189, Building and apie Asso- 


oe § 103. 


7-152. (6355.51) Fees of secretary of state—superintendent of banks. 
Sections 25-102 and 221, relating to the fees of the secretary of state and state 
examiner, are hereby made applicable to the fees to be paid by all of the asso- 
ciations mentioned and described in this act. 


History: En. Sec. 59, Ch. 57, L. 1927. law and now includes the matter contained 
in section 221. See sections 5-903 to 5-910. 


NOTE.—Section 221 R. C. M. 1921, ; 
above referred to, has been repealed by Building and Loan Associations€=2. 
Chapter 89, Laws 1927. Chapter 89, Laws 12 C.J.S. Building and Loan Associations 
1927, was a recodification of the banking §4. 


7-153. (6356.1) Associations may make loans on securities authorized by 
national housing act. Subject to such regulations as may be prescribed by 
the federal housing administrator, pursuant to an act of congress cited as 
the “national housing act”, approved by the president on the twenty-seventh 
day of June, A. D. 1934, and all amendments thereto as well as any amend- 
ments hereafter duly passed and approved, building and loan associations 
qualified to do business in this state are hereby empowered to make such 
loans, secured by mortgages upon real estate, and other advances of credit, 
to members or others, charges, investments, purchases, sales, contracts for 
insurance of mortgages and advances of credit and stockholders’ accounts 
and other contracts as are now, or may hereafter be authorized or provided 
for by said “national housing act” and any amendments thereof duly passed 
and approved. 


History: En. Sec. 1, Ch. 38, L. 1935; Building and Loan Associations@=28. 
amd. Sec. 1, Ch. 80, L. 1943. 12 O.J.8S. Building and Loan Associations 
§§ 60, 61. 


7-154. (6356.2) Exempt from operation of state laws, when. All loans, 
charges, investments, advances of credit, purchases, sales, contracts for in- 
surance of mortgages and stockholders’ accounts and other contracts made 
pursuant to the powers in this act granted shall be exempt from the oper- 
ation and application of the general statutes of this state in conflict with 
said “National Housing Act’ and the regulations issued thereunder. 
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History: En. Sec. 2, Ch. 38, L. 1935. 12 C.J.8. Building and Loan Associations 


Building and Loan Associations¢=2, 27. 


7-155. (6356.3) Act applies only to loans, credits, etc., insured under 
national housing act. The provisions of this act shall apply only to loans, 
advances of credit, charges, investments, purchases, sales, contracts for in- 
surance of mortgages and advances of credit and accounts of stockholders 
and other contracts made in connection with and incidental to loans secured 
by mortgages, and to advances of credit, insured, or to be insured, and ac- 
counts insured or to be insured under the provisions of said “national 
housing act” and amendments thereof duly passed and approved. 


History: En. Sec. 3, Ch. 38, L. 1935; 
amd. Sec. 2, Ch. 80, L. 1943. 


7-156. (6374.8) Conversion of building and loan and other home finan- 
cing institutions into federal savings and loan associations. Any building 
and loan association or other home financing organization by whatever name 
or style it may be designated, eligible to become a federal savings and loan 
association may convert itself into a federal savings and loan association by 
following the procedure hereinafter outlined. 


A. At any regular meeting of the shareholders of any such association 
or at any special meeting of the shareholders of such association in either 
case called to consider such action and held in accordance with the laws 
governing such association, such shareholders by an affirmative vote of 
the majority of said shareholders in person or by proxy may declare by 
resolution the determination to convert said association into a federal 
savings and loan association. 


B. A copy of the minutes of such meeting of the shareholders verified 
by the affidavit of the president or vice-president and the secretary of 
the meeting shall be filed within ten days after said meeting, in the office 
or department of this state having supervision of such association. Such 
verified copy of the minutes of such meeting when so filed shall be pre- 
sumptive evidence of the holding and of the action of such meeting. 


C. Within a reasonable time and without any unnecessary delay after 
the adjournment of such meeting of shareholders, such association shall 
take such action as may be necessary to make it a federal savings and loan 
association and within ten days after receipt of the federal charter there 
shall be filed in the office or department of this state having supervision 
of such association a copy of said charter issued to such association by 
the federal home loan bank board or a certificate showing the organization 
of such association as a federal savings and loan association certified by, 
or on behalf of, the federal home loan bank board. Upon the filing of such 
instrument such association shall cease to be a state association and shall 
thereafter be a federal savings and loan association. 


History: En. Sec. 1, Ch. 174, L. 1935. 12 C.J.S. Building and Loan Associations 
§ 117. 
Building and Loan Associations€43. 9 Am. Jur. 189, Building and Loan Asso- 


ciations, § 104. 


7-157. (6374.9) Effect of conversion of association—powers and priv- 
ileges. At the time when such conversion becomes effective as hereinbefore 
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provided, said association shall cease to be supervised by this state and all of 
the property of such association including all of its right, title and interest 
in and to all property of every kind and character whether real, personal 
or mixed shall immediately by operation of law and without any conveyance 
or transfer whatsoever and without any further act or deed, continue to be 
vested in said association under its new name and style as a federal savings 
and loan association and under its new jurisdiction; and said federal 
savings and loan association shall have, hold and enjoy the same in its 
own right as fully and to the same extent as the same was possessed, 
held and enjoyed by it as a state association and said federal savings and 
loan association at the time of the taking effect of such conversion shall 
continue responsible for all of the obligations of said state association 
to the same extent as though said conversion had not taken place; it 
being expressly declared that the said federal savings and loan association 
shall be merely a continuation of the said state association under a new 
name and new jurisdiction and such revision of its corporate structure as 
may be considered necessary for its proper operation under said new 
jurisdiction. 
History: En. Sec. 2, Ch. 174, L. 1935. 


7-158. Associations empowered to make loans guaranteed under service- 
men’s readjustment act of 1944. All building and loan associations organ- 
ized under the laws of the state of Montana are hereby empowered to make 
any loan which is guaranteed in whole or in part by the United States or 
any federal agency or federal instrumentality thereof, under the Service- 
men’s Readjustment Act of 1944 or any amendment thereto, enacted by the 
congress of the United States, provided such loan shall be secured by either 
a first or second mortgage on real estate. 


History: En. Sec. 1, Ch. 35, L. 1945. 


7-159. Act controlling. Insofar as the provisions of this act are in- 
consistent with the provisions of any other law governing building and loan 
associations, the provisions of this act shall control. 


History: En. Sec. 2, Ch. 35, L. 1945. 


717 


. Chapter 


Section 


TITLE 8 
CARRIERS AND CARRIAGE 


Motor carriers—license and regulation, 8-101 to 8-130. 

Pipe line carriers of oil—regulation, 8-201 to 8-211. 

Navigation—inspection of boats and vessels, Repealed—Chapter 129, Laws 
of 1947. 

Carriers of persons, property and messages—duties and obligations, 8-401 to 
8-419. 

Bills of lading, 8-501 to 8-507. 

Freightage—rights and duties of carrier, consignor and consignee, 8-601 to 
8-609. 

Common carriers in general, 8-701 to 8-710. 

Common carriers of persons, property and messages, their rights and obliga- 
tions, 8-801 to 8-822. 


(NOTE: Railroads are treated at Title 72.) 


CHAPTER 1 
MOTOR CARRIERS—LICENSE AND REGULATION 


8-101. Definition of terms. 


8-102. Classification of motor carriers—operation according to provisions of 


act required. 


8-103. Board of. railroad commissioners to supervise and regulate motor carriers. 
8-104. .Rates—reasonableness—schedule to be fixed by board—filing of schedule. 
8-105. Order of board required for discontinuance of service. 

8-106. Discrimination forbidden. 

8-107. Revocation of certificate or privilege after hearing—right of review. 
8-108. Certificate required of class A motor carriers—contents of application—— 


fee. 


8-109. Certificate required of class B motor carriers—contents of application— 


fee. 


8-110. Certificate required of class C motor carriers—contents of eb gata oe 


fee. 


8-111. Hearing to consider applications—notice—matters considered—manner of 


conducting hearings. 


8-112. Authorization of board required for transfer of privilege—partial or 


conditional granting of privilege—duration of certificate. 


8-113. Compliance with rules and regulations of board required of certificate 


holder. 


8-114. Manner of procedure—enforcement of orders of board. 
8-115. Provisions for review of orders of board. 
8-116. Annual fee for motor carriers—fee for seasonal operators—compliance 


required of motor carriers operating in more than one state—revocation 
of certificate for failure to pay fees—lien of fees and charges. 


8-117. Motor carrier fund—composition—use. 
8-118. Records of motor carriers to be open for inspection by board—system of 


accounts to be prescribed—reports required. 


8-119. Penalties for violations. 

8-120. Continuation of business by motor carriers already licensed. 

8-121. Acts which prima facie deem person to be motor carrier. 

8-122. Private carriers not converted into common carriers. 

8-123. Application of act to interstate carriers and motor carriers operating in 


national parks. 


8-124. Invalidity of part of act not to affect remainder. 
8-125. Repealing clause. 

8-126. Fees required for filing various documents. 
8-127. Additional fees covering motor carriers. 

8-128, Disposition made of fees. 
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8-129. Board may compel carrier bus lines to furnish service. 
8-130. Board may grant temporary certificates, when. 


8-101. (3847.1) Definition of terms. Unless the language or context 
clearly indicates that different meanings are intended, the following words, 
terms and phrases shall, for the purposes of this act, be given the meanings 
hereinafter subjoined to them. | 

(a) The word “board” means the board of railroad commissioners of 
the state of Montana. 

(b) The term “corporation” means a corporation, company, association 
or joint stock association. 

(c) The term “person” means an individual, firm or co-partnership. 

(d) The word “certificate” means the certificate of public convenience 
and necessity authorized to be issued under the provisions of this act. 

(e) The term “public highway” means every public street, road, high- 
way, or way in this state. 

(f) The term ‘motor vehicle” shall include all vehicles or machines 
propelled by any power other than muscular used upon the public highways 
for the transportation of persons and/or property. 

(g) The words “between fixed termini or over a regular route’ when 
used in this act, mean the termini or route between or over which any motor 
carrier usually or ordinarily operates any motor vehicles, even though 
there may be periodical or irregular departures from said termini or route. 
Whether or not a motor vehicle is operated by a motor carrier between fixed 
termini, or over a regular route, or otherwise, within the meaning of this 
act, shall be a question of fact to be determined by the board. | 

(h) The term “motor carrier”, when used in this act, means every per- 
‘son or corporation, their lessees, trustees, or receivers appointed by any court 
whatsoever, operating motor vehicles upon any public highway in the State 
of Montana for the transportation of persons and/or property for hire, on a 
commercial basis either as a common carrier or under private contract, 
agreement, charter, or undertaking; provided that nothing in this act shall 
be construed as affecting motor vehicles used in carrying property consisting 
of ordinary livestock or agricultural commodities (not including manufac- 
tured products thereof), if such motor vehicles are not used in carrying any 
other property, or passengers, for compensation, or, the operation of school 
busses which are used in conveying school children to and from district or 
other schools, or the transportation of freight or passengers by motor ve- 
hicles when done occasionally and not as a regular business, or the trans- 
portation by means of motor vehicles in the regular course of business of 
employees, supplies, and materials by any person, firm or corporation en- 
gaged exclusively in the construction or maintenance of highways, or en- 
gaged exclusively in logging or mining operations, insofar as the use of 
employees, supplies and materials in construction and production is econ- 
cerned, or the transportation of property by motor vehicle within any city, 
town, or village with a population, according to the latest United States 
census, of less than five hundred persons, or within the commercial areas 
thereof as determined by the board. | 

(i) The words “for hire” mean for remuneration of any kind, paid or 
promised, either directly or indirectly. An occasional accommodative trans- 
portation service by a person not in the transportation business shall not be 
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construed as a service for hire, even though the persons transported share in 


the cost or pay for the service. 


(j) The word “compensation”, as used in this act, shall mean the charge 
imposed upon motor carriers in consideration of the use of the highways in 
this state by such motor carriers, as provided in section 8-116. 


(kK) 


History: En. Sec. 1, Ch. 184, L. 1931; 
amd. Sec. 1, Ch. 153, L. 1943; amd. Sec. 1, 
Ch. 262, L. 1947. 


Constitutionality 


Held, that the motor carrier act, regulat- 
ing the use of state highways by motor 
carriers for hire, is a valid enactment as 
against the contentions of a private con- 
tract carrier that by requiring him to ob- 
tain from the state board of railroad com- 
missioners a certificate of public conven- 
ience and necessity, the act is invalid, as 
denying him the right to contract, and 
offending against the equal protection of 
the law and the due process of the law 
clauses of the constitution. (Justices Ford 
and Angstman dissenting.) Barney v. 
Board of Railroad Commrs., 93 M 115, 
125 et seq., 17 P 2d 82; Fulmer v. Board 
of Railroad Commrs., 96 M 22, 25 et 
seq., 28 P 2d 849. 

Held, that the motor carrier act is not 
violative of section 23, article V, of the 
constitution, nor is it rendered unconsti- 
tutional as special legislation (const., art. 
V, sec. 26). State v. Healow et al., 98 M 
177, 38 P 2d 285. 

Held, that the motor carrier act (this 
act), is not unconstitutional as offend- 
ing against the provisions of sections 
23 and 26, article V, constitution, with 
relation to defect of title and the enact- 
ment of special laws, by the provision in 
section 14 of the chapter as to the county 
in which a suit for injunction for the en- 
forcement of the act may be brought. 
Great Northern Ry. Co. v. Hatch et al., 
98 M 269, 277, 38 P 2d 976. 


Evasion of Regulatory Act 


The attempt to evade the regulation of 
motor transportation and requiring certi- 
ficates of public convenience provided in 
sections 8-101 to 8-125 through the forma- 
tion of a corporation or association, courts 
will go behind the form of subterfuge or 
scheme to the substance. Board of Rail- 
road Commissioners v. Reed, 102 M 382, 
385, 58 P 2d 271. 


“Motor Carrier’ for Hire 


A person who transports merely himself 
or his own property by means of a motor 
vehicle is not a “motor carrier’, for hire, 
even though he may be compensated di- 
rectly or indirectly, within the meaning 
of this act, so far as it requires a 


The word “railroad” means the movement of cars on rails, regard- 
less of the motive power used therefor. 


certificate of public convenience and neces- 
sity, but one who engages in the trans- 
portation of goods for another as an in- 
dependent calling, under contract and for 
compensation, is such a carrier. Board of 
Railroad Commissioners v. Gamble-Robin- 
son Co., 111 M 441, 450, 111 P 2d 306. 


Operation and Effect 


In the construction of the motor car- 
rier act (chapter 184, L. 1931), 8-101 to 
8-125, the purpose of which is the super- 
vision, regulation and control of the state 
highways by motor carriers for hire, a 
matter of legislative discretion, all exist- 
ing statutes relating to their use must be 
taken into consideration. Barney v. Board 
of Railroad Commrs., 93 M 115, 125 et 
seq., 17 PR 2d 82. 

Id. The state highways belong to the 
people for use in the ordinary way; their 
use for the purpose of gain is special 
and extraordinary, which the state may 
prohibit altogether or permit on such con- 
ditions as it may deem proper to impose. 

Id. As a means of protecting its high- 
ways from abusive use, and the public 
from the evils incident to unregulated 
competition, the state has the power to 
require both common and private motor 
carriers for hire to obtain from the state 
railroad commission certificates of public 
convenience and necessity as a condition 
precedent to the right to conduct such 
business. 

The requirement of this chapter that 
one desiring to operate a motor vehicle 
for hire must secure a certificate of con- 
venience and necessity carried with it a 
discretion on the part of the board of 
railroad commissioners to refuse it if in 
its judgment it is unwise to grant it; 
hence the contention that it has no power 
to deny it to one qualified and capable to 
furnish adequate service is without merit. 
Fulmer v. Board of Railroad Commrs., 96 
M 22, 25 et seq., 28 P 2d 849. 

Id. Under this chapter, making it in- 
cumbent upon the board of railroad com- 
missioners in passing on an application 
for a certificate to operate motor vehicles 
for hire, to give “reasonable considera- 
tion” to existing transportation facili- 
ties, including railroads, the general rule 
is that the certificate should be denied, 
unless the service furnished is inadequate, 
or additional service would benefit the 
general public, or unless the existing car- 
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rier has been afforded an opportunity to 
furnish such additional service as may be 
required. 

Held, that the provisions of the motor 
carrier act relating to the persons who 
must procure certificates of convenience 
and necessity before they may operate a 
motor vehicle for hire, are broad enough 
to include the driver thereof, employed 
by its owner to operate it (whether such 
owner be an individual or corporation), 
and that therefore, in a _ prosecution 
against owner and driver, contention that 
a penalty for a violation of the act could 
not be imposed upon the latter, may not 
be sustained. (Mr. Justice Angstman 
dissenting.) State v. Healow et al., 98 
M 177, 186, 38 P 2d 285. 

The motor carriers act was intended 
to apply to all intrastate and interstate 
motor carriers operating over state high- 
ways. Board of Railroad Commissioners 
v. Aero Mayflower Transit Co.,_.. M __, 
172 P 2d 452, 459. (Affirmed by U. 8. 
Supreme Court Dec. 8, 1947,__. U. 8. __, 
92 L. Ed. 153). 


Regulations Held Reasonable 


The use of the public highways is spe- 
cial and extraordinary and generally may 
be regulated by the state, and regulation 
by means of certificates of public con- 
venience (secs. 8-101 to 8-125) is reason- 
ably devised to protect the public from 
abusive use of roads, and evils incident 


8-102. (3847.2) Classification of 
to provisions of act required. (a) 


8-102 


to unregulated competition. Board of 
Railroad Commissioners v. Reed, 102 M 
382, 384, 58 P 2d 271. 


Title—Term “Engaged in” Construed 

The term “engaged in’, as used in the 
title of the motor carrier act, ch. 184, L. 
1931 (8-101 to 8-125), held to mean one 
who has “embarked in” the business of 
“transportation by motor vehicles of per- 
sons and property for hire’; to hold that 
persons engaged in carrying on other busi- 
nesses and employing motor vehicles for 
transporting their own goods included 
within its meaning, the act would offend 
against art. V, sec. 23 of the state con- 
stitution providing that if any subject 
be embraced in an act not expressed in 
its title, the act shall be void as to the 
part not so expressed, because the title 
would not have given notice to the public 
or legislature of intent to regulate such 
persons. Board of Railroad Commissioners 
v. Gamble-Robinson Co., 111 M 441, 448, 
111 P 2d 306. 


References 


Christie T. & S. Co. v. Hatch, 95 M 
601, 603, 28 P 2d 470. 


Automobiles€—60. 

42 C.J. Motor vehicles § 1 et seq. 

Duty and liability of carrier of pas- 
sengers for hire by automobile. 4 ALR 
1499. 


motor carriers—operation according 


Motor carriers are hereby divided into 


three (3) classes for the purposes of this act, to be known as: 


Class A motor carriers, 
Class B motor carriers, 
Class C motor carriers. 


. Class A motor carriers shall embrace all motor carriers operating be- 


tween fixed termini or over a regular route, under regular rates or charges, 
based upon either station to station rates or upon a mileage rate or scale. 


Class B motor carriers shall embrace all motor carriers operating under 
regular rates or charges based upon either station to station rates or upon 
a mileage rate or scale, and not between fixed termini or over a regular 
route. 


Class C motor carriers shall embrace all motor carriers operating motor 
vehicles for distributing, delivering or collecting wares, merchandise, or 
commodities, or transporting persons, where the remuneration is fixed in 
and the transportation service furnished under a contract, charter, agree- 
ment or undertaking. 

(b) It shall be unlawful for any corporation or person, its or their 
officers, agents, employees, or servants, to operate any motor vehicle for 
the transportation of persons and/or property for hire on any public high- 
way in this state except in accordance with the provisions of this act. 
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References 

Board of Railroad Commissioners v. 
Gamble-Robinson Co., 111 M 441, 443, 111 
P 2d 306. 


Automobiles@=59. 

42 C.J. Motor Vehicles § 544. 

37 Am. Jur. 537, Motor Transportation, 
§§ 24 et seq.; 43 Am. Jur. 700, Public 
Utilities and Service, §193 et seq. 

Extension to carriers by motorbus of 
statutes or regulations respecting sepa- 
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tions for white and negro passengers. 
66 ALR 1203. 

Constitutionality of legislative delega- 
tion of powers to prescribe or vary regula- 
tions concerning motor vehicles used on 
highways. 87 ALR 546. 

Public Service Commission’s jurisdic- 
tion over issue of certificates or permits 
to carriers transporting by motorbuses. 
103 ALR 287, 

Validity and applicability of statutes 
relating to use of highway by private 
motor carriers and contract motor ear- 
riers for hire. 109 ALR 550. 


rate compartments or other accommoda- 


8-103. (3847.3) Board of railroad commissioners to supervise and regu- 
late motor carriers. The board of railroad commissioners is hereby vested 
with power and authority, and it is hereby made its duty to supervise and 
regulate every motor carrier in this state; to fix specific, just, reasonable, 
equal and non-discriminatory rates, fares, charges and classifications for 
class A and class B motor carriers; to regulate the properties, facilities, op- 
erations, accounts, service, practices, affairs and safety of operations of all 
motor carriers; to require the filing of annual and other reports, tariffs, 
schedules, or other data by such motor carriers and to supervise and regulate 
motor carriers in all matters affecting the relationship between such motor 
carriers and the traveling and shipping public. The board shall have power 
and authority by general order or otherwise to prescribe rules and regula- 
tions in conformity with this act applicable to any and all motor carriers. 
All rules and regulations in relation to schedules, service, tariffs, rates, 
facilities, accounts and reports shall have due regard for the differences 
existing between class A, class B, and class C motor carriers as herein de- 
fined, and shall be just, fair and reasonable to the said classes of motor 
carriers in their relations to each other and to the public. In fixing the 
tariff or rates to be charged by class A and class B motor carriers for the 
earrying of persons and/or property, the board shall take into consideration 
the kind and character of service to be performed, the public necessity there- 
for, and the effect of such tariff and rates upon other transportation agencies, 
if any, and as far as possible avoid detrimental or unreasonable competition 
with existing railroad service or service furnished by a motor carrier. 


History: En. Sec. 3, Ch. 184, L. 1931. References 


Board of Railroad Commissioners vy. 
Gamble-Robinson Co., 111 M 441, 444, 
11+ P “2d “306, 


8-104. (3847.4) Rates—reasonableness—schedule to be fixed by board— 
filing of schedule. All fares, rates and charges madefor any service ren- 
dered or to be rendered in the transportation of persons or property by any 
class A or class B motor carriers, or in connection therewith, shall be reason- 
able and just; and every unjust and unreasonable charge for such service is 
prohibited and declared unlawful. The board of railroad commissioners is 
authorized to make for each class A and class B motor carrier doing busi- 
ness in this state, a schedule of specific reasonable fares, rates and charges 
for the transportation of persons and property in this state, and authority 
to make schedules shall include the power of classification of all freight. 
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The board shall have authority to fix different rates or schedules of rates 
for different motor carriers, of the same or different classes, and for dif- 
ferent routes and different parts of the same route of any motor carrier. 
The board shall from time to time and as often as circumstances may re- 
quire, change and revise such schedule. ‘Every class A and class B motor 
earrier shall file with the board its schedule or tariffs showing all effective 
rates, fares, charges, and classifications for the transportation of persons 
and property in this state, or for any service in connection therewith; and 
no time schedule, tariff, rate or classification shall be changed or altered 
without the written consent of the board. 


History: En. Sec. 4, Ch. 184, L. 1931. 37 Am. Jur. 545, Motor Transportation, 


§ 39; 43 Am, Jur. 715, Public Utilities and 
Services, §§ 216 et seq. 

8-105. (3847.5) Order of board required for discontinuance of service. 
No class A or class B motor carrier shall abandon or discontinue any service 
established under this act without an order of the board therefor. 


History: En. Sec. 5, Ch. 184, L. 1931. Automobiles@111. 
42 C.J. Motor Vehicles § 53 et seq. 


8-106. (3847.6) Discrimination forbidden. No class A or class B motor 
carrier shall charge or demand or: collect or receive a greater or less or differ- 
ent remuneration for the transportation of passengers or property, or for any 
service in connection therewith, than the rates, fares, and charges which 
have been legally established and filed with the board; nor shall any such 
motor carrier refund or remit in any manner or by any device any portion. 
of the rates, fares, and charges required to be collected by the tariffs on file 
with the board; nor make or give any preference or advantage to any par- 
ticular person, company, partnership, corporation, or locality, or any par- 
ticular description of traffic, In any respect whatever, nor subject any 
particular person, company, partnership, corporation, or locality, or any 
particular description of traffic, to any poecaee or disadvantage in any 


respect. | 
History: En. Sec. 6, Ch. 184, L. 1931. 
8-107. (3847.7) Revocation of certificate or privilege after hearing— 


right of review. The board may at any time, by its order duly entered, 
after a hearing had upon reasonable notice to the holder of any certificate 
or privilege hereunder and an opportunity to such holder to be heard, at. 
which it shall appear that such holder violated, violates, or refuses to ob- 
serve any of the board’s orders, rules, or regulations, or any provision of 
this act, suspend, revoke, alter, or amend any certificate or privilege issued 
under the provisions of this act; but the holder of any such certificate or 
privilege shall have all rights of rehearing and review, as to such order 
of the board, as is provided in this act. 


History: En. Sec. 7, Ch: 184, L. 1931. ing change in membership of board, where 


petition for rehearing was filed before con- 


Operation and Effect 


Montana board of railroad commission- 
ers granting motor carrier’s application 


for certificate of convenience and neces- - 


sity and granting railroad earrier’s ap- 
plication to discontinue’ rail passenger 
service, held not shown to be without au- 
thority to grant rehearing, notwithstand- 


ditions in board’s order had been fulfilled; 
in suit for injunctive relief, equity rule 
dispensing with necessity for reply held- 
applicable, except as to allegations in re- 
spect to petition for rehearing and what 
was done about it, in absence of agreement 
between counsel that allegations of an- 
swer were admitted. Northern Pac. Ry. 
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Co. v. Board of Railroad Com’rs of Mon- Automobiles€106. 
tana, 13 F. Supp. 529, 532. 42 C.J. Motor Vehicles § 182. 


8-108. (3847.8) Certificate required of class A motor carriers—contents 
of application—fee. (a) No class A motor carrier, as in this act defined, 
shall hereafter operate for the transportation of persons and/or property 
for hire on any public highway in this state without first having obtained 
from the board, under the provisions of this act, a certificate declaring that 
public convenience and necessity require such operation. 


(b) A motor carrier making application for such certificate shall do 
so in writing, separately for each route, which petition shall be verified by 
the applicant and shall specify the following matters: 


1. The name and address of the applicant and the names and addresses 
of its officers, if any. 

2. The public highway or highways over which, and the fixed termini 
between which, or the regular route or routes over which it intends to 
operate. 

3. The kind of transportation, whether passenger or freight, or both, 
together with a full and complete description of the character of the vehicle 
or vehicles to be used, including the seating capacity of any vehicle to be 
used for passenger traffic and the tonnage capacity of any vehicle to be 
used in freight traffic. 

4. The proposed time schedule. 

5. A schedule of the tariff or rates desired to be charged for the trans- 
portation of freight and/or passengers. 

6. A complete and detailed description of the property proposed to 
be devoted to the public service. 

7. A detailed statement showing the assets and liabilities of such appli- 
cant. 

8. And such other or additional information as the board may by order 
require. 

(c) Such application shall be accompanied by a filing fee of fifteen 
dollars ($15.00). 


History: En. Sec. 8, Ch. 184, L. 1931. convenience and necessity as interference 
with interstate commerce. 85 ALR 1138. 


Automobiles€=77, 82. Public Service Commission’s jurisdic- 

42 C.J. Motor Vehicles § 108 et seq. tion over issue of certificates or permits 

37 Am. Jur. 529, Motor Transportation, to carriers transporting by motorbuses. 
§ 10 et seq. 103 ALR 287. 

When granting or refusing certificate Certificates by state authorizing opera- 
of necessity or convenience for operation tion of motor bus lines over section of 
of motorbuses justified. 67 ALR 957. highway as affected by its subsequent 


State requirements as to certificate of annexation to city. 154 ALR 1440. 


8-109. (3847.9) Certificate required of class B motor carriers—contents 
of application—fee. (a) No class B motor carrier, as in this act defined, 
shall hereafter operate for the transportation of persons and/or property for 
hire on any public highway, in this state, without first having obtained from 
the board, under the provisions of this act, a certificate that public con- 
venience and necessity require such operations. 

(b) A motor carrier making application for such permit shall do so 
in writing, separately for each locality for which consideration is desired, 
which petition shall be verified and shall specify the following matters: 
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1. Name and address of the applicant and the names and addresses of 
its officers, if any. 

2. The kind of transportation, whether passenger or freight, or both, 
together with a full and complete description of the character of the vehicle 
or vehicles to be used, including the seating capacity of any vehicle to be 
used for passenger traffic and the tonnage capacity of any vehicle to be 
used in freight traffic. 

3. The locality and character of operations to be conducted. 

4. <A schedule of the tariff of rates desired to be charged for the 
transportation of freight and/or passengers. 

5. A complete and detailed description of the property proposed to 
be devoted to the public service. 

6. <A detailed statement showing the assets and liabilities of such ap- 
plicant. . 

7. And such other or additional information as the board may by order 
require. 

(c) Such application shall be accompanied by a filing fee of fifteen 
dollars ($15.00). 

History: En. Sec. 9, Ch. 184, L. 1931. 


8-110. (3847.10) Certificate required of class C motor carriers—contents 
of application—fee. (a) No class C motor carrier as in this act defined, 
shall hereafter operate for the distribution, delivery, or collection of goods, 
wares, merchandise, or commodities, or for the transportation of persons 
on any public highway in this state, without first having obtained from 
the board, under the provisions of this act, a certificate that public con- 
venience and necessity require such operation. 


(b) <A motor carrier making application for such permit shall do so 
in writing, separately for each route or locality for which consideration is 
desired, which petition shall be verified by the applicant and shall specify 
the following matters: 


1. The name and address of the applicant and the names and addresses 
of its officers, if any. 


_ 2. The public highways or highways over which and the fixed termini 
between which, or the route or routes over which it intends to operate, if 
the same are fixed; or the particular city, town, station, or locality from 
and/or to which the applicant intends to operate. 


3. The kind of transportation, the character of the goods, wares, mer- 
chandise, or commodities to be distributed, delivered or collected, together 
with a full and complete description of the character of the vehicle or ve- 
hicles, including the rated tonnage capacity of such vehicles, to be used in 
such service of distribution, delivery or collection. 

4. And such other or additional information as the board may by order 
require. 

(c) Such application shall be accompanied by a filing fee of fifteen 
dollars ($15.00). 


History: En. Sec. 10, Ch. 184, L. 1931. Not Applicable to Persons Delivering 
Own Goods 


This section does not contemplate the 
inclusion of those engaged in other busi- 
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nesses, and using motor vehicles solely uesses. Board of Railroad Commissioners 
for the’ incidental: purpose of delivering v. Gamble-Robinson’ Co., as M 421, 443, 
and transporting ‘their own goods and 111 P 2d 306. . ‘ | 
-merchandise in, the course of such busi- 


8-111. (3847.11) Hearing to consider applications—notice—matters 
considered—manner of conducting hearings. Upon the filing of such appli- 
cation by a class A or class B or class © motor carrier, the board shall fix a 
time and place for hearing thereon, which shall not be less than ten (10) days 
after such filing. The board shall cause a copy of such petition and notice 
of hearing thereon to be served upon an officer or owner of any motor 
carrier that in the opinion of the board might be affected by the granting 
of any such certificate and upon any railroad company operating into or 
through any town or city located on the proposed route of the applicant, 
and upon the state highway commission, at least ten (10) days before the 
date of hearing, and any such motor carrier or railroad company, and the 
state highway commission, and the governing board or boards of any such 
county, town or city into or through which such route or service as pro- 
posed may extend, and any person or corporation concerned are hereby 
declared to be interested parties to such proceedings, and may offer testi- 
mony for or against the granting of such certificate. If after hearing 

upon application for a certificate, the board shall find, from the evidence, 
_ that- public convenience and necessity require the authorization ofthe 
‘service proposed, or any part thereof as the board shall determine, a cer- 
tificate therefor shall be issued. In determining whether or not a certificate 
should -be issued, the board. shall give reasonable consideration to the 
transportation service, being furnished or that, will be furnished by any 
railroad, or other existing transportation agency, and shall give due consid- 
eration to the likelihood of the proposed service being permanent and con- 
tinuous throughout twelve (12) months of the year and the effect which 
_such proposed transportation service may have upon other forms of trans- 
portation service which are essential and indispensable to the communities 
to be affected by such proposed transportation service or that might be 
affected thereby. Provided, however, that an application by a class A 
or a class B or a class C motor carrier for a certificate may be disallowed 
without a public hearing thereon when it appears from the records of the 
board that the route or territory sought to be served by the applicant has 
previously been made the basis of a public investigation and finding by 
the board that public convenience and necessity do not require such pro- 
- posed motor carrier service unless it is made to affirmatively appear in 
the application by a recital of the facts that conditions obtaining over said 
route or in said territory and affecting ‘transportation facilities’ therein 
‘have materially changed since said public investigation and finding and that 
public convenience and necessity do now require such motor carrier opera- 
tion. 


Provided further that any investigation, inquiry or hearing which the 
board has power to undertake or to hold, under the provisions of this act, 
may be undertaken or held by or before any member of the board, or by 
and before any agent or examiner of. the board designated for the purpose 
by the board, and every finding, order, or decision made by a member of 
the board, or agent or examiner of the board so designated, pursuant to 
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such investigation, inquiry or hearing, when approved and confirmed by 
the board and ordered filed in its office, shall be, and be deemed to be 
the: finding,’ order or decision of the board; provided also, that any agent 
‘or examiner of the board designated as aforesaid! shall have power to 


administer oaths, examine witnesses and receive avidende: 


History: En. Sec. 11, Ch. 184, L.° 1931. 
Operation and Effect , 


“Montana board of railroad commission- 


ers. granting motor carrier’s application 
for, certificate, of..convenience and neéces- 
sity and granting railroad carrier’s ap- 
plication to discontinue rail passenger 
service held, not shown to be without 
- authority to. grant rehearing, notwith- 
Standing change in membership of board, 
where petition for rehearing was filed be- 
fpre conditions in board’s order had been 


fulfilled. Northern Pac. Ry. Co. v. Board 
of Railroad Com’rs of a emia 18, +, 
Supp. 529, 532. ; 


References 


Board of Railroad Giiirhestonoke v. 
Gamble-Robinson Co.,: 111. M 441, . 444, 
TUR er cause: 


Automobiles¢83. 

_42 C.J. Motor Vehicles § 121. 

43 Am. Jur. 715, Public Utilities and 
Services, § 216 et seq. 


8.112. (3847, 12) Authorization of board required for aranetie of privi- 
lege—partial or conditional granting. of privilege—duration of certificate. 
_ Any right, privilege or certificate held, owned, or obtained by any motor 
-earrier may be sold, assigned, leased, transferred and inherited as other 

property only by the authorization of the board. The board may issue the 
~ certificate, as prayed for, or issue it for the partial exercise only of the 
privilege sought; and may attach to the exercise of the rights granted by 
such certificate such terms and conditions as in its judgment the public con- 
venience and necessity may require. When a certificate has once been issued 
to a motor carrier, as in this act provided, such certificate shall continue in 
force until terminated by the board for cause, as herein provided, or until 
terminated by the owner’s failure.to comply with -section 8-113. 


History: En. Sec.’ 12, Ch. 184, L. 1931. Automobiles@104, 105. 
42° C.J. Motor Vehicles §§ 175, 177, 178. 


8-113. (3847.13) Compliance with rules and regulations of board re- 
quired of certificate holder. No certificate shall be issued or remain in force 
unless the holder thereof shall comply with such rules and regulations of the 
board as it shall adopt governing the filing of bonds, policies of insurance, 
or such security or agreement in such form and adequate amount and con- 
ditioned as the-board may require for: (a) the prompt payment of all com- 
. pensation or fees due the state under the provisions of this act, and. (b) the 
“payment of any final judgment -which may be rendered against any such 
motor carrier arising out of the death of or injury to any passenger or 
“injury to other persons or property as a result of any negligent operation 
‘of the motor vehicles or such motor carrier, with. power in the board to 
permit self-insurance whenever, in its opinion, the financial ability of the 
motor carrier warrants. 


ape En. Sec. 13, Ch. 184, L. 1931. Automobiles@=87, 


a= |, -42 C.J.. Motor Vehicles. § 160. 

“e114. (3842. 14) ones of procedure-enforcement of orders of board. 

' Insofar as possiblevand applicable, the provisions of statutes prescribing the 

- procedure before the board in cases involving rates, facilities, service or 

other affairs. of -railroads in this state, including’ forms of applications, 

complaints, answers; orders, and notices of hearing, the conducting of 
10 tadt ¥ Ef mare 2 
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hearings, compelling the attendance and testimony of witnesses and the pro- 
duction of records, data and information, the preparation, recording and 
serving of reports and orders of the board, shall be followed and shall gov- 
ern in all proceedings and investigations before the board in eases arising 
in connection with the performance by the board of its duties or the exer- 
cise of its jurisdiction under the provisions of this act. Orders and final 
determinations of the board in all proceedings pursuant to the provisions of 
this act shall be enforced in the manner provided for the enforcement of 
orders of the board of railroad commissioners by the provisions of chapter 
1 of Title 72 of this code, and laws amendatory thereof. Provided, further, 
that if any motor carrier shall operate in violation of the provisions of this 
act, or shall fail or neglect to obey any lawful order of the board, the board 
or any party injured may apply to any court of competent jurisdiction, in 
any county where such motor carrier is engaged in business, for the en- 
forcement of this act or such order; and the court shall enforce obedience 
thereto by writ of injunction, or other proper process, mandatory, or other- 
wise, and to restrain such carrier, its officers, agents, employees, or repre- 
sentatives from further violation of this act, or such order, or to enjoin upon 
it, or them, obedience to the same. 


History: En. Sec. 14, Ch. 184, L. 1931. 


Operation and Effect 


Though, generally speaking, all equit- 
able suits (injunction, inter alia) are 
properly triable, under section 93-2904, in 
the county in which defendants, or any 
of them, reside, this section specifically 
provides that a party injured by the il- 
legal operation of a motor vehicle for 
hire may by writ of injunction seek en- 
forcement of the act in any county in 
which the motor carrier is engaged in 
business; hence, where injunctive relief 
was sought against such a carrier in a 
county between the county seat of which 
and that of his home county defendant 
was doing business, the court erred in 


county. Great Northern Ry. Co. v. Hatch 
et al, 988M ZOU. 271.200 Poon oLoy 

This section must be construed with 
sec. 72-128, and, the former being a later 
enactment, modifies the latter so that the 
board of railroad commissioners could 
maintain action to enjoin motor carrier 
from operating motor vehicles over state 
highways until motor carrier complied 
with provisions of motor carriers act. 
Board of Railroad Commissioners v. Aero 


Mayflower Transit Co.,__. M __, 172 P 
2d 452, 455. (Affirmed by U. S. Supreme 
Court, Dee. 8,71947,) “Fou. Sere RoZ 1: 
Ed. 153). 


Automobiles€—83, 107(2). 
42 C.J. Motor Vehicles §§ 42, 72, 121. 


granting a change of venue to the latter 


8-115. (3847.15) Provisions for review of orders of board. The pro- 
visions of chapter 1 of Title 72 of this code, and laws amendatory thereof, 
shall be applicable and shall govern im all proper cases for the review by the 
district or supreme court of orders and final determinations of the board 
in proceedings involving the rates, services, facilities, or other affairs of 
motor carriers in this state. 


History: En. Sec. 15, Ch. 184, L. 1931. 43 Am. Jur. 720, Public Utilities and 


Services, § 224 et seq. 


8-116. (3847.16) Annual fee for motor carriers—fee for seasonal opera- 
tors—compliance required of motor carriers operating in more than one 
state—revocation of certificate for failure to pay fees—lien of fees and 
charges. (a) In addition to all of the licenses, fees or taxes imposed upon 
motor vehicles in this state, and in consideration of the use of the public 
highways of this state, every motor carrier, as defined in this act, shall, at 
the time of the issuance of a certificate and annually thereafter, on or be- 
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tween the first day of July and the fifteenth day of July, of each calendar 
year, pay to the board of railroad commissioners of the state of Montana the 
sum of ten dollars ($10.00), for every motor vehicle operated by the carrier 
over or upon the public highways of this state. 


Provided, that a motor carrier engaged in seasonal operations only, 
where its said operations do not extend continuously over a period of not 
to exceed six (6) months in any calendar year, shall only be required to 
pay compensation and fees ina sum equal to one-half (14) of the compensa- 
tion and fees herein provided, and, provided further, that the compensa- 
tion and fees herein imposed shall not apply to motor vehicles maintained and 
used by a motor carrier as standby or emergency equipment. The board 
shall have the power and it is hereby made its duty to determine what 
motor vehicles shall be classed as standby or emergency equipment. 


(b) When transportation service is rendered partly in this state and 
partly in an adjoining state or foreign country, motor carriers shall comply 
with the provisions of this act relating to the payment of compensation and 
to the making of annual or special reports or statements herein required, 
and shall show the total business performed within the limits of this state 
and such other information concerning its operation within this state as 
may be required by the board as fully and completely and in the same man- 
ner as herein required of motor carriers operating wholly within this state. 


(ec) Upon the failure of any motor carrier to pay such compensation, 
when due, the board may in its discretion revoke the carrier’s certificate 
or privilege and no carrier whose certificate or privilege is so revoked shall 
again be authorized to conduct such business until such compensation shall 
be paid. 

(d) All compensation, fees, or charges, imposed and aceruing under 
the provisions of this act, shall be a lien upon all property of the motor car- 
rier used in its operations under this act; said lien shall attach at the time 
the compensation, fees, or charges become due and payable, and shall have 
the effect of an execution duly levied on such property of the motor carrier 
and shall so remain until said compensation, fees, or charges are paid or 
the property sold for the payment thereof. 


History: En. Sec. 16, Ch. 184, L. 1931. 


Operation and Effect 


The motor carriers act was intended to 
apply to all intrastate and interstate 
motor carriers operating over state high- 
ways. Board of Railroad Commissioners 
v. Aero Mayflower Transit Co.,__. ~ M __., 
172 P 2d 452, 455. (Affirmed by U. S. 
Supreme Court Dec. 8, 1947, __ U. 8. 
92 L. Ed. 153). 

Id. Exaction of taxes from interstate 
motor carrier held not invalid as burden- 
ing interstate commerce or as violating 
the equal protection clause of state and 
federal constitutions. 

Id. The provision of sec. 8-127 impos- 
ing upon interstate motor carrier a tax of 
one-half of one per cent based on ecarrier’s 
“gross operating revenue,” and provision 
of this section requiring interstate motor 
carriers to make reports showing total 


=) 


business performed within limits of state, 
must be read together to ascertain legis- 
lative intent. 

Id. The provisions of the motor ear- 
riers act are not invalid for failure to 
specify any method by which gross operat- 
ing revenue of carrier in state could be 
determined, nor for failure to make dis- 
tinction between large and small vehicles 
or heavy or light loads or number of 
miles traveled over state highways. 


References 
State ex rel. Board of Railroad Com- 
missioners v. District Court, __ M 


seed 


175 P 2d 178, 174. 


Automobiles€91, 99, 106. 

42 C.J. Motor Vehicles §§$161 et seq., 
182, 193 et seq. 

37 Am. Jur. 563, Motor Transportation, 
§ 74 et seq. 
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8-117. (3847.17) Motor carrier fund — composition — use. All of the 
fees and compensation charges collected by the board under the provisions 
of this act shall be transmitted to the state treasurer who shall place the. 
same to the credit of a special fund designated as “motor carrier fund” ; such 
fund shall be available for the purpose of defraying the expenses of ad- 
‘ministration of this act and the regulation of the businesses herein described, . 
and shall be accumulative from year to year. ,All expenses of whatsoever . 
kind or nature of the board incurred in carrying out the provisions of this 
act shall be audited by the state board of examiners and paid out of the. 
“motor carrier fund.” Such fund shall not come within the restriction of | 
any law of this state governing payment of expense incurred in a previous. 
year, it being intended that such fund shall be applied to the payment of 
any necessary costs or expenses in carrying out the provisions of this act, 
whether incurred during the ensuing year or previous fiscal years, and such 

“motor carrier fund” or accumulations thereof, are hereby appropriated for 
the payment of the costs and expenses rendered necessary in the carrying out 
of the provisions of this act. 

History: En. Sec. 17, Ch. 184, L. 1931. References 


. y : Board of Railroad Ghinundai daar Vv. 
NOTE.—This section was probably im- : eke 1 ety At 
pliedly, repealed. by. Secs 2, Oh. Jil 4941 vague ns gatasae dem DoT Dot Miatad Bas 
which is Sec. 84-1902 of this code. ag at 


Automobiles¢—101. 
42 C.J. Motor SD cntoe § 201 et seq. 


8-118. (3847.18) Records of. motor carriers to be open for inspection by 
board—system of accounts to be prescribed—reports required. All records, 
books, accounts and files of.every class A and class B motor earrier in this 
state, so far as the same shall relate to the business of transportation con- 
ducted by such motor carrier, shall at all times be subject. to examination by 
the board or by any authorized agent or employee of the board. The board 
shall prescribe a uniform system of accounts and uniform reports. covering 
the operations of such class A and class B motor carriers and every motor 
carrier authorized to operate as such in accordance with the provisions, of 
this act shall keep its records, books, and accounts according to. such. uni- 
form system, insofar as possible. On or before the fifteenth day of July of 
each year, every motor carrier authorized to engage in such business shall 
file with the board a report, under oath. In addition to such annual reports 
every motor carrier shall prepare and file with the board, at the time or 
times and in the form to be prescribed by the board, annual reports, special 
reports and statements giving to the board such information as it shall re- | 
quire in order to perform its duties under this act. 


History: En. Sec. 18, Ch. 184, L. 1931. Automobiles€-122. 
42 C.J. Motor Vehicles § 53 et seq. 


8-119. (3847.19) Penalties for violations. Any motor carrier, subject to 
the provisions of this act, or, whenever any such motor carrier is a corpora- 
tion, any director or officer thereof, or any receiver, trustee, lessee, agent, or 
persons acting for or employed by such corporation, who violates or fails to 
comply with or who procures, aids, or abets'in the violation of any pro- 
vision of this act, or who fails to obey, observe, or comply with any lawful 
order, decision, rule or regulation, direction, demand, or requirement of the 
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board, or any part of provisions thereof, shall be deemed guilty of a mis- 
demeanor and shall, upon conviction thereof, be punished by a fine of not 
less than five dollars ($5.00) nor more than one hundred dollars ($100.00), 
or by imprisonment in the county jail for a period of not more than thirty 
(30) days, or by both such fine and imprisonment. 


History: En. Sec. 19, Ch. 184, L. 1931. Automobiles€324. 
: 42° C.J. Motor Vehicles § 947. 


8-120... (3847.20) Continuation of business by motor carriers already li- 
censed. All motor carriers legally licensed by the board of railroad com- 
missioners, under the provisions of chapter 154, laws eighteenth legislative 
assembly, 1923, as amended by chapter 103, laws nineteenth legislative as- 
sembly, 1925, and chapter 141, laws twenty-first legislative assembly, 1929, 
and engaged in business at the time of the effective date of this act, shall be 
entitled to receive from the board, without further application, a certificate 
as provided in this act authorizing the continuance of their businesses, 

History: En. Sec. 20, Ch. 184, L. 1931. Automobiles¢78. 
NOTE—The laws referred to in this Sane ret lage ava ani Stes SHU 


section were repealed by Ch. 184, L. 1931 
(ineluded in this chapter). 


- 8-121. (3847.21) Acts which prima facie deem person to be motor car- 
rier, Any person, firm or corporation maintaining a public motor vehicle 
stand, or by sign, symbol, or device or vehicle or clothing, or by advertise- 
ment holds forth transportation for compensation, or solicits the transpor- 
tation of persons or property for compensation among the public at trains, 
hotels or other places, or solicits for trips for compensation, shall be deemed, 
prima facie, a “motor carrier” subject to this act, and the burden of proof 
shall be’ on ‘such person, firm or corporation to disprove said status. 


‘History: En. Sec. 21, Ch. 184, L. 1931. he to receive a bonus for good service, 


neither the purchasers nor the seller, their 


Operation and Effect employee, were carriers for hire, and, 


Where several city’ mercantile estab- 


lishments entered into a contract of. pur- 
chase of a truck agreeing to pay the seller 
$1,000, payable $100 down and $75 per 
month for twelve months, the truck to be 
used for transporting merchandise bought 
or sold, the purchasers assuming the ex- 
pense of upkeep and operation as a cer- 
tain ratio as between themselves based on 
the weight of merchandise: carried for 
each per mile, the seller being employed 
as ‘transportation manager at $6 per day, 


therefore, under this section, were not re- 
quired to secure a certificate of public 
convenience and necessity from the board 
of railroad. commissioners to-entitle them 
to the use of state highways in the trans- 
portation of such merchandise. Christie 
T.. & 8. Co. v. Hatch, 95 M 601, 603, 28 P 
2d 470. 


Automobiles¢ 76. 
42 C.J. Motor Vehicles § 60. 


8-122. (3847. 22): Private carriers not converted into common carriers. 
Nothing in this act shall be construed as converting or attempting to con- 
vert a private carrier into a common carrier, and it is hereby declared that 
this act. is intended BE Ye as a pop uaion of the public highways of the 
state of Montana, 


History: En. Sec. 22, Ch. 184, L, 1931. Automobiles¢76. 


42 C.J. Motor Vehicles § 76. 


8-123. (3847. 23) ‘Application of act to interstate carriers and motor car- 
riers operating in national.parks. The'terms and provisions of this act shall 
apply to commerce with foreign nations, and to commerce among the several 
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states of this Union, insofar as such application may be permitted under 
the provisions of the constitution of the United States, treaties made there- 
under and the acts of Congress; provided that it shall not be necessary for 
an interstate or international motor carrier, in order to obtain a permit as 
herein provided, to make any showing of public convenience and necessity, 
except as to the transportation of passengers and/or freight between points 
- within this state, the power to regulate such operation being specifically 
reserved herein; and provided further, the board is hereby authorized to 
exercise any additional power that may from time to time be conferred 
upon the state by any act of Congress, and provided further, that any motor 
carrier operating in and about any national park, whose rates and methods 
of accounting are controlled by contract with the United States, shall not 
be subject to any regulation by the commission in conflict with such con- 
tract or in conflict with any regulation by the United States made pursuant 
to such contract or made pursuant to an act of Congress of the United States. 


History: En. Sec. 23, Ch. 184, L. 1931. Automobiles€=78. 
42 C.J. Motor Vehicles § 83 et seq. 


8-124. (3847.24) Invalidity of part of act not to affect remainder. If any 
section, subsection, sentence, clause, or phrase of this act is for any reason 
held unconstitutional, such decision shall not affect the validity of the re- 
maining portions of this act. The legislative assembly declares that it would 
have passed this act and each section, subsection, sentence, clause and phrase 
thereof irrespective of the fact that any one or more sections, subsections, 
sentences, clauses or phrases be declared unconstitutional. 

History: En. Sec. 24, Ch. 184, L. 1931. 


8-125. (3847.25) Repealing clause. This act shall not repeal any of the 
existing law or laws relating to motor-propelled vehicles and owners and 
operators, or requiring compliance with any condition for their operations 
except chapter 154, laws eighteenth legislative assembly, 1928, chapter 103, 
laws nineteenth legislative assembly, 1925, and chapter 141, laws twenty- 
first legislative assembly, 1929. 


History: En. Sec. 25, Ch. 184, L. 1931. Automobiles¢74. 
42 C.J. Motor Vehicles § 79. 


8-126. (3847.26) Fees required for filing various documents. The board 
of railroad commissioners and the public service commission of Montana 
shall, except as otherwise provided by law, require and receive fees before 
filing any annual reports, tariffs, schedules and supplements thereof and shall 
require and receive fees for all copies of orders, documents, classifications, 
blank forms and other instruments prepared by it or on file in the office 
thereof, except as otherwise provided by law to be furnished free of charge, 
in accordance with the following schedule: | 

Piling*annual reports each 202 C295 wee a DOD esl at ak $5.00 

Filing tariffs, time schedules and supplements thereto, each........ 2.00 

For issuing certificates of public convenience and necessity to 


MOTOE CARTICTS wed Coa nt kee Lone ern reer y 2.00 
Classification for public utilities, each... 2... eect 1.50 
Classification for motor carriers, each ..........22...2..c200ceeecceseeeeteeeceeee ee 50 
For copy of rules and regulations for motor earriers, each .......... 25 


Blank forms of annual reports for utilities and common carriers Cost 
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Nothing herein contained shall be construed to require or authorize the 
board of railroad commissioners or the public service commission to collect 
fees for the filing of any annual reports, tariffs, schedules and supplements 
thereof which relate solely to interstate commerce. 


History: En. Sec. 1, Ch. 100, L. 1935; Automobiles¢=98, 
amd. Sec. 1, Ch. 73, L. 1947. 42 C.J. Motor Vehicles § 184. 


8-127. (3847.27) Additional fees covering motor carriers. In addition 
to all other licenses, fees and taxes imposed upon motor vehicles in this state 
and in consideration of the use of the highways of this state, every motor 
carrier holding a certificate of public convenience and necessity or permit 
issued by the board of railroad commissioners, shall between the first and 
fifteenth days of January, April, July and October of each year, file with 
the board of railroad commissioners a statement showing the gross operating 
revenue of such carrier for the preceding three (3) months of operation, or 
portion thereof, and shall pay to the board a fee of one-half of one (1) per 
eent of the amount of such gross operating revenue; and in the event that 
such carrier operates in interstate commerce, the gross operating revenue of 
such carrier within this state shall be deemed to be all the revenue received 
from business beginning and ending within this state, and a proportion based 
upon the proportion of the mileage within this state to the entire mileage 
over which the business is done of revenue on all business passing through, 
into or out of this state; provided, however, that the minimum fee which 
shall be paid by each class A and class B earrier for each vehicle registered 
and/or operated under the provisions of the motor carrier act shall be 
thirty dollars ($30.00) and the minimum annual fee which shall be paid by 
each class C carrier for each vehicle registered and/or operated under the 
motor carrier act shall be fifteen dollars ($15.00). 


History: En. Sec. 2, Ch. 100, L. 1935; 
amd. Sec. 2, Ch. 73, L. 1947. 


Operation and Effect 


Exaction of taxes from interstate motor 
carrier held not invalid as burdening in- 
terstate commerce or as violating the 
equal protection clause of state and fed- 
eral constitutions. Board of Railroad 
Commissioners v. Aero Mayflower Transit 
Co., _. M __, 172 P 2d 452, 455. (Affirmed 
by U. S. Supreme Court Dec. 8, 1947, __ 
Lee eae, ius, ape). 

Id. The provision of this section im- 
posing upon interstate motor carrier a 
tax of one-half of one per cent based on 
carrier’s “gross operating revenue’, and 
provision of sec. 8-116 requiring inter- 


8-128. 


(3847.28) Disposition made of fees. 


state motor carriers to make reports show- 
ing total business performed within 
limits of state must be read together to 
ascertain legislative intent. 

Id. The provisions of the motor ear- 
riers act are not invalid for failure to 
specify any method by which gross oper- 
ating revenue of carrier in state could be 
determined, nor for failure to make dis- 
tinction between large and small vehicles 
or heavy or light loads or number of miles 
traveled over state highways. 


References 


State ex rel. Board of Railroad Com- 
missioners v. District Court, __ 
175 P 2d 173, 174. 


on 


All fees collected from 


motor carriers shall be, by the commission, paid into the state treasury and 
shall be, by the state treasurer, placed to the credit of the motor carrier 
fund. All other fees and charges collected by the commission under the 
provisions of this act shall be by the commission paid into the state treasury 
and shall be by the state treasurer placed to the credit of a fund to be 
known as the “public service commission fund,” and the general and contin- 
gent expenses of the public service commission shall be by the state treasurer 
paid out of said public service commission fund upon presentation of duly 
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vesting claims ateasieies which. claims shall ads beet OPTS by) ie =. 


commission and audited by the state board of examiners. 


History: En. Sec. 3, Ch. 100, L. 1935. Automobiles@-101. 0°" 

ee ‘ 42 C.J. Motor Vehicles § 201 et seq. 
NOTE.—This section was probably im- 
pliedly repealed by Sec. 2, Ch. 14, L. 1941 
which is See, 84-1902 of ‘this code. 


8-129. Board may compel carrier bus lines to furnish service. The potted 


of railroad commissioners, after. ten days notice and public héaring, shall 
have the power to compel all motor carrier bus lines under its jurisdiction 
to furnish, provide and maintain such service, instrumentalities, equipment, 
facilities and time schedules as shall promote the safety, health, comfort and 


conveniences. of its passengers, employees and the public, and: as shall: im-: 


all respects be adequate, efficient, just and reasonable. 
History: En. Sec. 2, Ch. 143, L. 1943. 


8-130. (3847.29) Board may grant temporary certificates, when.. During 


the present world war the board of railroad commissioners of the state of 
Montana shall be authorized to grant, without notice of hearing, applications 
of motor carriers for temporary certificates of public convenience and neces- 
sity for a period to be fixed by the board not to exceed thirty (30) .days, 
when, in the judgment of the board, an emergency exists and public con- 
venience and necessity requires it, and to issue. such certificates for such 
period; provided, however, that at any time prior to the expiration of such 
period, the board shall have the power to cancel any such certificate after 
five (5) days’ notice to the motor carrier holding the same, when, in the 
judgment of the board, an emergency no longer exists and public conven- 
ience and necessity no longer requires it; provided further, that transporta- 


tion. service rendered under such idtapotary authority shall be subject to. 


all applicable. provisions of the motor carrier act, this chapter, and to the 
rules, and regulations and requirements of the board thereunder, except 


that the fee for, such application shall be five dollars ($5.00) and the mini-,- 


mum annual gross Argyl revenue fee, as fixed by section es 127 need not 
be paid. - 
History: En. Sec. 2, Ch. 133, L. 1943. 


CHAPTER 2 ts 
PIPE LINE CARRIERS OF OIL—REGULATION 


Section: 8-201. Common e¢arriers of oil defined. 
8-202. Pipe lines ‘public utilities—jurisdiction. ~~ . 
8-203. Regulation of construction of pipe lines—eminent domain.: 
8-204. Establishment of rates—hearing—complaints. 
' 8-205. -Railroad commissioners may require connections -facilities—rules: 
8-206. Tariffs and reports—board’s authority to hear pea aes ig tomes 
al _ enforcement of orders. by board. 
~ 8-207. Discrimination prohibited—establishment of fates. 
'. “ 82208. “Rules for prevention of waste. 
8-209: Penalty for violation of act—recovery of ahdiagtn. 
8-210.. Duty to transport, without discrimination. 
8-211. Effect of partial invalidity of act. 


i | 


ni 


. 8-201... (3848) Common carriers of oil defined, omida ts person,, pts eor- | 


ponation, limited partnership, joint-stock association or association of any — 


kind whatever: 
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(a) Owning, operating, or managing any pipe line or any part of any 
pipe line within the state of Montana, for the transportation of.. crude 
petroleum to or for the public for hire, or engaged in the -business of trans- 
porting crude petroleum by pipe lines; or 

(b) Owning, operating, or managing any pipe line or any part of any 
pipe line for the transportation of crude petroleum, to or for the public 
for hire, and which said pipe line is constructed or maintained upon, along, 
over, or tana any public road or highway ; nc a 

(c) Owning, operating, or managing any pipe line or any part of any 
pipe line or pipe lines for transportation to or for the public for hire, of 
crude petroleum, and which said pipe line or pipe lines is or may be con- 
structed, operated, or maintained across, upon, along, over, or under the 
right of way of any railroad, corporation, or other common carrier required 
by law to transport crude petroleum as a common carrier; or _ 

(d) Owning, operating, or managing, or participating in ownership, _ 
operation, or management, under lease, contract of purchase, agreement 
to buy or sell, or other agreement or arrangement of any kind whatsoever, 
any pipe line or pipe lines, or any part of any pipe line, for the trans- 
portation from any oil field or place of production within the state of 
Montana to any distributing, refining, or marketing center or reshipping 
point thereof, within this state, of crude petroleum, bought of others; or 

(e) Made a common carrier by or under the terms of contract with 
or in pursuance of the law of the United States, is hereby declared to be 
a common earrier and subject to the provisions hereof, but the provisions 
of this act shall not apply to those pipe lines which are limited in their 
use to the wells, stations, plants and refineries of the owner and which are 
not a part of the pipe line transportation system of any common carrier 
as herein defined; nor shall such provisions apply to any property of such 
a common carrier ehiehti is not a part of or necessarily incident to its pipe line 
transportation | system. 


History: En. Sec. 1, Ch. 8, Ex. L. 1921; Ohrridieeod’ 
re-en, Sec. 3848, R. ©. M. 1921. 13 C.J.S. Carriers §§ 3, 5-12. 


9 Am. Jur, 445, Carriers, § 29.. 
Cross-Reference 


Breaking or eat pipe ak pen- 
alty, sec. 94-3326. 


8-202. (3849) Pipe lines public utilities—jurisdiction. It is declared 
that the operation of these pipe lines, to which this act applies, for the 
transportation of crude petroleum, in connection with the purchase or 
purchase and sale of such crude petroleum, is a business in mode of the con- 
duet of which the public is interested, and as such is subject to regulation by 
law; and accordingly it is provided that from and after the expiration of 
thirty days from the time this law takes effect the business of purchasing, or 
of purchasing and selling crude petroleum, using in connection with such 
business a pipe line of the class subject to this act to transport the crude 
petroleum so bought or sold shall not be conducted, unless. such pipe line 
so used in connection with such business be a common carrier within the pur- 
view of this law. and. subject to the jurisdiction herein conferred upon the 
board of railroad commissioners of Montana. .Jt shall be.the duty. of, the: 
attorney general to enforce: this provision by. injunction or other adequate 
remedy. 
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History: En. Sec. 2, Ch. 8, Ex. L. 1921; Carriers@=5. 
re-en. Sec. 3849, R. C. M. 1921. 13 C.J.S. Carriers § 19. 
References 


State ex rel. Continental S. Co. v. Tul- 
lock, 68 M 268, 277, 217 P 348. 


8-203. (3850) Regulation of construction of pipe lines—eminent domain. 
~The right to lay, maintain, and operate pipe lines, together with telegraph 
and telephone lines incidental to and designed for use only in connection 
with the operation of such lines along, across, or under any public stream or 
highway in this state, is hereby conferred upon all persons, firms, limited 
partnerships, joint-stock associations, or corporations coming within any 
of the definitions of common carrier pipe lines as hereinbefore made. Any 
person, firm, limited partnership, joint-stock association, or corporation 
may acquire the right to construct pipe lines and such incidental telephone 
and telegraph lines along, across, or over any public road or highway in 
this state, by filing with the board of railroad commissioners of Montana 
an acceptance of the provisions of this law, expressly agreeing in writing 
that in consideration of the right so acquired it shall be and become a 
common carrier pipe line, subject to the duties and obligations conferred or 
imposed in this act. This right to run along, across or over any public road 
or highway, as before provided for, can only be exercised upon condition 
that the traffic thereon be not interfered with, and that such road or high- 
way be promptly restored to its former condition of usefulness, and the 
restoration thereof be subject also to the supervision of the county com- 
missioners of the county in which said highway is situated. And, provided 
that in the exercise of the privileges herein conferred, such pipe lines shall 
compensate the county for any damage done to such public road, in the 
laying of pipe lines, telegraph or telephone lines, along or across the same; 
and nothing herein shall be construed to grant any pipe line company the 
right to use any public street or alley in any incorporated city or town, ex- 
cept by express permission from the city or governing authority thereof. 

Every person, firm, corporation, hmited partnership, joint-stock asso- 
ciation, or association of any kind mentioned in this act, which shall have 
filed with the board of railroad commissioners of Montana its acceptance 
of the provisions of this act, is hereby granted the right and power of emi- 
nent domain in the exercise of which he, it, or they may enter upon and 
condemn the land, rights of way, easements, and property of any person 
or corporation necessary for the construction, maintenance or authorization 
of his, its, or their common carrier pipe line, the manner and method of 
such condemnation and the assessment and payment of the damages there- 
for to be the same as is provided by law in the case of railroads. 


History: En. Sec. 3, Ch. 8, Ex. L. 1921; Eminent Domain@=34; Mines and Min- 
re-en. Sec. 3850, R. C. M. 1921. eralsC=88, 
References 29 C.J.S. Eminent Domain § 57; 40 C.J. 


Mines and Mi 1 i bes ‘ 
State ex rel. Continental S. Co. v. Tul- Be MER TAD be 


lock, 68 M 268, 277, 217 P 348. 


8-204. (3851) Establishment of rates—hearing—complaints. The board 
of railroad commissioners of Montana shall have the power to establish and 
enforce rates of charges and regulations for gathering, transporting, load- 
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ing, and delivering crude petroleum by such common carrier in this state, 
and for the use of storage facilities necessarily incident to such transpor- 
tation and to prescribe and enforce rules and regulations for the govern- 
ment and control of such common carriers in respect to their pipe lines 
and receiving, transferring and loading facilities, and it shall be its duty 
to exercise such power upon petition by any person showing a substantial 
interest in the subject. No order establishing or prescribing rates, rules, 
and regulations shall be made except after hearing and at least ten days’ 
and not more than thirty days’ notice to the person, firm, corporation, 
partnership, joint-stock association, or association owning or controlling 
and operating the pipe line or pipe lines affected. In the event any rate 
shall be filed by any pipe line and complaint against same or petition to 
reduce same shall be filed by any shipper, and such complaint be sustained, 
in whole or in part, all shippers who shall have paid the rates so filed by 
the pipe line shall have the right to reparation or reimbursement of all 
excess in transportation charges so paid over and above the proper rate as 
finally determined on all shipments made after the date of the filing of such 


complaint. 
History: En. Sec. 4, Ch. 8, Ex. L. 1921; Carriers¢12(111). 
re-en. Sec. 3851, R. C. M. 1921. 13 C.J.S. Carriers §§ 283, 397, 582. 
Generally, 9 Am. Jur. 505, Carriers, 
References § 106 et seq. 


State ex rel. Continental S. Co. v. Tul- 
lock, 68 M 268, 277, 217 P 348. 


8-205. (3852) Railroad commissioners may require connections—facil- 
ities—rules. Every common carrier as above defined shall exchange crude 
petroleum tonnage with each like common carrier, and the board of railroad 
commissioners of Montana shall have the power to require such connections 
and facilities for the interchange of such tonnage to be made at every local- 
ity reached by both pipe lines whenever a necessity therefor exists and sub- 
ject to such rates and regulations as may be made by the board of rail- 
road commissioners of Montana; and any such common carrier under like 
rules and regulations shall be required to install and maintain facilities 
for the receipt and delivery of crude petroleum of patrons at all points on 
such pipe line. No carrier shall be required to receive or transport any 
erude petroleum except such as may be marketable under rules and regu- 
lations to be prescribed by the board of railroad commissioners of Montana 
which they are hereby empowered and required to prescribe. The board 
of railroad commissioners of Montana is also empowered and required to 
make rules for the ascertainment of the amount of water and other foreign 
matter in oil tendered for transportation, and for deduction therefor and 
for the amount of deduction to be made for temperature, leakage, and 
evaporation. It is provided, however, that the recital herein of particular 
powers on the part of said board of railroad commissioners of Montana 
shall not be construed to limit the general powers conferred by this act. 
Until set aside or vacated by some decree or order of a court of competent 
jurisdiction, all orders of the board of railroad commissioners of Montana 
as to any matter within its jurisdiction shall be accepted as prima facie evi- 
dence of their validity. 


History: En. Sec. 5, Ch. 8, Ex. L. 1921; Carriers¢—15. 
re-en. Sec. 3852, R. C. M. 1921. 13 C.J.S. Carriers § 19. 
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8-206. (3853) Tariffs and reports—board’s authority to hear complaints 
__witnhesses—enforcement of orders by board. Such common catriers of 
crude petroleum shall make and publish their tariffs under such rules and 
regulations as may be prescribed by said board of railroad commissioners of 
Montana, the board of railroad commissioners of Montana shall require them 
to make reports and may investigate their books and records kept in con- 
nection with such business. The board of railroad commissioners of Mon- 
tana shall require of such common carrier pipe lines monthly reports, duly 
verified under oath, of the total quantities of crude petroleum owned by 
such pipe lines and of that held by them in storage for others, as also of 
their unfilled storage capacity, provided no publicity shall be given by 
the board of railroad commissioners of Montana to the reports as to stock 
of erude petroleum on hand of any particular pipe line; but the board of 
railroad commissioners of Montana in its discretion may make public the 
aggregate amounts held by all the pipe lines making such reports, and of 
their aggregate storage capacity. The board of railroad commissioners of 
Montana shall have the power and authority to hear and determine com- 
plaints, to require attendance of witnesses, and to institute suits and sue 
out such writs and process as may be necessary for the enforcement of its 
orders. 


History: En. Sec. 6, Ch. 8, Ex. L. 1921, Carriers©=9, 10. 
re-en. Sec. 3853, R. C. M. 1921, OF { 13 CJS. Carriers §$.15,° ASeSo so072, 
568. 


8-207. (3854) Discrimination prohibited—establishment of ee No 
such common ecarrier-in its operations as such shall discriminate between or 
against shippers in regard to facilities furnished or service rendered or rates 
charged under same or similar circumstances in the transportation of crude 
petroleum; nor shall there be any discrimination in the transportation of 
erude petroleum produced or purchased by itself directly or imdirectly. 
In this connection the pipe line shall be considered as a shipper of the crude 
petroleum produced or purchased by itself directly or indirectly and han- 
dled through its facilities. No such carrier in such‘operation shall directly 
or indirectly charge, demand, collect, or receive from any one a greater 
or less compensation for any service rendered than from another for a like 
and contemporaneous service; provided, this shall not limit the right of 
the board of railroad commissioners of Montana to prescribe rates and 
regulations different from or to some places from other rates or regula- 
tions for transportation from or to other places, as it may determine; nor 
shall any carrier be guilty of discrimination when obeying any order of the 
board of railroad commissioners of Montana. When there shall be offered 
for transportation more crude petroleum than can be immediately trans- 
ported, the same shall be equitably apportioned. The board of railroad com- 
missioners of Montana: may make and enforce general or specific regula- 
tions in this regard. No such common carrier shall at any time be required 
to receive for shipments from any person, firm, ‘corporation, or association 
of persons, exceeding three thousand barrels of petroleum i in any one day. 


History: En. Sec. 7, Ch. 8, Ex. L. 1921; SRE 
re-en. Sec, 3854, R. C..M. 1921. 3 C.J.S. Carriers § 350. 


8-208. (3855) Rules for prevention of waste. The board of railroad 
commissioners of Montana, when necessary, shall make and enforce rules and 
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regulations either general in their nature or applicable to particular oil fields 
for the prevention of actual waste of oil or operations in the field dangerous 
to life or property. A 3 


History: En. Sec. 8, Ch. 8, Ex. L. 1921; Mines and Minerals€=92. 
re-en. Sec. 3855, R. C. M. 1921. - 40 C.J, Mines and Minerals § 776. 


8-209. (3856) Penalty for violation of act—recovery of damages. Any 
common carrier as herein defined who shall violate any provisions of this act 
or who shall fail to perform any duty herein imposed or any valid order 
of the board of railroad commissioners of Montana, when not stayed or 
suspended by order of court, shall be subject to a penalty of not less than 
one hundred dollars nor more than cne thousand dollars for each offense, 
such penalty to be recoverable at suit of the attorney general of the state 
of Montana in the name of the state and for its use. Actual damages may 
also be recovered by and for the use of any person, corporation or associa- 
tion of persons against whom there shall have been an unlawful discrimi- 
nation as herein defined; such suit to be brought in the name of and for 
the use of party aggrieved, and may be maintained in any court of proper 
jurisdiction having due regard to the ordinary statutes of venue. For the 
wilful violation of any of the provisions herein forbidding discrimination 
on the part of common carriers, it is hereby provided that the owners, 
officers, agents, or employees of such carriers who may be guilty thereof 
shall be.deemed guilty of a misdemeanor; each violation of any of such 
provisions shall be deemed a separate and distinct offense and upon con- 
viction thereof the party violating same shall be fined in a sum of not less 
than fifty dollars nor more than one thousand dollars, and may be further 
punished by confinement. in the county jail for not less than ten days nor 
more than six months. 


History: En. Sec. 9, Ch: 8, Ex. L. 1921; Carriers¢>20 (1, 8), 21 (2). 
re-en. Sec, 3856, R. C. M. 1921. 13 C.J.S. Carriers §§ 454, 457, 469, 475- 
477, 478, 492, 503, 504, 505, 506, 589. 


8-210. (3857) Duty to transport without discrimination. Subject to 
the provisions of this act and the rules and regulations which may be pre- 
seribed by the board of railroad commissioners of Montana, every such com- 
mon carrier shall receive and transport crude petroleum delivered to it for 
transportation and shall so receive and transport same and perform its other 
duties with respect thereto without discrimination. 

History: En. Sec. 10, Ch. 8, Ex. L. 1921; Carriers€—13 (1). 
re-en. Sec. 3857, R, C. M. 1921. 13 C.J.S. Carriers § 350. 

8-211. (3858) Effect of partial invalidity of act. If any of the pro- 
visions of this act shall be held unconstitutional, or for any reason shall be 
held void, such holding shall not have the effect to nullify the remaining 
parts or provisions of this act, but the parts not so held to be void shall 
nevertheless remain in full force and effect. 


’ History: En. 86. 11, Oh. 8,Ex. L. 1921; Statutes@=64(2). 
re-en. Sec. 3858, R. C. M. 1921. a: 59 C.J. Statutes § 213 et seq. 
CHAPTER 3 


NAVIGATION-—-INSPECTION OF BOATS AND VESSELS 
(Repealed—Chapter 129, Laws of 1947) 
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CHAPTER 4 


CARRIERS OF PERSONS, PROPERTY AND MESSAGES—DUTIES aND 
OBLIGATIONS 


Section 8-401. Contract of carriage. 
8-402. Obligations of gratuitous carriers. 
8-403. Obligations of gratuitous carrier who has begun to carry. 
8-404. Degree of care required. 
8-405. General duties of carrier. 
8-406. Vehicles. 
8-407. Not to overload his vehicle. 
8-408. Treatment of passengers. 
8-409. Rate of speed and delays. 
8-410. General definitions. 
8-411. Care and diligence required of carriers. 
8-412. Carrier to obey directions. 
8-413. Conflict of orders. 
8-414. Delivery of freight. 
8-415. Place of delivery. 
8-416. Obligations of carrier when freight not delivered to consignee. 
8-417. How carrier may terminate his liability. 
8-418. Obligations of carriers of messages. 
8-419. Degree of care and diligence required. 


8-401. (7811) Contract of carriage. The contract of carriage is a con- 
tract for the conveyance of property, persons, or messages from one place to 
another. 


History: En. Sec. 2770, Civ. C. 1895; Carriers@=3. 
re-en. Sec. 5296, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers §§ 1, 2, 4, 531. 
7811, R. C. M. 1921. Cal. Civ. C. Sec. See 9 Am. Jur. 405, Carriers; 52 Am. 
2085. Field Civ. C. Sec. 1085. Jur. 29, Telegraphs and Telephones. 


8-402. (7812) Obligations of gratuitous carriers. Carriers without re- 
ward are subject to the same rules as employees without reward, except so 
far as is otherwise provided by sections 8-401 to 8-822 of this code. 


History: En. Sec. 2771, Civ. C. 1895; References 
re-en. Sec. 5297, Rev. C. 1907; re-en. Sec. Cited or applied as section 5297, Revised 
7812, R. C. M. 1921. Cal. Civ. ©. Sec. Codes, in John v. Northern Pacific Ry. Co., 
2089. Field Civ. C. Sec. 1090. 42 M 18, 49, 111 P 632. 


8-403. (7813) Obligations of gratuitous carrier who has begun to carry. 
A carrier without reward, who has begun to perform his undertaking, must 
complete it in like manner as if he had received a reward, unless he restores 
the person or thing carried to as favorable a position as before he com- 
menced his earriage. 


History: En. Sec. 2772, Civ. C. 1895; vised Codes, in John v. Northern Pacific 
re-en. Sec. 5298, Rev. C. 1907; re-en. Sec. Ry. Co., 42 M 18, 31, 111 P 632. 
7813, R. C. M. 1921. Cal. Civ. C. Sec. 2090. 
Field Civ. C. Sec. 1091. Carriers€>11 et seq., 42. 
13 C.J.S. Carriers §§ 15 et seq., 67. 


References 
Cited or applied as section 5298, Re- 


8-404. (7814) Degree of care required. A carrier of persons without 
reward must use ordinary care and diligence for their safe carriage. 


History: En. Sec. 2780, Civ. C. 1895; gence to one carried for a reward than to 
re-en. Sec. 5299, Rev. C. 1907; re-en. Sec. one carried without a reward, and was 
7814, R. C. M. 1921. Cal. Civ. C. Sec. 2096. only bound to exercise ordinary care for 


Field Civ. C. Sec. 1092. the safety of a passenger carried without 
f reward, so that the injury of such a pas- 
Operation and Effect senger by the happening of an accident 


A carrier owes a higher degree of dili- only showed ordinary negligence by the 
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carrier, and not gross negligence. John v. 
Northern Pacific Ry. Co., 42 M 18, 30, 
111 P 632, 

Id. One riding on a railway pass is not 
a passenger for reward, but a free passen- 


ger; the company is a carrier without re- — 


ward, and is answerable to the passenger 
for ordinary negligence, without consider- 
ing any exemption conditions of the pass. 


8-405. 


(7815) General duties of carrier. 


8-406 


References 
Cited or applied as section 5299, Revised 


Codes, in Phillips v. Butte Jockey Club 
etc. Assn., 46 M 338, 347, 127 P 1011. 


Carriers€=262 et seq. 
13 C.J.S. Carriers § 640 et seq. 


A carrier of persons for re- 


ward must use the utmost care and diligence for their safe carriage, must 
provide everything necessary for that purpose, and must exercise to that end 


a reasonable degree of skill. 


History: En. Sec. 2790, Civ. C. 1895; 
re-en. Sec. 5300, Rev. C. 1907; re-en. Sec. 
7815, R. C. M. 1921. Cal. Civ. C. Sec. 2100. 
Field Civ. C. Sec. 1093. 


Carrier not Insurer 


This section, imposing upon the carrier 
the duty to exercise toward a passenger 
for hire the highest degree of care, does 
not constitute the carrier an insurer of 
the passenger’s safety. Heck v. Northern 
Pacifie Ry. Co. et al., 59 M 106, 113, 114, 
196 P 521. 


Degree of Negligence 

As between the owner or manager of 
exhibitions and places of amusement and 
the carrier of a passenger for hire, the 
same measure of duty is not demanded; 
only ordinary care, as in the gratuitous 
carriage of persons, under section 8-404, is 
required of the former, while the utmost 
care is required of the latter. Phillips v. 
Butte Jockey Club ete. Assn., 46 M 338, 
347, 127 P 1011. 

Id. Ordinary care is the measure of duty 
which the law imposes upon the owners 
and managers of exhibitions and places 
of amusement to prevent injury to patrons 
who have paid for the privileges accorded 


8-406. (7816) Vehicles. 


to them; thus, the owner of the grand 
stand at a race-course is not answerable 
for an injury to a patron, caused by the 
latter’s tripping on a nail and falling on 
a broken board, while he was descending 
the stairway, where the owner did not 
have notice, either actual or implied, of 
such defects. 

Under the law of this state a difference 
in degrees of negligence is recognized. 
Liston v. Reynolds, 69 M 480, 497, 223 P 
507. 

See also Brown v. Columbia Amusement 
Co., 91 M_ 174, 188, 6 P 2d 874. 


Operation and Effect 


This section is merely declaratory of 
the common law. Taillon v. Mears, 29 M 
161, 169, 74 P 421. 


References 


Cited or applied as section 5300, Re- 
vised Codes, in Neary v. Northern Pacific 
Ry. Co., 41 M 480, 491, 110 P 226; John 
v. Northern Pacific Ry. Co., 42 M 18, 29, 
J1t. Ps632; 


10 Am. Jur, 59, Carriers, § 1017 et seq.; 
37 Am. Jur. 592, Motor Transportation, 
§§ 140 et seq. 


A carrier of persons for reward is bound to 


provide vehicles safe and fit for the purposes to which they are put, and is 
not excused for default in this respect by any degree of care. 


History: En. Sec. 2791, Civ. C. 1895; 
re-en. Sec. 5301, Rev. C. 1907; re-en. Sec. 
7816, R. C. M, 1921. Cal. Civ. C. Sec. 2101. 
Field Civ. C. Sec. 1094. 


Operation and Effect 


Where a personal injury case against a 
carrier was tried as though the latter’s 
duty to provide safe conveyance was gov- 
erned by the common law and without re- 
gard to this section, it will be determined 
on appeal under the same theory. Batch 
v. Helena Light & Railway Co., 52 M 517, 
521, 159 P 411. 

Id. The measure of a carrier’s responsi- 
bility for injuries to a passenger, due to a 
defective appliance, is not that set forth 


in the statute, unless in the action to en- 
force the responsibility the statute is ex- 
pressly invoked. 


Carriers€=288 et seq. 

13 C.J.S. Carriers § 735 et seq. 

10 Am. Jur. 82, Carriers, § 1065. 

Shortage of cars as affecting liability 
of carrier for failure to furnish cars. 10 
ALR 342. 

Power of public service commission to 
require carrier to furnish special type of 
ears. 23 ALR 411. 

Public service commission’s power in 
respect to alteration or extension of pas- 
senger service. 70 ALR 841. 
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8.407. (7817) Not to overload his vehicle. A carrier of persons for re- 
ward must not overcrowd or overload his vehicle. 


History: En. Sec. 2792, Civ. C. 1895; 
re-en. Sec. 5302, Rev. C. 1907; re-en. Sec. 
7817, R. C. M. 1921. Cal. Civ. C. Sec. 2102. 
Field Civ. C. Sec. 1095. 


References 
Cited or applied as section 5302, Re- 


vised Codes, in Previsich v. Butte Electric 
Ry. Co., 47 M 170, 179, 131 P 25. 


Carriers¢=296. . 
13 C.J.8. Carriers § 745. 


8-408. (7818) Treatment of passengers. A carrier of persons for re- 
ward must give to passengers all such accommodations as are usual and 
reasonable, and must treat them with civility, and give them a reasonable 


degree of attention. 
History: En. Sec. 2793, Civ. C. 1895; 


re-en. Sec. 5303, Rev. C. 1907; re-en. Sec. 


7818, R. C. M. 1921. Cal. Civ. C. Sec. 2103. 
Field Civ. C. Sec. 1096. 


Cross-References 


Ejection of passengers, sec. 8-809. 
Refusal to receive passengers, penalty, 
sec. 94-35-104. 


8.409. 


(7819) Rate of speed and delays. 


Use of force in expelling passengers, 
sec. 94-605. 


References 


Cited or applied as section 5303, Re- 
vised Codes, in Previsich v. Butte Electric 
Ry. Co., 47 M 170, 179, 131 P 285. 


Carriers©-280 et seq. 
13 C.J.S. Carriers § 640 et seq. 


A carrier of persons for re- 


ward must travel at a reasonable rate of speed, and without any unreason- 
able delay, or deviation from his proper route. 


History: En. Sec. 2794, Civ. C. 1895; 
re-en. Sec. 5304, Rev. C. 1907; re-en. Sec. 
7819, R. C. M. 1921. Cal. Civ. C. Sec. 2104. 
Field Civ. C. Sec. 1097. 


References 
Cited or applied as section 5304, Re- 


8-410. 


vised Codes, in John v. Northern Pacific 
Ry. Co., 42 M 18, 49, 111 P 632. 


Carriers@264. 

13 C.J.S. Carriers §§ 643, 661. 

Carrier’s liability to passenger for fail- 
ure to keep train to scheduled time. 52 
ALR 13832. 


(7820) General definitions. Property carried is called freight; 


the reward, if any, to be paid for its carriage is called freightage; the person 
who delivers the freight to the carrier is called the consignor; and the 
person to whom it is to be delivered is called the consignee. 


History: En. Sec. 2800, Civ. C.. 1895; 
re-en. Sec. ‘5305, Rev. C. 1907; re-en. Sec. 
7820, R. C,. M. 1921.. Cal. Civ. C. Sec. 2110. 
Field Civ. C. Sec. 1098. 


Carriers¢=39 et seq. 
13 C.J.S. Carriers §§ 27, 28, 143 et seq. 
9 Am. Jur. 606, Carriers, §§ 284-946. 


8-411. (7821) Care and diligence required of carriers. A carrier of 
property for reward must use at least ordinary care and diligence in the 
performance of all his duties. A carrier without reward must use at least 


slight care and diligence. 
History: En. Sec. 2810, Civ. ©. 1895; 


re-en. Sec. 5306, Rev. C. 1907; re-en. Sec. . 


7821, R..C. M. 1921. Cal. Civ. C. Sec. 
2114. Field ‘Civ. C. Sec. 1099. 


Degrees of Negligence ‘ 

Under. the Jaw of this state a differ- 
ence in degrees of negligence is recog- 
nized. Liston v. Reynolds, 69 M 480, 497, 
223 P 507, 


References — 


Cited. or applied as section 5306, Re- 
vised Codes, in Neary v. Northern Pacific 


Ry. Co., 41. M 480, 491, 110-P 226; John 


v. Northern ‘Pacific Ry. Co., 42 M 18, 29, 
111 Pe6ae. 


Carriers@>107 et seq. . 
13. C.J.S. Carriers §§ 60, 71, 74, 333 et 
seq. 
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“8.412, (7822) Carrier to obey directions. A carrier must comply with 
the directions of the consignor or consignee to the same extent as an em: 
ployee is bound to comply with those of his employer. 


History: En. Sec. 2811, Civ. C. 1895; Carriers€>77 et seq, 
re-en. Sec. 5307, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers §§ 40, 60, 160 et seq. 
7822, R. ©. M. 1921. Cal. Civ. C. Sec, 2115. 
Field Civ. C. Sec. 1100. 


8-413. (7823). Conflict of pideee When the directions of a consignor: 
and. consignee are conflicting, the carrier must comply with those of ‘the 
consignor in respect to all matters except the delivery of the freight, as: 
to which he must comply with the directions of the consignee, unless the: 
consignor has’ specially forbidden the carrier to receive orders from the 
consignee inconsistent with his own. 


History: En. Sec. 2812, Civ. C. 1895; 7823, R. C. M. 1921. Cal. Civ. C. Sec. 2118. 
re-en. Sec. 5308, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1101. 


8-414, (7824) Delivery of freight. <A carrier of property must deliver it 
to the consignee, at the place to which it is addressed, in the manner usual at 
that place. 


History: En. Sec. 2813, Civ. C. 1895; need no aid from statute or custom, but — 
re-en. Sec. 5309, Rev. C. 1907; re-en. Sec. to those cases where, by following custom, 
7824, R. ©. M. 1921. Cal. Civ. C. Sec. 2118. a delivery may ‘be accomplished short of 


Field Civ. C. Sec. 1103. the actual, manual transfer of the goods. 
Gary Bros. & Gaffke Co. v. Chicago M. & 
Cross-Reference ' | P. S. Ry. Co., 49 M 524, 532,143 P 955. 
Failure to receive or deliver, damages, | é 
secs.. 17-315 to 17-317. Carriers@=84, 86. 
ee 13 C.J.S. Carriers §§ 42, 160, 163, 164, 
Operation and Effect a. 9 L7OR 17h 
This section is not meant for cases of 9 Am. Jur. 746, Carriers, § 532 et: seq. : 


actual, manual delivery, because these 


‘8-415. (7825) Place of delivery. If a is no usage to the contrary 
- at the place of delivery, freight must be delivered as follows: / 

1. If carried on a railway owned or managed by the carrier, it may 
be delivered at the station nearest to the place to which it is addressed.:; 

‘2. If carried by water, it may be delivered at a wharf or’ other suitable 
landing, at or within a Pao able, distance from the place of address. 

'3.: In. other cases, it must be delivered to:the consignee or his agent, 
personally, if either can, with reasonable.diligence, be found. 

History: En. Sec..2814, Civ. C. 1895; Operation and Effect 


re-en. Sec. 5310, Rev. C. 1907; re-en. Sec.  § This section does not define the acts 
7825, R. C. M: 1921...Cal. Civ..C. Sec. 2119. which may constitute delivery in the ab- 


Based on Field Civ. Cut satis meet - senee: of custom. Gary Bros. & Gaffke Co. 
nity ERIS TOD v. Chieago M. & [LOS ee Co., 49 M: 524, 
532, 143 P 955. 


3.416, (7 826). Obligations of carrier when freight not delivered to con- 
signee. If, for any reason, a carrier does not deliver freight: to the con- 
signee or his agent personally, he must. give notice to the consignee of its 
arrival, and ‘keep‘the same in’ safety, upon his responsibility as a warehouse- 
man; until: the consignee has‘had a‘reasonable time to remove it. Ifthe place « ‘ 
of residence or business of the consignee be unknown to the carrier, ‘he Seas 
give the notice by letter dropped in the nearest postoftice. 


History: En. Sec: 2815, Civ. C.°1895; ° 7826, R. C. M. 1921. Cal. Civ. ©. ‘gee bits.” 
re-en. Sec. 5311, Rev. C. 1907; re-en. Sec. . Based on Field Civ. C. Sec. 1105. 
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Operation and Effect 


This section does not apply if a per- 
sonal delivery is claimed, and if a per- 
sonal delivery is not claimed, and this 
section does not apply, its effect is not 
to relieve from all liability, but to change 
the liability from that of carrier to that 


8-417. (7827) How carrier may terminate his liability. If a consignee 
does not accept and remove freight within a reasonable time after the carrier 
has fulfilled his obligation to deliver, or duly offered to fulfil the same, the 
carrier may exonerate himself from further liability by placing the freight 
in a suitable warehouse on storage, on account of the consignee, and giving 
notice thereof to him. 


History: En. Sec. 2816, Civ. C. 1895; 
re-en. Sec. 5312, Rev. C. 1907; re-en. Sec. 
7827, R. C. M. 1921. Cal. Civ. C. Sec. 2121. 
Field Civ. C. Sec. 1106. 


of warehouseman. Gary Bros. & Gaffke 
Co. v. Chicago M. & P. S. Ry. Co., 49 M 
524, 532, 143 P 955. 


Carriers€=85. 
13 C.J.S. Carriers § 153. 


vised Codes, in Gary Bros. & Gaffke Co. v. 
Chicago M. & P. S. Ry. Co., 49 M 524, 532, 
143 P 955. 


Carriers¢-114. 
A pe ee 13 C.J.S. Carriers §§ 153, 185, 333. 
Cited or applied as section 5312, Re- 
8-418. (7844) Obligations of carriers of messages. A carrier of mes- 


sages for reward, other than by telegraph or telephone, must deliver them at 
the place to which they are addressed, or to the person for whom they are 
intended. Such carrier, by telegraph or telephone, must deliver them at such 
place and to such person, provided the place of address, or the person for 
whom they are intended, is within a distance of two miles from the main 
office of the carrier in the city or town to which the messages are trans- 
mitted, and the carrier is not required, in making the delivery, to pay on his 
route toll or ferriage; but for any distance beyond one mile from such office, 


compensation may be charged for a messenger employed by the carrier. 


History: En. Sec. 2860, Civ. C. 1895; 
re-en. Sec. 5330, Rev. C. 1907; re-en. Sec. 
7844, R. C. M. 1921. Cal. Civ. C. Sec. 
2164. 


Cross-References 

Damages for refusal of message or post- 
ponement, sec. 8-822. 

Neglect or postponement of delivery, 
penalty, sec. 94-35-218. 

Order of transmission, sec. 8-820. 


Carriers€—77 et seq.; Telegraphs and 
Telephones€—37 et seq. 

13 C.J.S. Carriers §§ 40, 60, 160 et seq. 

52 Am. Jur., Telegrams and Telephones, 
p. 121, §§ 91 et seq.; p. 131, § 103 et seq. 

Duty of telegraph company to notify 
sender of message in case of inability to 
transmit or deliver promptly. 17 ALR 109. 

Absenee of sendee from address given 
as affecting duty of telegraph company as 
to delivery of message. 63 ALR 808. 


8-419, 


Ignorance of error or delay as affecting 
requirement as to time for filing claim. 
66 ALR 199. 

Right of one neither sender nor addres- 
see to recover against telegraph company 
because of delay or mistake. 72 ALR 1198. 

Duty and liability of telephone com- 
pany for failure to deliver, relay, or 
transmit message. 78 ALR 661. 

What amounts to waiver of requirement 
of written claim within specified time as 
condition of telegraph company’s liability. 
129 ALR 403. 

Right or duty to render or to refuse 
telephone or telegraph service that may 
facilitate betting on horse racing or other 
sports. 153 ALR 463. 

Damages recoverable ‘for mistake in 
transmission or delay in delivery of tele- 
gram ordering supplies or machinery for 
a manufacturing or processing business. 
154 ALR 719. 


(7845) Degree of care and diligence required. A carrier of mes- 


sages for reward must use great care and diligence in the transmission and 


delivery of messages. 


History: En. Sec. 2861, Civ. C. 1895; 
re-en. Sec. 5331, Rev. C. 1907; re-en. Sec. 


7845, R. C. M. 1921. Gal. Civ. C. Sec. 2162. 
Field Civ. C. Sec. 1133. 
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Degrees of Negligence 


Under the law of this state a difference 
in degrees of negligence is recognized. 
Liston v. Reynolds, 69 M 480, 497, 223 P 
507. 


References 


Cited or applied as section 5331, Re- 
vised Codes, in Neary v. Northern Pacific 


8-505 


Ry. Co., 41 M 480, 491, 110 P 226: 
v. Northern Pacifie Ry. Co., 42 Ge 
111 P 632; Davenport v. Western Union 
Tel. Co., 91 M 570, 9 P 24 172. 

Punitive damages for employee’s negli- 


gence in respect to delivery of 
89 ALR 361. MOORE. 


CHAPTER 5 
BILLS OF LADING 


Section 8-501. Bill of lading defined. 


Carrier exonerated by delivery according to bill of lading. 
Carrier may demand surrender of bill of lading before delivery. 


8-502. Bill of lading negotiable. 
8-503. Same—to “bearer.” 
8-504. Effect of bill of lading on rights, etc., of carrier. 
8-505. Bills of lading. 
8-506. 
8-507. 
8-501. 


(7828) Bill of lading defined. A bill of lading is an instrument 


in writing, signed by a carrier or his agent, describing the freight so as to 
identify it, stating the name of the consignor, the terms of the contract for 
carriage, and agreeing or directing that the freight be delivered to the order 
or assigns of a specified person at a specified place. 


History: En. Sec. 2830, Civ. C. 1895; 
re-en. Sec. 5314, Rev. C. 1907; re-en. Sec. 
7828, R. C. M. 1921. Cal. Civ. C. Sec. 2126. 


Carriers©—49, 
13 C.J.S. Carriers §§ 121, 124. 
9 Am. Jur. 662, Carriers, §§ 386-455. 


Field Civ. C. Sec. 1108. 


8-502. (7829) Bill of lading negotiable. All the title to the freight 
-which the first holder of a bill of lading had when he received it passes to 
every subsequent indorsee thereof in good faith and for value, in the ordi- 
nary course of business, with lke effect and in like manner as in the case 
of a bill of exchange. 

History: En. Sec. 2831, Civ. C. 1895; 
re-en. Sec. 5315, Rev. C. 1907; re-en. Sec. 
7829, R. C. M. 1921. Cal. Civ. C. Sec. 2127. 
Field Civ. C. Sec. 1109. 

8-503. (7830) Same—to “bearer.’’ When a bill of lading is made to 
“bearer,” or in equivalent terms, a simple transfer thereof, by delivery, con- 
veys the same title as an indorsement. 


History: En. Sec. 2832, Civ. C. 1895; 
re-en. Sec. 5316, Rev. C. 1907; re-en. Sec. 
7830, R. C. M. 1921. Cal. Civ. C. Sec. 
2128. Field Civ. C. Sec. 1110. 


8-504. (7831) Effect of bill of lading on rights, etc., of carrier. A bill 
of lading does not alter the rights or obligations of the carrier, unless it 1s 


plainly inconsistent therewith. 
History: En. Sec. 2833, Civ. C. 1895; 
rve-en. Sec. 5317, Rev. C. 1907; re-en. Sec. 
7831, R. C. M. 1921. Cal. Civ. C. Sec. 2129. 
Field Civ. C. Sec. 1111. 
8-505. (7832) Bills of lading. A carrier on demand must subscribe and 
deliver to the consignor an original bill of lading, and on demand must 
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Carriers€=55 et seq. 
13 C.J.S. Carriers §§ 128, 129. 
9 Am. Jur. 687, Carriers, §§ 434-449. 


Carriers€—56. 
13 C.J.S. Carriers §§ 128, 129. 


CarriersG=51 et seq. 
13 C.J.S. Carriers §§ 123, 126. 


8-506 CARRIERS AND CARRIAGE 


also furnish to him any reasonable number of copies thereof, each of such 
copies. to be of the same tenor as the original, and to express truly the 
original contract for carriage; and if any carrier refuses to do so, the con- 
signor may take the freight from him and recover from him, besides, all 
damage thereby occasioned. 


History: En. Sec. 2834, Civ. C. 1895; Fictious bills, issuing, sec. 94-35-110. 
amd. Sec. 1, p. 154, L. 1901; re-en. Sec. Issuance by railroad station agent, sec. 
5318, Rev. C. 1907; re-en. Sec. 7832, R. C. 72-654. | 
M. 1921. Cal. Civ. C. Sec. 2130. 


CarriersC-4614. 
Cross-References 13 C.J.S. Carriers § 123. 
Duplicates to be marked duplicate, sec. © 9 Am. Jur. 662, Carriers, §§ 386-455. 


94-35-1183. 


8-506. (7833) Carrier exonerated by delivery according to bill of lading. 
A carrier is exonerated from liability for freight by delivery thereof, in good 
faith, to any holder of a bill of lading therefor, prepen meuiens or made 
in favor of the bearer. 


History: En. Sec. 2835, Civ. C. 1895; References 
re-en. Sec. 5319, Rev. C. 1907; re-en. Sec. Cited or applied as section 2835, Civil 
7833, R. C. M. 1921. Cal. Civ. C. Sec. 2131. Code, in McKelvey v. Perham, 31 M 602, 
Field Civ. .C. Sec. 1113. | 606, .79 P 253. . 


8-507. (7834) Carrier may demand surrender of bill of lading before 
delivery. When a carrier has given 2 bill of lading, or other instrument sub- 
stantially equivalent thereto, he may require its surrender, or a reasonable 
indemnity against claims thereon, before delivering the freight. 


History: En. Sec. 2836, Civ. C. 1895; Cross-Reference 
re-en. Sec. 5320, Rev. C. 1907; re-en. Sec. Conditions as to notice of loss, sec. 
7834, R. C. M. 1921. Cal. Civ. C. Sec. 79-411. 
2132. Field Civ. C. Sec. 1114. 


Carriers€83. 
13 C.J.S. Carriers § 172. 


CHAPTER 6 


FREIGHTAGE—RIGHTS AND DUTIES OF CARRIER, CONSIGNOR AND 
CONSIGNEE 


Section 8-601. When fretphtaige” is to be paid. 
8-602. Consignor—when liable for freightage. 
8-603. Consignee—when liable. 
8-604. Natural increase of freight. 
8-605. Apportionment by contract. 
8-606. Same—-no objection on partial delivery. 
8-607. Apportionment according to distance. 
8-608. Freight carried further than agreed, etc. 
8-609. Carrier’s lien for freightage. 


8-601. (7835) When freightage is to be paid. A carrier may require 
his freightage to be paid upon his receiving the freight; but if he does not 
demand it then, he cannot until he is enc t to deliver the e dreieht to the con- 


signee. 
History: En. Sec. 2840, Civ. C. 1895; Carriers@195. 
re-en. Sec. 5321, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers § 317. 
7835, R. C. M. 1921. Field Civ. C. Sec. 9 Am. Jur. 790, Carriers, §§ 619 et seq. 
1115. . 


8-602. (7836) Consignor—when liable for freightage. The consignor of 
freight is presumed to be liable for the freightage, but if the contract be- 
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tween him and the carrier provides that the consignee shall pay it, and the 
carrier allows the consignee to take the freight, he cannot afterwards recover 
the freightage from the consignor. 


History: En. Sec. 2841, Civ. C. 1895; Carriers€194. 
re-en. Sec. 5322, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers § 316. 
7836, R. C. M. 1921. Cal. Civ. C. Sec... 9 Am. Jur. 792, Carriers, §§ 622, 623. 


2137. Field Civ. C. Sec. 1116. 


8-603. (7837) Consignee — when liable. The consignee of freight is 
liable for the freightage, if he accepts the freight with motite of the \in- 
tention of the consignor that he should pay it. 

History: En. Sec. 2842, Civ. C. 1895; 9 Am. Jur. 794, Carriers, §§ 624-626, 
re-en. Sec. 5323, Rev. C. 1907; re-en. Sec. , 
7837, R. C. M. 1921. Cal. Civ. ©. Sec. 2138. 

Field Civ. C. Sec. 1117. d 

8-604. (7838) Natural increase of freight. No freightage can be 
charged upon the natural increase of freight. 

History: En. Sec. 2843, Civ. C. 1895; CarriersC~189. 
re-en. Sec. 5324, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers § 314. 

7838, R. C. M. 1921. Cal. Civ. C. Sec. 2139. 
Field Civ. C. Sec. 1118. 

8-605. (7839) Apportionment by contract. If freightage is apportioned 
by a bill of lading or other contract made between a consignor and earrier, 
the carrier is entitled to payment, according to the apportionment, for so 
much as he delivers. 


History: En. Sec. 2844, Civ. C. 1895; 7839, R. C. M. 1921. Cal. Civ. OC. Sec. 
re-en. Sec. 5325, Rev. C. 1907; re-en. Sec. 2140. Field Civ. C. Sec. 1119. 


8-606. (7840) Same—no objection on partial delivery. Ifa part of the 
freight. is accepted by a consignee, without a specific objection that the rest 
is not delivered, the freightage must be apportioned and paid as to that part, 
though not apportioned i in the original contract. 


History: En. Sec. 2845, Civ. C. 1895; 7840, R. C. M. 1921. Cal. Civ. C. Sec. 2141. 
re-en, Sec. 5326, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1120. 


8-607. (7841) Apportionment according to distance. If a consignee vol- 
untarily receives freight at a place short of the one appointed for delivery,,. 
the carrier is entitled to a just proportion of the freightage, according to 
distance. If the carrier, being ready and willing, offers to complete the 
transit, he is entitled to the full freightage. If he does not thus offer com- 
pletion, and the consignee receives the freight only from necessity, the car- 
rier is not entitled to any freightage. 


History: En. Sec. 2846, Civ. C. 1895; 7841, R. C. M. 1921. Cal. Civ. C. Sec. 2142. 
re-en. Sec. 5327, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1121. : 


. 8-608... (7842). Freight carried further than agreed, etc. If freight is: 
carried further, or more expeditiously, than was agreed upon by the parties, 
the carrier is not entitled to additional compensation, and cannot refuse to 
deliver it, on demand of the consignee, at the place and time of its arrival. 


History: En. Sec. 2847, Civ. C. 1895; 7842, R. C. M. 1921. Cal. Civ. C. Sec. 
re-en. Sec. 5328, Rev. C. 1907; re-en. Sec. 2143. Field Civ. C. Sec. 1122. 


8-609. (7843) Carrier’s lien for freightage. A carrier has a lien for 
freightage, which is regulated by the chapter on liens. 


History: En. Sec. 2848, Civ. OC. 1895; 7843, R. C. M. 1921. Cal. Civ. C. Sec. 2144, 
re-en. Sec. 5329, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1123. 
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Lien Here Provided Not Exclusive Seven-Up Gold Mining Co., 111 M 471, 
The fact that a trucker who could have 494, 111 P 2d 1267. 

asserted a carrier’s lien under this section 

failed to do so did not preclude his Carriers€>197, 


asserting a mechanic’s lien under section 13 C.J.S. Carriers § 325 et seq. 
45-501. OCaird Engineering Works v. 9 Am. Jur. 799, Carriers, §§ 636-644. 
CHAPTER 7 


COMMON CARRIERS IN GENERAL 


Section 8-701. Common carrier—defined. 
8-702. Obligation to accept freight. 
8-703. Obligation not to give preference—schedule and starting. 
8-704. What preferences he must give. 
8-705. Starting. 
8-706. Compensation. 
8-707. Obligations of carrier altered only by agreement. 
8-708. Certain agreements void. 
8-709. Effect of written contract. 
8-710. Loss of valuable letters. 


8.701. (7846) Common carrier—defined. Everyone who offers to the 


public to carry persons, property, or messages, excepting only telegraphic or 

telephonic messages, is a common carrier of whatever he thus offers to carry. 
History: En. Sec. 2870, Civ. C. 1895; vised Codes, in Lahood v. Continental 

re-en. Sec. 5332, Rev. C. 1907; re-en. Sec. Tel. Co., 52 M 313, 321, 157 P 639. 

7846, R. C. M. 1921. Cal. Civ. C. Sec. 2168. 

Based on Field Civ. C. Sec. 1134. 9 Am. Jur. 430, Carriers, §§ 4-11; 37 Am. 

Jur. 521, Motor Transportation. 


References 
Cited or applied as section 5332, Re- 


8-702. (7847) Obligation to accept freight. A common carrier must, if 
able to do so, accept and carry whatever is offered to him, at a reasonable 
time and place, of a kind that he undertakes or is accustomed to carry. 


History: En. Sec. 2871, Civ. C. 1895; re- Carriers©@=39. 
en. Sec. 5333, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers §§ 27, 28, 143. 
7847, R. C. M. 1921. Cal. Civ. C. Sec. 2169. 9 Am. Jur. 606, Carriers, §§ 285 et seq. 


_ Field Civ. C. Sec. 1135. 


8-703. (7848) Obligation not to give preference—schedule and starting. 
A common carrier must not give preference in time, price, or otherwise to 
one person over another. Every common carrier of passengers by railroad, 
or by vessel plying upon waters lying wholly within this state, shall estab- 
lish a schedule time for the starting of trains or vessels from their respective 
stations or wharves, of which public notice shall be given, and shall, weather 
permitting, except in case of accident or detention caused by connecting 
lines, start their said trains or vessels at or within ten minutes after the 
schedule time so established and notice given, under’a penalty of two hun- 
dred and fifty dollars for each neglect so to do, to be recovered by action 
before any court of competent jurisdiction, upon complaint filed by the 
eounty attorney of the county in the name of the state, and paid into the 
common school fund of the said county. 


History: En. Sec. 2872, Civ. C. 1895; 13 C.J.S. Carriers § 348 et seq. 
re-en. Sec. 5334, Rev. C. 1907; re-en. Sec. 9 Am. Jur. 556, Carriers, § 202 et seq.; 
7848, R. C. M. 1921. Cal. Civ. C. Sec. 10 Am. Jur. 94, Carriers, §§ 1092-1101. 
2170. Misinformation as to running of train. 
i aaa 8 ALR 1183. 
Carriers€~13. 
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Liability of carrier to passenger misled 
by inaccuracy of timepiece maintained by 
it. 14 ALR 701. . 


8-704. 


(7849) What preferences he must give. 


8-708 


Carrier’s liability to passenger for 
failure to keep train to schedule time. 52 
ALR 1332. 


A common carrier must 


always give a preference in time, and may give a preference in price, to the 


United States and to this state. 


History: En. Sec. 2873, Civ. C. 
re-en. Sec. 5335, Rev. C. 1907; re-en. Sec. 
7849, R. C. M. 1921. Cal. Civ. C. Sec. 2171. 
Field Civ. C. Sec. 1137. 


8-705. 


1895; 


Carriers€>13. 
13 C.J.S. Carriers § 348 et seq. 


(7850) Starting. A common carrier must start at such time and 


place as he announces to the public, unless detained by accident or the 
elements, or in order to connect with carriers on other lines of travel. 


History: En. Sec. 2874, 
re-en. Sec. 5336, Rev. 
7850, R. C. M. 1921. 


8-706. 


Civ. C. 1895; 
C. 1907; re-en. Sec. 
Cal. Civ. C. Sec. 2172. 


Carriers€77, 264, 


13 O.J.8. Carriers §§ 40, 60, 160, 643, 
661. 


(7851) Compensation. A common carrier is entitled to a reason- 


able compensation and no more, which he may require to be paid in advance. 
If payment thereof is refused, he may refuse to carry. 


History: En. Sec. 2875, Civ. C. 1895; 
re-en. Sec. 5337, Rev. C. 1907; re-en. Scc. 
7851, R. C. M. 1921. Cal. Civ. C. Sec. 2173. 
Field Civ. C. Sec. 1139. : 


References 
Cited or applied as section 5337, Re- 


8-707. 


vised Codes, in Doherty v. Northern Pa- 
cific Ry. Co., 43 M 294, 304, 115 P 401. 


Carriers€-188 et seq., 249. 
13 C.J.S. Carriers §§ 312 et seq., 581. 


(7852) Obligations of carrier altered only by agreement. The 


obligations of a common ecarrier cannot be limited by general notice on his 
part, but may be limited by special contract. 


History: En. Sec. 2876, Civ. C. 1895; 
re-en. Sec. 5338, Rev. C. 1907; re-en. Sec. 
7852, R. C. M. 1921. Cal. Civ. C. Sec. 2174. 


Operation and Effect 


A common carrier cannot by special con: 
tract limit its liability for delay in the 
transportation of property arising from 
its negligence, or the negligence of its 
servants. Nelson v. Great Northern Ry. 
Co., 28 M 297, 321, 72 P 642. 

This section and the following section, 
construed together, give to the carrier the 


8-708. 


right, by special contract, to provide 
against liability in all cases except when 
it arises from his gross negligence, fraud, 
or wilful wrong. Nelson v. Great North- 
ern Ry. Co., 28 M 297, 321, 72 P 642; 
John v. Northern Pacific Ry. Co., 42 M 
18, 35, 111 P 632; see also Rose v. North- 
ern Pacific Ry. Co., 35 M 70, 79, 88 P 767. 


CarriersC-147 et seq., 218, 307, 405. 
13 C.J.S. Carriers §§ 88 et seq., 625 et 
seq., 874 et seq. 


(7853) Certain agreements void. A common carrier cannot be 


exonerated, by any agreement made in anticipation thereof, from liability 
for the gross negligence, fraud, or wilful wrong of himself or his servants. 


History: En. Sec. 2877, Civ. C. 1895; 
re-en. Sec. 5339, Rev. C. 1907; re-en. Sec. 
7853, R. C. M. 1921. Cal. Civ. C. Sec. 2175. 
Field Civ. C. Sec. 1141. 


Degrees of Negligence 


Under the law of this state a difference 
in degrees of negligence is recognized. 
Liston v. Reynolds, 69 M 480, 497, 223 P 
507. 


References 


Cited or applied as section 2877, Civil 
Code, in Nelson v. Great Northern Ry. 
Co., 28 M 297, 321, 72 P 642; as section 
5339, Revised Codes, in John v. Northern 
Pacific Ry. Co., 42 M 18, 35, 111 P 632. 


Carriers€—147 et seq., 218, 307, 405. 

13 C.J.S. Carriers §§ 52, 94, 96-98, 625 
et seq., 874. 

9 Am. Jur. 868, Carriers, § 732; 10 Am. 
Jur. 113, Carriers, §§ 1134-1143, 
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8-709. (7854) Effect of written COnerce A passenger, consignor, or 
consignee, by accepting a ticket, bill of lading, or written contract for car- 
riage, with a knowledge of its terms, assents to the rate of hire, the time, 
place, and manner of delivery therein stated. But his assent to any other 
modification of the carrier’s rights or obligations contained in such instru- 
ment can be manifested only by his signature to the same. 


History: En. Sec. 2878, Civ. C. 1895; 

re-en. Sec. 5340, Rev. 
- 7854, R. C. M. 1921. Cal. Civ. C. Sec. 2176. 
Field Civ. C. Sec. 1142. 


Operation and Effect 


_.,.A contract made. by a railway company 

with a passenger in the sale of a ticket, 
which among other recitals contained the 
provision that, in view of the reduced rate 
at which it was furnished, the carrier’s 
liability for loss of baggage should be 
limited to one hundred dollars, was not 
void as against public Dee oe Rose v. 


C. 1907; re-en. Sec. 


Prior oral negotiations and directions as 
to points at which livestock. should be 
stopped for resting and feeding. were 
merged in the contract of shipment, where 
it and the waybills bore notations stating 
the points at which stops were to be made, 
and therefore parol testimony of. direc- 
tions to make other stops was incompetent 
as an attempt to vary the terms of the 
written contract. Cook et al. v. Northern 
Pac. Ry. Co., 61 M 573, 586, 203 P 512. 


Carriers€63, 68, 253 et seq. 
13 C.J.S. Carriers §§ 123, 125, 131 et seq. 


Northern Pacific ‘Ry. Co., 5 M 70,79, 88 
P 767. ’ 
8-710. (7855) Loss of valuable letters. A common carrier is not re- 


sponsible for loss or miscarriage of a letter, or package having the form of 
_a letter, containing money or notes, bills of exchange, or other papers of 
value, unless he is informed at the time of its receipt of the value of its con- 


tents. 


History: En. Sec. 2879, Civ. C. 1895; 
re-en. Sec. 5341, Rev. C. 1907; re-en. Sec. 
7855, R. C. M. 1921. Cal. Civ. C. Sec. 2177. 


Carriers¢110. 
13 C.J.S. Carriers §§ 78, 79. 


CHAPTER 8 


~ COMMON CARRIERS OF PERSONS, PROPERTY AND MESSAGES, THEIR RIGHTS 
AND OBLIGATIONS 


Section 8-801. Obligation to carry baggage. 


8-802. Baggage defined. 

8-803. Liability for baggage. 

8-804. Baggage—how carried and delivered. 

8-805. Obligation to provide vehicles. 

8-806. Seats for passengers. 

8-807. Regulations for conduct of business. 

8-808. Fare—when payable. 

8-809. Ejection. of’ passengers. 

8-810. Fare not payable after ejection. 

8-811. Carrier’s lien. 

8-812. Liability of inland carriers for loss. 

8-813. “When exemptions do not apply. 

8-814. Liability for delay. 

8-815. Consignor of valuables to declare their nature. 

8-816. Delivery of freight beyond usual route. 

8-817. Proof to be given in case of loss. ” 

8-818. Carrier’s services, other than carriage and delivery. 

_ 8-819. Sale of perishable property for freight. 

8-820. Order of transmission of telegraphic messages. 

8-821. Order in other cases. 

8-822. Damages when message is refused or postponed. 
8-801. (7856) Obligation to carry baggage. A common carrier of per- 


sons, unless his vehicle is fitted for the reception of persons exclusively, must 
750 


RIGHTS AND OBLIGATIONS 8-805 


receive and carry a reasonable amount of baggage for each passenger with- 
out charge, except for an excess of weight over one hundred pounds to a 
passenger; but if such carrier be a proprietor of a stage line, he may not 
receive and carry for each passenger by such stage line, be, charge, 
more than sixty.pounds of baggage. 


History: En. Sec. 2890, Civ. C. 1895; Carriers@=387. 
re-en. Sec. 5342, Rev. C. 1907; re-en. Sec. 13 C.J.S, Carriers § 863, 
7856, R. C. M. 1921. Cal. Civ. C. Sec. 10 Am. Jur. 434, Carriers, §§ 1706 et 
2180. Based on Field Civ. C. Sec. 1143. seq. 


8-802. (7857) Baggage defined. Baggage may consist of any articles 
intended for the use of a passenger while traveling, or for his personal equip- 
ment. 


History: En. Sec. 2891, Civ. ©. 1895; Carriers€=391. 
re-en. Sec. 5343, Rev. C. 1907; re-en. Sec. 13 C.J.8. Carriers §§ 856-861. 
7857, R. C. M. 1921. Cal. Civ. C. Sec. 2181. 10 Am, Jur, 434, Carriers, §§ 1706-1716. 
Field Civ. C. Sec. 1144. 


8-803. (7858) Liability for baggage. The liability of a carrier for 
baggage received by him with a passenger is the same as that of a common 
. carrier of property. 

_ History: En. Sec. 2892, Civ. C. 1895; viding that in view of the reduced rate 


re-en, Sec. 5344, Rev. C. 1907; re-en. Sec. at which transportation is furnished, the 
7858, R. C. M. 1921. Cal. Civ. C. Sec: 2182. carrier’s liability for baggage shall be 


Field Civ. C. Sec. 1145. limited to one hundred dollars, is valid. 
Rose v. Northern Pacifie Ry. Co., 35 M 70, 
Cross-Reference 80, 88 P 767. 


Damages, secs. 17-315 to 17-317. 


. Carriers©—397 ‘et seq. 
Operation and Effect 13 C.J.8. Carriers § 867 et seq. 
A contract made by a carrier with a 10 Am. Jur. 441, Carriers, §§ 1723 et seq. 
passenger in the sale of a ticket, pro- 


8-804. (7859) Baggage—how carried and delivered. A common carrier 
must deliver every passenger’s baggage, whether within the prescribed 
weight or not, immediately upon the arrival of the passenger at his desti- 
nation ; and, unless the vehicle would be overcrowded or overloaded thereby, 
must carry it on the same vehicle by which he carries the passenger to whom 
it belonged, except that where baggage is transported by rail, it must be 
checked and carried in a regular baggage-car; and whenever passengers 
neglect or refuse to.have their baggage so checked and transported, it is 
carried at their risk. 


History: En. Sec. 2893, Civ. C. 1895; Carriers@395. 
re-en. Sec. 5345, Rev. C. 1907; re-en. Sec. 13° C.J.8. Carriers 5 883. 
7859, R. C. M. 1921. Cal. Civ. C. Sec. 2183. 


8-805. (7860) Obligation to provide vehicles. A common carrier of 
persons must provide a sufficient number of vehicles to accommodate all the 
passengers who can be reasonably expected to require carriage at any one 
time. 


History: En. Sec. 2894, Civ. C. 1895; Carriers€226, 
_ Te-en. Sec. 5346, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers § 645. 
7860, R. C. M. 1921. Cal. Civ. C. Sec. 2184. 10 Am. Jur. 82, Carriers, § 1065. 
Based on Field Civ. C. Sec. 1147. Shortage of cars as affecting liability 
of carrier for failure to furnish ears. 10 
Cross-Reference ALR 342. 


Refusal to recéive passengers, penalty, 
sec, 94-35-104, 
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8-806 


Power of public service commission to 
require carrier to furnish special type of 
ears. 23 ALR 411. 


8-806. 


(7861) Seats for passengers. 


CARRIERS AND CARRIAGE 


Public service commission’s power in 
respect to alteration or extension of pas- 
senger service. 70 ALR 841. 


A common carrier of persons must 


provide every passenger with a seat. He must not overload his vehicle by 
receiving and carrying more passengers than its rated capacity allows. 


History: En. Sec. 2895, Civ. C. 1895; 
re-en. Sec. 5347, Rev. C. 1907; re-en. Sec. 
7861, R. C. M. 1921. Cal. Civ. C. Sec. 
2185. Based on Field Civ. C. Sec. 1148. 


8-807. 


(7862) Regulations for conduct of business. 


References 


Cited or applied as section 5347, Re- 
vised Codes, in Previsich v. Butte Electric 
Ry. Co., 47 M 170, 179, 131 P 25. 


10 Am. Jur. 85, Carriers, §§ 1076-1078. 
A common earrier 


of persons may make rules for the conduct of his business, and may require 
passengers to conform to them, if they are lawful, public, uniform in their 


application, and reasonable. 


History: En. Sec. 2896, Civ. C. 1895; 
re-en. Sec. 5348, Rev. C. 1907; re-en. Sec. 
7862, R. C. M. 1921. Cal. Civ. C. Sec. 2186. 
Field Civ. C. Sec. 1149. 


Operation and Effect 


A person who enters a train consisting 
wholly of Pullman cars, without paying 
Pullman car fare, in addition to the pur- 
chase of a regular first-class ticket, may, 
if he refuses to pay such fare, and if 


8-808. 


(7863) Fare—when payable. 


other trains have been provided for his 
carriage, be ejected, if done without un- 
necessary force; it is a passenger’s duty 
to comply with all reasonable rules of 
the railway company. Doherty v. North- 
ern Pacific Ry. Co., 43 M 294, 304, 115 P 
401. 

Carriers@267. 

13 C.J.S. Carriers § 573. 


A common carrier may demand 


the fare of passengers, either at starting or at any subsequent time. 


History: En. Sec. 2897, Civ. C. 1895; 
re-en. Sec. 5349, Rev. C. 1907; re-en. Sec. 
7863, R. C. M. 1921. Cal. Civ. C. Sec. 
2187. Field Civ. C. Sec. 1150. 

References 

Cited or applied as section 5349, Re- 


8-809. 


(7864) Ejection of passengers. 


vised Codes, in Doherty v. Northern 
Pacifie Ry. Co., 43 M 294, 304, 115 P 401. 


Carriers@250. 

13 C.J.S. Carriers §§ 591, 594. 

10 Am. Jur. 129, Carriers, §§ 1169 et 
seq. 


A passenger who refuses to pay 


his fare, or conform to any lawful regulation of the carrier, may be ejected | 
from the vehicle by the carrier. But this must be done with as little violence 
as possible, and at any usual stopping place or near some dwelling-house. 


History: En. Sec. 2898, Civ. C. 1895; 
re-en. Sec. 5350, Rev. C. 1907; re-en. Sec. 
7864, R. C. M. 1921. Cal. Civ. C. Sec. 2188. 
Based on Field Civ. C. Sec. 1151. 


Operation and Effect 


One traveling on a second-class, limited, 
railroad ticket, without stop-over privi- 
leges, may, if he does stop over, especially 
if he has a conductor’s check, in place of 
his ticket, which informs him of his 


8-810. 


(7865) Fare not payable after ejection. 


rights, be lawfully ejected from another 
train on which he takes passage, if he 
refuses to pay full fare. Sanden v. North- 
ern Pacific Ry. Co., 43 M 209, 219, 115 P 
408. 


Carriers€350. et seq. 

13 C.J.S. Carriers § 806 et seq. 

10 Am. Jur. 311, Carriers, §§ 1536 et 
seq. 


After having ejected a 


passenger, a carrier has no right to require the payment of any part of his 


fare. 


History: En. Sec. 2899, Civ. C. 1895; 
re-en. Sec. 5351, Rev. C. 1907; re-en. Sec. 
7865, R. C. M. 1921. Cal. Civ. C. Sec. 2190. 
Field Civ. C. Sec. 1152. 


Carriers@249. 
13 C.J.S. Carriers § 581. 
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8-811. (7866) Carrier’s lien. A common carrier has a lien upon the 
baggage of a passenger for the payment of such fare as he is entitled to from 
him. This lien is regulated by the chapter on liens. 


History: En. Sec. 2900, Civ. S. 1895; Carriers€407. 
re-en. Sec. 5352, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers § 864. 
7866, R. C. M. 1921. Cal. Civ. C. Sec. 
2191. Field Civ. C. Sec. 1153. 


8-812. (7867) Liability of inland carriers for loss. Unless the consignor 
accompanies the freight and retains exclusive control thereof, an inland 


common carrier of property is liable, from the time that he accepts until he 
relieves himself from liability, pursuant to sections 8-414 to 8-417, for the 


loss or injury thereof from any cause whatever, except: 
1. An inherent defect, vice, weakness, or a spontaneous action of the 


property itself ; 


2. The act of a public enemy oi the United States, or of this state; 


3. The act of the law; or, 


4. An irresistible superhuman cause. 


History: En. Sec. 2910, Civ. C. 1895; 
re-en. Sec. 5353, Rev. C. 1907; re-en. Sec. 
7867, R. C. M. 1921. Cal. Civ. C. Sec. 2194. 
Field Civ. C. Sec. 1154. 


Cross-Reference 


Failure to receive or deliver, damages, 
secs. 17-315 to 17-317. 


Operation and Effect 


In the absence of evidence that injury 
to livestock while being transported on a 
railway was caused by their bad temper, 
restiveness, viciousness, et¢., an instruc- 
tion to that effect was properly refused. 


8-813. 


(7868) When exemptions 


Heitman v. Chicago Milwaukee & St. Paul 
Ry. Co., 45 M 406, 416, 123 P 401. 


References 


Cited or applied as section 5353, Re- 
vised Codes, in Wahle v. Great Northern 
Ry. Co., 41 "M 326, 334, 109 P 713; Gary 
Bros. & Gaffke Co. v. Chicago M. & ls 
Co., 49 M 524, 532, 143 P 955; Wibaux 
Realty Co. v. “Northern Pacific Ry. Co., 
101 M 126, 149, 54 P 2d 1175. 


Carriers€-107 et seq. 

13 C.J.S. Carriers §§ 60, 71, 74, 333 et 
seq. . 

9 Am. Jur. 868, Carriers, §§ 732 et seq. 


do not apply. A common earrier is 


liable, even in the cases excepted by the last section, if his ordinary negli- 
gence exposes the property to the cause of the loss. 


History: En. Sec. 2911, Civ. C. 1895; 
re-en. Sec. 5354, Rev. C. 1907; re-en. Sec. 
7868, R. C. M. 1921. Cal. Civ. C. Sec. 2195. 
Field Civ. C. Sec. 1155. 


Degrees of Negligence 


Under the law of this state a difference 
in degrees of negligence is recognized. 
Liston v. Reynolds, 69 M 480, 497, 223 P 
507. 


Operation and Effect 


If a common e¢arrier receives property 
for transportation, when he knows, or by 


8-814. 


the exercise of ordinary care should know, 
that it is likely to be exposed to injury or 
loss because of inadequate facilities for 
its transportation, he is answerable for 
any loss following the acceptance of the 
property. Wahle v. Great Northern Ry. 
Co., 41 M 326, 334, 109 P 713. 


References 

Cited or applied as section 5354, Revised 
Codes, in Neary v. Northern Pacific Ry. 
Co., 41 M 480, 491, 110 P 226; John v. 
Northern Pacific Ry. Co., 42 M 18, 29, 111 
P 632. 


(7869) Liability for delay. A common carrier is hable for delay 


only when it is caused by his want of ordinary care and diligence. 


History: En. Sec. 2912, Civ. C. 1895; 
re-en. Sec. 5355, Rev. C. 1907; re-en. Sec. 
7869, R. C. M. 1921. Cal. Civ. C. Sec. 2196. 
Field Civ. C. Sec. 1156. 


Cross-Reference 
Damages, secs. 17-315 to 17-317. 


Degrees of Negligence 


Under the law of this state a difference 
in degrees of negligence is recognized. 
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Liston v. Reynolds, 69 M 480, 497, 223 P 
507. 


Operation and Effect 

The language of this section is equiva- 
lent to saying that a common carrier shall 
be liable for damages resulting from de- 
lays caused by its want of ordinary care 
and diligence, that is, for ordinary negli- 
gence. This being a legislative declara- 
tion as to when the common carrier shall 
be liable for delay, it cannot be abridged 
by. special contract. It is a legislative 
limitation upon the previous general power 
given to contract. Nelson v. Great North- 


ern Ry. Oo., 28 M 297, 324, 72 P 642. See 
Russell v. Chieago, Burlington & Quincy 
Ry. Co., 37 M1, 7, 94 P 488. . 


References 


Cited or applied as section, 5355, Re- 
vised Codes, in Wahle v. Great Northern 
Ry. Co., 41 M 326, 334, 109 P 713; Neary 
vy. Northern Pacific Ry. Co., 41 M 480, 491, 
110 P 226; John v. Northern Pacific Ry. 
Co., 42: M'18, 29, 111 P 632. 


Carriers@98. 
13 C.J.S. Carriers §§ 191-193, 195. 
9 Am. Jur. 724, Carriers, §§ 502 et seq. 


8-815. (7870) Consignor of valuables to declare their nature. <A com- 


mon carrier of gold, silver, platina, or of precious stones, or. of imitations 
thereof, in a manufactured or unmanufactured state; of timepieces of any 
description; of negotiable paper or other valuable writings; of pictures, 
glass, or chinaware; of statuary, silk, cr laces; or of plated ware of any kind, 
is not liable for more than fifty dollars upon the loss or injury of any one 
package of such articles, unless he has notice, upon his receipt thereof, by 
mark upon the package or otherwise, of the nature of the freight; nor is 
such earrier liable upon any package carried for more than the value of 
the articles named in the receipt or the bill of lading. 
History: En. Sec. 2913, Civ. ©. 1895; Carriers@>158(2). 
re-en. Sec. 5356, Rev. C. 1907; re-en. Sec. 13 C.J.S. Carriers §§ 52, 102, 115. 


7870, R. C. M. 1921. Cal. Civ. C. Sec. 
2200. Based on Field Civ. C. Sec. 1160. 


8-816. (7871) Delivery of freight beyond usual route. If a common 
carrier accepts freight for a place beyond his usual route, he must, unless he 
stipulates otherwise, deliver it at the end of his route, in that direction, to 
some other competent carrier carrying to the place of address, or connected 
with those who thus carry. 


History: En. Sec. 2914, Civ. C. 1895; 
re-en. Sec. 5357, Rev. C. 1907; re-en. Sec. 
7871, R. C. M. 1921. Cal. Civ. C. Sec. 2201. 
Based on Field Civ. C. Sec. 1161. 


Carriers€-172. 

13 C.J.S. Carriers § 401. 

9 Am. Jur. 962, Carriers, §§ 862 et seq. 

Strike on connecting line as defense to 
carrier’s liability for delay, or damages 
incident to delay in transportation. 28 
ALR 509. 


8-817. 


Burden of proof as to terminal carrier’s 
responsibility for goods received in good 
condition and delivered to consignee in 
bad condition as affected by Carmack 
Amendment. 53 ALR 1016. 

Right of connecting carrier to benefit 
of stipulation in bill of lading limiting 
time for bringing suit or giving notice of 
loss. 60 ALR 1250. 

Jurisdiction of state court of action to 
compel transportation of interstate ship- 
ment. 64 ALR 360. ; 


(7872) Proof to be given in case of loss. If freight addressed to 


a place beyond the usual route of the common earrier who first received it 
is lost or injured, he must, within a reasonable time after demand, give 
satisfactory proof to the consignor that the loss or injury did not occur 
while it was in his charge, or he will be himself liable therefor. 


History: En. Sec. 2915, Civ. C. 1895; 
re-en. Sec, 5358, Rev. C. 1907; re-en. Sec. 
7872, R. C. M. 1921. Cal. Civ. C. Sec. 2202. 
Field Civ. C. Sec. 1162. 


Carriers€=177 (3). 
13 C.J.S. Carriers §§ 51, 403, 404, 406, 
415, 417, 418. 
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8-818. (7873) Carrier’s services, other than carriage and delivery. In 
respect to any service rendered by a common carrier about freight, other 
than its carriage and delivery, his rights and obligations are defined by the 
chapters on deposit and service. 


History: En. Sec, 2916, Civ. C. 1895; 
re-en. Sec. 5359, Rev. C. 1907; re-en. Sec. 
7873, R. C. M. 1921. Cal. Civ. C. Sec. 2203. 
Field Civ. C. Sec. 1163. 


8-819. (7874) Sale of perishable property for freight. If, from any 
cause other than want of ordinary care and diligence on his part, a common 
carrier is unable to deliver perishable property transported by him, and 
collect his charges thereon, he may cause the property to be sold in open 
market to satisfy his lien for freightage. | 


History: En. Sec. 2917, Civ. C. 1895; 
re-en. Sec. 5360, Rev. C. 1907; re-en. Sec. 
7874, R. C. M. 1921. Cal. Civ. C. Sec. 2204. 


8-820. (7875) Order of transmission of telegraphic messages. A carrier 
of messages by telegraph or telephone must, if it is practicable, transmit 
every such message immediately upon its receipt. But if this is not prac- 
ticable, and several messages accumulate upon his hands, he must transmit 
them in the following order: 

1. Messages from public agents of the United States or of this state, 
on public business ; 

2. Messages giving information relating to the sickness or death of 
any person ; 

3. Messages intended in good faith for immediate publication in news- 
papers, and not for any secret use ; 

4, Other messages in the order in which they were received. 


Carriers€=77 et seq. 
13 C.J.S. Carriers §§ 40, 60, 160. 


Carriers€-197, 
13 C.J.S. Carriers § 324 et seq. 


History: En. Sec. 2930, Civ. C. 1895; 
re-en. Sec. 5361, Rev. C. 1907; re-en. Sec. 
7875, R. C. M. 1921. Cal. Civ. C. Sec. 2207. 
Based on Field Civ. C. Sec. 1164. 


Operation and Effect 

While a telegraph company is not an 
insurer of the speedy and accurate trans- 
mission of a paid message, it is engaged 
in the performance of a public service and 


8-821. 


(7876) Order in other cases. 


is held to the exercise of ordinary care 
and diligence; it must, therefore, respond 
in damages for any injury caused by its 
negligence in the premises. Lahood v. 
Continental Tel. Co., 52 M 313, 321, 157 
P 639. 


Telegraphs and Telephones@=36. 
62 C.J. Telegraphs and Telephones §§ 84 
et seq., 153 et seq. 


A common earrier of messages, 


otherwise than by telegraph or telephone, must transmit them in the order in 
which he receives them, except messages from agents of the United States or 
of this state, on public business, to which he must always give priority. 


History: En. Sec. 2931, Civ. C. 1895; 
re-en. Sec. 5362, Rev. C. 1907; re-en. Sec. 
7876, R. C. M. 1921. Cal. Civ. C. Sec. 2208. 
Based on Field Civ. C. Sec. 1165. 


References 
Cited or applied as section 5362, Re- 


8-822. 


vised Codes, in Lahood v. Continental Tel. 
Co., 52 M 313, 322, 157 P 639. 


Carriers@~77. 
13 C.J.S. Carriers §§ 40, 60, 160. 


(7877) Damages when message is refused or postponed. Every 


person whose message is refused or postponed, contrary to the provisions of 
this chapter, is entitled to recover from the carrier his actual damages, and 


fifty dollars in addition thereto. 
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8-822 


History: En. Sec. 2932, Civ. C. 1895; 


re-en. Sec. 5363, Rev. C. 1907; re-en. Sec. 
7877, R. C. M. 1921. Cal. Civ. C. Sec. 2209. 


Based on Field Civ. C. Sec. 1166. 


Cross-Reference 


Penalty for neglect or postponement of 
delivery, sec. 94-35-218. 


Operation and Effect 


This and the next two preceding sec- 
tions apply merely in eases of ordinary 
negligence, where the circumstances are 
not aggravated by fraud, malice, or op- 
pression. Lahood v. Continental Tel. Co., 
52 M 3138, 322, 157 P 639. 


CARRIERS AND CARRIAGE 


Id. A stipulation by a telegraph com- 
pany, on one of its blanks, that it will 
not be answerable for damages or statu- 
tory penalties, if a claim is not made 
within a specified time, is void, under 
section 13-802, as against public policy, 
if it was intended as a cloak for fraud or 
crime. 


Carriers€45; and Tele- 
phones€=60, 78. 

13 C.J.S. Carriers §§ 33, 34, 38, 49, 54; 
62 C.J. Telegraphs and Telephones §§ 128 
et seq., 260 et seq. 


Telegraphs 
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TITLE 9 
CEMETERIES 


Chapter 1. Cemetery associations—incorporation of, 9-101 to 9-134. 
Public cemetery district act, 9-201 to 9-215. 

Public cemeteries—control by cities and towns, 9-301 to 9-307. 
Joint establishment of cemeteries by counties and cities, 9-401. 


Le ede 


CHAPTER 1 
CEMETERY ASSOCIATIONS—INCORPORATION OF 


Section 9-101. Formation of association—trustees. 

9-102. Classification of trustees. 

9-108. Articles of incorporation. 

9-104, Effect of filing certificate—powers of corporation—eminent domain. 

9-105. Trustees may enact by-laws. 

9-106. Vacancies in membership. 

9-107. Powers and duties of trustees—officers. 

9-108. Secretary. ; 

9-109. Register of interments. 

9-110. Penalty for failure to keep register. 

9-111. May take land by purchase or gift—use of personal property gifts. 

9-112. Conveyance of land. 

9-113. Annual election. 

9-114. Qualifications of trustees—notice of election. 

9-115. Trustees may fix day for election. 

9-116. Annual report. 

9-117. Funds—to what purposes to be applied. 

9-118. Exemption from taxation and execution. 

9-119. Transfer of lots. 

9-120. Permanent improvement fund. 

9-121. Trustee or trustees of funds to be appointed by district court. 

9-122. Tenure of office of trustees. 

9-123. Bond of trustee or trustees—deposit with county treasurer. 

9-124. Vacancies, how filled. 

9-125. Powers of survivors. 

9-126. Title to funds vest in court until appointment of trustees—application 
by persons other than trustees of association—accounting. 

9-127. Recording appointments of trustee or trustees. 

9-128. Transfer of funds. 

9-129. Principal of fund to be reserved. 

9-130. Use of income of fund. 

9-131. Investment of fund. 

9-132. Compensation of trustees. 

9-133. Secretary of board. 

9-134. Annual report. 


9-101. (6469) Formation of association—trustees. Any number of per- 
sons residing in any county in the state of Montana, not less than seven, who 
desire to form an association for the purpose of procuring and holding lands 
to be used exclusively for a cemetery or place of burial of the dead, may 
meet at such time and place as they, or a majority of them, agree upon, 
and appoint a chairman and secretary by a vote of the majority of the 
persons present at the meeting, and may proceed to form an association, 
by agreeing upon a corporate name by which the association shall be 
known, and by determining upon the number of trustees to manage the 
affairs of the association, which number. shall not be less than three, nor 
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more than nine; and thereupon they may proceed to elect, by ballot, the 
number of trustees so determined upon. 


History: En. Sec. 1, Ch. 18, L. 1905; ~ Cemeteries€=5. 
re-en. Sec. 4237, Rev. C. 1907; re-en. Sec. 14 C.J.S. Cemeteries §§ 6-14. 
6469, R. C. M. 1921. Cal. Civ. C. Secs. 10 Am. Jur. 488, Cemeteries, § 5. 
608-616. 
- References 


Forestvale C, Assn. v.. Helena C. Assn., 
62 M 52, 57, 203 P:359. 


9-102. (6470) Classification of trustees. The chairman and secretary of 
such meeting shall, immediately after such election, divide the trustees by lot 
into three classes; those in the’first class to hold their office for one year; 
those in the second class, two. years; and those in the third class, three years ; 
but the trustees of each class may be re-elected if they possess the qualli- 
fications hereinafter mentioned. Such meeting shall also determine on what 
day in each year the future annual election of trustees shall be held. 

History: En. Sec. 2, Ch. 18, L. 1905; 


re-en. Sec. 4238, Rev. C. 1907; re-en. Sec. 
6470, R. C. M. 1921. 


9-103. (6471) Articles of incorporation. The chairman and secretary 
of such meeting shall, within five days after the holding of the same, make a 
written certificate, which shall state the names of the associates who at- 
tended such meeting, the corporate name of the association determined 
upon by a majority of the persons who met, the number of persons fixed 
upon to manage the concerns of the association, the names of the trustees 
chosen at the meeting and their classification, the day of the year fixed 
upon for the annual election of trustees, and the manner of their election. 
Such certificate shall be signed by the said chairman and secretary, and 
acknowledged by them before some person authorized to take acknowl- 
edgments within the state of Montana, and they shall cause such certificate 
so acknowledged to be recorded in the office of the county clerk and re- 
corder of the county in which said meeting was held, and a certified copy 
of such certificate so recorded shall be filed with the secretary of state 
of the state of Montana, who shall thereupon issue his certificate therefor 
without charge. 


History: En. Sec. 3, Ch. 18, L. 1905; 
re-en. Sec. 4239, Rev. C. 1907; re-en. Sec. 
6471, R. C. M. 1921. 


9-104. (6472) Effect of filing certificate—powers of corporation—emi- 
nent domain. Whenever such certificate is duly acknowledged and recorded 
and. filed..as-provided in the last seetion; the association mentioned therein 
shall be deemed legally incorporated, and shall have the general powers and 
privileges of corporations, with the right:to sue and be sued, and.to con- 
tinue perpetually, and in addition thereto such corporations shall have the 
right. and power to take private property for public use, to be used Pah 
ore T for a cemetery or.place of burial of the dead. 


»Such power of eminent domain to be exercised under Do provisions of 
sections 93-9901 to 93-9926. 


’ History: En. Sec. 4, Ch. 18, L. 1905; 1, Ch. 99, L. 1911; re-en. Sec. rig R. c. 
re-en. Sec, 4240, Rev. C. 1907; amd. Sec. M. 1921. 
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Operation and Effect © ~  <nent domain for public cemetery pur- 


Held that land owned by a Paar tited poses. Forestvale C. Assn. v. Helena. C. 
association organized for profit is private Assn., 62 M 52, 57, 203 P 359. ya 
property, which may be taken by emi- 


9-105. (6473) Trustees may enact by-laws. The trustees of any asso- 
ciation incorporated agreeably to the provisions of this act may enact by- 
laws for regulating the affairs of such corporation, not inconsistent with the 
laws of this state. 

History: En. Sec. 5, Ch. 18, L. 1905; 
re-en. Sec. 4241, Rev. C. 1907; re-en. Sec. 
6473, R. C. M. 1921. 

9-106. (6474) Vacancies in membership. All vacancies occurring by 
death or otherwise in the membership of any cemetery association organized 
under this act shall be filled by a vote of the surviving or remaining asso- 
ciates. named in the certificate of association. All persons so elected to fill 
any such vacancy shall be entitled to vote at the election of trustees, and be 
eligible to the, office of trustee of said incorporation, and shall have, and 
be entitled to the same rights, powers, and privileges as the original asso- 
ciates named in said certificate. | 

History: En. Sec. 6, Ch. 18, L. 1905; 
re-en. Sec. 4242, Rev. C. 1907; re-en. Sec. 
6474, R. C. M. 1921. 

9-107. (6475) Powers and duties of trustees—officers. The affairs and 
property of such association shall be managed by the trustees, a majority of 
whom shall form a board for the transaction of business. The trustees 
shall annually appoint from among their number a president, vice-presi- 
dent, secretary, and treasurer, who shall hold their offices during the 
pleasure of the board of trustees; and the trustees may require the treas- 
urer to give security for the Faith Ful performance of the duties of his office, 

History: En. Sec. 7, Ch. 18, L. 1905; 
re-en. Sec. 4243, Rev. C. 1907; re-en. Sec. 
6475, R. C. M. 1921. 

9-108. (6476) Secretary. The secretary shall perform all the duties of 
a secretary of a corporation, and shall, in addition, keep a record of inter- 
ments, in which he shall enter, as correctly and carefully as may be, the 
name, age, sex, nativity, and cause of death, with date of burial of every per- 
son interred in such cemetery, which facts he shall procure from such friends 
or relatives of the deceased, or undertaker, as give order for such interment, 
at. the time thereof; or, in case deceased is a pauper, a stranger, or criminal, 
from the coroner, county physician, overseer of the poor, or other public 
officer directing the burial of the same. 

History: En. Sec. 8, Ch. 18, L. 1905; 
re-en. Sec. 4244, Rev. C. 1907; re-en. Sec. 
6476, R. C. M. 1921. | | } re, | 

- 9-109. (6477) Register of interments. Such register or record of.inter- 
ment shall be open to the inspection of the public; and ,the secretary of every 
cemetery association shall furnish to the health officers of any corporate 
town, or city or county within the state, when demanded by, them, an ac- 
curate summary of all the interments during any particular year. 


_History: .En. Sec. 9, Ch. 18, L. 1905; 
re-en. Sec. 4245, Rev. C. 1907; re-en. Sec. 
6477, R. C,’ M.. 1921, 
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9-110. (6478) Penalty for failure to keep register. Any secretary who 
neglects or refuses to carefully keep such register of burials and record all 
interments therein, as herein provided, shall be subject to a fine for such of- 
fense, not exceeding twenty-five dollars. 


History: En. Sec. 10, Ch. 18, L. 1905; 
re-en. Sec. 4246, Rev. C. 1907; re-en. Sec. 
6478, R. C. M. 1921. 


9-111. (6479) May take land by purchase or gift—use of personal 
property gifts. Any association incorporated agreeably to the provisions of 
this act may take by purchase or gift, and hold, within the county in which 
the certificate of their incorporation is recorded, not exceeding three hun- 
dred and twenty (320) acres of land, to be held and occupied exclusively for 
a cemetery for the burial of the dead, and for purposes necessary or proper 
thereto; such land, or such portion thereof as may from time to time be re- 
quired for that purpose, shall be surveyed and divided into lots of such size 
as the trustees may direct, with such avenues, alleys and walks as the said 
trustees deem proper; and a map of such survey shall be filed and recorded 
in the office of the county clerk and recorder of the county in which the 
lands lie, without any fees therefor. Such association may also take by gift 
and hold personal property, and may sell the same and apply the proceeds 
thereof to the care, maintenance and embellishment of said cemetery, but for 
no other purpose, and all real and personal estate which shall have been 
given or granted to any such association for the maintenance of any monu- 
ment, the keeping in good order, or the embellishment of any lot or ground 
situated within the inclosure of such an association, shall remain forever 
to the uses for which the same shall have been given or granted, according 
to the true intent of the grantor. Any city or town in or near which a 
cemetery is maintained under the provisions of this act, may furnish water to 
be used within such cemetery and for its maintenance and beautification free 
of charge to such cemetery association if such city or town shall so elect. 


History: En. Sec. 11, Ch. 18, L. 1905; 6479, R. C. M. 1921; amd. Sec. 1, Ch. 98, 
re-en. Sec. 4247, Rev. C. 1907; re-en Sec. lL. 1939; amd. Sec. 1, Ch. 78, L. 1947. 


9-112. (6480) Conveyance of land. After such map is filed in the office 
of the county clerk and recorder, as aforesaid, the trustees may sell and con- 
vey the lots as designated on such map, upon terms, and subject to such 
conditions and restrictions, to be inserted in or annexed to the conveyances, 
as the said trustees shall prescribe. Every conveyance of any such lots shall 
be expressly for burial purposes, and no other, and shall be in the corpo- 
rate name of the association, signed by the ah and secretary thereof. 


History: En. Sec. 12, Ch. 18, L. 1905; 
re-en. Sec. 4248, Rev. C. 1907; re-en. Sec. 
6480, R. C. M. 1921. 


9-113. (6481) Annual election. The annual election for trustees, to 
supply the place of those whose term of office expires, shall be holden on the 
day mentioned in the certificate of incorporation, and at such hour and place 
as the trustees direct. The trustees chosen at any election after the first 
shall hold their offices for three years, and until others are chosen to suc- 
ceed them. Such election shall be by ballot, and every person who is the 
proprietor of a lot in the cemetery of the association, or, if there is more 
than one proprietor of any such lot, then such one of the proprietors as a 
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majority of the joint proprietors shall designate to represent such lot, or 
any person who is named as an associate in said certificate, may vote at 
such election, and the persons receiving the highest number of votes given 
at such election shall be declared elected trustees. 


History: En. Sec. 13, Ch. 18, L. 1905; 
re-en. Sec. 4249, Rev. C. 1907; re-en. Sec. 
6481, R. C. M. 1921. 


9-114. (6482) Qualifications of trustees—notice of election. In all elec- 
tions after the first, the trustees shall be chosen from among the associates 
named in said certificate of incorporation, or their successors; and the said 
trustees shall have the power to fill any vacancy in their number occurring 
during the term of office for which any trustee was elected. Public notice 
of every annual election shall be given in such manner as the by-laws of the 
association prescribe. 


History: En. Sec. 14, Ch. 18, L. 1905; 
re-en. Sec. 4250, Rev. C. 1907; re-en. Sec. 
6482, R. C. M. 1921. 


9-115. (6483) Trustees may fix day for election. If the annual election 
is not held on the day fixed in the certificate of incorporation, the trustees 
have the power to appoint another day, not more than sixty days thereafter, 
and shall give public notice of the time and place, at which time the elec- 
tion may be held with like effect as if holden on the day fixed in said cer- 
tificate; and the terms of office of the trustees chosen at such election shall 
expire at the same time they would have done had they been chosen on the 
day fixed in the said certificate of incorporation. 


History: En. Sec. 15, Ch. 18, L. 1905; 
re-en. Sec. 4251, Rev. C. 1907; re-en. Sec. 
6483, R. C. M. 1921. 


9-116. (6484) Annualreport. The trustees at each annual meeting shall 
make a report, in writing, which report shall be signed by at least a 
majority of the members of such board, and shall contain a statement of 
their doings and of the affairs of the association, and an account of the 
receipts and disbursements during the year preceding. Such report must be 
duly verified and filed in the office of the clerk of the district court. Such 
reports shall be noticed for hearing and heard in the same manner as re- 
ports of administrators in estates of deceased persons. 

It is hereby made the duty of the county attorney of the county in which 
cemetery is situated to act, without charge, as the legal advisor of all officers 
of a cemetery association and to prepare and present any and all reports 
required to be made by such officers. 


History: En. Sec. 16, Ch. 18, L. 1905; 6484, R. C. M. 1921; amd. Sec. 2, Ch. 98, 
re-en. Sec. 4252, Rev. C. 1907; re-en. Sec. L. 1939. 


9-117. (6485) Funds—to what purposes to be applied. The proceeds 
arising from the sale of lots in such cemetery shall be applied to the pay- 
ment of any debts incurred by the cemetery association in the purchase of 
cemetery grounds and property; in fencing, improving, and embellishing 
such grounds and avenues leading thereto; the erection, conduct, repair, or 
preservation of any structure to be used as a crematory, or the creation, 
maintenance, and operation of a department for the interment of the dead, 
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and in defraying the necessary expenses in the management and care thereof, 


and for no other purposes. 


History: En. Sec. 17, Ch. 18, L. 1905; . 1, Ch. 65, L. 1919; re-en. Sec. 6485, R. C. 
re-en. Sec. 4253, Rev. C. 1907; amd. Sec. M. 1921. 


9-118. (6486) Exemption from taxation and execution. The cemetery 
lands and property of any association formed pursuant to this act are exempt 
from all public taxes and assessments, and not liable to be sold on execution, 
or applied in payment of debts of any individual proprietors; but the 
proprietors of lots in such cemetery, their heirs or legal representatives, may 
hold the same exempt therefrom, so long as the same remain appropriated 
to the use of a cemetery, and during that time no street or road shall be 
laid through such cemetery, or any part of the lands held-by such association, 
for the purpose aforesaid, without the consent of the trustees of such asso- 
ciation. 


History: En. Sec. 18, Ch. 18, L. 1905; 
re-en. Sec. 4254, Rev. C. 1907; re-en. Sec. 
6486, R. C. M. 1921. 


9-119... (6487) Transfer of lots.» Whenever the lands of any such asso- 
ciation are laid out in lots, and such lots or any of them are transferred to 
individual. proprietors, and after there has been an interment in any lot 
so transferred, such lot from the time of such interment shall forever there- 
after be inalienable, and shall, upon the death of the proprietor, descend 
to the heirs of such proprietor, forever; but any one or more of such heirs 
may release to any other of the said heirs his or their interest in the same; 
a copy of such release shall be filed with the secretary of said association, or 
with the county clerk and recorder of the county within which said. lot shall 
be situated. The body of any deceased person shall not be interred in such 
lot unless it is the body of a person having, at the time of such decease, an 
interest in such lot, or of a relative of some person having such interest, or 
the wife of such person, or the husband of such person, or the relative of such 
husband or wife, except by consent of all persons having an interest in such 
lot ; provided, that the person or persons who shall be invested with the title 
to any such lot or lots, or part thereof, may, at any time, sell, convey, and 
release any such lots or parts thereof to the cemetery association maintaining 
the cemetery in which such lots.are situate; a copy of the instruments of such 
conveyance to be filed as above provided in case of releases from one heir to 
another. And such cemetery association shall have power to use any funds 
under its control for such purposes, and shall hold and shall have power to 
convey any such lots or parts thereof to other purchasers, in the same man- 
ner and with the same effect as it holds and can convey any other of its 
cemetery lots. But this proviso shall not allow or authorize the conveyance 
by persons invested with the’ title thereto, to such association, of any piece 
of ground in which the body of any Shnereal person fieretntore there law- 
fully interred shall actually remain interred at the time of such attempted 
conveyance. 


History: En. Sec. 19, Ch. 18, L. 1905; Property rights, generally, 10 Am. Jur. 
re-en. Sec. 4255, Rev. C. 1907; re-en, Sec. 503,. Cemeteries, §§ 22-28. 
6487, R. C. M. 1921. 


9-120. (6488) Permanent improvement fund. Any association formed 
under the provisions of this act, or any corporation heretofore formed under 
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the laws of this state, which shall have established and be maintaining a 
cemetery, shall provide, in the manner set forth in this chapter, for the 
establishment and maintenance of a permanent fund, the income of which 
shall be devoted to the care, maintenance, and improvement of such ceme- 
tery, which fund shall be known as the “permanent care and. improvement 
fund” of such cemetery association. 


History: En. Sec. 20, Ch. 18, L. 1905; 1, Ch. 128, L. 1909; re-en. Sec. 6488, R. 
re-en. Sec. 4256, Rev. O. 1907; amd. Sec. CC. M. 1921. 


9-121. (6489) Trustee or trustees of funds to be appointed by district 
court. Whenever moneys to the amount of one hundred dollars. ($100.00) 
shall have been received by such corporation, or association, heretofore or 
hereafter formed, such a fund, either from the sale of lots or from direct 
payments of such corporation or association toward such a fund by lot 
owners, or otherwise, the trustees of such association shall immediately make 
application to the judge of the district court for the judicial district in 
which the cemetery for which such trust fund exists for the appointment of 
a trustee or of a board of trustees of such fund and the judge of such court 
shall thereupon appoint a trustee or a board of trustees from a list sub- 
mitted to him by the trustees of such association. Such trustee or such 
board shall consist of not less than one (1) nor more than five (5) persons, 
the exact number to rest in the discretion of the said. trustees of said. asso- 
ciation. Such trustee or the members of such board of trustees of such funds 
must be citizens and freeholders of the state of Montana during all the time 
they exercise the powers of such trust. Upon the election, appointment, and 
qualification, as hereinafter provided, of the said trustees of such fund, all 
of the title to the funds included in said trust, and all of the rights, powers, 
authorities, franchises, and trusts of whatsoever thereunto appertaining, 
shall at once vest in him or them; or, in case of the failure of any of those so 
chosen and appointed, to qualify within thirty (30) days after their ap- 
pointment, then the same shall vest in the one or more who shall qualify. 
In ease of the failure of any of those so chosen and appointed so to qualify 
within such time, then a vacancy shall exist and the judge of said district 
court shall forthwith appoint from a list submitted to him by the trustees 
of such association some person possessing the above qualifications to fill 
vacaney or vacancies in said board of trustees of such fund; provided, how- 
ever, that trustees of such fund, heretofore appointed by such cemetery 
associations, or district courts, shall continue to hold their office as such 
trustees until terminated in one of the manners in this act provided. 

The board of trustees shall also have the power and authority to nom- 
inate any bank which is authorized to act as a trust company in Montana 
under state or federal law, to be trustee of such trust fund. And in that 
event the district court shall make appointment of such nominee which shall 
serve in such capacity without bond, but shall be required to make all re- 
ports and discharge all the duties and obligations required of individual 
trustees. 

History: En. Sec,.21, Ch. 18, L..1905;...C, M. 1921; amd. Sec. 1, Ch. 68, L. 1925; 


re-en. Sec. 4257, Rev. C. 1907; amd. Sec. ~ amd. Sec. 3, Ch. 98, L. 1939. 
2, Ch. 128, L. 1909; re-en. Sec. 6489, R. 


9-122. (6490) Tenure of office of trustees,. The tenure of office of the 
trustee or trustees of such fund shall be for the term of three (3) years, un- 
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less they permanently remove from the state of Montana, or are removed 
from office by the judge of said district court for good cause shown or their 
tenure is otherwise terminated as in this act provided. 


History: En. Sec. 22, Ch. 18, L. 1905; 6490, R. C. M. 1921; amd. Sec. 2, Ch. 68, L. 
re-en. Sec. 4258, Rev. C. 1907; re-en. Sec. 1925; amd. Sec. 4, Ch. 98, L. 1939. 


9-123. (6491) Bond of trustee or trustees—deposit with county treas- 
urer. (a) Before exercising, or having any of the powers, duties, rights, 
titles, authorities, or franchises appertaining to such trust or to such trustee- 
ship, each person chosen to be a trustee of such fund shall give to the ceme- 
tery association for which the trust is maintained, a bond in a sum equalling 
at least one and one-third (114) times the value of the property on hand at 
the time of giving such bond, with good and sufficient sureties thereto, who 
shall justify in the aggregate in at least double the amount of such bond, 
the same to be conditioned for the due and faithful performance of his trust 
until July first of the next even-numbered year after the year in which such 
bond shall be given, and until such trustee shall give a new bond as herein- 
after provided. Upon the first day of July in each even-numbered year, each 
trustee shall give a new bond conditioned in the same way, the amount there- 
of to be determined by the same rule, and with sureties as above provided. 
Such bonds shall all be approved by a judge of the district court for the 
judicial district in which the cemetery for such trust exists, or some part 
thereof shall be situate, and shall be filed with the clerk of the district court 
of the county in which such cemetery is located. Any failure so to renew 
bonds within thirty (80) days after the time hereinbefore provided shall be 
a sufficient ground for removal of any trustee within the discretion of the 
district court. 


The value of the property on hand may be reduced for the purpose of 
fixing the amount of the bond in an amount equal to the value of the money, 
bonds, and securities which the trustee or trustees of the permanent care and 
improvement fund may elect to, and do deposit ‘with the county treasurer as 
hereinafter provided. 


(b) The trustee or trustees of such fund may deposit such money, bonds 
and securities as he or they see fit with the county treasurer of the county in 
which said cemetery or some part thereof is situated for safekeeping, and it 
is the duty of the county treasurer to receive and safely keep all such 
moneys, bonds and securities, and pay them out, or deliver them up, or any 
part thereof, upon the order of such trustee or a majority of the trustees, 
when countersigned by a judge of said judicial district, and not otherwise, 
and to keep an account with such trustee or trustees of all such transactions; 
and for the safekeeping and payment and delivery of all such moneys, bonds 
and securities, as herein provided, the said treasurer and his sureties are 
liable upon his official bond. 


History: En. Sec. 23, Ch. 18, L. 1905; 6491, R. C. M. 1921; amd. Sec. 5, Ch. 98, 
re-en. Sec. 4259, Rev. C. 1907; re-en. Sec. L. 1939; amd. Sec. 1, Ch. 12, L. 1947. 


9-124. (6492) Vacancies, how filled. In the case of the death, resigna- 
tion, disability, or removal of any member or members of said board of trus- 
tees of said fund the judge of said district court shall forthwith appoint a 
trustee or trustees to fill such vacancy or vacancies, in the same manner as 
above provided in the case of an original vacancy. 
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History: En. Sec, 24, Ch. 18, L. 1905; 6492, R. C. M. 1921; amd. Sec. 3, Ch. 68, L. 
re-en. Sec. 4260, Rev. C. 1907; re-en. Sec. 1925. 


9-125. (6493) Powers of survivors. In case of the death, resignation, 
disability, or removal of any one or more of the trustees of such fund, all the 
rights, titles, powers, authorities, franchises, and trusts whatsoever, existing 
in such trustee at the time of such death, resignation, disability, or removal, 
shall at once, without further act or conveyance, vest in the survivor or 
survivors until the vacancy or vacancies so occasioned shall be filled, when 
the same shall in the same manner vest in the board as so reconstituted. 
All newly appointed trustees shall at once, upon qualification, succeed to 
an equal share in all the rights, titles, powers, authorities, franchises, and 
trusts belonging to such board; and the same shall always be vested in 
the members of such board as actually constituted. 


History: En. Sec. 25, Ch. 18, L. 1905; 
re-en Sec. 4261, Rev. C. 1907; re-en. Sec. 
6493, R. C. M. 1921. 


9-126. (6494) Title to funds vest in court until appointment of trustees 
—application by persons other than trustees of association—accounting. In 
the case of the failure of the trustees of such an association to make applica- 
tion to the judge of said district court for the appointment of a board of 
trustees of such fund, as provided in section 9-121, or in the case of the 
death, removal, resignation, or disability of all of the members of such board, 
the said rights, titles, interests, authorities, powers, franchises and trusts, 
until the appointment and qualification of a new board of trustees of such 
fund shall vest in the district court of the county in which such cemetery, 
or the greater part thereof, shall be situated. In such cases such trustee or 
such board of trustees of such fund shall be appointed by the district court 
of said county upon application of any person interested and upon notice of 
other persons interested, as the judge of said court may order. The trustee 
or trustees appointed by the judge of said court under the provisions of this 
section, shall have the same rights, powers, authorities, and franchises as 
the trustee or trustees appointed under any other sections of this act. Such 
trustee or such board of trustees must annually, or oftener if so required by 
order of such court, file in the office of the clerk of the district court of the 
County where such cemetery is situated, a duly verified account showing a 
detailed statement of all moneys collected, of all securities on hand, together 
with all moneys disbursed during the preceding year. Any interested party 
may apply to the district court for an order requiring such trustee or such 
board of trustees to make such an accounting at any time. Any owner of an 
interest in any lot in the cemetery cared for by such trust, any trustee of 
the cemetery association, and any trustee of the said trust fund, shall have 
the right to make any application to the court provided for in this chapter. 

History: En. Sec. 26, Ch. 18, L. 1905; RB. C. M. 1921; amd. Sec. 4, Ch. 68, L. 
re-en. Sec. 4262, Rev. C. 1907; amd. Sec. 1925; amd. Sec. 6, Ch. 98, L. 1939. 
3, Ch. 128, L. 1909; re-en. Sec. 6494, 

9-127. (6495) Recording appointments of trustee or trustees. All in- 
struments of appointment of a trustee or of a board of trustees of such funds 
shall be recorded with the secretary of the association establishing the fund 
and shall also be filed in the office of the clerk of the district court in the 
eounty in which such association is located. 
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History: En. Sec. 27, Ch. 18, L. 1905; 6495, R. C. M. 1921; amd. Sec. 7, Ch. 98, 
re-en. Sec. 4263, Rev. C. 1907; re-en. Sec. L. 1939. 


9-128. (6496) Transfer of funds. From and after the passage and ap- 
proval of this act, the trustees of such cemetery association as are mentioned 
in section 9-120 shall provide by resolution, spread upon the minutes of such 
association, for the transfer to the trustees of such “permanent care and 
improvement fund,” of not less than fifteen nor more than forty per cent 
of the. moneys received from the sale of cemetery lots by said association, 
together with all moneys theretofore or thereafter received from the owners 
of lots for the care of such lots;. and such transfer of any such funds 
then on hand shall then and there be made; such transfers shall be 
made thereafter quarterly, upon the first days of January, April, July, 
and October of each year, to the trustees of such fund. If at any time 
there shall remain in the hands of such association unexpended money, 
over and above the liabilities of the association, the board of trustees of 
such association may, by a two-thirds vote, appropriate the whole or any 
portion of such unexpended moneys. to each. ‘permanent care and improve- 
ment. fund’; provided, that such fund (exclusive of such portion thereof 
as may heme been paid in by owners of lots for the care of such lots) shall 
never in any case be allowed to exceed the sum of five thousand dollars 
per acre of the cemetery to be cared for therewith; and when such fund 
shall reach. such amount, all. appropriations and payments thereto shall 
cease. 


History: En. Sec. 28, Ch. 18, L. 1905; 4, Ch. 128, L. 1909; re-en. Sec. 6496, R. 
re- en. Sec. 4264, Rev. C. 1907; amd. “Sec. C. M. 1921. 


9-129. (6497) Principal of fund to be reserved. The principal of such 
fund shall in all cases remain intact and inviolate. But the trustees of such 
fund shall, on the first of January and first of July.in each year, turn 
over tothe treasurer of such association all accrued income arising from 
such fund, and the receipt of such treasurer therefor. shall be a sufficient 
voucher in the hands of such trustees. 


History: En. Sec. 29, Ch. 18, L. 1905; 
re-en. Sec. 4265, Rev. C. 1907; re-en. Sec. 
6497, R. C. M. 1921. 


9-130.. (6498) Use of income of fund. The income of that portion of 
such fund, received from the sales of lots, shall be used, in the discretion of 
the trustees of such association, solely for the care, maintenance, and im- 
provement of such cemetery, its grounds, roads, walks, and avenues leading 
thereto, except as herein provided. The income from such portion of such 
funds as shall have been paid in by lot owners for the eare of specific lots 
shall be segregated from the other portion, each lot being credited with its 
respective income, and shall be used solely for the care of such lots, re- 
spectively.. In the event of any portion of the income so paid ever remaining 
unexpended for such purposes, for one year after its being so paid over to 
the treasurer of such association, it shall be returned to the trustees of such 
fund by said. treasurer, and become a part of. the principal. Hereafter all 
cemetery corporations shall distinctly specify in all conveyances of lots 
therein the percentage of the price received therefor, to be transferred under 
the provisions of this chapter to the “permanent care and improvement 
fund” of such corporation, and also such further sum, if any there be, paid 
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by the purchaser for the permanent care of the specific lot or lots thereby 
conveyed, so to be transferred as hereinbefore provided. 


History: En. Sec. 30, Ch. 18, L. 1905; 5, Ch. 128, L. 1909; re-en. Sec. 6498, R. 
re-en. Sec. 4266, Rev. C. 1907; amd. Sec. Cc. M. 1921. 


9-131. (6499) Investment of fund. The principal of such fund may be 
invested in the way in which trust funds are permitted to be invested in the 
state of Montana and not otherwise; provided that each investment made by 
the trustee or by the board of trustees shall be subject to the approval of 
the board of trustees of the cemetery association and also by the district 
judge of the county in which the cemetery is situated. 


History: En. Sec. 31, Ch. 18, L. 1905; 6499, R. C. M. 1921; amd. Sec. 8, Ch. 98, 
re-en. Sec. 4267, Rev. C. 1907; re-en. Sec. LL. 1939. 


9-132. (6500) Compensation of trustees. The trustee or the members of 
the board of trustees of such permanent care and improvement fund shall 
receive such compensation as may be agreed upon between such trustee or 
between such board of trustees of such permanent care and improvement 
fund on the one hand and the board of trustees of the cemetery association on 
the other, provided that the total compensation of such trustee or of the en- 
tire board of trustees shall in no case exceed the sum of one hundred dollars 
($100.00) per annum. The fees of such trustee or of the members of the 
board of trustees shall be paid out of the general fund of the cemetery asso- 
ciation until such trust fund shall reach ten thousand dollars ($10,000.00) 
and thereafter the same shall be paid out of the income of such fund. 


History: En. Sec. 32, Ch. 18, L. 1905; 6500, R. C. M. 1921; amd. Sec. 9, Ch. 98, 
re-en. Sec. 4268, Rev. C. 1907; re-en. Sec. L. 1939. 


9-133. (6501) Secretary of board. The secretary of the cemetery asso- 
ciation shall act as secretary of such trustee or as secretary of such board of 
trustees of such fund and shall keep a full record of their proceedings. 


History: En. Sec. 33, Ch. 18, L. 1905; 6501, R. C. M. 1921; amd. Sec. i0, Ch. 98, 
re-en. Sec. 4269, Rev. C. 1907; re-en. Sec. IL. 1939. 


9-134. (6502) Annual report. The trustee or the board of trustees, of 
such fund shall annually, on the first day of January, make their report of 
the condition of such trust fund to the trustees of the cemetery association, 
and also to the district court as hereinbefore provided. Such reports shall 
always be kept by the secretary of such association, and by the clerk of the 
district court, and be open to the inspection of any person owning an interest 
in any lot in the cemetery cared for by such fund. 


History: En. Sec. 34, Ch. 18, L. 1905; 6502, R. C. M. 1921; amd. Bec 11, Ch. 98, 
re-en. Sec. 4270, Rev. C. 1907; re-en. Sec, L. 1939. 


CHAPTER 2 
PUBLIC CEMETERY DISTRICT ACT 


Section 9-201. Public cemetery district act. 
9-202. Petition to board of county commissioners. 
9-203. Hearing. 
9-204. Final hearing. 
9-205. Order of board as respects election. 
- 9-206. Favorable vote—commissioners to organize district. 
9-207. Government of district—appointment and terms of trustees. 
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9-208. Powers of district. 

9-209. Budget and tax levy. 

9-210. Regulations. 

9-211. Withdrawal of portion of district, petition for. 
9-212. Hearing. 

9-213. Alteration of boundaries. 

9-214, Notice, publication of. 

9-215. Power of county commissioners. 


9-201. Public cemetery district act. There is hereby deemed and de- 
clared a public cemetery district act for the state of Montana. A cemetery 
district may contain the entire territory embraced within a county or any 
portion or subdivision thereof. 


History: En. Sec. 1, Ch. 221, L. 1943; 
amd. Sec. 1, Ch. 16, L. 1945. 


9-202. Petition to board of county commissioners. Whenever a petition, 
signed by not less than twenty (20%) per cent of the citizens who are owners 
of land located within a proposed cemetery district, whose names appear as 
such owners of land upon the last completed assessment roll of the county 
in which said proposed district is situated, which petition shall definitely 
describe the boundaries of the proposed district and request that the terri- 
tory within said boundaries be organized into a public cemetery district, the 
petition shall be presented to the board of county commissioners of the 
county in which the proposed district is situated, at a regular or special 
meeting of said board. The said board of county commissioners, by reso- 
lution, shall fix a time for the hearing of said petition at not less than two 
(2) nor more than five (5) weeks from the time of presentation thereof, and 
shall cause notice to be given of the time and place of said hearing by publi- 
cation as prescribed by law, for not less than two (2) weeks prior to the time 
of said hearing. Said notice shall state that any person residing in or owning 
property within said proposed district or within any existing cemetery dis- 
trict, any part of the territory of which is described in said petition, may 
appear before said board at the hearing and show cause why the said district 
should not be created or the proposed boundaries changed. 


History: En. Sec. 2, Ch. 221, L. 1943; 
amd. Sec. 2, Ch. 16, L. 1945. 


9-203. Hearing. At the time fixed for said hearing, the board shall de- 
termine whether or not it complies with the requirements hereinbefore set 
forth and whether or not the notice required herein has been published as re- 
quired, and must hear all competent and relevant testimony offered in sup- 
port of or in opposition thereto. Said hearing may be adjourned from time 
to time for the determination of said facts, not to exceed two (2) weeks in 
all. 


History: En. Sec. 3, Ch. 221, L. 1943; 
amd. Sec. 3, Ch. 16, L. 1945. 


9-204. Final hearing. If the board of county commissioners shall de- 
termine that the petitioners have complied with the requirements herein set 
forth and that the notice required has been published, it shall thereupon pro- 
ceed to a final hearing of the matter. Said board shall make such changes 
in the boundaries of the proposed district as it may deem advisable and shall 
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define and establish such boundaries, as described in the petition and shall 
call an election. 


_ History: En. Sec. 4, Ch. 221, L. 1943; 
amd. Sec. 4, Ch. 16, L. 1945. 


9-205. Order of board as respects election. The board, must in its 
order, designate whether or not a special election shall be held, or whether 
the matter shall be determined at the next general election. If a special elec- 
tion is ordered, the board must, in its order, specify the time and place for 
such election, the voting place, and shall in said order appoint and designate 
judges and clerks therefor. The election shall be held in all respects as 
nearly as practicable in conformity with the general election laws: and pro- 
vided, further, that the polls shall be open from eight (8) o’clock A. M. to 
six (6) P. M., on the day appointed for such election. At such election, the 
ballots must contain the words “Cemetery District, Yes” and “Cemetery Dis- 
trict, No”. The judges of the election shall certify to the board of county 
commissioners the results of said election. 


History: En. Sec. 5, Ch. 221, L. 1943; 
amd. Sec. 5, Ch. 16, L. 1945. 


9-206. Favorable vote—commissioners to organize district. In the event 
that a majority of the votes cast are in favor of the formation of said ceme- 
tery district, the board of county commissioners shall proceed with the 
organization thereof as herein specified. 


History: En. Sec. 6, Ch. 221, L. 1943; 
amd. Sec. 6, Ch. 16, L. 1945. 


9-207. Government of district — appointment and terms of trustees. 
Said cemetery district shall be governed and managed by three (3) trustees, 
appointed by the board of county commissioners. The trustees shall be ap- 
pointed from the freeholders residing within said district for terms of one 
(1), two (2) and three (3) years respectively, and until their successors 
shall be appointed and qualified. Annually thereafter the board of county 
commissioners shall appoint one trustee for a term of three (3) years or 
until his successor shall be appointed and qualified. The trustees at their 
first meeting shall adopt by-laws for the government and management of 
the district. They shall serve without pay. 


History: En. Sec. 7, Ch. 221, L. 1943; 
amd. Sec. 7, Ch. 16, L. 1945. 


9-208. Powers of district. Said district may maintain a cemetery or 
cemeteries within said district; may hold title to property by grant, gift, 
devise, lease, or any other method; and perform all acts necessary or proper 
for the carrying out of the purposes of this act, including the selling or 
leasing of burial lots. 


History: En. Sec. 8, Ch. 221, L. 1943; 
amd. Sec. 8, Ch. 16, L. 1945. 


9-209. Budget and tax levy. The board of cemetery trustees shall an- 
nually present a budget to the board of county commissioners at the regular 
budget meetings as prescribed by law. The board of county commissioners 
must annually, at the time of levying county taxes, fix and levy upon all 
property within said cemetery district, sufficient to raise the amount certi- 
fied by the board of cemetery trustees to be raised by a tax on the property 
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of said district. The tax so levied shall not exceed one (1) mill on each 
dollar of taxable valuation on the property of said district. 


History: En. Sec. 9, Ch. 221, L. 1943; 
amd. Sec. 9, Ch. 16, L. 1945. 


9-210. Regulations. The trustees shall make proper rules and regula- 
tions for the management of the cemeteries. The procedure of the collecting 
of the tax and the distribution of the funds shall be in accordance with the 
existing laws of the state of Montana. 


History: En. Sec. 10, Ch. 221, L. 1943; 
amd. Sec. 10, Ch. 16, L. 1945. 


9-211. _Withdrawal of portion of district, petition for. Any portion of 
a public cemetery district. may be withdrawn therefrom as in this section 
provided, upon receipt of a petition signed by fifty (50) or more freeholders 
residing in, or owning property within the portion desired to be withdrawn 
by any public cemetery district or by a majority of such freeholders, if there 
are less than one hundred (100) residing within the portion sought to be 
withdrawn, on the grounds that such portion will not be benefited by 
remaining in said district. The board of county commissioners shall fix a 
time for the hearing of such withdrawal petition which shall not be more 
than sixty (60) days after the receipt thereof. The said board shall, at least 
thirty (80) days prior to the time so fixed, publish a notice of such hearing 
for two (2) issues as provided by law. | 


History: En. Sec. 11, Ch. 221, L. 1943; 
amd. Sec. 11, Ch. 16, L. 1945. 


9-212. Hearing. veces person interested may appear at said hearing and. 
present objections to the withdrawal cf said portion from said district. The 
board shall consider all objections, pass upon the merits thereof and make 
an order in accordance therewith. This order is subject to review by any 
eourt of competent jurisdiction. 


History: En. Sec. 12, Ch. 221, L. 1943; 
amd. Sec: 12, Ch. 16, L. 1945. 


9-213. Alteration of boundaries. The boundaries of any such public 
cemetery district may be altered and outlying districts be annexed thereto 
in the following manner: A petition signed by fifty (50) or more freeholders 
within the territory proposed to be annexed, or by a majority of such free- 
holders if there are less than one hundred (100) residing within the portion 
proposed to be annexed, designating the boundaries of such contiguous 
territory proposed to be annexed and asking that it be annexed to said 
public cemetery district, shall be presented to the board of county commis- 
sioners of the county in which said public cemetery district is shige 


History: En. Sec. 13, Ch. 221, L. 1943; 
amd. Sec. 13, Ch. 16, L. 1945. 


9-214. Notice, publication of. At the first regular meeting after the 
presentation of said petition, said board of county commissioners shall cause 
notice of said petition to be published according to law for two (2) weeks 
prior to. the date to be fixed by said board for the hearing of said petition. 
Upon the date fixed for such hearing cr continuance thereof said board shall 
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take. up and consider said: petition and any objections which may be filed to 
the inclusion of any property in said district. 


History: En. Sec. 14, Ch. 221, L. 1943; 
amd. Sec. 14, Ch. 16, L. 1945. 


9-215. Power of county commissioners. Said board of county commis- 
sioners shall have the power by order entered on its minutes to grant said 
petition either in whole or in part, and by order entered on its minutes to 
alter the boundaries of said public cemetery district and to annex thereto, 
all, or such portion of said territory described in said petition as will be bene. 
fited thereby. This territory shall become and be a part of such public 
cemetery district and shall be taxed, together with the remainder of said 
district, for all taxes to be thereafter levied by said board of county com- 
missioners for the operation and maintenance of said public apetle 
district. 


History: En. Sec. 15, Ch. 221, L. 1943; 
amd. Sec..15, Ch. 16, L. 1945, 


CHAPTER 3 
PUBLIC CEMETERIES—CONTROL BY CITIES AND TOWNS 


Section 9-301. Title to cemetery grounds. 
9-302. What constitutes a cemetery. 
9-303. Cemeteries—how laid out and dedicated on public lands. 
9-304. Inhabitants of city, town or village to own cemetery. 
9-305. Public cemeteries, under whose control. 
9-306. Who exercise jurisdiction and control over. 
9-307. Register must be kept. 


9-301. (5168) Title to cemetery grounds. The title to lands used as a 
public cemetery or graveyard, situated in or near to any city, town, or 
village, and used by the inhabitants thereof continuously, without inter- 
ruption, as a burial-ground for five years, is vested in the inhabitants of such 
city, town, or village, and the lands must not be used for any other purpose: 
than a public cemetery, except that the bodies interred therein may be re- 
moved, and no other interred. therein, upon the order of the board of 
county commissioners, city council, or other body having authority, when it 
appears that the public health is endangered, or for any other good cause, 
but a new cemetery must be purchased and laid out by proper authority and 
such bodies removed and interred therein, and the old cemetery may be sold 
and the proceeds applied to the purchase of the new cemetery. 


History: En. Sec. 2880, Pol. C. 1895; Cemeteries¢12. 
re-en. Sec. 1988, Rev. C. 1907; re-en. Sec. 14 C.J.S. Cemeteries § 20. . 
5168, R. C. M. 1921. Cal. Pol. C. Sec. 3105. 10 Am. Jur. 485, Cemeteries, generally. 


Cross-Reference 


Authority of cities to establish, sec. 
11-948. 


9-302. (5169) What constitutes a cemetery. Six or more human bodies 
buried at one place constitutes the place a cemetery. 


History: En. Sec. 2881, Pol. C. 1895; -Cemeteries¢=2. 
re-en, Sec. 1989, Rev. C. 1907; re-en. Sec. 14 C.J.S. Cemeteries § 1. 
5169, R. C. M. 1921. Cal. Pol. C. Sec. 3106. 
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9-303. (5170) Cemeteries—how laid out and dedicated on public lands. 
Incorporated cities or towns, and for unincorporated towns or villages, the 
board of county commissioners of the county may survey, lay out, and 
dedicate of the public lands situated in or near such city, town, or village, 
not exceeding five acres, for cemetery and burial purposes. The survey and 
description thereof, together with a certified copy of the order made con- 
stituting the same a cemetery, must be recorded in the office of the county 
clerk of the county in which the same is located. 

History: En. Sec. 2882, Pol. C. 1895; CemeteriesC4. 


re-en. Sec. 1990, Rev. C. 1907; re-en. Sec. 14 C.J.S. Cemeteries § 3. 
5170, R. C. M. 1921. Cal. Pol. C. Sec. 3107. 


9-304. (5171) Inhabitants of city, town or village to own cemetery. 
The inhabitants of any city, town, village, or neighborhood may, by sub- 
scription or otherwise, purchase or receive by gift or donation lands not 
exceeding one hundred and sixty acres, to be used as a cemetery, the title 
thereof to be vested in such inhabitants, and when once dedicated for use for 
burial purposes, must thereafter be used for no other purpose, except as 
provided in section 9-301. 

History: En. Sec. 2883, Pol. C. 1895; CemeteriesG11, 12. 


re-en. Sec. 1991, Rev. C. 1907; re-en. Sec. 14 C.J.S. Cemeteries §§ 19, 20. 
5171, R. C. M. 1921. Cal. Pol. C. Sec. 3108. 


9-305. (5172) Public cemeteries, under whose control. The public cem- 
eteries of cities, towns, villages, or neighborhoods must be inclosed and laid 
off into lots, and the general management, conduct, and regulation of inter- 
ments, permits to inter, or remove interred bodies, the disposition of lots, 
keeping the same in order, are under the jurisdiction and control of the 
cities and towns owning the same, if incorporated; if not, then under the 
jurisdiction and control of the board of county commissioners of the county 
in which they are situated. , 

History: En. Sec. 2884, Pol. C. 1895; 


re-en. Sec. 1992, Rev. C. 1907; re-en. Sec. 
5172, R. C. M. 1921. Cal. Pol. C. Sec. 3109. 


9-306. (5173) Who exercise jurisdiction and control over. The board 
of county commissioners, city trustees, or other corresponding authorities 
having jurisdiction and control of cemeteries, may make general rules and 
regulations therefor, and appoint sextons and other officers to enforce 
obedience to the same, with such other powers and duties regarding the 
cemetery as they may deem necessary, including the right by taxation to 
raise money, purchase land, lay out cemeteries, and manage them. 

History: En. Sec. 2885, Pol. C. 1895; 


re-en. Sec. 1993, Rev. C. 1907; re-en. Sec. 
5173, R. C. M. 1921. 


9-307. (5174) Register must be kept. The authority having the control 
of a public or private cemetery must require a register of name, age, birth- 
place, and date of death and burial of every body interred therein, to be 
kept by the sexton or other officer, open to public inspection. 

History: En. Sec. 2886, Pol. C. 1895; 


re-en. Sec. 1994, Rev. C. 1907; re-en. Sec. 
5174, R. C. M. 1921. 
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CHAPTER 4 
JOINT ESTABLISHMENT OF CEMETERIES BY COUNTIES AND CITIES 


Section 9-401. Power of county commissioners to conduct cemeteries outside corporate 
limits—joint conduct of cemeteries. 


9-401. (4514) Power of county commissioners to conduct cemeteries 
outside corporate limits—joint conduct of cemeteries. The board of county 
commissioners of any county within the state of Montana is hereby given 
jurisdiction and power to establish and conduct cemeteries outside of the 
corporate limits of any city or town, and to acquire lands for said purpose 
by purchase, condemnation, gift, or devise, and also to acquire by purchase, 
condemnation, gift, or devise, cemeteries already established and conducted 
by persons, firms, or corporations other than municipal corporations and 
are also given jurisdiction and power to establish and conduct cemeteries 
jointly with any incorporated city or town in such county, and jointly 
with any incorporated city or town, to acquire and conduct cemeteries 
already established or conducted by any person, firm, or corporation other 
than municipal corporations; provided, that nothing herein contained will 
permit the interment of bodies of deceased persons in any such cemetery so 
condemned and taken over as are, under the articles of incorporation or 
by-laws of such cemetery association or corporation, debarred from burial 
therein. 

History: En. Sec. 1, Ch. 39, L. 1919; Cemeteries¢4. 
re-en. Sec. 4514, R. C. M. 1921. 14 C.J.S. Cemeteries § 3. 
References 


Herrin v. Erickson et al., 90 M 259, 269, 
2 P 2d 296. 
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TITLE 10 
CHILDREN AND CHILD WELFARE 


‘Chapter 1. State orphans’ home at Twin Bridges, 10-101 to 10-125. 

Child labor—prohibitions, 10-201 to 10-210. 

Apprenticing of minors, 10-301 to 10-310. 

Division of maternal and child health of. state board of health, 10-401 to 
10-408. 

5. Dependent and neglected children—proceedings for protection, 10-501 to 

10-523. 
6. Juvenile courts and proceedings against juvenile delinquents, 10-601 to 10-633. 


a 


CHAPTER 1 
STATE ORPHANS’ HOME AT TWIN BRIDGES 


Section 10-101. Establishment of home. 

10-102. Who entitled to admittance. 

10-103. Supervision and control. 

10-104. Employment of superintendent and matron. 

10-105. Qualifications and powers of superintendent. 

10-106. Duty of matron. 

10-107. Course of study. 

10-108. Training of inmates. 

10-109. Free education for inmates at expense of home. 

10-110.. Free education of inmates of orphans’ home, industrial school and 
girls’ vocational school at University of Montana. 

10-111. Expense of education, how borne. 

10-112. Record to be kept of habits and scholarship of slog be ee J of 
students. 

10-113. Executive board to designate institution inmate to attend. 

10-114. Inmates attending university remain subject to control of institution 
from which sent. 

10-115. Grounds, ete., for home. 

10-116. Funds. 

10-117. Penalty. 

10-118. Application for admission. 

10-119. Court may commit children and shall order payment to the state orphans’ 
home. 

10-120. Age limit. 

10-121. Ineorrigible children. 

10-122. Montana children’s home society—authority to take children from 
orphans’ home. 

10-123. Placing and care of children. 

10-124. Record of children and report to governor. 

10-125. Compensation. 


10-101. (1484) Establishment of home. There is hereby established, to 
be located and permanently maintained at or within one mile of the town 
of Twin Bridges, in the county of Madison, a home for the support and care 
of orphans, foundlings, and destitute children resident within the state of 
Montana. 


History: En. Sec. 1, p. 189, L. 1893; Beck’s Estate, 44 M 561, 572, 121 P 784, 
re-en. Sec. 2470, Pol. C. 1895; re-en. Sec. 1057. 
1249, Rev. C. 1907; re-en. Sec. 1484, R. C. woe 
M. 1921. Asylums@=2. 


, 7 C.J.S. Asylums § 4. 
Public Institution 


As to the character of the state orphans’ 
home as a public institution, see In re 
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10-102. (1485) Who entitled to admittance. Every orphan, foundling, 
or destitute child, under twelve years of age, of sound mind and body, shall 
be entitled to be received into said home at the expense of the state. Children 
over twelve years of age and under sixteen years of age, and children with 
slight physical defects, may be admitted to the home, if deemed advisable 
by the board of trustees. The board of trustees shall have the power to 
return to any county and at the expense of that county any child forwarded 
to the orphans’ home, provided it is ascertained that such child is not a 
proper subject for said institution. 


History: Ap. p. Sec. 2, p. 190, L. 1893; Ch. 40, L. 1903; re-en. Sec. 1250, Rev. C. 
amd. Sec. 2471, Pol. C. 1895; amd. Sec. 1. 1907; re-en. Sec. 1485, R. C. M. 1921. 


10-103. (1486) Supervision and control. The general supervision and 
control of the state orphans’ home is vested in the state board of education 
and a local executive board. 


History: New section recommended by 
code commissioner, 1921, to state law as 
it now exists. 


10-104. (1487) Employment of superintendent and matron. The state 
board of education shall have power to employ a superintendent and a 
matron for the state orphans’ home and to prescribe the general duties and 
fix the compensation and term of office of said employees. | 


- History: En. Sec. 1. Ch. 68, L. 1921; Asylums@~4. 
re-en. Sec. 1487, R. C. M. 1921. 7 C.J.S. Asylums § 6. 


10-105. (1488) Qualifications and powers of superintendent. The super- 
intendent of the home shall be a person of acknowledged ability and fitness 
for his office, and shall sustain a good moral character. He shall have entire 
control of the educational, moral, and dietetic treatment of the inmates and 
pupils, and shall see that the several employees in the institution faithfully 
and diligently discharge their respective duties. He shall employ such 
attendants, nurses, servants, and such other persons as he may deem neces- 
sary for the efficient and economical management of the institution, and 
assign them their respective places and duties, The superintendent and 
matron shall devote their entire time to the interests of the home. 

History: En. Sec. 2480, Pol. C. 1895; 
re-en. Sec. 1259, Rev. C. 1907; re-en. Sec. 
1488, R. C. M. 1921. 

10-106. (1489) Duty of matron. The matron, under the direction of the 
superintendent and not otherwise, shall have the general supervision of the 
domestic arrangements of the institution, and do what she can to promote 
the comfort and welfare of its inmates. 


History: En. Sec. 2481, Pol. C. 1895; 
re-en. Sec. 1260, Rev. C. 1907; re-en. Sec. 
1489, R. C. M. 1921. 


10-107. (1490) Course of study. The state board of education shall 
afford to all pupils under their charge such literary, technical, industrial, 
and other education as can be made beneficial to them. The trustees shall 
have power to establish schools for the purpose of education, and shall also 
establish and maintain, within the grounds of the home, shops wherein 
suitable trades may be taught and practiced in a thorough and comprehen- 
sive manner, and under their regulation the superintendent shall have power 
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to employ the proper persons to teach the pupils under their charge, and to 
dismiss such instructors for cause. 


History: En. Sec. 2482, Pol. C. 1895; speaking, an educational institution, the 
re-en. Sec. 1261, Rev. C. 1907; re-en. Sec. common school instruction provided for 


1490, R. C. M. 1921. by the foregoing section being only an 
incident to the main purpose for which 
Type of Institution it was established. In re Beck’s Estate, 


-The state orphans’ home is not, strictly 44 M 561, 573, 121 P 784, 1057. 


10-108. (1491) Training of inmates. The curriculum of the studies of 
the home for those having passed the thirteenth year shall be such as to assist 
them most effectively in their future pursuits. The division and assignment 
into schools and classes shall be so regulated that the pupils may have the 
benefit of instruction in approved literary branches, at such hours as would 
appear to be most practicable, whether given in evening schools, half-time 
schools, or in schools during certain seasons only. 


History: En. Sec. 2486, Pol. C. 1895; 
re-en. Sec. 1265, Rev. C. 1907; re-en. Sec. 
1491, R. C. M. 1921. 


10-109. (1492) Free education for inmates at expense of home. That 
the local executive board of the Montana state orphans’ home is hereby 
authorized, at its discretion, to provide free education at the expense of the 
state orphans’ home for any orphan, foundling, or destitute child who now 
is or may hereafter be admitted to said orphans’ home, subject, however, to 
the terms of this act. 


History: En. Sec. 1, Ch. 162, L. 1919; 
re-en. Sec. 1492, R. C. M. 1921. 


10-110. (1493) Free education of inmates of orphans’ home, industrial 
school and girls’ vocational school at university of Montana. Any inmate 
of the Montana state orphans’ home, the state industrial school, or the state 
vocational school for girls, who, shall have completed the course of study of 
any of said institutions and shall have shown evidence of studious and 
industrious habits, shall be entitled upon the recommendation of the super- 
intendent and local executive board of any of said institutions, to receive 
free education at the expense of the state for a period not to exceed four (4) 
years, at any unit of the university of Montana, and shall likewise be entitled 
to receive at the expense of the state the necessary high school or other 
training, if any be needed, to enable such student to enter any of the 
institutions of higher learning herein mentioned. 


History: En. Sec. 2, Ch. 162, L. 1919; Asylums¢€—6; Colleges and Universities 

re-en. Sec. 1493, R. C. M. 1921; amd. Sec. ©€¢=9. 

1; Ch. 198, L. 1935. 7 C. J. S. Asylums § 8; 14 C.J.S. Colleges 
and Universities §§ 8, 25-29. 


10-111. (1494) Expense of education, how borne. Each of the respective 
institutions enumerated in section 10-110 of this code shall bear the expense 
of the education herein provided for and all bills for the same shall be pre- 
sented and paid in the same manner as are other expenses incurred by said 
institutions. The expenses which shall be paid for each student shall con- 
sist of the actual necessary cost of transportation, board and room, cloth- 
ing, books and stationery, and shall not exceed in all the sum of four hun- 
dred dollars ($400.00) per year for each student. No fee, tuition or other 
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charge shall be made any such student by any of the state educational 
institutions enumerated in section 10-110. 


History: En. Sec. 3, Ch. 162, L. 1919; Colleges and Universities¢=9. 
re-en. Sec. 1494, R. C. M. 1921; amd. Sec. 14 C.J.S. Colleges and Universities §§ 8, 
2, Ch. 198, L. 1935. 25-29. 


10-112. (1495) Record to be kept of habits and scholarship of inmates— 
selection of students. It shall be the duty of the local executive board of 
each of the respective institutions enumerated in section 10-110 of this code 
to keep a record of the habits and scholarship of all inmates of said insti- 
tutions, and said boards shall annually on or before the first day of August 
of each year, certify to the state board of education the names of all inmates 
of said institutions designated by the board as eligible to the free education 
provided for in this act. Not more than two (2) persons per year from each 
of the institutions enumerated in section 10-110 of this code shall be desig- 
nated as eligible to the benefits of this act. Said local executive board shall 
fairly and impartially select from their respective institutions the two (2) 
inmates thereof, chosen by the superintendent and local executive board as 
eligible to the free education provided for by this act. 


History: En. Sec. 4, Ch. 162, L. 1919; 
re-en. Sec. 1495, R. C. M. 1921; amd. Sec. 
3, Ch. 198, L. 1935. 


10-113. (1496) Executive board to designate institution inmate to 
attend. The local executive board of the several institutions designated in 
section 10-110 of this code, shall designate the educational institution to 
which each student shall be sent, including the designation of the high 
school or other preparatory school; provided, however, that in all cases 
persons eligible to the benefits of this act must first complete the course of 
study given in the institution to which they have been committed and must, 
so far as possible, fit themselves, while at said institutions for the higher 
education herein provided for. 


History: En. Sec. 5, Ch. 162, L. 1919; 
re-en. Sec. 1496, R. C. M. 1921; amd. Sec. 
4, Ch. 198, L. 1935. 


- 10-114. (1497) Inmates attending university remain subject to control 
of institution from which sent. Any inmate of the several institutions 
mentioned in section 10-110 of this code, while attending high school, college, 
or any other educational institution mentioned in this act, shall remain 
subject to the control of the executive board of the institution to which such 
person was committed and said board shall have the authority to discontinue 
the free education of any such student for violation of any of the regulations 
of such institution or whenever, in the judgment of said board, the character, 
habits, or scholarship of said students are such that he or she no longer 
merits the benefits of this act. 

History: En. Sec. 6, Ch. 162, L. 1919; 
re-en. Sec. 1497, R. C. M. 1921; amd. Sec. 

5, Ch. 198, L. 1935. 

10-115. (1498) Grounds, etc., for home. The state board of education 
shall also have power, and it shall be their duty from time to time, as means 
shall be provided and placed at their disposal, to provide suitable grounds 
and buildings and make purchases or leases thereof for the use of said home. 
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History: En. Sec. 2488, Pol. C. 1895; NOTE—Section changed by code com- 
re-en. Sec. 1267, Rev. C. 1907; re-en. Sec. missioner of 1921, to conform to later 
1498, R. C. M. 1921. enactments. 


10-116. (1499) Funds. The funds and revenues for the establishment 
and maintenance of said home for the payment of its officers, nurses, 
teachers, and employees, and for all purposes incident thereto, or necessary 
for the proper continuance and successful conduct thereof, shall be appro- 
priated and apportioned in such manner as the legislative assembly shall by 
law provide. 


History: En. Sec. 22, p. 193, L. 1893; 1270, Rev. C. 1907; re-en. Sec. 1499, R. C. 
re-en. Sec. 2491, Pol. C. 1895; re-en. Sec. M. 1921. 


10-117. (1500) Penalty. Any superintendent, clerk, physician, or 
matron, who shall conceal or convert to his or her own use, any money, or 
other property, belonging to said institution, or belonging to the state, or 
who shall cheat, or attempt to cheat, or collude with any other person to 
cheat or defraud such institution, or the state, in any manner whatever, 
shall be deemed guilty of a felony, and on conviction thereof shall be im- — 
prisoned in the state prison and kept at hard labor ‘not more than ten years 
nor less than one year; and any trustee, superintendent, physician, or 
matron, who shall be directly or indirectly interested in any contract for 
the purchase of any building material, or articles of furniture, supplies, pro- 
visions for the use of said institution, or for any building or improvement, 
shall, on conviction thereof, be punished by imprisonment in the state prison 
at hard labor not less than one nor more than ten years. | 


History: En. Sec. 25, p. 194, L. 1893; Fraud¢=68. 
re-en. Sec. 2494, Pol. C. 1895; re-en. Sec. 22a C.J.S. Agency §10; 37 C.J.S. Fraud 
1273, Rev. C. 1907; re-en. Sec. 1500, R. C. § 154. 
M. 1921. 


10-118. (1503) Application for admission. When it is desired to place 
any child in said state orphans’ home, application shall first be made to the 
judge of the district court, and said court shall require the state bureau of 
child protection, or some individual designated by said court, to make a full 
and complete investigation of said application and the facts and circum: 
stances relating thereto, and to present such facts with a petition for admis- 
sion to the said state orphans’ home to the said judge, in whom shall be 
vested the authority to make commitment. 


History: En. Sec. 4, Ch. 40, L. 1903; 1503, R. C. M. 1921; amd. Sec. 1, Ch. 82, 
re-en. Sec. 1277, Rev. C. 1907; re-en. Sec, IL. 1929. 


10-119. (1504) Court may commit children and shall order payment to 
the state orphans’ home. Whenever in divorce proceedings the district 
court shall deem the parents improper persons to have the care, custody or 
control of children of the marriage, or whenever the abuse of parental 
authority shall be established by an action brought for that purpose, or 
whenever deemed for the best interest of children as shown by an investi- 
gation made by the bureau of child protection, or by an individual desig- 
nated by the court, the court may order the child or children committed to 
the state orphans’ home, and must order the parent or parents to pay such 
sum or sums of money as under their circumstances appears just, in the 
discretion of the court, the same to be due and be paid monthly to the state 
through the court having jurisdiction to defray the expenses of such child 
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or children in the home, and such sum or sums:so paid shall be by such court 
paid and credited to the general fund of the state of Montana. Should such 
sum or sums so ordered by the court to be paid, be not paid when due, the 
party or parties liable therefor shall be guilty of contempt of court, and in 
addition thereto execution may issue on the order of the court against the 
party or parties in default for the amount due and unpaid, and any property 
owned, or money or wages due such party or parties, may be levied on under 
such execution, and used in satisfying the same, and no exemption under any 
existing law shall be allowed any party liable under this section. 


History: En. Sec. 5, Ch. 40, L. 1903; 1504, R. C. M. 1921; amd. Sec. 2, Ch. 82, 
re-en. Sec. 1278, Rev. C. 1907; re-en. Sec. L. 1929. 


10-120. (1505) Age limit. After any child shall have reached the age 
of sixteen years, the local executive board may discharge him from the home 
or return him to the county from whence he came; having always in mind 
due regard for his welfare in so doing. 

History: En. Sec. 6, Ch. 40, L. 1903; 
re-en. Sec. 1279, Rev. C. 1907; re-en. Sec. 
1505, R. C. M. 1921. 

10-121. (1506) Incorrigible children. Whenever any child, an inmate 
of the orphans’ home, shall be incorrigible, or shall by continuous vicious or 
immoral conduct be a menace to the welfare of the other wards of the home, 
the supérintendent, under the direction of the local executive board, shall 
make complaint to the county attorney, who shall thereupon bring pro- 
ceedings in the district court against such accused child, and if in the 
opinion of the district Judge such charges are sustained by competent evi- 
dence, he shall ofder the accused committed to the Montana state industrial 
school. The provisions of sections 80-801 to 80-827, relating to the state 
industrial school, shall be applicable to this section. 


History: En. Sec. 7, Ch. 40, L. 1903; References 
re-en. Sec. 1280, Rev. C. 1907; re-en. Sec. Cited or applied as section 1280, revised 
i506, R. C. M. 1921. codes, in In re Beck’s Estate, 44 M 561, 


569, 121 P 784, 1057. 


10-122. (1507) Montana children’s home society — authority to take 
children from orphans’ home. The Montana children’s home society of 
Helena is hereby given authority to take from the orphans’ home at Twin 
Bridges, by and with the consent of the superintendent of said home, de- 
pendent children for adoption in carefully selected homes. 

History: En. Sec. 1, Ch. 133, L. 1911; 
re-en. Sec. 1507, R. C. M. 1921. 

10-123. (1508) Placing and care of children. The Montana children’s 
home society shall place such children in good homes and shall have super- 
visory care over such children to the end that such children may be given 
good care and educational advantages, and shall by proper contract entered 
into with the state of Montana undertake to exercise proper Supervision over 
the children so placed until they reach their majority, such contract to be 
filed and preserved at the orphans’ home at Twin Bridges. 


History: En. Sec. 2, Ch. 133, L. 1911; 
re-en. Sec. 1508, R. C. M. 1921. 


10-124. (1509) Record of children and report to governor. The Montana 
children’s home society shall keep a record of all children so placed and shall 
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make a report to the governor of all children entrusted to its care on the 
first day of December of each year. 


History: En. Sec. 3, Ch. 133, L. 1911; 
re-en. Sec. 1509, R. C. M. 1921. 


10-125. (1510) Compensation. The Montana children’s home society 
shall receive for each child so placed and cared for one hundred dollars as 
full compensation for such service. 


History: En. Sec. 4, Ch. 133, L. 1911; 
re-en. Sec. 1510, R. C. M. 1921 


CHAPTER 2 
CHILD LABOR—PROHIBITIONS 


Section 10-201. Employment of children under sixteen years in certain occupations 


prohibited. 


10-202. Liability of parent. 
10-208. Record of children under the age of sixteen years. 
10-204. Age certificates. 
10-205.. Enforcement of act. 
10-206. Penalties. 
10-207. Prohibiting employment of children in mines. 
10-208. Employment of a child in a2 mine—penalty. 
10-209. Parent permitting employment guilty of misdemeanor. 
10-210. Penalties. 
10-201. (3095) Employment of children under sixteen years in certain 


occupations prohibited. Any person, company, firm, association, or corpora- 
tion engaged in business in this state, or any agent, officer, foreman, or other 
employee having control or management of employees, or having the power 
to hire or discharge employees, who shall knowingly employ or permit to 
be employed any child under the age of sixteen years, to render or perform 
any service or labor, whether under contract of employment or otherwise, 
in, on, or about any mine, mill, smelter, workshop, factory, steam, electric, 
hydraulic, or compressed- air railroad, or passenger or freight elevator, or 
where any machinery is operated, or for any telegraph, telephone, or mes- 
senger company, or in any occupation not herein enumerated which is 
known to be dangerous or unhealthful, or which may be in any way detri- 
mental to the morals of said child, shall be guilty of a misdemeanor and 
punishable as hereinafter provided. 


History: En. Sec. 1, Ch. 99, L. 1907; 
Sec. 1746, Rev. C. 1907; re-en. Sec. 3095, 
R. C. M. 1921. 


Cross-References 

Bartenders, waiters and waitresses, age 
of employment, secs. 41-1135, 41-1136. 

Division of labor and publicity to en- 
force laws relating to child labor, sec. 
3-1501. 

Employment of children during school 
term, sec. 75-2902. 


Construction 

Construing this section, which prohibits 
the employment of children under the 
age of sixteen years in certain specified 


occupations, closing with the words “or in 
any occupation not herein enumerated 
which is known to be dangerous,” held, 
that by the latter clause a separate class 
of occupations is designated, independent 
of and in addition to those theretofore 
specifically named, and that such occupa- 
tions may not, under the ejusdem generis 
rule, be held to mean occupations of the 
same kind and character as those pre- 
viously enumerated. Burk v. Montana 
Power Co., 79 M 52, 63 et seq., 255 P 337. 


Invalidity of Act as to Dangerous Oc- 
cupations Not Specifically Enumerated 

Held, that where the legislature under- 
takes to define a new offense the statute 
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must be so explicit that all persons subject 
to its penalty may know what acts to 
avoid, and that under that rule the pro- 
vision of this section making it a misde- 


meanor to employ a child under the age 


of sixteen years “in any occupation * * * 
known to be dangerous,” is so uncertain 
as to the kind and nature of occupations 
intended to come within the prohibited 
class, as to render it void. Burk v. Mon- 
tana Power Co., 79 M 52, 63 et seq., 255 
P 337. 

Id. Courts cannot take judicial notice 
of the fact that a given employment not 
enumerated in this section, is an occupa- 
tion known to be dangerous within the 
meaning of the child labor law. 

Id. In an action for personal injuries 
sustained by a minor under the age of 
sixteen years while employed in driving a 
team in logging operations, who, though 
compensated for the injuries under the 
workmen’s compensation act, based his 
action on the common-law liability of his 
employer on the theory that his employ- 
ment was unlawful under the child labor 
law and therefore he was not bound by 
the compensation act, held, in view of the 
holding above that the section of the child 
labor law so far as it appertains to occu- 
pations not specifically named is void, 
that plaintiff’s contention as to the illegal- 
ity of his employment cannot be sustained. 

Id. Laws which create crime must be 
so explicit that all persons subject to their 
penalties may know what acts to avoid. 


Knowledge 

Since a corporation defendant in an ac- 
tion based on a violation of the child 
labor law can only have vicarious knowl- 
edge of any fact, the knowledge of its 
managing officers that a minor of the 
prohibited age was being employed in a 
proscribed labor constitutes the knowledge 
required by the act. Daly v. Swift & Co., 
90 M 52, 61, 300 P 265. 


Id. The fact that a boy under the for- 
bidden age of sixteen years was employed 
by an independent contractor in making 
repairs on a freight elevator when injured 
was immaterial, it having been defendant 
company’s duty, being in full possession of 
the building and elevator and with knowl- 
edge that he was engaged in forbidden 
labor, to see to it that he was not per- 
mitted to continue therein. 


Negligence Per Se 

Violation of the child labor law, though 
merely penal, forms the basis of an action 
for damages for injuries to the minor, and 
the general rule that violation of a statute 
enacted for the protection of the public 
is negligence per se applies. Daly v. Swift 
& Co., 90 M 52, 61, 300 P 265. 
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“Or Where Any Machinery Is Operated” 


Held, under the ejusdem generis rule, 
that the legislature, in adding the words 
“or where any machinery is operated,” 
intended to include all places similar to 
those specifically enumerated but not all 
places where machinery was being oper- 
ated, and that the operation of a threshing 
machine on a farm, in the feeding of 
which a minor of fourteen years of age 
was employed, was not included in the 
prohibited occupations; hence the defenses 
of assumption of risk and contributory 
negligence were available to defendant. 
saa Kendall, 114 M 3238, 325, 136 P 

748. 


Penal in Character 


This section, making the act of employ- 
ing a child under the age of sixteen years 
in certain occupations a misdemeanor and 
prescribing punishment for a_ violation 
thereof, is penal, and not remedial, in 
character. Burk v. Montana Power Co., 
79 M 82, 63 et seq., 255 P 337. 


Requisites of Complaint for Damages 


Complaint in an action to recover dam- 
ages for the death of a boy under the age 
of twelve years alleging, inter alia, that 
defendant company knowingly and negli- 
gently permitted the boy to be employed 
by an independent contractor in and about 
heavy elevator machinery while being 
moved, contrary to the provisions of the 
child labor law, (this section), held not 
open to the objection that it did not state 
a cause of action in that it showed on its 
face that deceased was not in the employ 
of defendant but that of the contractor. 
Daly v. Swift & Co., 90 M 52, 61, 300 P 
265. 

Id. The proximate cause of an injury 
to a minor protected by the child labor 
law was the fact that he was permitted to 
work in a forbidden place and not the 
negligence of the contractor in operating 
the freight elevator contrary to instruc- 
tions given him by defendant, which 
negligence but concurred with that of 
defendant and could not relieve the latter 
from liability. 

The complaint in an action by a minor 
against a railway company to recover 
damages for personal injuries under this 
section, making it negligence per se for 
an employer to hire a child under sixteen 
years of age, must allege that defendant 
employed plaintiff knowing him to have 
been under that age. Fallon v. Chicago 
ete. Ry. Co., 61 M 130, 132, 200 P 453. 


What Defenses Not Available 


In an action such as this the defenses 
of contributory negligence and assumption 
of risk are not available. Daly v. Swift 
& Co., 90 M 52, 61, 300 P 265. 
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When Employer Immune Under Work- 
men’s Compensation Act 

Where a 13-year old girl, unlawfully 
employed as operator of a passenger ele- 
vator was killed in the performance of 
her duties, and had failed to serve upon 
the employer a written notice of her elec- 
tion not to be bound by workmen’s com- 
pensation act under sections 92-203 and 
92-204, she being an “employee” under 
section 92-411 expressly including minors 
“whether lawfully or. unlawfully em- 
ployed,” held, that her insured employer 
was immune from common-law or statutory 


suits for damages brought by her mother 


Helena 
322, 


as administratrix. Tarrant v. 
Building & Realty Co., 116 M 319, 
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- References 

Cited or applied as section 1746, revised 
codes, in Flaherty v. Butte Electric Ry. 
Co., 42 M 89, 95, 111 P 348. 


Infants¢14. 

43 C.J.S. Infants § 12. 

31 Am. Jur. 1043, Labor, § 424 et seq. 

Constitutionality of child labor laws. 
12 ALR 1216. 

Right of parent who consents to or 
acquiesces in employment of child under 
statutory age to recover for latter’s injury 
or death while in such employment. 23 
ALR 635. 

What is a “manufacturing establish- 
ment” within the meaning of regulatory 


156: P 2d 168. statutes. 96 ALR 1351. 


10-202. (3096) Liability of parent. Any parent, guardian, or other 
person having the care, custody, or control of any child under the age of 
sixteen years, who shall permit, suffer, or allow any such child to work or 
perform service for any pérson, company, firm, association, or corporation 
doing business in this state, or who shall permit or allow any such child 
over whom he has such eare, custody, or control to retain such employment 
as is prohibited in the preceding section whether under contract of employ- 
ment or not, shall be guilty of a misdemeanor and punishable as hereinafter 
provided. | ; 


History: En. Sec. 2, Ch. 99, L. 1907; 
Sec. 1747, Rev. C. 1907; re-en. Sec.. 3096, 


References 
Daly v. Swift & Co., 90 M 52, 63, 300 


R. C. M. 1921. P 265; Tarrant v. Helena Building & 
Realty Co., 116 M 319, 321, 156 P 2d 168. 
10-203. (3097) Record of children under the age of sixteen years. The 


commissioner of labor and industry shall compile and preserve in his office 
from reports made to him by the county superintendent of schools, as other- 
wise provided, a full and complete list of the name, age, date of birth, and 
sex of each child, and the names of the parents or guardians of each child 
under the age of sixteen years who is now or may hereafter become a resi- 
dent of this state, and such list shall be the official record of the age of 
children in this state. 


History: En. Sec. 3, Ch. 99, L. 1907; Succeeding sections was abolished by chap- 
Sec. 1748, Rev. C. 1907; re-en. Sec. 3097, ter 216, laws of 1921. See, however, sec- 
R. CG. M. 1921. tion 3-1501, which makes it the duty of 


the department of agriculture, labor and 
industry to enforce all the laws of Mon- 
tana relating to child labor. 


NOTE.—The commissioner of labor and 
industry mentioned in this and the two 


10-204. (3098) Age certificates. Upon obtaining the age of sixteen years 
any child may make application to the commissioner of labor and industry 
for an age certificate, which must be presented to any employer with whom 
such child may seek employment. The employer, if such employment be 
given, must countersign the certificate and return the same to the commis- 
sioner of said bureau, who shall keep the same on file in his office. Any 
person, firm, company, association, or corporation who employes or permits 
to be amployed in any occupation prohibited by section 10-201, any child 
without sueh certificate showing the child to be at least sixteen years of. 
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age, shall be guilty of a misdemeanor and punishable as hereinafter pro- 
vided, should such child prove to be less than sixteen years of age. 


History: En. Sec. 4, Ch. 99, L. 1907; References 
Sec. 1749, Rev. C. 1907; re-en. Sec. 3098, Burk v. Montana Power Co., 79 M 52, 
R. C. M. 1921. 63, 255 P 337; Tarrant v. Helena Building 
—& "Realty CO; Lig Me o1o,) sala too. bod 
168. 


10-205. (3099) Enforcement of act. To enforce this act the commis- 
sioner of labor and industry, the bureau of child and animal protection, and 
all county attorneys.shall, each upon their own volition, or upon the sworn 
complaint of any reputable citizen that this act is being violated, make 
prosecutions for such violations. 


History: En. Sec. 5, Ch. 99, L. 1907; 
Sec. 1750, Rev. C. 1907; re-en. Sec. 3099, 
R. C. M. 1921. 


10-206. (3100) Penalties. Every person, firm, company, association, or 
corporation who violates any of the provisions of this act shall be guilty of 
a misdemeanor, and upon conviction thereof shall be punished by a fine of 
not less than twenty-five dollars nor more than five hundred dollars, or by 
imprisonment in the county jail for a period of not less than thirty days nor 
more than six months, or by both such fine and imprisonment. 


History: En. Sec. 6, Ch. 99; L. 1907; References 
Sec. 1751, Rev. C. 1907; re-en. Sec. 3100, Tarrant v. Helena Building & Realty 
R. C. M. 1921. Co., 116 M 319, 321, 156 P 2d 168. 


10-207. (3101) Prohibiting employment of children in mines. Any per- 
son, corporation, stock company, or association of persons, owning or oper- 
ating any underground mine, or any officer, agent, foreman, or boss, having 
the control or management of employees, or having the power to hire or 
discharge employees, who shall employ, or knowingly permit to be employed, 
any child under the age of sixteen years, for work or service in any such 
mine, or the underground workings thereof, or permit or allow any such 
ehild to render or perform any work or service whatever in such mine, 
whether under contract of employment or otherwise, shall be guilty of a 
misdemeanor and punishable as hereinafter provided. 


History: En. Sec. 1, Ch. 16, L. 1905; 
re-en. Sec. 1752, Rev. C. 1907; re-en. Sec. 
3101, R. C. M. 1921. 


10-208. (3102) Employment of a child in a mine—penalty. Every per- 
son who receives or employs any child under fourteen years of age in any 
underground works or mine, or in any similar business, is punishable by a 
fine not exceeding one thousand dollars. 


History: En. Sec. 15, 5th Div. Comp. re-en. Sec. 8349, Rev. C. 1907; re-en. Sec. 
Stat. 1887; amd. Sec. 474, Pen. C. 1895; 3102, R. C. M. 1921. 


10-209. (3103) Parent permitting employment guilty of misdemeanor. 
Any parent, guardian, or other person having the care, custody, or control of 
any child under the age of sixteen years, who shall permit, suffer, or allow 
such child to work in any mine having underground workings, or who shall 
permit or allow any such child over whom they may have such care, custody, 
or control to retain employment in any such mine, or who, after having 
knowledge that any such child has taken employment in any such mine, or 
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is performing work er service therein, whether under centract of employ- 
ment or not, shall fail forthwith to notify the person or corporation owning 
or operating such mine, or some officer, foreman, or employee thereof having 
the power to hire or discharge employees, of the age of such child, shall be 
guilty of a misdemeanor and punishable as hereinafter provided. 


_ History: En. Sec. 2, Ch. 16, L. 1905; 
re-en. Sec. 1753, Rev. C. 1907; re-en. Sec. 
3103, R. C. M. 1921. 


10-210. (3104) Penalties. Any person or corporation violating any of 
the provisions of this act shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine not less than twenty-five dollars 
nor more than five hundred dollars, or by imprisonment in the county jail 
for a period of not less than thirty days nor more than six months, or by 
both such fine and imprisonment. 


History: En. Sec. 3,.Ch. 16, L. 1905; 
re-en. Sec. 1754, Rev. C. 1907; re-en. Sec. 
3104, R. C. M. 1921. 


CHAPTER 3 
APPRENTICING OF MINORS 


Section 10-301. Minors may apprentice themselves. 
10-302. Who to consent thereto. 
10-303. Executors may bind. 
10-304. Commissioners may bind. 
10-305. Age of apprentice to be inserted in indenture. 
10-306. Consideration to be inserted in indenture. 
10-307. Other conditions of indenture. 
10-308. Deposit of indenture. 
10-309. Causes of annulling indenture. 
10-310. Indenture to be deposited with Runty clerk. 


10-301. (5890) Minors may apprentice themselves. Every minor, with 
the consent of the persons or officers hereinafter mentioned, may, of his 
own free will, bind himself, in writing, called an indenture of apprentice- 
ship, to serve as clerk, apprentice, or servant, in any profession, trade, or 
employment, until his majority, or for any stated time, and such binding 
shall be as valid and effectual as if such minor was of full age at the time of 
making the engagement. 


History: En. Sec. 360, Civ. C. 1895; Apprentices¢-1-8. 
re-en. Sec. 3795, Rev. O. 1907; re-en. Sec. 6 C.J.S. Apprentices §§ 1, 3, 5-9. 
5890, R. C. M. 1921. Cal. Civ. C. Sec. 264. 

Cross-Reference 

Age of minority, sec. 64-101. 


10-302. (5891) Who to consent thereto. Consent to an indenture of 
apprenticeship must be given by a certificate at the end thereof, or indorsed 
thereon, signed: 

1. By the father and mother of the apprentice; 

2. If the father lacks capacity to consent, or has abandoned or 
neglected to provide for his family, or is dead, and no testamentary guardian 
or executor has been appointed by him, with power under the will to bring 
up the child to a calling, and a certificate of such fact is indorsed on the 
indenture by a justice of the peace of the town, then by the mother; 
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3. If the father is dead, and such guardian or executor has been ap- 
pointed by him, then by such guardian or executor; 

4. If the mother is dead, or lacks capacity to consent, then by the 
father ; : 

5. If there is no parent of capacity to consent, and no such executor, 
then by the guardian; or, 

6. If there is no such parent, executor, or guardian, then by the county 
commissioners of the county, or by any two justices of the peace of the town, 
or by the district judge. 

History: En. Sec. 361, Civ. C. 1895; Apprentices€=6, 8. 
re-en. Sec. 3796, Rev. C. 1907; re-en. Sec. 6 O.J.S. Apprentices §§ 6, 9. 


5891, R. C. M. 1921. Cal: Civ. C. Sec. 265. 
Based on Field Civ. C. Sec. 141. 


10-303. (5892) Executors may bind. The executors of any last will of 
a parent, who shall be directed in such will to bring up a child of such parent 
to some trade or calling, may bind such child to service as a clerk or ap- 
prentice in like manner as the father might have done if living. If there is 
a surviving mother, her consent also is necessary. 
History: En. Sec. 362, Civ. C. 1895; 


re-en. Sec. 3797, Rev. C. 1907; re-en. Sec. 
5892, R. C. M. 1921. Cal. Civ. C. Sec. 265. 


10-304. (5893) Commissioners may bind. The county commissioners 
may bind out minors who are or shall become chargeable to such county, to 
be clerks, apprentices, or servants, which binding shall be as effectual as 
if such minors had bound themselves with the consent of their father and 
mother. 

History: En. Sec. 363, Civ. C. 1895; 
re-en. Sec. 3798, Rev. C. 1907; re-en. Sec. 
5893, R. C. M. 1921. 


10-305. (5894) Age of apprentice to be inserted in indenture. The age 
of every infant so bound shall be inserted in the indentures, and shall be 
presumed to be the true age, and whenever public officers are authorized to 
execute any indentures, or their consent is required to the validity of the 
same, it shall be their duty to inform themselves fully of the infant’s age. 

History: En. Sec. 364, Civ. C. 1895; 


re-en. Sec. 3799, Rev. C. 1907; re-en. Sec. 
5894, R. C. M. 1921. 


10-306. (5895) Consideration to be inserted in indenture. Every sum of 
money paid or agreed for, with or in relation to the binding out of any clerk, 
apprentice, or servant, shall be inserted in the indenture. 

History: En. Sec. 365, Civ. C. 1895; 2 


re-en. Sec. 3800, Rev. C. 1907; re-en. Sec. 
5895, R. C. M. 1921. 


10-307. (5896) Other conditions of indenture. The indenture shall also 
contain an agreement, on the part of the person to whom such child shall be 
bound, that he will cause such child to be instructed to read and write, and 
to be taught the general rules of arithmetic, or, in lieu thereof, that he will 
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send such child to school three months of each year of the period of in- 
denture. 


History: En, Sec. 366, Civ. C. 1895; 
re-en, Sec. 3801, Rev. C. 1907; re-en. Sec. 
5896, R. C. M. 1921. 


10-308. (5897) Deposit of indenture. The counterpart of any indenture 
‘executed by any county, or city, or town officers, must be by them deposited 
in the office of the county clerk. 


History: En. Sec. 367, Civ. C. 1895; 
re-en. Sec. 3802, Rev. C. 1907; re-en. Sec. 
5897, R. C. M. 1921. 


10-309. (5898) Causes of annulling indenture. Such indenture of ap- 
prenticeship may be annulled: 

1. For fraud in the contract of indenture ; 

2, When such contract is not made or executed in accordance with the 
provisions of this chapter ; 

3. For wilful non-fulfilment, by such master, of the provisions of such 
indenture ; | 

4. For cruelty or maltreatment of such apprentice by the master. In 
such case the apprentice may recover for his services. 


History: En. Sec. 368, Civ. C. 1895; Apprentices©-10. 
re-en. Sec. 3803, Rev. C. 1907; re-en. Sec. 6 C.J.S. Apprentices § 11. 
5898, R. C. M. 1921. 


10-310. (5899) Indenture to be deposited with county clerk. In no case 
shall a minor be bound by an indenture until a duplicate thereof shall have 
been deposited in the office of the county clerk for the benefit of the minor. 


History: En. Sec. 369, Civ. C. 1895; 
re-en. Sec. 3804, Rev. C. 1907; re-en. Sec. 
5899, R. C. M. 1921. 


CHAPTER 4 
DIVISION OF MATERNAL AND CHILD HEALTH OF STATE BOARD OF HEALTH 


Section 10-401. Child welfare division created. 
10-402. Duties of division. 
10-403. Employment of school nurses. 
10-404. Employment of county nurses. 
10-405. Rules and regulations governing work of nurses. 
10-406. Report blanks—preparation and distribution. 
10-407. Employment of officers to enforce act. 
10-408. Interference with religious belief of child or parent prohibited. 


10-401. (2503) Child welfare division created. That a child welfare 
division be and the same is hereby created, which shall be under the direct 
superivision of the state board of health. The child welfare division of the 
state board of health shall be known as the “Division of Maternal and Child 
Health” and wherever the title or wcrds child welfare division appears in 
this act, its formal name shall be “Division of Maternal and Child Health.” 


History: En. Sec. 1, Ch. 121, L. 1917; which the Division of Services for Crip- 
re-en. Sec. 2503, R. C. M. 1921; amd. Sec. pled Children is transferred to the State 
1, Ch. 22, L. 1946. Board of Health. 


NOTE.—See also the Public Welfare InfantsG-17. 
Act, Title 71, Sees. 71-701 to 71-704 under 43 C.J.S. Infants §§$17, 18. 
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10-402. (2504) Duties of division. The duties of this division shall be 
to make and enforce regulations, to carry on a campaign of public health 
education, and to take all possible steps for the better protection of the 
health of the children of the state. 


History: En. Sec. 2, Ch. 121, L. 1917; Infants¢>13, 17. 
re-en. Sec. 2504, R. C. M. 1921. 43 O.J.S. Infants §§ 13, 15, 17, 18. 


10-403. (2505) Employment of school nurses. School boards may em- 
ploy, in their discretion, regularly qualified nurses, duly registered in the 
state of Montana, to act as school nurses. In sparsely settled communities 
two or more school boards may unite and employ a school nurse, the salary 
of such nurse being paid pro rata according to the assessed valaation in the 
school districts. 

History: En. Sec. 3, Ch. 121, L. 1917; Schools and School Districts¢—63. 
re-en. Sec. 2505, R. C. M. 1921. 56 C.J. Schools and School Districts 
d § 219 et seq. 

10-404. (2506) Employment of county nurses. County commissioners 
are hereby authorized, at such time as they deem necessary, to employ 
regularly qualified nurses, to be known as county nurses, for duties under the 
child welfare division. 

History: En. Sec. 4, Ch. 121, L. 1917; 
re-en. Sec. 2506, R. C. M. 1921. 

10-405. (2507) Rules and regulations governing work of nurses. The 
superintendent of public instruction and the secretary of the state board of 
health, as soon as possible after the passage of this act, shall meet and 
formulate rules and regulations governing the work of school, county, and 
public health nurses, which rules and regulations, when regularly passed by 
the state board of health, shall invest the said state board of health with full 
power of supervision and regulation of said school and county and public 
health nurses. 

History: En. Sec. 5, Ch. 121, L. 1917; 
re-en. Sec. 2507, R. C. M. 1921. 

10-406. (2508) Report blanks—preparation and distribution. The state 
board of health, through its child welfare division, shall prepare and distri- 
bute to the school, county, and public health nurses all necessary report 
blanks. 


History: En. Sec. 6, Ch. 121, L. 1917; 
re-en. Sec. 2508, R. C. M. 1921. 


10-407. (2509) Employment of officers to enforce act. The secretary of 
the state board of health, subject to the approval of said board, shall employ 
such officers as may be necessary to carry out the provisions of this act. 

History: En. Sec. 7, Ch. 121, L. 1917; Health@=7 (1). 
re-en. Sec. 2509, R. C. M. 1921. 39 C. J. 8. Health § 7. 

10-408. (2510) Interference with religious belief of child or parent 
prohibited. Nothing in this act shall be construed or operate so as to 
interfere in any way with the exercise of the child’s or parent’s religious 
belief, as to the examination for or in the treatment of diseases; provided, 
that quarantine regulations relating to contagious or infectious diseases are 
not infringed upon. | 


History: En. Sec. 8, Ch. 121, L. 1917; Infants¢13. 
re-en. Sec. 2510, R. C, M. 1921. 43 C.J.S. Infants §§ 13, 15. 
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: CHAPTER 5 
DEPENDENT AND NEGLECTED CHILDREN—PROCEEDINGS FOR PROTECTION 


Section 10-501. 


Dependent and neglected children—definition. 
Applications to courts with reference to dependent or neglected children. 


State department of public welfare successor to bureau of child and 


Hearing of petition—evidence regarding financial ability of parents— 


Forfeiture of bonds and termination of suspended sentence on breach 


10-502. Jurisdiction of courts—Jjury trial. 
10-503. 
10-504. Citation and procedure. 
10-505. 
animal protection. 
10-506. Duty of county board to investigate and report, when. 
10-507. 
court order—allocation of cost. 
10-508. Hearing—witnesses—duty of county attorney. 
10-509. Commitment of child to orphans’ home or other disposition. 
10-510. Committed child becomes ward of custodian. 
10-511. Punishment of parents. 
10-512. Suspension of sentence. 
10-513. Custody of child upon suspension of sentence. 
10-514. 
of conditions. 
10-515. Actions on bonds. 
10-516. Act to be construed liberally. 
10-517. This act not to repeal existing laws. 
10-518. Jurisdiction of justices’ courts. 
10-519. Transportation to homes without the state—authorization—expense. 
10-520. Foster or boarding home operator defined. 
10-521. License required. 
10-522. Issuance of license—authority of issuing agency. 
10-523. Penalty. 


10-501. 


(10465) Dependent and neglected children—definition. For the 


purpose of this act, the words “dependent child” or “neglected child” shall 
mean any child of the age of sixteen years, or under that age, who is 
dependent upon the public for support, and who is destitute, homeless, or 
dependent, or who has no proper parental care or guardianship, or who 
habitually begs or receives alms, or who is found living in any house of 
ill-fame, or in any house of prostitution, or whose home, by reason of neglect, 
cruelty, or depravity on the part of its parents, guardian, or other person 
in whose care it may be, is an unfit place for such child, or whose environ- 
ment is such as to warrant the state, in the interest of the child, to assume 


its guardianship or support. 


History: En. Sec. 1, Ch. 92, L. 1907; 
re-en. Sec. 7829, Rev. C. 1907; re-en. Sec. 
10465, R. C. M. 1921. 


Cross-References 


Admission of minors to places of prosti- 
tution, penalty, sec. 94-35-137. 

Admission of minors to public dance 
halls, penalty, sec. 94-35-138. 

Aid to dependent children, secs. 71-501 
to 71-510. 

Beer not to be sold or given to minor, 
secs, 4-337, 4-345. 

Civil liability, damages, sec. 64-113. 

Contracts for necessaries, sec. 64-108. 

Firearms, use prohibited, sec. 94-3579. 

Intoxicating liquor not to be sold or 
given to, secs. 4-161, 4-413, 94-35-106. 

Minors not to frequent pool halls, see. 
94-4004. 

Minors not to play slot machines, sec. 
84-3608. 


Obscene literature, selling or giving to 
minor, penalty, secs. 94-3601, 94-3602. 

Parents’ duties and obligations, sec. 61- 
101 et seq. 

Tobacco, selling to minor, penalty, sec. 
94-35-208. 


References 


Cited or applied as section 7829, Revised 
Codes, in Kelly v. Independent Publishing 
Co., 45 M 127, 141, 122 P 735. 


Infants¢-16. 

43 C.J.S. Infants §§ 8, 93, 98, 100. 

31 Am. Jur. 790, Juvenile Courts and 
Delinquent, Dependent, and. Neglected 
Children, §§ 15 et seq. 

Constitutionality of statute as affected 
by discrimination in punishments for same 
offense based upon age, color, or sex. 3 
ALR 1614. 

Vagrancy of minors. 14 ALR 1507. 
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10-502. (10466) Jurisdiction of courts—jury trial. The district courts 
in the several counties in the state shall have original jurisdiction in all 
cases coming within the terms of this act. In all trials under this act, any 
person interested therein may demand a jury, or the judge of his own 
motion may order a jury to try the case. Any person interested in any 
cause under this act shall have the right to appear therein and be repre- 
sented by counsel; all cases within the provisions of this act shall be known 
as “juvenile cases.” 


History: En. Sec. 2, Ch. 92, L. 1907; Infants¢—18. 
re-en. Sec. 7830, Rev. C. 1907; re-en. Sec. 43 C.J.S. Infants §§ 6, 7, 99. 
10466, R. C. M. 1921. 7 ol Am. Jur. 796, Saveskte Courts and 


‘ “ Delinquents, Dependent and Neglected 
‘Ovo-Children, §§ 24 et seq. 

10-503. (10467) Applications to courts with reference to dependent or 
neglected children. Any (officer | jot the state) ‘bureau of child and animal 
protection,or any person who is a resident of the county, having knowledge 
of a child in his county who appears to be a dependent or neglected child, 
may file with the clerk of the district court a petition in writing, setting 
forth the facts which constitute the child dependent or neglected, which 
petition shall be verified by an affidavit of the petitioner, It shall be 
sufficient if the affidavit is upon information and belief. The court may, © 
upon its own motion, or on the application of any person interested, require 
that. such petition set forth an additional information as to the parentage 
or relatives of such child, or the cause of its dependency, as to the court may 
seem necessary and proper to the ends of justice, or the proper disposition 
of any such case; provided, however, that when any such child, within the 
provisions of this act, is in immediate or apparent danger of violence or 
serious injury, or is apt to be removed from the jurisdiction of the court for 

the purpose of evading proceedings under this act for its protection, any 
| officer} of the state! jbureau of child and animal protection, or any sheriff, 
may take immediate custody of such child without any process whatever ; 
but, in any such case, it shall be the duty of said, officer, within forty- ers 
hours thereafter, to file a petition and proceed as Herein provided for. In. 
any such case, the court may provide for the temporary care and custody of 
such child pending the final hearing and disposition of such ease. 


' History: En. Sec. 3, Ch...92, L. 1907; 31 Am. Jur. 800, Juvenile Courts and 
re-en. Sec. 7831, Rev. C. 1907; re-en. Sec. Delinquents, Dependent and Neglected 
10467, R. C. M. 1921. Children, §§ 32 et seq. 


10-504. (10468) Citation and procedure. Upon the filing of such peti- 
tion, if it shall appear that one or both of said parents, or guardian, if there 
be no parent, reside in said county, the judge of said court shall issue a 
citation fixing the day and time of hearing of such petition, which shall be 
served upon one or both of said parents or guardian, if any, if either can 
be found in said county, not less than two (2). days before the time fixed for 
said hearing, requiring them to appear,on said day and hour and show cause, 
if any, why said. child should not be declared, by said court, to be a depen. 
dent or neglected child,.and-sent_to the state orphans’ home, or otherwise 
eared for.’ In case it fall appear by said petition that neither of said parents 
is living, or does not reside in said county, or in case one or both of said 
parents, or guardian, in case there be no parents, shall indorse on said 
petition a request that the child be declared to be a dependent child, then 
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the citation herein provided for need not be issued, and the court may there- 
upon proceed to the examination and hearing provided for; provided, 
however, that in all cases,- except where the proceeding is instituted or 
commenced by a representative of the division of child welfare service of 
the state department of public welfare, a citation must be issued and served 
upon a representative of the division of the child welfare service of the 
department of public welfare of the state of Montana, either personally or 
by mail, It shall be the duty of the officer receiving such citation to use | 
\ diligence to find and serve the same on one or both of said parents, or upon 
'the guardian, who shall represent such child in court; and in case there is 
neither of these found, then the court shall appoint an officer of the division 
of child welfare service, or some responsible taxpayer of said county, to 
represent said child in court, and the court may also appoint an attorney to 
represent said child. In case one or both of said parents of such child appear 
in court, it shall be the duty of the district judge to explain to the one-so 
appearing the effect of an order of court, sending their child to the state 
home, or declaring it to be a dependent child. In case any dependent child is 
taken away from its parents or guardian under the provisions of this act, 
such parents or guardian shall thereafter have no right over or to the 
custody, service, or earnings of said child, except upon condition, in the 
interest of such child, as the court may impose or where, upon proper pro- 
ceedings, such child may lawfully be restored to the parents or guardian. 


History: En. Sec. 4, Ch. 92, L. 1907; 10468, R. C. M. 1921; amd. Bec. 1, Ch. 209, 
re-en. Sec. 7832, Rev. C. 1907; re-en. Sec. lL. 1947. 


10-505. State department of public welfare successor to bureau of child 
and animal protection. The state department of public welfare, being the 
successor to the former state bureau of child and animal protection, and 
being required to perform the duties performed by such bureau while the 
same was in existence, wherever the terms “bureau of child and animal 
protection” or “bureau of child protection” appear or are used in sections 
10-501 to 10-519, inclusive, they shall be deemed and construed to mean the 
state department of public welfare. 


History: En. Sec. 1, Ch. 145, L. 1943. 


10-506. Duty of county board to investigate and report, when. When- 
ever any petition is filed with the clerk of a district court in accordance 
with the provisions of section 10-503,-and after citation has been issued as 
provided in section 10-504, the clerk of such court must immediately deliver 
to the county board of public welfare of the county in which the petition is 
filed, a copy of such petition with a notation thereon giving the day and 
time fixed by the court for hearing such petition. Upon receipt of such copy 
of petition it shall be the duty of some member of the staff of such county 
board of public welfare to make an investigation for the purpose of ascer- 
taining whether the parents or parent, if any, of such child live within such 
county and the financial ability of such parents or parent, if any, to pay the 
cost of taking care of such child in a foster home, or in the Montana state 
orphans’ home, and must file with the clerk of stich court, before the time 
fixed for such Rene. a written report of such investigation. 


History: En. Sec. 2, Ch. 145, L. 1943. 
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10-507. Hearing of petition—evidence regarding financial ability of 
parents—court order—allocation of cost. On the hearing the court may 
hear evidence regarding the financial ability of any such parents or parent, 
to pay such cost, and may take into consideration the report of such investi- 
gation filed with the clerk of the court, as provided in section 10-506. And if, 
on such hearing, the court shall find and determine that said child has 
parents, or a parent, who is financially able to pay a part or the whole of 
such cost, and such child shall be ordered placed in the said Montana state 
orphans’ home, or placed in a foster home, the court shall make an order 
requiring such parents, or parent, to pay therefor such amount as the court - 
may deem proper, and if on such hearing any child shall be ordered placed 
in the said orphans’ home, the county in which such child resides shall pay 
to said orphans’ home ten dollars ($10.00) per month for such time as the 
ehild shall remain therein, and in turn shall collect in its own name from 
any parent or parents such amount, if any, as the court has specified in its | 
order to be paid by such parent or parents. If such child be placed in a 
foster home the state department of public welfare shall pay one-half (14) 
of the cost thereof, and the county in which such child resides shall pay the 
other one-half (14) thereof, and in turn shall collect in its own name from 
any parent or parents such amount, if any, as the court has specified in its 
order to be paid by such parent or parents, provided that one-half (4) of 
any amount collected by the county from a parent or parents, when a child 
is placed.in.a foster home, shall be transmitted to the state department of 
public welfare, and by it paid over to the state treasurer, who shall deposit 
the same to the credit of the state general fund. 

History: En. Sec. 3, Ch. 145, L. 1943. Cross-Reference 


Edueation of child, liability of parent, 
sec. 36-109. 


10-508. (10469) Hearing—witnesses—duty of county attorney. On such 
hearing. or examination, the child shall be brought before said court, where- 
upon it shall be the duty of said court to investigate the facts and ascer- 
tain whether said child is a dependent child,-its residence, and, as far as 
possible, the whereabouts of the parents, guardian, or nearest adult relatives ; 
when and how long the child has been maintained, in whole or in part, by 
publie or private charity; the occupation of the parents, if living; whether 
they are supported by the public, or have abandoned their child; and to 
ascertain, as far.as possible, if the child is found dependent, the cause thereof. 
The court may compel the attendance of witnesses upon such examination; 
and it shall be the duty of the county attorney of the county, when requested \ 
by. the court, to appear in any such examination in behalf of the petitioner. 
It shall be the duty of the county attorney, upon the request of the court, or 
any petitioner, to file petitions and conduct the necessary proceedings in 
any case within the terms of this act. Any friend of the child may appear 
in its behalf. 


History: En. Sec. 5, Ch. 92, I. 1907; 97° .J.8. District and Prosecuting At- 
re-en. Sec. 7833, Rev. C. 1907; re-en. Sec. torneys §§10, 14; 43 C.J.S. Infants §§ 8, 
10469, R. C. M. 1921. . 93, 98, 100. 


31 Am. Jur. 804, Juvenile Courts and 
District and Prosecuting Attorneys€=8; Delinquent, Dependent, and Neglected 
Infants¢—16. Children, § 38. 
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10-509. (10470) Commitment of child to orphans’ home or other dis- 
position. Upon the hearing of any such ease, if the said child shall be found 
to come within any of the provisions of section 10-501, it shall be deemed a 
dependent child, and an order may be entered committing it to the state 
orphans’ home; and if said home is unable to receive said child, or if, from 
any other reason, it shall appear to be to the best interest of said child, the 
‘court may make such disposition of said child as seems best for its moral 
and physical welfare. 


History: En. Sec. 6, Ch. 92, L. 1907; Right of one in whose custody a child 
re-en, Sec. 7834, Rev. C. 1907; re-en. Sec. has been placed by society to retain cus- 
10470, R. C. M. 1921. tody as against society or privy. 80 ALR 

1129. 


31 Am. Jur. 793, Juvenile Courts and 
Delinquent, Dependent and Neglected Chil- 
dren, §§ 20-23. 


10-510. (10471) Committed child becomes ward of custodian. In any 
case where the court shall award any dependent child to the care and custody 
Of any association or individual, in accordance with the provisions of this 
act, the child shall, unless otherwise ordered, become award, and be subject 
to the guardianship of the association or individual to whose care it is 
committed. Such association or individual shall, by and with the consent 
of the court, have authority to place such child in a suitable family home, 
with or without any indenture, and may, by attorney or agent, appear in 
any court, where adoption proceedings are pending, and assent to its 
adoption. Such assent shall be sufficient to authorize the court to enter 
the proper order or decree of adoption. |The guardianship provided for 
herein shall not include the guardianship of any estate of the child! Any 
association or individual receiving the care, custody, and guardianship of 
any such child shall be subject to visitation or inspection by the state 
bureau of child and animal protection, or any officer or person appointed 
by the court for such purpose, and the court may, at any time, require: 
from such association or person a report or reports containing such 
information or statements as to the iudge may seem proper and necessary 
to be fully advised as to the care, maintenance, moral, or physical training 
of the child, as well as the standing or ability of such association or 
individual to care for such child. The court may change the guardianship 
of such child, if, at any time, it is made clear to the court that the same 
is detrimental to the child, or unsatisfactory to the court. In providing 
guardianship under the terms of this act for any dependent child, the 
court may, as far as practicable, provide such guardianship as conforms 
to the religious faith of the parents of the child. If, in the opinion of the — 
court, the causes of dependency of any child may be removed under such - 
conditions or supervision for its care, protection, and maintenance as may | 
be imposed by the court, so long as it may be for its best interest, the. 
child may be permitted to remain in its own home and under the control 
of its own parents, parent, or guardian, subject to the jurisdiction and 
direction of the court, the condition imposed, and reasonable visitation. 
of the officer, or person appointed by the court for that purpose. When 
necessary, and when it shall appear to the court that it is no longer to the. 
interest of such child to remain with such parent, parents, or guardian, 
the court may proceed with the final disposition of the case. 
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History: En. Sec. 7, Ch. 92, L. 1907; References 
re-en. Sec. 7835, Rev. C. 1907; re-en. Sec. Cited or applied as section 7835, Revised 
10471, R. C. M. 1921. Codes, in Kelly v. Independent Publishing 
--Co., 45 M 127, 141, 122 P 735, 


10-511. (10472) Punishment of parents. In all cases where any child 
shall be a “dependent child” or a “neglected child,” as defined by the statutes 
of this state, or by this act, the parent or parents, guardian, or other person 
or persons responsible in law for its care, custody, maintenance, or support, 
who shall by any act cause, contribute to, or encourage such dependency, 
or who shall, by failing, refusing, or neglecting without legal excuse or 
good cause, to care for, maintain, support, guard, and protect, contribute 
to, cause, permit, the delinquency or neglect of such child, or who shall, 
by reason of failing, refusing, or neglecting to do and perform any of his 
or her or their legal duties or obligations to such child, cause, encourage, 
or contribute to the neglect or to the delinquency of such child, shall be 
guilty of a misdemeanor, and, upon trial and conviction thereof, shall 
be fined in a sum not exceeding six hundred dollars, or imprisoned in the 
county jail for a period not exceeding nine months, or by both such fine and 
imprisonment, 


History: En. Sec. 8, Ch. 92, L. {907 : Cross-Reference 
re-en. Sec. 7836, Rev. C. 1907; re-en. Sec. Desertion or abandonment, penalty, sec. 
10472, R. C. M. 1921. 94-304. ‘ : 
Infants¢=20. 


43 CJS. Infants § 16. 


10-512. (10473) Suspension of sentence. The court may suspend any 
sentence hereunder, or release any person sentenced under this act from 
custody, upon condition that such person shall furnish a good and sufficient 
bond or undertaking to the state of Montana, in such penal sum, not ex- 
ceeding two thousand dollars, as the court shall determine, conditioned for 
the payment of such amount as the court may order, not exceeding twenty- 
five dollars per month for each child, for the support, care, and main- 
tenance of such child while under the guardianship or in the custody of any 
individual or any public, private, or state home, institution, association, 
or orphanage to which the child may have been committed or entrusted 
under the provisions of the law of the state concerning dependent and 
neglected children. 

History: En. Sec. 9, Ch. 92, L. 1907; Criminal Law¢—1001. 


re-en. Sec. 7837, Rev. C. 1907; re-en. Sec. 24 C.J.S. Criminal Law §§ 1615, 1618. 
10473, R. C. M. 1921. 


10-513. (10474) Custody of child upon suspension of sentence. The 
court may also suspend any sentence imposed under this act, and may 
permit any dependent child to remain in the custody of any such person 
found guilty, upon conditions to be prescribed or imposed by the court as 
may seem most calculated to remove the cause of such dependence or neglect, 
and while such conditions are accepted and complied with by any such per- 
son, such sentence may remain suspended, and such persons shall be con- 
sidered on probation im said court. In case a bond is given as provided 
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herein, the conditions prescribed by the court may be made a part of the 
terms and conditions of such bond. 


History: En. Sec. 10, Ch. 92, L. 1907; 
re-en. Sec. 7838, Rev. C. 1907; re-en. Sec. 
10474, R. C. M. 1921. 


10-514. (10475) Forfeiture of bonds and termination of suspended 
sentence on breach of conditions. Upon the failure of any such person to 
comply with the terms and conditions of such bond, or of the conditions im- 
posed by the court, such bond or the term of probation may be declared 
forfeited and terminated by the court, and the original sentence executed as 
though it had never been suspended, and the term of any jail sentence im- 
posed in any such case shall commence from the date of incarceration of any 
such person after the forfeiture of such bond or term of probation. There 
shall be deducted from any such period of incarceration any part of such 
sentence which may have already been served. 


History: En. Sec. 11, Ch. 92, L. 1907; Criminal Law@—1001, 1216 (1). 
re-en. Sec. 7839, Rev. C. 1907; re-en. Sec. 24 0.3.8, Criminal Law 8S 1615, 1618. 
10475, R. C. M. 1921. 


10-515. (10476) Actions on bonds. It shall not be necessary to bring a 
separate suit to recover the penalty of any such bond so forfeited; but the 
court may cause a citation to issue to the surety or sureties thereon, re- 
quiring that he or they appear at a time named therein by the court, which 
time shall be not less than ten nor more than twenty days from the issuance 
thereof, and show cause, if any there be, why judgment should not be 
entered for the penalty of such bond, and execution issue for the amount 
thereof against the property of the surety or sureties thereon, as in civil 
eases; and, upon failure to appear or failure to show any such sufficient 
eause, the court shall enter such judgment in behalf of the state of Montana 
against such surety or sureties. Any moneys collected or paid upon any 
such execution, or in any case upon said bond, shall be turned over to the 
county treasurer of the county in which such bond is given, to be applied 
to the care and maintenance of the child or children for whose dependency | 
such conviction was had, in such manner and upon such terms as the district 
court may direct; provided, that if it shall not be necessary, in the opinion 
of the court, to use such fund, or any part thereof, for the support and 
maintenance of such child, the same shall be paid into the county treasury 
and become a part of the funds of such county. 


History: En. Sec. 12, Ch. 92, L. 1907; 
re-en. Sec. 7840, Rev. C. 1907; re-en. Sec. 
10476, R. C. M. 1921. 


10-516. (10477) Act to be construed liberally. This act shall be liberally 
construed, to the end that its purposes may be carried out, to-wit: That 
proper guardianship may be provided for in order that the child may be 
educated and eared for, as far as practicable, in such manner as best sub- 
serves his moral and physical welfare, and, as far as practicable, in any 
proper case, that the parent, parents, or guardian of such child may be 
compelled to perform their moral or legal duties in the interest of the child, 
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‘and in case of failure to perform said duties, that they may be properly 
punished therefor. 


History: En. Sec. 13, Ch. 92, L. 1907; 
re-en. Sec. 7841, Rev. C. 1907; re-en. Sec. 
10477, R. C. M. 1921. 


10-517. (10478) This act not to repeal existing laws. Nothing in this 
act shall be construed to repeal any portion of sections 94-301 to 94-305, or 
any amendments thereof; nor shall anything in this act be construed to 
repeal any law provided for the support by parents of their minor child, 
and nothing in said laws shall prevent proceedings under this act, in any 
proper case. 


History: En. Sec. 14, Ch. 92, L. 1907; Parent and Child@=3 (1), 17 a). 
re-en. Sec. 7842, Rev. C. 1907; re-en. Sec. © 46 C.J. Parent and Child §§ 34, 202 et 
10478, R. C. M. 1921. seq. 


10-518. (10479) Jurisdiction of justices’ courts. Whenever the district 
court in and for any county of this state is not in session, a sworn complaint 
may be filed before any justice of the peace, or police magistrate, in said 
county, against any person for a violation of any of the provisions of this 
act, and in case any person is arrested and brought before such justice of 

~the peace, or police magistrate, he shall have jurisdiction as an examining 
and committing magistrate only, and the proceedings before such justice -of 

the peace, or police magistrate, shall be such as are prescribed in sections 
94-6101 to 94-6125, as far as consistent with the purposes of this act; but no 
child held by said justice or magistrate pending a hearing, or committed by 
him after hearing to await the action of the district court, shall be confined 
in a common jail or locked up, but such child shall be cared for and held in 

the same manner as is provided for the care and custody of such child or 
children in cases pending before a district court, and the justice or magistrate 
‘shall be empowered to make the proper orders in such cases provided. 


History: En. Sec: 15, Ch. 92, L. 1907; Infants¢18. 
, reen. Sec. 7843, Rev. C. 1907; re-en. Sec. 43 C.J.S. Infants §§ 6, 7, 99. 
10479, BR. C. M. 1921. : 


10-519. (10479.1) Transportation to homes without the state—author- 
ization—expense. The bureau of child protection is authorized to trans- 
port to proper homes without the state when such homes are offered minor 
orphans, half orphans, abandoned children or children of a father who is 
incapacitated for gainful work by permanent physical disability, who does 
not have an income sufficient to care for his children, or who is a patient in 
a sanitarium, or other institution by reason of a tubercular condition; pro- 
vided, that the county from which the children are removed shall pay one- 
half (44) of the total expense necessarily ‘ahaa? by the state in effecting 
such transportation. 

History: En. Sec. 1, Ch. 86, L. 1933. 


10-520. Foster or boarding home operator defined. Any person owning 
or operating a home or institution into which home or institution he takes 
any child or children for the purpose of caring for them and maintaining 
them and for which care and maintenance he receives money or other con- 
sideration of value and which child is neither his son, daughter, ward, nor 
related to him by blood, shall be deemed to be an “operator” of a “foster 
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home or boarding home” within the meaning of this act, except that this 
act shall not apply when any person accepts such care and custody of such 
child on a temporary basis and simply as a temporary accommodation for 
the parent or parents, guardian or relative of such child. The word “person” 
where used in this act, shall include any individual, partnership, voluntary 
association or corporation. 

History: En. Sec. 1, Ch. 178, L. 1947. 


10-521. License required. No person shall maintain or operate a foster 
or boarding home for any child or children within the meaning of this act 
without first securing a license in writing from the division of child welfare 
services of the state department of public welfare. No fee shall be charged 
for such license. 

History: En. Sec. 2, Ch. 178, L. 1947. 


10-522. Issuance of license—authority of issuing agency. The division 
of child welfare services of the state department of public welfare is hereby 
authorized to issue licenses to persons conducting boarding or foster homes 
and to prescribe the conditions upon which such licenses shall be issued, and 
making such rules and regulations as it may deem advisable for the opera- 
tion and regulation of foster and boarding homes for minor children con- 
sistent with the welfare of such children. Such licensing agency shall have 
the power and authority to inspect all such licensed foster and boarding 
homes through its duly authorized representatives and to, cancel licenses 
theretofore issued for the failure to observe such rules and regulations. The 
person operating such homes shall give to such representative such informa- 
tion aS may be required and afford them every reasonable facility for 
observing the operation of such homes. 

History: En. Sec. 3, Ch. 178, L. 1947. 


10-523. Penalty. Any person who maintains or conducts a foster or 
boarding home, or assists in conducting or maintaining such home without 
having first obtained a license in writing as hereto provided, shall be guilty 
of a misdemeanor and upon conviction be punished by a fine not to exceed 
one hundred dollars ($100.00). 


History: En. Sec. 4, Ch. 178, L. 1947. 


CHAPTER 6 
JUVENILE COURTS AND PROCEEDINGS AGAINST JUVENILE DELINQUENTS 


Section 10-601. Construction and purpose of the act. 
10-602. Definitions. ) 
10-603. Jurisdiction. 
10-604. Jury. 
10-605. Information—investigation—petition. 
10-606. Citation—notice—custody of the child. 
10-607. Service of citation. 
10-608. Failure to obey citation—warrant. 
10-609. Release of children taken into custody. 
10-610. Transfer from other -courts. 
10-611. Hearing—judgment. 
10-612. Form of commitment to industrial school. 
10-613. Modification of judgment. 
10-614. Selection of custodial agency. 
10-615. Support of delinquent child committed to a custodial agency. a 
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10-616. Support of dependents. 

10-617. Penalty for improper and negligent training of children. 
10-618. Suspension of sentence—bond. 

10-619. Forfeiture of bond—execution of sentence. 

10-620. Citation and judgment against surety on bond. 
10-621. Designation of judge. 

10-622. Probation officers—appointments—removal—salaries. 
10-623. Duties and powers of the probation department. 
10-624. Bond of the chief probation officer. 

10-625. Physical and mental examinations and treatment. 
10-626. Place of detention. 

10-627. Foster homes—youth home. 

10-628. Juvenile court committee. 


10-629. County attorney to prosecute. 

10-630. Appeals. 

10-631. County commissioners authorized to provide funds. 
10-632. Other state institutions not affected. 

10-633. Publicity forbidden. 


10-601. Construction and purpose of the act. This act shall be liberally 
construed, to the end that its purpose may be earried out, to-wit: that the 
eare, custody, education, and discipline of the child shall approximate, as 
nearly as may be, that which should be given the child by its parents, and 
that, as far as practicable, any delinquent child shall be treated, not as a 
eriminal, but as misdirected and misguided, and needing aid, encouragement, 
help and assistance. 

And that, as far as practicable, in proper cases, that the parents or 
guardians of such child may be compelled to perform their moral and legal 
duty in the interest of the child. 

The principle is hereby recognized that children under the jurisdiction 
of the court are wards of the state, subject to the discipline and entitled to 
the protection of the state, which may intervene to safeguard them from 
neglect or injury and to enforce the legal obligation due to them and from 


them. 
History: En. Sec. 1, Ch. 227, L. 1943. 


Infants@16, 18. 

43 C.J.S. Infants §§ 6, 7, 8, 93, 98, 99, 
100. 

. 8f Am. Jur. 783, Juvenile Courts and 
Delinquent, Dependent and Neglected 
Children. 

Constitutionality of statute as affected 
by discrimination in punishments for same 
offense based upon age, color or sex. 3 
ALR 1614. 

Jurisdiction of another court over child 
as affected by assumption of jurisdiction 
by juvenile court. 11 ALR 147. 

Vagrancy of minors. 14 ALR 1507. 

Criminal responsibility of parent or 
child for act of child done under fear of 
or compulsion by parent. 16 ALR 1470. 

Marriage as affecting jurisdiction of 
juvenile court over delinquent or depend- 
ent infant. 19 ALR 616. 


10-602. Definitions. (1) 


What constitutes delinquency or incor- 
rigibility, justifying commitment of infant. 
45 ALR 1533. 

Constitutionality of statute which for 
reformatory purposes deprives parent of 
custody or control of child. 60 ALR 1342. 

Constitutionality of statute providing 
for custody or commitment of incorrigible 
children without a jury trial. 67 ALR 
1082. 

Power of juvenile court to exercise con- 
tinuing jurisdiction over infant delinquent 
or offender. 76 ALR 657. 

Applicability of rules of evidence to 
juvenile delinquency proceeding. 86 ALR 
1008. 

Homicide by juvenile as within juris- 
diction of juvenile court. 110 ALR 1084. 

Age of child at time of alleged offense 
or delinquency, or at time legal proceed- 
ings are commenced, as criterion of juris- 
diction of juvenile court. 123 ALR 446. 


Whenever the words “the court” are used in 


this act, they mean the juvenile department of the district court as estab- 
lished by this act. Whenever the district court is meant, it is referred to as 


the district court. 
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The word “child” means a person less than eighteen years of age. 

The word “adult” means a person eighteen years of age or older. 

The singular shall be construed to include the plural, and the plural the 
singular, and the masculine the feminine, when consistent with the intent of 
this act. 

(2) The words “delinquent child” inelude: 

(a) A child who has violated any crdinance of any city. 

(b) <A child who has violated any law of the state, provided, however, 
a child over the age of sixteen (16) years who commits or attempts to com- 
mit murder, manslaughter, assault in the first degree, robbery, first or 
second degree burglary while having in his possession a deadly weapon, 
and carrying a deadly weapon or weapons with intent. to assault, shall not 
be proceeded against as a juvenile delinquent but shall be prosecuted in the 
criminal courts in accordance with the provisions of the criminal laws of 
this state governing the offenses above listed. 

(c) A child who by reason of being wayward or habitually disobedient 
is uncontrolled by his parent, guardian, or custodian. | | 

(d) A child who is habitually truant from school or home. 

(e) A child who habitually so deports himself as to injure or endanger 
the morals or the health of himself or ethers. 

(f) <A child who unlawfully, negligently, dangerously, or wilfully op- 
erates a motor vehicle on the highways of the state or on the roads and 
streets of any county or city so as to endanger life or property, and a child 
who operates a motor vehicle on such highways, roads or streets while in- 
toxicated or under the influence of intoxicating liquor. 


History: En. Sec. 2, Ch. 227, L. 1943; 
amd. Sec. 1, Ch. 276, L. 1947. 


10-603. Jurisdiction. The district courts of the several counties of this 
state shall have jurisdiction in all cases coming within the terms and pro- 
visions of this act. It is provided that the district court shall be called the 
juvenile court when acting under the juvenile court laws. 

The juvenile court shall have exclusive original jurisdiction in pro- 
ceedings: 

(a) concerning any child who is delinquent ; 

(b) concerning any person under twenty-one (21) years of age charged 
with having violated any law of the state, other than those laws relating to 
the commission of or attempt to commit the criminal offenses mentioned in 
subdivision (2) (a) of section 10-602, or any person charged with having 
violated any ordinance of any city or town, prior to having become eighteen 
years of age; 

(ec) concerning parents who wilfully and knowingly fail to provide their 
children with proper food, clothing, medical attention, and opportunity to 
attend school. 

When jurisdiction shall have been obtained, by the court in the ease of 
any child, such child shall continue under the jurisdiction of the court until 
he becomes twenty-one (21) years of age unless discharged prior thereto, or 
is confined in a state custodial or correctional institution. In trials under 
this act the child or parent or guardian or other person having the care, 
custody or control of such child complained against, or any person interested 
in such child, shall have the right to demand a trial by jury, which shall be 
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granted as in other cases, unless waived, or the judge of his own motion 
may call a jury to try such case, except that the jurisdiction of the court 
shall end if the child is committed to a state institution or agency. 

The district court as distinguished from the juvenile court shall have 
jurisdiction, as in all other criminal cases, of those offenses listed in sub- 
division (2) (b) of section 10-602, where children over the age of sixteen 
(16) are accused. 


History: En. Sec. 3, Ch. 227, L. 1943; 
amd. Sec. 1, Ch. 123, L. 1945; amd. Sec. 2, 
Ch. 276, L. 1947. 


10-604. Jury. That in the trial of all juvenile cases in the state of 
Montana where a jury is required in such trial, the trial judge may, in his 
discretion, draw the jury to try said cause from the names contained in jury 
box No. 8 provided by section 93-1506, provided, however, in the discretion 
of the court such cause may be tried before the regular trial jury panel if 
such jury should be in attendance for the trial of cases. 

History: En. Sec. 1, Ch. 41, L, 1945. 


10-605. Information—investigation—petition. Whenever any person 
informs the court that a child is within the provisions of this act, the court 
shall make a preliminary inquiry to determine whether the interests of the 
public or of the child require that further action be taken. Thereupon the 
court may make such informal adjustment as is practicable without a 
petition, or may authorize a petition to be filed by any person. The pro- 
ceeding shall be entitled “In the matter of -.....0..02...2e. eee , a child under 
eighteen years of age.” 

The petition shall be verified, alleging briefly the facts which bring said 
child within the provisions of the act, and stating (1) the name, age, and 
residence of the child; (2) the names and residences of his parents; (3) the 
name and residence of his legal guardian, if there be one; (4) the name and 
‘residence of the person having custody or control of the child; (5) and the 
name and residence of the nearest known relative, if no parent or guardian 
ean be found. If any of the facts herein required are not known by the 
petitioner, the petition shall so state. 

- History: En. Sec. 4, Ch. 227, L. 1943. 


10-606. Citation—notice—custody of the child. After a petition shall 
have been filed and after such further investigation as the court may direct, 
unless the parties hereinafter named shall voluntarily appear, the court 
shall issue a citation reciting briefly the substance of the petition, and re- 
quiring the person or persons who have the custody or control of the child 
to appear personally and bring the child before the court at a time and place 
stated. If the person so cited shall be other than the parent or the guardian 
of the child, then the parent or guardian, or both, if in the county, shall also 
be notified of the pendency of the case and of the time and place appointed, 
by personal service before the hearing except as hereinafter provided. 
Citation may be issued requiring the appearance of any other person whose 
presence, in the opinion of the judge, 1s necessary. 

History: En. Sec. 5, Ch. 227, L. 1943. 


10-607. Service of citation. Service of citation shall be made personally 
by the delivery of copies thereof to the person cited; provided that if the 
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judge is satisfied that it is impracticable to serve personally such citation or 
the notice provided in the preceding section, he may order service by regis- 
tered mail to their last known address, or by the publication thereof, or both, 
as he may direct. It shall be sufficient to confer jurisdiction if service is 
effected at least twenty-four hours before the time fixed in the citation for 
the return thereof. 


Service of citation, process or notice required by this act may be made 
by any suitable person under the direction of the court. 


For all necessary travel incident to his official duties in connection with 
the investigation, supervision, and transportation of children, the probation 
officer shall, in addition to his official salary, be reimbursed for actual ex- 
penses incurred. 

History: En. Sec. 6, Ch. 227, L. 1948. 


10-608. Failure to obey citation—warrant. If any person cited as here- 
in provided shall, without reasonable cause, fail to appear, he may be pro- 
ceeded against for contempt of court. In case the citation cannot be served, 
or the parties served fail to obey the same, or in any case where it shall be 
made to appear to the judge that the service will be ineffectual or the wel- 
fare of the child requires that he shall be brought forthwith into the custody 
of the court, a warrant may be issued against the parent or guardian or 
against the child himself. 

History: En. Sec. 7, Ch. 227, L. 1943. 


4 


10-609. Release of children taken into custody. Whenever any officer 
takes a child into custody, he shall, unless it is impracticable, or has been 
otherwise ordered by the court, accept the written promise of the parent, 
guardian, or custodian to bring the child to the court at the time fixed. 
Thereupon such child may be released in the custody of a parent, guardian, 
or custodian. If not so released, such child shall be placed in the custody of 
a probation officer or other person designated by the court, or taken im- 
mediately to the court, or place of detention designated by the court, and 
the officer taking him shall immediately notify the court and shall file a 
petition when directed to do so by the court. The court may make a general 
order designating such place of detention. 


In the case of any child whose custody has been assumed by the court 
and pending the final disposition of the case, the child may be released in 
the custody of a parent, guardian or custodian, or of a probation officer or 
other person appointed by the court, to be brought before the court at the 
time designated. When not released as herein provided, such child, pending 
the hearing of the case, shall be detained in such place of detention as shall 
be designated by the court, subject to further order. 


Nothing in this act shall be construed as forbidding any peace officer, 
police officer, or probation officer from immediately taking into custody any 
child who is found violating any law or ordinance, or who is reasonably be- 
lieved to be a fugitive from his parents or from justice, or whose surround- 
ings are such as to endanger his health, morals, or welfare, unless im- 
mediate action is taken. In every such case the officer taking the child into 
custody shall immediately report the fact to the court and the case shall 
then be proceeded with as provided in this act. 
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Whenever any officer takes into custody a child who committed or at- 
tempted to commit any of the offenses set out in subsection (2) (b) of section 
10-602, or whom he has reasonable cause to believe has committed or at- 
tempted to commit such offense or offenses, he shall proceed in accordance 
with the provisions of the criminal law of this state. 


History: En. Sec. 8, Ch. 227, L. 1943; 
amd. Sec. 3, Ch. 276, L. 1947. 


10-610. Transfer from other courts. If, during the pendency of a crim- 
inal or quasi-criminal charge against any person in any other court, it shall 
be ascertained that said person was at the time of committing the alleged of- 
fense within the definition of “delinquent child” as set out in subsection (2) 
(b) of section 10-602, it shall be the duty of such court to transfer such case 
immediately, together with all papers, documents, and testimony connected 
therewith, to the juvenile court. The court making the transfer shall order 
the child to be taken forthwith to the place of detention designated by the 
juvenile court or to that court itself, or release such child in the custody of 
some suitable person, to appear before the juvenile court at a time desig- 
nated. The juvenile court shall thereupon proceed to hear and dispose of 
such case in the same manner as if it had been instituted in that court in the 
first instance. 


History: En. Sec. 9, Ch. 227, L. 1943; 
amd. Sec. 4, Ch. 276, L. 1947. 


10-611. Hearing—judgment. The court may conduct the hearing in an 
informal manner and may adjourn the hearing from time to time. In the 
hearing of any juvenile case, as distinguished from a case involving a child 
charged with the commission of or attempt to commit any of the criminal 
offenses set out in subdivision (2) (b) of section 10-602, the general public 
shall be excluded and only such persons admitted as have a direct interest 
in the case. All cases involving children shall be heard separately and apart 
from the trial of cases against adults. 


If the court shall find that the child is delinquent within the provisions 
of this act, it may by order duly entered proceed as follows: 


(1) Place the child on probation or under supervision upon such terms 
‘as the court shall determine. 

(2) Commit the child to a suitable public institution or agency or to a 
suitable private institution or agency incorporated under the laws of the 
state, approved by the state department of public welfare, and authorized 
to care for children; or to place them in suitable foster homes, approved by 
the department of public welfare, or the probation department. 

(3) Order such further care and treatment as the court may deem best 
for the best interests of the child, except as herein otherwise provided. 

No commitment of any such delinquent child to any institution under this 
act shall be deemed commitment to a penal institution. No adjudication upon 
the status of any delinquent child in the jurisdiction of the court shall 
operate to impose any of the civil disabilities ordinarily imposed by convic- 
tion, nor shall any delinquent child be deemed a criminal by reason of such 
adjudication, nor shall such adjudication be deemed a conviction, nor shall 
any child be charged with or convicted of any crime in any court except as 
provided in the preceding section of this act. The disposition of the de- 
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linquent child or any evidence given in the court shall not be admissible as 
evidence against the child in any other case or proceeding. 

Whenever the court shall commit a delinquent. child to any institution or 
agency, it shall transmit with the order of commitment a summary of its 
information concerning such child. 

Whenever a child or an adult under the age of twenty-one (21) years 
is convicted of a felony or felonies or attempt to commit a felony or felonies 
and is sentenced to imprisonment in the state prison, he shall, throughout 
the term of imprisonment or until such time as he reaches the age of twenty- 
one (21) years, be kept separate and apart at all times from those inmates 
who are over the age of twenty-one (21) years. 


History: En. Sec. 10, Ch. 227, L. 1943; 
amd. Sec. 5, Ch. 276, L. 1947. 


10-612. Form of commitment to industrial school. Whenever under 
any of the provisions of this act the court shall order any delinquent child 
committed to the Montana state industrial school, the form of commitment 
shall be that prescribed by section 80-815. 

History: En. Sec. 11, Ch. 227, L. 1943. 


10-613. Modification of judgment. Any order of the court may be 
modified at any time, except an order committing a child to the custody of 
a state custodial or correctional institution. 

History: En. Sec. 12, Ch. 227, L. 19438; 
amd. Sec. 2, Ch. 123, L. 1945. : 

10-614. Selection of custodial agency. In placing a delinquent child 
under any guardianship or custody other than that of its parents, the 
court shall, when practicable, select a person or an institution or agency 
governed by persons of like religious faith as that of such delinquent child, 
or in case of a difference in the religious faith of the parents, then of the 
religious faith of the delinquent child, or if the religious faith of the de- 
linquent child is not ascertained, then of either of the parents. 


History: En. Sec. 13, Ch. 227, L. 1943; 
amd. Sec. 6, Ch. 276, L. 1947. 


10-615. Support of delinquent child committed to a custodial agency. 
When a delinquent child is committed by the court to custody other than 
that of its parents, and no provision is otherwise made by law for the 
support of such delinquent child, compensation for the care of such delin- 
quent child, when approved by order cf the court, shall be a charge upon the 
county, or the appropriate division thereof. But the court may, after giving 
the parent a reasonable opportunity to be heard, adjudge and order that 
such parent shall pay in such manner as the court may direct, such sum as 
will cover, in whole or in part, the support of such delinquent child, and if 
such parent shall wilfully fail or refuse to pay such sum, he may be pro- 
ceeded against as provided by law for cases of desertion or failure to pro- 
vide subsistence, or said cost may be collected in a civil action against the 
parent or parents. 


History: En. Sec. 14, Ch. 227, L. 1943; 
amd. Sec. 7, Ch. 276, L. 1947. 


10-616. Support of dependents. In any delinquency hearing where it 
appears that the child’s parents are liable for desertion, abandonment, or 
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failure to provide subsistence or care for such child the court may issue 
a citation or other necessary process to compel the attendance of the child’s 
parents or any other necessary person. If such parent is found guilty of 
desertion, abandonment, or failure to provide subsistence or care for any 
person for whose maintenance or care such adult is legally responsible, the 
court may inquire into and determine his ability to provide for maintenance 
or care of such person and may direct when, how, and where money for 
such maintenance or care shall be paid; and in the event that such adult shall 
wilfully and without just excuse, fail or refuse to pay the same in accord- 
ance with the court’s order, said person shall be dealt with in accordance 
with the provisions of law relating to desertion or failure to provide sub- 
sistence, or such adult may be proceeded against as for contempt of court. 
History: En. Sec. 15, Ch. 227, L. 1943. 


10-617. Penalty for improper and negligent training of children. Any 
parent or parents, legal guardian, or other person who shall encourage, wil- 
fully cause or contribute to, or through negligence in the eare, custody, 
guidance, education, maintenance, or direction of any child under eighteen 
years of age, cause or permit such child to violate any law of this state, or 
the ordinance or ordinances of any city of this state, or to be or become in- 
corrigible, or to knowingly associate with thieves, vicious or immoral per- 
sons; or to grow up in idlenes’or crime, or to knowingly enter a house of 
prostitution; or to knowingly visit or patronize any place, house, or apart- 
ment building where any gambling device is or gambling devices are or 
shall be operated or run, or where any gambling is done or conducted, or to 
patronize or visit any saloon or saloons, or dram shop or dram shops, where 
intoxicating liquors are sold, or to patronize or visit any public poolroom or 
- poolrooms, or bucketshop, or to wander about the streets of any town or city 
in the night-time, without being on lawful business or occupation, or to 
habitually wander about or visit any railroad yards or tracks, or to Jump or 
hook on to any moving train or to enter any car or engines, without lawful 
authority ; to use habitually any vile, obscene, vulgar, profane, or indecent 
language, or to be guilty of immoral conduct in any public place, or about 
any schoolhouse or grounds, or keep or permit it in or about any saloon or 
“place where spirituous liquors or intoxicating liquors are sold, or in any 
gambling house or place where gambling is practiced, or in a house of ill 
fame or prostitution; or to become addicted to the use of spirituous and 
intoxicating liquors not for medicinal purposes prescribed by a physician; 
shall be guilty of a misdemeanor and upon ‘trial and conviction thereof shall 
be fined in a sum not less than ten dollars ($10.00) and not to exceed one 
thousand dollars ($1,000.00), or imprisonment in the county jail for a period 
not exceeding nine (9) months, or by both such fine and imprisonment. 

History: En. Sec. 16, Ch. 227, L. 1943. 


10-618. Suspension of sentence—bond. ‘The court may suspend any sen- 
tence for the violation of the provisions of the preceding section or release 
any ‘person sentenced under this act from custody upon condition that such 
person shall furnish a good and sufficient bond or undertaking to the state 
of Montana, in such penal sum, not exceeding three thousand dollars 
($3,000.00), as the court shall determine, upon conditions to be prescribed or 
imposed by the court, as seems most calculated to remove the cause of such 
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delinquency of the child or children, and while such conditions are ac- 
cepted and complied with by such persons, such sentence may, in the dis- 
eretion of the court, remain suspended, and such persons shall be considered 
on probation in said court; and in case a bond is given as provided herein, 
the conditions prescribed by the court may be made a part of the terms and 
conditions of such bond. 

‘History: En. Sec. 17, Ch. 227, L. 1943. 


10-619. Forfeiture of bond—execution of sentence. Upon failure of any 
person to comply with the terms and conditions imposed by the court, such 
bond or the term of probation may be declared forfeited and terminated by 
the court, and the original sentence executed as though it had never been 
suspended, and the term of any jail sentence imposed in any such case shall 
commence from the date of the incarceration of any such person after the 
forfeiture of such bond or term of probation. There shall be deducted from 
any such period of incarceration any part of such sentence which may 
already have been served. 

History: En. Sec. 18, Ch. 227, L. 1943. 


10-620. Citation and judgment against surety on bond. It shall not be 
necessary to bring a separate suit to recover the penalty of any such bond 
forfeited, but the court may cause a citation to issue to the surety or sureties 
thereon, requiring that he or she appear at a time named therein by the 
court, which time shall not be less than ten (10) nor more than twenty (20) 
days from the issuance thereof, and show cause, if any there be, why judg- 
ment should not be entered for the penalty of such bond and execution issue 
for the amount thereof against the property of the surety or sureties thereon, 
as in civil cases, and, upon failure to appear or failure to show any sufficient 
cause, the court shall enter judgment in behalf of the state of Montana, 
against the surety or sureties. Any moneys collected or paid upon any such 
execution or in any case upon said bond, shall be turned over to the county 
treasurer of the county in which such bond is given, to be applied to the 
care and maintenance of delinquent children committed under the previsions 
of this act. 


History: En. Sec. 19, Ch. 227, L. 1943; 
amd. Sec. 8, Ch. 276, L. 1947. 


10-621. Designation of judge. In districts where there are more than 
one judge, one of the judges shall be designated to act as the judge who shall 
hear all proceedings under this act; provided that in districts where judges 
are required to travel from one county to another, either one of the judges 
may act. 

History: En. Sec. 20, Ch. 227, L. 1943. 


10-622. Probation officers—appointments—removal—salaries. In every 
judicial district of the state of Montana the judge thereof having jurisdic- 
tion of juvenile matters shall appoint one discreet person of good moral 
character, who shall be known as the chief probation officer of such district 
and who shall hold his office until removed by the court. Such officer shail 
receive for his services such sum as shall be specified by the court upon ap- 
pointment, provided that the judge of the district court may employ him on 
a yearly salary not to exceed three thousand, ‘dollars ($3,000. DBF or on a per 
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diem basis for the time actually and necessarily employed in performing the 
duties of the office. The salary of such officer shall be apportioned among 
and paid by each of the said counties in which said officer shall be appointed 
to act, in proportion to the assessed valuation of such counties for the year 
then current, except that where such official is appointed for one county, 
his salary shall be paid by that county. In the absence of such appointment 
of chief probation officer, it shall be the duty of the sheriff of the county to 
perform all the duties of the chief probation officer in this act enumerated 
without additional compensation, as directed by the court. 

The judge having jurisdiction of juvenile matters may also appoint such 
additional persons to serve as deputy probation officers and stenographers 
as the judge deems necessary ; their salaries to be fixed by the judge at the 
time of appointment, provided that such salaries shall not exceed two thous- 
and-ene hundred dollars ($2,100.00) per year. 


History: En. Sec. 21, Ch. 227, L. 1943; 
amd. Sec. 1, Ch. 116, L. 1947. 


10-623. Duties and powers of the probation department. The chief 
probation officer, under the direction of the judge, shall have charge of the 
work of the probation department. The probation department shall make 
such investigation as the juvenile court may direct, keep a written record 
of such investigations and submit the same to the judge, or deal with the 
same as the judge may direct. The department shall furnish to any delin- 
quent child or to any person within the purview of sections 10-617 and 
10-618, placed on probation a written statement of the conditions of pro- 
bation, and shall keep informed concerning the conduct and condition of each 
person under its supervision, and shall report thereon to the judge as he may 
direct. Each probation officer shall use all suitable methods to aid persons 
on probation and bring about improvement in their conduct and condition. 
The probation department shall keep full records of its work, and shall keep 
accurate and complete accounts of money collected from persons under its 
supervision, and shall give receipts therefor and shall make reports there- 
upon as the judge may direct.) Probation officers, for the purpose of this 
act, shall have the powers of police officers. 

All information obtained in discharge of official duty by any officer or 
other employe of the juvenile court shall be privileged and shall not:be dis- 
closed to anyone other than the judge and others entitled under this act to 
receive such information, unless and until otherwise ordered by the judge. 

History: En. Sec. 22, Ch. 227, L. 1943; 
amd. Sec. 9, Ch. 276, L. 1947. 

10-624. Bond of the chief probation officer. In each judicial district or 
county having a chief probation officer, such officer shall be required to fur- 
nish to the state of Montana a bond in the sum of one thousand dollars 
($1,000.00) for the faithful performance of his duties. 

History: En. Sec. 23, Ch. 227, L. 1943. 


10-625. Physical and mental examinations and treatment. The court 
may cause any person coming under its jurisdiction to be examined by a 
physician, psychiatrist, or psychologist, appointed by the court. 

Whenever a child, concerning whom a petition has been filed, appears to 
be in need of medical or surgical care, the court may order the parent, 


805 


10-626 CHILDREN AND CHILD WELFARE 


guardian or custodian to provide treatment for such child in a hospital or 
otherwise. If such parent, guardian, or custodian fails to provide such treat- 
ment, the court may, after due notice, enter an order therefor, and expense 
thereof, when approved by the court, shall be a charge upon the county ; but 
the court may adjudge that the person or persons having the duty under 
the law to support such child pay part or all of the expenses of such treat- 
ment in the manner provided in a preceding section of this act. 
History: En. Sec. 24, Ch. 227, L. 1943. 


10-626. Place of detention. No child under eighteen (18) years of age 
shall be placed in or committed to any prison, jail, or lockup, nor be detained 
nor transported in association with criminal, vicious, or dissolute persons, 
provided, that a child whose habits or conduct are deemed to be such as to 
constitute a menace to other persons may, with the consent of the judge or 
chief probation officer, be placed in a jail or other place of detention for 
adults, but in a room or ward separate from adults; provided further that, 
whenever a child over sixteen (16) years of age is charged with the com- 
mission of, or attempt to commit any of the offenses set out in subsection (2) 
(b) of section 10-602, or whenever an adult under the age of twenty-one 
(21) years is charged with the commission of, or attempt to commit, a felony 
or felonies, he shall be placed in a jail or other place of detention for adults, 
but in a room or ward separate from such adults who are over the age of 
twenty-one (21) years. 


Provision shall be made for the temporary detention of children who are 
not charged with the commission of, or attempt to commit, any of the of- 
fenses set out in subsection (2) (b) of section 10-602, in a detention home to 
be conducted as an agency of the court, or the court may arrange for the 
boarding of such children temporarily in foster homes, subject to the super- 
vision of the court, or may arrange with an incorporated institution or 
agency or the department of public welfare for the temporary care of such 
children within the jurisdiction of the court. 


History: En. Sec. 25, Ch. 227, L. 1943; 
amd. Sec. 10, Ch. 276, L. 1947. 


10-627. Foster homes—youth home. In each county the chief pro- 
bation officer with the approval of the judge, shall select a number of family 
homes, to be known as foster homes, where delinquent children may be 
placed permanently or temporarily while disposition is being made. It shall 
be the duty of the county commissioners to provide funds for payment of 
such foster parents at a rate to be determined by the court judge. 

In all counties the county commissioners may provide by purchase, lease, 
or otherwise, a place to be known as the youth home, which shall not be used 
for the confinement of adult persons charged with criminal offenses, where 
delinquent children may be detained until final disposition, which place shall 
be maintained by the county as in other like cases. The judge having juris- 
diction may appoint a superintendent and a matron, who shall have charge 
of said home and of the children detained therein. 

Such superintendent and matron shall be a suitable and discreet person, 
qualified as teacher of children. Such home shall be furnished in a comfort-. 
able manner, as nearly as may be asa family home. The compensation of such 
superintendent and matron shall be fixed by the court, and such compensa- 
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tion and, the maintaining of such home shall be paid out of the county 
treasury. . 
History: En. Sec. 26, Ch. 227, L. 1943. 


10-628. Juvenile court committee. In every county of ‘the state the 
judge having jurisdiction may appoint a committee, willing to act without 
compensation, composed of seven reputable citizens of both sexes, which 
committee shall be designated as a juvenile court committee ; this committee 
shall be subject to the call of the judge to meet and confer with him on all 
matters pertaining to the juvenile department of the court, and shall act 
as a supervisory committee of detention homes, and in the selection of foster 
homes. 

History: En. Sec. 27, Ch. 227, L. 1943. 


10-629. County attorney to prosecute. It shall be the duty of the county 
attorney to assist the probation officer or other person acting in that capacity 
in investigating all complaints under this act, and to prosecute all persons 
charged with violating any of the provisions of this act, when requested by 
the court. 

History: En. Sec. 28, Ch. 227, L. 1943. 


10-630. Appeals. In the case of a delinquent child an appeal to the 
supreme court may be taken by the party aggrieved in the manner provided 
by law or by rule of court for appeal in civil cases. In any case charging an 
adult with contributing to the delinquency of a child, an appeal may be 
taken to the supreme court in the manner provided by law or by rule of 
court for appeal in criminal cases. In any other case against an adult coming 
under this act an appeal may be taken to the supreme court in the manner 
provided by law or by rule of court for appeal in civil cases. An appeal, in 
the case of a delinquent child, shall nct suspend the order of the court, nor 
shall it discharge the delinquent child from the custody of that court or of 
the person, institution or agency to whose care such delinquent child shall 
have been committed unless that court shall so order. If the supreme court 
does not dismiss the proceedings and discharge the delinquent child, it shall 
affirm or modify the order of the district court and remand the delinquent 
éhild to the jurisdiction of the district court for supervision and care, and 
thereafter the delinquent child shall be and remain under the jurisdiction 
of the district court in the same manner as if such court had made said order 
without an appeal having been taken. 

History: En. Sec. 29, Ch. 227, L. 1943; 
amd. Sec. 11, Ch. 276, L. 1947. 

10-631. County commissioners authorized to provide funds. The county 
commissioners of all counties are hereby authorized, empowered, and re- 
quired to provide the necessary funds and to make all needful appropri- 
ations to carry out the provisions of this act. 

History: En. Sec. 30, Ch. 227, L. 1943. 


10-632. Other state institutions not affected. Nothing in this act shall 
be construed to repeal any portion of the acts relating to the industrial and 
vocational schools, or the act or acts relating to the bureau of child and 
animal protection, or the public welfare act. 

History: En. Sec. 33, Ch. 227, L, 1943. 
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10-633. Publicity forbidden. No publicity shall be given to any matter 
or proceeding in the juvenile court involving children proceeded against as, 
or found to be, delinquent children. 


History: En. Sec. 12, Ch. 276, L. 1947. 
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Section 
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TITLE 11 19 
CITIES AND TOWNS 


wre Ching 


General powers of cities and towns, 11-101 to 11-104. 

Classification and organization of cities and towns, 11-201 to 11-210. 

Changes in classification of cities and towns, 11-301 to 11-307. 

Additions of platted tracts to cities and towns, 11-401 to 11-405. 

Alteration of boundaries, exclusion and inclusion of territory, 11-501 to 
11-510. 

Plats of cities and towns and additions therete, 11-601 to 11-616. 

Officers and elections, 11-701 to 11-734. 

Executive powers—mayor—clerk—treasurer—chief of police and attorney, 
11-801 to 11-811. 

Powers of city and town councils, 11-901 to 11-989. 

Powers of city and town councils (continued), 11-1001 to 11-1014. 

Ordinances—initiative and referendum, 11-1101 to 11-1114. 

Contracts and franchises, 11-1201 to 11-1209. 

Presentation and payment of claims—city warrants, 11-1301 to 11-1309. 

Budget system for cities and towns, 11-1401 to 11-1413. 

Judgments—responsibility for damages by riots, 11-1501 to 11-1503. 

Judicial powers—police courts, 11-1601 to 11-1608. 

Municipal courts, 11-1701 to 11-1720. 

Police department, metropolitan police law, 11-1801 to 11-1833. 

Fire department—firemen’s disability and pension fund, 11-1901 to 11-1940. 

Fire protection in unincorporated towns—fire wardens, companies and dis- 
tricts, 11-2001 to 11-2031. 

Municipal regulation of plumbing—plumbing license, 11-2101 to 11-2111. 

Special improvement districts, 11-2201 to 11-2281. 

Municipal bonds and indebtedness, 11-2301 to 11-2330. 

Municipal revenue bond act of 1939, 11-2401 to 11-2413. 

Abatement of smoke nuisance, 11-2501 to 11-2511. 

Damage caused by change of grade, 11-2601 to 11-2606. 

Building regulations—zoning eommission, 11-2701 to 11-2709. 

Vacation and abandonment of streets, parks and townsites, 11-2801 to 
11-2805. 

Entry townsites on public domain for incorporated cities and towns, 11-2901 
to 11-2921. 

Entry townsites on public domain for unincorporated cities and towns, 
11-3001 to 11-3026. 

Commission form of government, 11-3101 to 11-3137. 

Commission-manager form of government, 11-3201 to 11-3285. 

Commission-manager form of government, continued, 11-3301 to 11-3336. 

City and county consolidated government, 11-3401 to 11-3460. 

City and county consolidated government, continued, 11-3501 to 11-3560. 

Metropolitan sanitary districts, 11-3601 to 11-3611. 


CHAPTER 1 
GENERAL POWERS OF CITIES AND TOWNS 


11-101. General powers. 

11-102. Distribution of powers of cities. 

11-103. Distribution of powers of towns. 

11-104. City or town, how named, general corporate powers. 


(4955) General powers. A city or town is a body politic and 


corporate, with the general powers of a corporation, and the powers specified 
or necessarily implied in this chapter, or in special laws heretofore enacted. 


History: Ap. p. Secs. 323, 324, 5th Div. Sec. 4955, R. C. M. 1921. Cal. Pol. C. Sec. 
Comp. Stat. 1887; re-en. Sec. 4700, Pol. C. 4354. 
1895; re-en. Sec. 3202, Rev. C. 1907; re-en. 
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Operation and Effect. 


A city has only such authority as is 
conferred upon it by express legislative 
declaration- or necessary implication, and 
where there is a fair and reasonable doubt 
as to the existence of a particular power, 
it must be resolved against the municipal- 
ity and the power denied. Davenport. v. 
Kleinschmidt, 6 M 502, 527, 13 P 249; 
City of Helena’ v. Kent, 32M 279, 283, 
80 P 258; State ex rel. Quintin v. Ed- 
wards, 40 M 287, 303, 106 P 695; Helena 
ete. Ry. Co. v.'City of Helena, 47 M 18, 31, 
130 P 446; Shapard v. City of Missoula, 49 
M 269,278, 141 P 544; Sharkey v. City 
of Butte, 52 M 16, 19, 155 P 266; State 
ex rel, Billings v. Billings Gas Co., 55 M 
102, 108, 173 P 799. 

A city has no powers except such as are 
conferred upon it by legislative grant 
either directly or by necessary implication. 
Davenport v. Kleinschmidt, 6 M 502, 527, 
13 P 249; City of Helena v. Kent, 32 M 
279, 283, 80 P 259; Palmer v. City of Hel- 
ena, 40 M 498, 507, 107 P 512; Sharkey v. 
City of Butte, 52 M 16, 19, 155 P 266; 
Stephens v. City of Great Falls, _. M 
__., 175 P 2d 408, 410. 

It is the duty of a city organized under 
the laws of this state to establish and 
improve streets, and damages can be re- 
covered by one who is injured by its neg- 
ligence in permitting its streets to become 
and remain in a dangerous condition. Sul- 
livan v. City of Helena, 10 M 134, 141, 25 
P 94; Snook v. City of Anaconda, 26 M 
128, 134, 66. P 756; May v. City of Ana- 
conda, 26 M 140, 142, 66 P 759; Ford v. 
Great Falls, 46 M 292, 306, 127 P 1004. 

This section, taken in connection with 
section 11-104, and subdivision 1 of sec- 
tion 11-901, constitutes a general grant of 
power, as well as a limitation of power, 
for authority is given to the city to pass 
all ordinances necessary for its govern- 
ment and management, and such. ordi- 
nances shall not contravene constitutional 
or statutory provisions. City of Helena 
v. Kent, 32 M 279, 285, 80 P 259. 

When the mode of exercising any power 
is pointed out in the statute granting it to 
a municipal corporation, the mode thus 
prescribed must be pursued in all substan- 
tial particulars. MeGillic’v. Corby, 37 M 
249, 254, 95 P 1063; Carlson v. City of 
Helena, 39 M 82, 109, 102 P 39; Shapard 
v. City of Missoula, 49 M 269, 278, 141 
P 544, 
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(4956) Distribution of powers of cities. 


CITIES AND TOWNS 


In an action against a city to recover 
damage for injuries to real property, an 
averment in the complaint that the city 
“igs a municipal corporation, organized 
and existing under the laws of the state,” 
was sufficient as against the objection 
that the pleading did not state a cause of 
action. Judicial notice will be taken of 
the fact that during a certain year a city 
was @& municipal corporation existing 
under the laws of this state. Drew v. City 
of Butte, 44 M 124, 125, 119 P 279. 

No consistency whatever has been ob- 
served in the legislative use of the term 
“town.” State ex rel. Powers v. Dale, 47 
M 227, 230, 131 P 670. 

The entire municipal code is to be 
treated as one statute whose provisions 
are interdependent. Brown v. Foster, 48 
M 114, 118, 135 P 993. 


References . 


Cited or applied as section 3202, revised 
codes, in Davis v. Stewart, 54 M 429, 434, 
171 P 281; State ex rel. McLeod v. Dis- 
trict Court, 67 M 164, 168, 215 P 240; 
State ex rel. Altop v. City of Billings et 
al., 79 M 25, 33, 255 P11; State ex rel. 
MeIntire v. City Council of The City of 
Libby, 107 M 216, 219, 82 P 2d 587; Pol- 
lard v. Montana Liquor Control Board, 114 
M 44, 46, 131 P 2d 974. 


Municipal Corporations¢—1. 
43 C.J. Municipal Corporations § 3. 
37 Am. Jur. Municipal Corporations, p. 


720, § 111 et seq.; p. 898, § 276 et seq. 


Power of municipal corporation to ac- 
cept and administer trust. 10 ALR 1368. 

Liability of municipal corporation upon 
implied contract for use of property which 
it received under an invalid contract. 42 
ALR 632. 

Power of municipal corporation or au- 
thorities to employ detectives. 45 ALR 
737. 

Municipal power to acquire, maintain 
and regulate airports. 69 ALR 325. 

Implied power of municipality to oper- 
ate nursery, quarry, gravel pit, etc., for 
production of material needed for carry- 
ing out powers expressly conferred upon 
it. 104 ALR 1342. 

Power of city or its officials as to com- 
promise of claims. 105 ALR 170. 

Power of city to maintain tourist cee 
115 ALR 1398. 

Power of municipalities to engage in 
joint process or enterprise. 123 ALR 997. 


Every city has legis- 


lative, executive, and judicial power. Its legislative power is vested in a city 
council, its executive power in a may or and his subordinate officers, and its 


judicial power in a police court. 
History: Ap. p. Secs. 323, 324, 5th Div. 


Comp. Stat. 1887; en. Sec. 4701, Pol. C. 
1895; re-en. Sec. 3203, Rev. C. 1907; re-en. 


Sec. 4956, R. C. M. 1921. Cal. Pol. C. Sec. 
4355. 
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GENERAL POWERS 


Operation and Effect 


In the exercise of its legislative powers, 
a city is ruling its people, and is bound 
to transmit its powers of government to 
its successive sets of officers unimpaired. 
State v. Great Falls City Council, 19 M 
518, 534, 49 P 15. 


References 

State ex rel. O’Hern v. Loud, 92 M 307, 
310, 14 P 2d 4382. 

Delegation of Powers 


A city cannot, even by express attempt, 
delegate any powers to others than those 


11-104 


who are empowered by statute either as 
officers or employees to act for the city. 
Municipalities have only such powers as 
are expressly granted, and such powers 
cannot be delegated. A city is, of. course, 
liable for damages arising out of the neg- 
ligence, of its officers. and employees for 
acts done within the scope of their em- 
ployment, but not otherwise. Lazich v. 
ity, of Butte, 116 M 386, 390, 154 P 2d 


Municipal, Corporations¢=57. 
43 C.J.. Municipal, Corporations § 173 et 
seq. 


11-103. . (4957) Distribution of powers of towns. Every town has legis- 
lative, executive, and judicial power. Its legislative power is vested in.a 
town council, its executive power in a mayor and his subordinate officers, 
and its judicial power in justices of the peace of the township in which the 
town is situated. | 


History: Ap. p. Secs. 323, 324, 5th Div. 


1895; re-en. Sec. 3204, Rev. C. 1907; re-en. 
Comp. Stat. 1887; en. Sec. 4702, Pol. C. 


Sec. 4957, R. C. M. 1921. 


11-104. (4958) City or town, how named, general corporate powers. 
Every city or town organized under this title is entitled “the city of....00...... 
Tet Ch ae re Set Tere UK reat, PNT cote? LOM TL Oly ates. ove eg hou -oaree LAT tit ) 
and by such name has perpetual succession ; may sue and be sued in.all courts 
and places, and. in all proceedings whatsoever, and may have and use a 
common seal; may purchase, receive, have, take, hold, lease, use, and enjoy 
property of every name or description, and dispose of the same for the com- 
mon benefit; and has such other powers as are incident to municipal corpo- 


rations not inconsistent with the laws of the United States or the state. 


History: Ap. p. Secs. 323, 324, 5th Div. 
Comp. Stat. 1887; en. Sec. 4703, Pol. C. 
1895; re-en. Sec. 3205, Rev. C. 1907; re-en. 
Sec. 4958, R. C. M. 1921. 


Operation and Effect 


Mandamus will lie to compel a city to 
audit and pay a bill which it owes to a 
water company for the rent of hydrants, 
although this section provides that cities 
may sue or be sued. State v. Great Falls 
City Council, 19 M 518, 537, 49 P 15; 
State ex rel. Kaiser W. Co. v. City of 
Philipsburg, 23 M 16, 22, 57 P 405. 

Municipalities may exercise only powers 
not in conflict with general law, unless 
additional power is plainly granted them. 
Stephens v. City of Great Falls, _. M 
__, 175 P 2d 408, 411. 


Rule That Creditor’s Residence is Place 
of Trial, Not Applicable to Municipal 
Corporations 

The rule that where a contract for 
payment of money entered into between 


persons residing at different places and 
place of payment not agreed upon, credi- 
tor’s residence becomes place of perform- 
ance and therefore place of trial does not 
apply to municipal corporations. Lillis v. 
City of Big Timber, 103 M 206, 209, 62 
Peano’: 


References 


Cited or applied as section 4703, polit- 
ical code, in State ex rel. Tel. Co. v. Mayor 
of Red Lodge, 30 M 338, 344, 76 P 758; 
City of Helena v. Kent, 32 M 279, 285, 80 
P 259; State ex rel. Altop v. City of Bil- 
lings et al., 79 M 25, 32, 255 P 11; State 
ex rel. McIntire v. City Council of the 
City. of Libby, 107 M 216, 219, 82 P 2d 
587. ) 


Municipal Corporations€=21, 221, 1016. 
43 & 44 C.J. Municipal Corporations 
§§ 56,57 et seq., 2081, 4649 et seq: 


811 


11-201 CITIES AND TOWNS 


CHAPTER 2 
CLASSIFICATION AND ORGANIZATION OF CITIES AND TOWNS 


Section 11-201. Cities and towns classified. 
11-202. Basis of classification. 
11-203. Organization of cities and towns—petition and census. 
11-204. Election—how conducted. 
11-205. First election for officers. 
11-206. Officers elected and conduct of election. 
11-207. Existing cities reorganized hereunder. 
11-208. Such cities become cities of the first or second class or towns. 
11-209. Old officers continue in office—election. 
11-210. Effect of reorganization of cities and towns hereunder. 


11-201. (4959) Cities and towns classified. Every city having a popula- 
tion of ten thousand or more is a city of the first class; every city having a 
population of less than ten thousand and more than five thousand is a city of 
the second class; every city having a population of less than five thousand 
and more than one thousand is a city of the third class; and every municipal 
corporation having a population of three hundred and less than one thousand 
is a town; provided, that every municipal corporation having a population of 
more than one thousand and less than twenty-five hundred, may by resolution 
adopted by the city or town council, as the case may be, pursuant to sections 
11-301 to 11-305, be either a city or town. Nothing in this act shall be con- 
strued as affecting the status or classification of any existing city or town. 


History: En. Sec. 4710, Pol. C. 1895; 171 P 281; State v. Board of County Com- 
re-en. Sec. 3206, Rev. C. 1907; re-en. Sec. missioners, 83 M 540, 555, 273 P 290; 
4959, R. C. M. 1921; amd. Sec. 1, Ch. 202, Pollard v. Montana Liquor Control Board, 
L. 1947. 114 M 44, 46, 131 P 2d 974. 


References Municipal Corporations€22. 
Cited or applied as section 3206, revised 43 C.J. Municipal Corporations § 57 et 
codes, in Davis v. Stewart, 54 M 429 434, seq. 


11-202. (4960) Basis of classification. The census taken under the di- 
rection of Congress of the United States in the year eighteen hundred and 
ninety, and every ten years thereafter, shall be the basis upon which the re- 
spective populations of said municipal corporations shall be determined, un- 
less a direct enumeration of the inhabitants thereof be made by the state or 
municipal corporation, in which case sueh direct enumeration constitutes 
such basis. 


History: En. Sec. 4711, Pol. C. 1895; 
re-en. Sec. 3207, Rev. C. 1907; re-en. Sec. 
4960, R. C. M. 1921. 


11-203. (4961) Organization of cities and towns—petition and census. 
Whenever the inhabitants of any part of a county desire to be organized into 
a city or town, they may apply by petition in writing, signed by not less 
than fifty qualified electors, residents of the state, and residing within 
the limits of the proposed incorporation, to the board of county commis- 
sioners of the county in which the territory is situated, which petition 
must describe the limits of the proposed city or town, and of the several 
wards thereof, which must not exceed one square mile for each five hundred 
inhabitants resident therein. The petitioners must annex to the petition a 
map of the proposed territory to be incorporated, and state the name of 
the city or town. The petition and map must be filed: in the office of the 
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CLASSIFICATION AND ORGANIZATION 11—205 


county clerk. Upon filing the petition, the board of county commissioners, at 
its next regular or special meeting, must appoint some suitable person to 
take a census of the residents of the territory to be incorporated. After 
taking the census, the person appointed to take the same must return the 
list to the board of county commissioners, ‘and the same must be filed by it 
in the county clerk’s office. No municipal corporation must be formed unless 


the number of inhabitants is three hundred or upwards. 


History: First general municipal in- 
corporation act was that of Feb. 17, 1881 
(L. 1881, pp. 13-38); superseded by Secs. 
315-440, 5th Div. Comp. Stat. 1887. Many 
of the provisions of this act are so differ- 
ent from the present law that exact his- 
torical comparisons of the several sec- 
tions cannot be made. This section en. 
Sec. 315, 5th Div. Comp. Stat. 1887; re-en. 
Sec. 4720, Pol. C. 1895; re-en. Sec. 3208, 
Rev. C. 1907; amd. Sec. 1, Ch. 56, L. 1909; 
re-en. Sec. 4961, R. C. M. 1921. 


Presumption of Regularity of Proceed- 
ings 

In a proceeding to enjoin a town from 
collecting municipal taxes on a forty-acre 
tract of land originally owned by an 
Indian ward on the ground that when the 
town was incorporated the consent of the 
federal government had not been given 


the rule that every presumption will be 
indulged in favor of the regularity of 
the proceedings if the corporate charter 
shows compliance with the applicable 
statutes (secs. 11-201 et seq.) particularly 
in view of sec. 93-1301-7 subd. 5 that 
official duty is presumed regularly per- 
formed, judgment of dismissal affirmed. 
Ogle v. Town of Ronan, 112 M394, 396, 
Lye 2s 251. 


References 


Cited or applied as section 3208, revised 
codes, as amended, in Davis v. Stewart, 54 
M 429, 434, 171 P 281. 


Municipal Corporations€—12(1) et seq. 

43 C.J. Municipal Corporations § 33 et 
seq. 

37 Am. Jur. 


626, Municipal Corpora- 
tions, §§ 7-17. 


to inelude it in the city limits, held, under 


11-204. (4962) Election—how conducted. After filing the petition and 
census, if there be the requisite number of inhabitants for the formation of a 
municipal corporation, as required in the preceding section, the county 
- commissioners must call an election of all the qualified electors residing 

in the territory, described in the petition. Said election must be held at 
a convenient place within the territory described in the petition, to be 
designated by the board, notice of which election must be given by publica- 
tion in some newspaper published within the limits of the territory to be 
incorporated, or, if none be published therein, by posting notice in three 
publie places within said limits. The notice must be published thirty days 
prior to the election, and must specify the time and place when and where 
the same is held, and contain a description of the boundaries of the city or 
town. The board must appoint judges and clerks of election, who must 
qualify as required by law, and after the election they must report the 
result to the board, together with the ballots cast at said election. The bal- 
lots used at the election must be “For incorporation” or “Against incorpo- 
ration,” and all elections must be conducted as provided in Title 23 of 
this code. 


History: En. Sec. 316, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2, p. 178, L. 1889; 
re-en. Sec. 4721, Pol. C. 1895; re-en. Sec. 
3209, Rev. C. 1907; re-en. Sec. 4962, R. 
C. M. 1921. 


11-205. (4963) First election for officers. When the incorporation of a 
city or town is completed, the board of county commissioners must give 
notice for thirty days in a newspaper published within the limits of the city 
or town, or, if none be published therein, by posting notices in six public 
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Municipal Corporations€12 (8). 
43 C.J. Municipal Corporations § 40. 


11~206 CITIES AND TOWNS 


places within the limits of the corporation, of the time and place or places 
of holding the first election for offices of the corporation. At such election 
all the electors qualified by the general election laws of the state, and who 
have resided within the limits of the city or town for six months, and within 
the limits of the ward for thirty days preceding the election, are qualified 
electors and may choose officers for the city or town, to hold office as pre- 
scribed in the next succeeding section. 


History: Ap. p. Sec. 318, 5th Div. Comp. tion,” as used in this section, is equiva- 
Stat. 1887; amd. Sec. 2, p. 178, L. 1889; re- lent in meaning to “next preceding the 
en. Sec. 4722, Pol. C. 1895; re-en. Sec. 3210, election.” Dowty v. Pittwood, 23 M 113, 
Rev. C. 1907; re-en. Sec. 4963, R. C. M. 118, 57 P 727. 

1921. . ‘19 


Operation and Effect 
The expression “preceding the elec- 


11-206. (4964) Officers elected and conduct of election... At such elec- 
tion there must be elected, in a city of the first class, a mayor, a police judge, 
a city attorney, a city treasurer, a city marshal, and two aldermen from each 
ward into which the city may be divided; in a city of the second class, a 
mayor, a police judge, a city treasurer, a city marshal, and two aldermen 
from each ward; in a town, a mayor, and two aldermen from each ward, 
who hold office until the first Monday of May after the first annual elec- 
tion, and until their successors are elected and qualified. The persons so 
elected must qualify in the manner prescribed by law for county officers. 
The board of county commissioners must appoint judges and clerks of 
election, and canvas and declare the result thereof. The election must be 
conducted in the manner required by law for the election of county officers. 


History: En. Sec. 318, 5th Div. Comp. 3211, Rev. C. 1907; re-en. Sec. 4964, R. 
Stat. 1887; amd. Sec. 2, p. 178, L. 1889; CC. M. 1921. 
re-en. Sec. 4723, Pol. C. 1895; re-en. Sec. 


Municipal Corporations¢-13. 
43 C.J. Municipal Corporations § 47. 


11-207. (4965) Existing cities reorganized hereunder. All cities and 
towns existing or heretofore incorporated under the laws of the territory or 
state of Montana, either under general or special laws or charters, on the 
adoption of this code become and are incorporated under the provisions of 
this code relative to the government of cities and towns, and have the powers 
conferred, or that may hereafter be conferred by law, upon cities or towns of 
the class to which each may belong. : 


History: En. Sec. 5032, Pol. C. 1895; rel. Powers v. Dale, 47 M 227,229, 230, 
re-en. Sec. 3481, Rev. C. 1907; re-en. Sec. 131 P 670. 
4965, R. C. M. 1921. Ravdrondes 


Operation and Effect Cited or applied as section 5032, polit- 
The use of the term “incorporated,” as ical code, in Drew v. City of Butte, 44 M 
applied to cities and towns, clearly con- 124, 125, 119 P 279. 
noting the opposite idea of unincorporated 


cities or towns, is clearly shown in this Municipal Corporations¢=11. 
and other sections of the eode. State ex 43° C.J. Municipal Corporations § 32 et 
seq. 


11-208. (4966) Such cities become cities of the first or second class or 
towns. Such cities or towns are and become cities of the first or second class 


or towns according to their population as determined by the federal census 
of 1890. 


History: En. Sec. 5033, Pol. C. 1895; Municipal Corporations¢=22. 
re-en. Sec. 3482, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations § 57 et 
4966, R. C. M. 1921. seq. , 
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11-209. (4967) Old officers continue in office—election. All officers of 
such city or town holding office at the time of the adoption of this code 
remain in office until the next annual election and the first Monday of May 
next ensuing thereafter, and until their successors are elected and qualified. 
The duties and compensation of such officers and the liabilities of sureties 
on official bonds remain the same. All elections must be held under the pro- 
visions of this code relative to the government of cities and towns. 


History: En. Sec. 5034, Pol. C. 1895; Municipal Corporations¢-11. 
re-en. Sec. 3483, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations § 47. 
4967, R. C. M. 1921. 


11-210. (4968) Effect of reorganization of cities and towns hereunder. 
Any such city or town is the identicai corporation theretofore existing, and 
the reorganization hereunder in no way affects or impairs the title to any 
property owned or held by such city or town, or in trust therefor, or any 
debts, demands, liabilities, bonds, or other evidences of indebtedness, or 
other obligations in favor of or against such city or town, or any action or 
proceeding then pending, nor does it operate to repeal or affect in any 
manner any ordinance, resolution, or by-law theretofore passed or adopted 
and remaining unrepealed, or to discharge any person from any liability, 
civil or criminal, for any violation thereof; but such ordinances, resolutions, 
and by-laws, so far as the same are not in conflict with that part of this code 
relating to the government of cities and towns, are and remain in full force 
until repealed or amended, and all proceedings commenced theretofore, after 
the adoption of this code, must be conducted in accordance with the pro- 
visions of this code relating to the government of cities and towns. 


History: En. Sec. 5035, Pol. C. 1895; statu quo of all municipal corporations in 
re-en. Sec. 3484, Rev. C. 1907; re-en. Sec. existence at the time of the adoption of 


4968, R. C. M. 1921. the code of 1895. It imparted no validity 
. ; ; to a void ordinance providing compensa- 
Operation and Effect tion for the acting mayor of a municipal- 


_ This section is not curative in character, ity. MeGillic v. Corby, 37 M 249, 254, 95 
but was intended simply to preserve the P 1063. 


CHAPTER 3 
CHANGES IN CLASSIFICATION OF CITIES AND TOWNS 


“4 


Section 11-301. Proceedings for advancement and census. 
. 11-302. Resolution declaring the advancement. 
11-303. New officers—election. 
11-304. Old ordinances, ete., remain in force until when. 
11-305. Cities may be reduced in class—proceedings. 
11-306. Disincorporation of city or town—proceeding. 
11-307. Duty of county clerk and city or town treasurer—property and money 
to be turned over. 


11-301. _ (4969) Proceedings for advancement and census. Whenever it 
manifestly appears to a city or town council from the last federal, state, 
county, city, or town census, that such city or town has the requisite popula- 
tion to entitle it to be classified as provided in section 11-201 of this code, 
such city or town must be advanced as provided in the next section. 


History: En. Sec. 4950, Pol. C. 1895; 3447, Rev. C. 1907; re-en. Sec. 4969, R. 
amd. Sec, 1, p. 225, L. 1897; re-en. Sec. C. M. 1921. 


11-302. (4970) Resolution declaring the advancement. If it appears by 
such census that the city or town contains the requisite population to be 
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11-303 CITIES AND TOWNS 


advanced, the council must thereupon, by resolution, declare that the town 
is advanced to a city of the first, second, or third class, or a city of the third 
class is advanced to a city of the second or first class, or a city of the second 
class is advanced to a city of the first class, as the case may be, and file a 
certified copy of such resolution in the office of the county clerk of the 
county and in the office of the secretary of state. Whereupon such town 
becomes a city of the first, second, or third class, and a city of the third 
class becomes a city of the second or first class, and a city of the second 
class becomes a city of the first class, as the case may be, to be governed 
under the provisions of this code relative to cities and towns. 


History: En. Sec. 4951, Pol. C. 1895; 3448, Rev. C. 1907; re-en. Sec. 4970, R. C. 
amd. Sec. 2, p. 225, L. 1897; re-en. Sec. M. 1921. 


11-303. (4971) New officers—election. The first election of officers of 
the new municipal corporation organized under the provisions of this chap- 
ter must be at the first annual municipal election after such proceedings, and 
the old officers remain in office until the new officers are elected and qualified. 


History: En. Sec. 4952, Pol. C. 1895; 
re-en. Sec. 3449, Rev. C. 1907; re-en. Sec. 
4971, R. C. M. 1921. 


11-304. (4972) Old ordinances, etc., remain in force until when. All 
ordinances, by-laws, and resolutions adopted by the old municipal corpora- 
tion, as far as consistent with the provisions of\this code relative to cities and 
towns, remain in force until repealed by the council of the new municipal 
corporation. 


History: En. Sec. 4953, Pol. C. 1895; 
re-en. Sec. 3450, Rev. C. 1907; re-en. Sec. 
4972, R. C. M. 1921. 


11-305. (4973) Cities may be reduced in class—proceedings. Whenever 
it appears by the census taken by the United States, state, or otherwise, that 
the population of a city of the first or second class has decreased so as to’ 
be insufficient in number to entitle it to be a city of that class, the council 
must thereupon, by a resolution, declare that such city be reduced to a 
city of the second class or town, as the case may be. A certified copy of 
such resolution must be filed in the office of the county clerk and in the 
office of the secretary of state, and thereafter such city becomes a city of 
the second class or a town, as the case may be, to be governed under the 
provisions of this code relative to cities and towns. The provisions of sec- 
tions 11-303 and 11-804 of this code apply to this section. 


History: En. Sec. 4954, Pol. C. 1895; 
re-en. Sec. 3451, Rev. C. 1907; re-en. Sec. 
4973, R. C. M. 1921. 


11-306. (4974) Disincorporation of city or town—proceeding. When- 
ever it appears by such census that a city or town has a population of less 
than five hundred (500) inhabitants, the corporate existence of such city or 
town under this code relative to cities and towns, may be discontinued, upon 
the filing of a petition requesting that such corporate existence be discon- 
tinued, signed by at least two-thirds (24) of the resident freeholders of said 
city or town, as certified to by the county clerk and recorder of the county 
in which said city or town is situated, with the board of county commis- 
sioners of said county. Upon the filing of said petition as above provided, 
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ADDITIONS OF PLATTED TRACTS 11-307 


with the board of county commissioners, the said board must declare by 
resolution, that the incorporation thereof be discontinued, and must provide 
for the payment of the indebtedness of the same, and thereafter annually 
levy a tax on all the property situated within the limits of such city or 
town until all of such indebtedness is paid. The books, documents, records, 
papers and seal of such city or town must be deposited with the county 
clerk for safe-keeping and reference, and the records of the police judge 
or police court must be deposited with one of the justices of the peace of 
the township in which such city or town is situated, who has power to exe- 


cute and complete all unfinished business of such police judge or court. 


History: En. Sec. 4955, Pol. C. 1895; 
re-en. Sec. 3452, Rev. C. 1907; re-en. Sec. 
4974, R. C. M. 1921; amd. Sec. 1, Ch. 3, 
L. 1931. 


Operation and Effect 


Held, in interpretation of this section, 
_ providing for the disincorporation of a 
town, and declaring that it may be dis- 
incorporated “upon the filing of a peti- 
tion, signed by at least two-thirds of the 
resident freeholders of said town, as cer- 
tified to by the county clerk, with the 
board of county commissioners,” etc., 
that thereunder the county clerk is au- 
thorized to certify to the fact that the 
petition is signed by the required number 
of resident freeholders. State ex rel. Peck 
v. Anderson, 92 M 298, 301, 13 P 2d 231. 
Id. In carrying out the command of the 
statute above (this section), the county 
clerk has the implied power of investigat- 
ing and determining who are the resident 
freeholders of the town the disincorpora- 
tion of which is sought, whether or not 
the signatures to the petition are genuine, 
and whether or not the total number of 
bona fide signers thereof constitute at 


least two-thirds of the resident freehold- 
ers. 

Id. While ordinarily the certificate, 
made by the county clerk under this sec- 
tion, that the petition for disincorpora- 
tion meets the requirements of the act, 
is conclusive and the board of county com- 
missioners must make the order of disin- 
corporation, mandamus should not issue to 
compel it to do so, if fraud or mistake on 
the part of the clerk be made apparent, 
the board having the implied power to dis- 
allow the petition if at a hearing wrong- 
doing or mistake be proven. 

Id. Signers of a petition such as the 
one above referred to may withdraw 
therefrom at any time before the county 
clerk has certified thereto and filed it 
with the board of county commissioners, 
unless they signed under misrepresenta- 
tions of material facts to induce action on 
their part, in which event, if they act 
promptly, they may be allowed to with- 
draw after the date of filing, provided 
their proof of fraud be clear and convivr>. 
ing. 


Municipal Corporations¢=51. 
43 C.J. Municipal Corporations § 164. 


11-307. (4975) Duty of county clerk and city or town treasurer—prop- 
erty and money to be turned over. The county clerk must send a certified 
copy of the resolution of discontinuance to the secretary of state, and all 
moneys in the hands of the city or town treasurer must be paid to the county 
treasurer, which must be applied in payment of the indebtedness of such city 
or town, and all other property must be delivered to the board of county 
commissioners, which must be sold and disposed of for the purpose of no~. 
ing such indebtedness. 


History: En. Sec. 4956, Pol. C. 1895; 
re-en. Sec. 3453, Rev. C. 1907; re-en. Sec. 
4975, R. C. M. 1921. 


CHAPTER 4 
ADDITIONS OF PLATTED TRACTS TO CITIES AND TOWNS 


Section 11-401. 
11-402. 
11-403. 
11-404. 
11-405. 


Additions to cities or towns. 

Additions, how made. 

Extension of boundaries to include contiguous platted tracts. 
Land when deemed contiguous. 

Election on the question of annexation. 
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11-401. (4976) Additions to cities or towns. Whenever territory ad- 
joining any incorporated city or town is surveyed, and laid off into streets 
or blocks as an addition thereto, upon filing the map or plat thereof in the 
office of the county clerk, said territory may become a part of such city or 
town, upon the approval of the mayor and a majority of the council indorsed 


thereon. 


History: En. Sec. 4724, Pol. C. 1895; 
re-en. Sec. 3212, Rev. C. 1907; re-en. Sec. 
4976, R. C. M. 1921. 


Operation and Effect 


Where a certain tract of land was not 
a part of the city, and the owner was not 
entitled to the privileges of an owner of 
city lots, he was under no obligation to 
pay special assessments for a sewer con- 
structed by the city in the street in front 
of such land. Farlin v. Hill, 27 M 27, 36, 
69 P 237. See Sharkey v. City of Butte, 
52 M 16, 21, 155 P 266. 

The use of the term “incorporated,” as 
applied to cities and towns, clearly con- 
noting the opposite idea of unincorporated 
cities or towns, is clearly shown in this 


The approval of the mayor and a major- 
ity of the council indorsed on the map or 
plat of an addition to a city or town is 
essential to bring the territory included 
therein within the jurisdiction of the 
council. Pool v. Town of Townsend, 58 
M 297, 304, 191 P 385. 


References 


Cited or applied as section 3212, revised 
codes, in Barnard Realty Co. v. City of 
Butte, 48 M 102, 113, 136 P 1064; De San- 
dro v. Missoula Light & Water Co., 48 M 
226, 234, 136 P 711. 


Municipal Corporations¢—43. 
43 C.J. Municipal Corporations § 133. 
37 Am. Jur. 639, Municipal Corpora- 


and other sections of the code. State ex tions, §§ 23-34. 
rel. Powers v. Dale, 47 M 227, 229, 230, } 
131 P 670. | 7 


11-402. (4977) Additions, how made. The council has control of all 
such additions, and power by ordinance to compel the owners of these ad- 
ditions to lay out streets, avenues, and alleys, so.as to have the same cor- 
respond in width and direction and be continuations of the streets, avenues, 
and alleys in the city or town, or in the addition thereto, contiguous to or 
near the proposed addition. The owner of any addition has no rights or 
privileges unless the terms and conditions of the ordinance are complied 
with, and the plat thereof has been submitted to and approved by the mayor 
and council, and such approval indorsed thereon. 

History: En. Sec. 4725, Pol. C. 1895; References 
re-en. Sec. 3213, Rev. C. 1907; re-en. Sec. Cited or applied as section 3213, revised 
4977, R. C. M. 1921. codes, in Barnard Realty Co. v. City of 
Butte, 48 M 102, 113, 136 P 1064; De San- 
dro v. Missoula Light & Water Co., 48 M 
226, 234, 136 P 711. 

11-403. (4978) Extension of boundaries to include contiguous platted 
tracts. (1) Cities or towns of the first class. Any tracts or parcels of land, 
which have been or may hereafter be platted into lots or blocks, streets, and 
alleys, and the map or plat thereof filed in the office of the county clerk and 
recorder of the county in which the same are situated, and which shall be 
contiguous to any incorporated city of the first class, may be embraced with- 
in the corporate limits thereof, and the boundaries of such city of the first 
class extended so as to inelude the same in the following manner: When, in 
the judgment of any city council of a city of the first class, expressed by 
resolution duly and regularly passed and adopted, it will be to the best in- 
terest of such city and the inhabitants thereof, and of the inhabitants of 
any contiguous platted tracts or parcels of land, as aforesaid, that the 
boundaries of such city shall be extended, so as to include the same within 
the corporate limits thereof, the city clerk of such city shall forthwith 
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cause to be published in the newspaper published nearest such platted tracts 
or parcels of land, at least once a week for two successive weeks, a notice 
which shall be to the effect that such resolution has been duly and regu- 
larly passed, and that for a period of twenty days after the first publica- 
tion of such notice, such city clerk will receive expressions of approval or 
disapproval, in writing, of the proposed extensions of the boundaries of such 
city of the first class, from resident freeholders of the territory proposed 
to be embraced therein. The clerk shall, at the next regular meeting of 
the city council of such city of the first class after the expiration of said 
twenty days, lay before the same all communications in writing by him so 
received for its consideration, and if, after considering the same, such 
council shall duly and regularly pass and adopt a resolution to that effect, 
the boundaries of such city of the first class shall be extended so as to em- 
brace and include such platted tracts or parcels of land, the time when the 
same shall go into effect to be fixed by such resolution; provided, that such 
resolution shall not be adopted by such council if disapproved, in writing, 
by a majority of the resident freehoiders of the territory proposed to be 
embraced. 

(2) Cities and towns of the second and third class. Any tracts or par- 
eels of land, which shall be contiguous to any incorporated cities or towns 
of the second and third class, may be embraced within the corporate limits 
thereof and the boundaries of such cities or towns of the second and third 
elass extended so as to include the same in the following manner: When, 
in the judgment of any such city or town council, expressed by resolution 
duly and regularly passed and adopted, it will be to the best interest of such 
eity, or town and the inhabitants thereof, and of the inhabitants of any con- 
tiguous tracts or parcels of land, as aforesaid, that the boundaries of such 
- city or town shall be extended, so as to include the same within the corpo- 

rate limits thereof, the city or town clerk of such city or town shall forth- 
with notify in writing all property holders within the boundaries of the 
territory proposed to be embraced, and cause to be published in the news- 
paper published nearest such tracts or parcels of land, at least once a week 
for two successive weeks, a notice which shall be to the effect that such reso- 
lution has been duly and regularly passed and that for a period of twenty 
days after the first publication of such notice, such city or town clerk will 
receive expressions of approval or disapproval, in writing, of the proposed 
extensions of the boundaries of such city or town, from freeholders of the 
territory proposed to be embraced therein. The clerk shall, at the next 
regular meeting of the city or town council after the expiration of said 
twenty days, lay before the same all communications in writing by him so 
received for its consideration, and if, after considering the same, such coun- 
ceil shall duly and regularly pass and adopt a resolution to that effect, the 
boundaries of such city or town of the second or third class, shall be ex- 
tended so as to embrace and include such tracts or parcels of land, the time 
when the same shall go into effect to be fixed by such resolution; provided, 
that such resolution shall not be adopted by such council, if disapproved, in 
writing, by a majority of the freeholders of the territory proposed to be 
embraced. | 

(3) Whenever two or more adjacent tracts taken as a whole shall ad- 
join the city, they may be included in one resolution under subdivision 2 
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hereof, although one or more of said tracts taken alone may not be adjacent 


to the corporate limits as then existing. 


History: En. Sec. 1, Ch. 30, L. 1905; 
re-en. Sec. 3214, Rev. C. 1907; re-en. Sec. 
4978, R. C. M. 1921; amd. Sec. 1, Ch. 52, 
L. 1925. 


Remedy for Illegal Inclusion 


The remedy of injunction is available 
to one whose taxes would be increased by 
an illegal inclusion of his property within 
the limits of a city. Sharkey v. City of 
Butte, 52 M 16, 23, 155 P 266. 

Id. The recital in a city council’s reso- 
lution that territory proposed to be an- 
nexed to the city was contiguous and plat- 
ted, when such was not the fact, could not 
inure to the city’s benefit, or preclude a 
resident of the territory attempted to be 
annexed, from any available remedy he 
would otherwise have. 


Term “Incorporated” 


The use of the term “incorporated,” as 
applied to cities and towns, clearly con- 
noting the opposite idea of unincorporated 
cities and towns, is clearly shown in this 
and other sections of the code. State ex 
rel. Powers v. Dale, 47 M 227, 229, 230, 


ceedings had to annex territory, a portion 
of which was unplatted, contrary to the 
provisions hereof, were void in toto. Shar- 
key v. City of Butte, 52 M 16, 21, 155 P 
266. 

Id. Where the purpose of a taxpayer’s 
action was to have proceedings looking to 
the annexation of territory to a city -de- 
clared void ab initio, and the city en- 
joined from assuming jurisdiction over the 
persons or property situated within un- 
platted territory illegally sought to be in- 
cluded, the attack was direct and not col- 
lateral. 


When Eligible for Incorporation 


The language of this section is unequiv- 
ocal, declaring that before any territory 
is eligible for incorporation in a city by 
an extension of the city’s boundaries, such 
territory must be (a) platted into lots or 
blocks, streets, and alleys; (b) a map or 
plat thereof must be on file with the 
county clerk and recorder; and (c) the 
territory must be contiguous to the city’s 
limits. Sharkey v. City of Butte, 52 M 
16, 20, 155 P 266. 


131 P 670. 
Municipal Corporations€—33(1) et seq. 
Unplatted Ground 43 O.J. Municipal Corporations § 81 et 
A city may not extend its boundaries so_ seq. 
as to include unplatted ground, and pro- 


11-404. Land when deemed contiguous. Tracts or parcels of land, pro- 
posed to be annexed to a city or town, under the provision of section 11-403, 
shall be deemed contiguous to such city or town, even though such tracts or 
parcels of land may be separated from such city or town by a street or other 
roadway, irrigation ditch, drainage ditch, or a strip of unplatted land too 
narrow or too small to be platted. 


History: En. Sec. 1, Ch. 95, L. 1945. 


11-405. (4979) Election on the question of annexation. When a city or 
town desires to be annexed to another and contiguous city or town, the coun- 
eil of each thereof must appoint three commissioners to arrange and report 
to the municipal authorities respectively, the terms and conditions on 
which the annexation can be made, and if the city or town council of 
the municipal corporation to be annexed approves of the terms thereof, it 
must by ordinance so declare, and thereupon submit the question of an- 
nexation to the electors of the respective cities or towns. If a majority of 
the electors vote in favor of annexation, the council must so declare, and a 
certified copy of the proceedings for annexation and of the ordinances must 
be filed with the clerk of the county in which the cities or towns so annexed 
are situated, and when so filed the annexation is complete, and the city or 
town to which the annexation is made has power, in addition to other powers 
conferred by this title, to pass all necessary ordinances to carry into effect 
the terms of the annexation. Such annexations do not affect or impair any 
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rights, obligations, or liabilities then existing, for or against either of such 


cities or towns. 

History: En. Sec. 322, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 4727, Pol. C. 1895; 
re-en. Sec. 3215, Rev. C. 1907; re-en. Sec. 


Municipal Corporations¢=34. 
43 C.J. Municipal Corporations § 92 et 
seq. 


4979, R. C. M. 1921. 


CHAPTER 5 
ALTERATION OF BOUNDARIES, EXCLUSION AND INCLUSION OF TERRITORY 


Section 11-501. Alteration of boundaries of cities and towns—exclusion of portion. 


11-502. Petition—contents—notice—consideration of communications—action of 
council—meaning of terms “contiguous” and “adjacent.” 

11-503. Resolution and map to be filed—effective date of resolution. 

11-504. Liability of excluded territory for existing indebtedness. 

11-505. Jurisdiction of city or town for levying tax to pay existing indebtedness. 

11-506. Alteration of boundaries of cities and towns—inclusion of territory—peti- 
tion and election. 

11-507. Submission of question of annexation—election, how conducted and 
returned—annexation when complete. 

11-508. Territory which may not be annexed. 

11-509. Lands used for certain purposes may not be annexed. 

11-510. Act applicable to cities of what population. 

11-501. (4979.1) Alteration of boundaries of cities and towns—exclusion 


of portion. The boundaries of any imcorporated city or town of this state 
may be altered and a portion of the territory thereof excluded therefrom, 
and the councils of such cities and towns are hereby granted power to enact 
resolutions for that purpose after proceedings had as required in this act. 


History: En. Sec. 1, Ch. 33, L. 1927. 


Municipal Corporations¢=27. 

43 C.J. Municipal Corporations § 64. 

37 Am. Jur., Municipal Corporations, pp. 
632-634, §§ 15, 16; pp. 639-661, §§ 23-42. 

Liability in respect of taxes derived 
from territory improperly annexed to 
municipal or political division. 35 ALR 
477. 


Power to extend boundaries of muni- 
cipal corporations. 64 ALR 1335. 

Constitutionality of statute for forma- 
tion or change of municipal corporations 
as affected by objection that they impose 
nonjudicial functions on courts. 69 ALR 
290. 

Right of political division to challenge 
acts or proceedings by which its boun- 
daries are affected. 86 ALR 1374. 


Rights and remedies of creditor of Power of legislature to detach land 
municipal corporation which is dissolved from municipal corporations. 117 ALR 
or combined with another municipal 267. 


Injunction against municipal tax upon 


body. 47 ALR 128. 
ground involving attack on inclusion of 


Facts warranting extension or reduc- 


tion of municipal boundaries. 62 ALR _ property within municipal boundaries. 
1011. 129 ALR 261. 
11-502. (4979.2) Petition—contents—notice—consideration of communi- 


cations—action of council—meaning of terms “contiguous” and “adjacent.” 
(1) <A petition in writing signed by a number of the qualified electors re- 
siding within the corporate limits of such city or town, equal to a majority of 
the votes cast at the last city election held therein, or by the owners of not 
less than three-fourths in value of the territory sought to be excluded, shall 
be filed with the clerk of such city or town. Such petition shall set out and 
‘describe the territory to be excluded from the corporate limits, which ter- 
ritory must be on the border of such city or town, and the alteration of 
the boundaries desired by the petitioners, together with the boundaries 
of the city or town as it will exist efter such change is made, and shall 
pray that the council of such city or town shall enact a resolution altering 
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the boundaries of such city or town and excluding therefrom the territory 
therein described. Said petition shall also describe the streets, alleys, ave- 
nues and public places, if any, in the territory sought to be excluded, and 
shall distinctly specify which of said streets, avenues, alleys or public places 
are to be retained for the use of the public after the territory has been ex- 
eluded from the corporate limits of such city or town. Such petition shall be 
presented to the council of such city or town at the next regular meeting 
after the filing thereof. 

-«(2)y> If said council by resolution, duly and regularly passed and adopted, 
shall find that said petition is signed by the requisite number of qualified. 
electors of said city or town, or by the owners of not less than three-fourths 
in value of the territory to be excluded, and that the territory petitioned to 
be excluded is within the corporate limits and on the border thereof, and 
that the granting of said petition will be to the best interest of such city 
or town and the inhabitants thereof, and will not materially mar the sym- 
metry of such city or town, the city or town clerk of such city or town shall 
forthwith cause to be published in the newspaper nearest such territory 
petitioned to be excluded, at least once a week for two successive weeks, a 
notice which shall be to the effect that such resolution has been duly and 
regularly passed and that for a period of twenty days after the first publica- 
tion of such notice, such city or town clerk will receive. expressions of ap- 
proval or disapproval, in writing, of the proposed alterations of the bound- 
aries of such city or town by the exclusion of the territory petitioned to be 
excluded, from the owners of the territory proposed to be excluded. | 

(3) The clerk shall, at the next regular meeting of the city or town 
council, after expiration of the said twenty days, lay before the same all 
communications in writing by him so received for its consideration, and if, 
after considering the same, such council shall duly and regularly pass and 
adopt a resolution to that effect, the boundaries of such city or town shall be 
altered so as to exclude the territory described in said petition. Said reso- 
lution shall also describe the streets, avenues, alleys and public places in said 
excluded territory which are to be vacated and abandoned and, upon the 
filing of the certified copy of the resolution as hereinafter provided, all such 
streets, avenues; alleys and public places, unless expressly excepted in said 
resolution, shall be deemed to be vacated and abandoned and the title thereto 
shall revert to the owners of the adjacent property. Such resolution shall 
not be finally adopted by such council after written disapproval by a ma- 
jority of the owners in value of the territory proposed to be excluded, nor 
after written disapproval or protest by a majority of the owners in value 
of property within the corporate limits of said city or town immediately 
adjacent and contiguous to the territory sought to be excluded. That for 
the purposes of this act the words “contiguous” and “adjacent” shall include. 
property on the opposite side of a street or alley from the property sought 
to be withdrawn. 


History: En. Sec. 2, Ch. 33, L. 1927; Municipal Corporations€—33 (1) et seq. . 
amd. Sec. 2, Ch. 130, L. 1935. 43 C.J. Municipal Corporations § 81 et 
seq. 


- 11-503. (4979.3) Resolution and map to be filed—effective date of reso- 
lution. Within thirty days after the passage and approval of said resolution, 
a copy thereof duly certified by the clerk of said city or town, together with 
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a map Showing the corporate limits of said city or town as altered and 

changed, shall be filed-in the office of the county clerk and recorder of the 

county in which said city or town is located. Said resolution shall become 

effective thirty days after its passage and approval, and thereafter the 

boundary of said city or town shall be as set forth in said resolution. 
History: En. Sec. 3, Ch. 33, L. 1927. 


11-504. (4979.4) Liability of peeiiden territory for existing indebted- 
ness. Such alteration shall not relieve any territory excluded from the 
limits ofa city or town, from its liability. on account of any outstanding 
bonded indebtedness of ‘sich city or town, or any indebtedness of any im- 
provement district of which the excluded territory is a part, existing at the 
time of the passage of such resolution. 

History: En. Sec. 4, Ch..33, L. 1927. Municipal Corporations€=36(3). 

Gites 43 C.J. Municipal Corporations § 122 et 

seq. 

11-505. (4979.5) Jurisdiction of city or town for levying tax to pay 
existing indebtedness. For the purpose of levying any tax or assessment 
necessary for the collection of any of the indebtedness specified in section 
11-504, the territory so ga chu Ged shall be and remain under the jurisdiction 
_ of such city or town. 


History: En. Sec. 5, Ch. 33, L. 1927. | Municipal Corporations€=36(4). ~ 
43 C.J. Municipal Corporations § 126. 


11-506. Alteration of boundaries of cities and towns—inclusion of terri- 
tory—petition and election. (1) The boundaries of any incorporated town 
or city, whether heretofore or hereafter formed, may be altered and new 
territory or territories annexed thereto, incorporated and included therein, 
and made a part thereof, upon proceedings being had and taken as in this 
act provided. The council, or other legislative body of any such municipal 
corporation, upon receiving a written petition therefor containing a descrip- 
tion of the new territory or territories asked to be annexed to such corpo- 
ration, and signed by not less than thirty-three and one-third per cent 
(3314%) of the resident free holder electors of the territory proposed to be 
annexed must, without delay, submit to the electors of such municipal corpo- 
ration and to the electors residing in the territory or territories proposed by 
such petition to be annexed to such corporation, the question whether such 
new territory or territories shall be annexed to, incorporated in, and made a 
part of said municipal corporation. . 

(2) Such question may be so “submitted at the next general municipal 
election to be held in such municipal corporation, or it may be so submitted 
prior to such general election, either at a special election called therein for 
that purpose, or at any other municipal election therein, except an election at 
which, the submission of such question is prohibited by law; and such council 
or legislative body is hereby empowered to and it shall Ba its duty to cause 
notice to be given of such election by the publication of a notice thereof in 
a newspaper printed and published in such municipal corporation at least 
once a week for a period of three (3) successive weeks next preceding the 
date of such election, or if there is no newspaper printed in such muni- 
cipal corporation, then such’ notice shall be published in like manner for a 
like period in the nearest town or city in the county in which said territory 
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or territories to be annexed is situated, in which such newspaper is printed. 
Such notice shall distinctly state the proposition to be submitted, i. e., that 
it is proposed to annex to, incorporate in, and make a part of such municipal 
corporation the territory or territories sought to be annexed, specifically 
describing the boundaries thereof; and in said notice the qualified electors 
of said municipal corporation, and the qualified electors residing in said 
territory or territories so proposed to be annexed, shall be invited to vote 
upon such proposition by placing upon their ballots the words “for annexa- 
tion” or “against annexation”, or words equivalent thereto. 


(3) Such council or legislative body is hereby empowered, and it shall 
be its duty, to establish, and in such notice of election designate the voting 
precinct or precincts, the date of said election, the place or places at which, 
and the hours between which the polls will be opened for such election, and 
such other information regarding said election as the said council or legisla- 
tive body may deem proper. Such place or places shall be that or those 
commonly used as voting places within such municipal corporation, and 
also that or those commonly used by the electors residing in such new 
territory or territories. 

History: En. Sec. 1, Ch. 168, L. 1945. 


11-507. Submission of question of annexation—election, how conducted 
and returned—annexation when complete. (1) If the question of annexa- 
tion is submitted at a special election called for such purpose, the city or 
town council, or other legislative body, shall fix the hours through which 
the polls are to be kept open, which shall be not less than eight (8), and 
which must be stated in the notice of election, and may appoint a smaller 
number of judges than is required at a general city or town election, but 
in no case shall there be less than three (8) judges in a precinct and such 
judges shall act as their own clerks. If the question of annexation is sub- 
mitted at a general city or town election, the polls shall be kept open during 
the same hours as are fixed for the general election, and the judges and 
clerks for such general election shall act as the judges and clerks thereof. 


(2) Whenever the question of annexation under this title is submitted 
at either a general city or town election, or at a special election, separate 
ballots, white in color and of convenient size, shall be provided therefor. 
The election shall be conducted, and the returns made in the same manner 
as other city or town elections; and all election laws governing city and 
town elections shall govern insofar as they are applicable, but if such 
question be submitted at a general city or town election, the votes thereon 
must be counted separately, and separate returns must be made by the 
judges and clerks at such election. If the said annexation election is held 
at the same time as a general city or town election, then the returns shall be 
canvassed by the city or town council at the same time as the returns for 
such general election; but if the question of annexation is submitted at a 
special election, then the city or town council shall meet within ten (10) 
days after the date of the holding of such special election and canvass the 
returns. . 


(3) If it is found that a majority of such votes were cast in favor of 
the annexation, the city or town council, or other legislative body shall, at a 
regular or special meeting held within thirty (30) days thereafter, pass 
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and adopt a resolution providing fcr such annexation. Such resolution 
shall recite that a petition has been filed with the said council or other 
legislative body with a sufficient number of signatures of thirty-three and 
one-third per cent (8314%) of the resident free holder electors of the 
territory proposed to be annexed; a description of the boundaries of the 
territory or territories to be annexed; a copy of the resolution ordering a 
general or special election thereof, as the case may be; a copy of the notice 
of such election; the time and result cf the canvass of the votes received in 
favor of annexation, and the number thereof cast against annexation; and 
that the boundaries of such city or town, by such resolution, shall be. ex- 
tended so as to embrace and include such territory or territories as the 
same are described in the petition for annexation, which said resolution 
shall be incorporated in the minutes of said council or legislative body. 

(4) The clerk or other officer performing the duties of clerk of such 
council or legislative body, shall promptly make and certify under the seal of 
said municipal corporation, a copy of said record so entered upon said 
minutes, which document shall be filed with the clerk of the county in which 
the city or town to which said territory or territories are sought to be 
annexed, is situated. From and after the date of the filing of said document 
in the office of the said county clerk, the annexation of such territory or 
territories so proposed to be annexed shall be deemed and shall be complete 
and thenceforth such annexed territory or territories shall be, to all intents 
and purposes, a part of said municipal corporation, and the said city or 
town to which the annexation is made, has the power to pass all necessary 
ordinances pertaining thereto. 


History: En. Sec. 2, Ch. 168, L. 1945. 


11-508. Territory which may not be annexed. No territory which, at 
the time such petition for such proposed annexation is presented to such 
council or legislative body, forms any part of any incorporated town or 
city, shall be annexed under the provisions of this act. 


History: En. Sec. 3, Ch. 168, L. 1945. 


11-509. Lands used for certain purposes may not be annexed. No 
parcel of land which, at the time such petition for such proposed annexation 
is presented to such council or legislative body, is used in whole or in part 
for agricultural, mining, smelting, refining, transportation, or any industrial 
or manufacturing purpose or any purpose incident thereto, shall be annexed 
under the provisions of this act. 


History: En. Sec. 4, Ch. 168, L. 1945. 


11-510. Act applicable to cities of what population. This act shall not 
be applicable to cities having a population, as shown by the last preceding 
federal census of less than twenty thousand (20,000) and not more than 
thirty-five thousand (35,000) and shall not repeal section 11-403 having 
reference to extension of the corporate limits of cities of the first, second 
and third classes to include contiguous land, but is intended and does 
provide an alternative method for the annexation of territory or territories 
to municipal corporations. When any proceedings for annexation of terri- 
tory or territories to any municipal corporation are commenced under this 
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act the provisions of this act and cf such amendments thereto as may 
thereafter be adopted, and no other, shall apply to such proceedings. 
History: En. Sec. 5, Ch. 168, L. 1945. 


CHAPTER 6 
PLATS OF CITIES AND TOWNS AND ADDITIONS THERETO 


Section 11-601. Plats and surveys to be made and recorded. 

11-602. What plat must contain. 

11-603. Survey—by whom to be made and what to contain. 

11-604. Further requirements as to survey. 

11-605. Certificate of surveyor. 

11-606. Certificate of dedication and form. 

11-607. Abstract of title—release of mortgage or other iien—inclusion of 
release and judgment in abstract—provision for consent in lieu of 
release of mortgages or other liens. 

11-608. Plat to be prepared in duplicate—approval of same by municipal council 
or county commissioners—filing and recording. 

11-609. Plats must be made on mounted drawing paper, filed and recorded. 

11-610. No lots to be sold until plat recorded—penalty. 

11-611. Donations or grants on a plat has the effect of a deed. 

11-612. New survey and plat may be ordered. 

11-613. Form of plat may be prescribed by ordinance. 

11-614. Small and irregularly shaped tracts must be platted, surveyed and certi- 
fied before sale. ‘ 

11-615. Penalty for violation of law. 

11-616. Vacation of recorded plat. 


11-601. (4980) Plats and surveys to be made and recorded. aug person, 
company, or corporation, who may lay out any city or town, or any addition 
to any city or town, or any tract of land within the limits of any city or 
town, or townsite, or transfer any lots, blocks, or tracts therein, must cause 
to be made an accurate survey and plat thereof, and cause the same to be 
recorded in the office of the county clerk and recorder of the county in 

which such land lies. 


History: En. Sec. 5000, Pol. C. 1895; Hill, 27 M 27, 33, 69 P 237; as section 
re-en. Sec. 3465, Rev. C. 1907; amd. Sec. 1, 3465, revised codes, in De Sandro v. Mis- 
Ch. 119, L. 1917; re-en. Sec. 1, Ch. 64, L. soula Light & Water Co., 48 M 226, 234, 


1933. 136 P 711. 
References Municipal Corporations¢—43. 
Cited or applied as section 5000, polit- 43 C.J. Municipal Corporations § 133 et 


ical code, before amendment, in Farlin v. seq. 


11-602. (4981) What plat must contain. The plat must pn as follows: 
1. All streets, alleys, avenues, and highways, and the width thereof. 
2. All parks, squares, and all other grounds dedicated or reserved for 
public uses, with the boundaries and dimensions thereof. 
3. All lots and blocks with their boundaries, designating such lots and 
blocks by numbers, and giving the dimensions of every lot and block. 
4. The angles of intersection of all boundary lines of the lots and blocks 
_wherever the angle of intersection is not a right angle. 
5. The location of all stone or iron monuments set to establish street 
- lines. 
6. The exterior boundaries of the piece of land so platted, giving such 
- boundaries by true courses and distances. 
| 7. The location of all section corners or legal subdivision corners of 
- sections within the limits of said plat. 
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8. The adjoining block corners of all surveyed. and adjoining additions, 
and the streets, alleys, avenues, and highways of such adjoining additions, 
for the purpose of showing how the new plat and survey conform to such 
adjoining addition of surveyed and platted ground. 7 


9. For the purpose of promoting the public comfort, welfare, and 
safety, such plat and survey must show that at least one-ninth of the platted 
area, exclusive of streets, alleys, avenues, and highways, is forever dedi- 
eated to the public for parks and playgrounds; the one-half of such area 
so dedicated to the public for parks and playgrounds may be distributed in 
small plots of not less than one block in area through the different parts 
of the area platted; and the one-half shall be consecrated into larger parks 
on the outer edge of the area so platted. The board of county commissioners 
of the county, or the council of the city or town, is hereby authorized to 
suggest suitable places for such parks and paneroun dst and for good cause 
shown may make an order in the proceedings of such body (to be indorsed 
and certified on said plat), diminishing the amount of such area herein 
required to be dedicated as public parks and playgrounds to not less than 
one-twelfth thereof, exclusive of streets, alleys, avenues, and highways; 
provided, that where such platted area consists of a tract of land containing 
less than twenty acres, such board of county commissioners of the county, 
or the couneil of the city or town, may make an order in the proceedings of 
such body, to be endorsed and certified on said plat, that no park or play-. 
eround be set aside or dedicated. 


History: Ap. p. Sec. 1, p. 39, L. 1883; 


re-en. Sec. 2031, 5th Div. Comp. Stat. 
1887; amd. Sec. 1, p. 226, L. 1889; amd. 


Sec. 5001, Pol. C. 1895; re-en. Sec. 3466, 


Rev. C. 1907; amd. Sec. 2, Ch. 119, L. 


1917; re-en. Sec. 4981, R. ©. M. 1921. 


ical code, before amendment, in Farlin v. 
Hill, 27: M 27, 33, 69 P 237; as section 
3466, revised codes, before amendment, in 
Barnard Realty Co. v. City of Butte, 48 
M 102, 113, 136 P 1064; State ex rel. Cot- 
ter v. District Court, 49 M 146, 152, 140 


P 732. 
References 
Cited or applied as section 5001, polit- 
11-603. (4982) Survey—by whom to be made and what to contain. A 


survey of the city or town site or addition must be made by the county 
surveyor, or some other competent surveyor, who must mark all the corners 
of the blocks and lots shown on the plat by substantial stakes or monuments, 

and must set stone or iron monuments at the points of intersection of ne 
center lines of all the streets, where practicable, or as near as possible to 
such points, and their location must be shown by marking on the plat the 
distances to the block corners adjacent thereto. The top of such monument 
must be placed one foot below the surface of the ground, and in size must 
be six inches by six inches, and be ‘placed in the eras to the depth of 
one foot. : 


History: En. Sec. 5002, Pol. C. 1895; re- 
en, Sec. 3467, Rev. C. 1907; re-en. Sec. 
4982, R. C. M. 1921. 


11-604. (4983) Further requirements as to survey. If a stone is used 
as a monument it must have a cross-cut in the top at the point of intersection 
of the street lines, or a hole may be drilled in the stone to mark such point. 
If an iron monument is used, it must be at least two inches in diameter by 
two and one-half feet in length, and may be either solid iron or pipe. The 
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dimensions of the monuments must be marked on the plat, and establish per- 
manently the lines of all the streets. 


History: En. Sec. 5003, Pol. C. 1895; 
re-en. Sec. 3468, Rev. C. 1907; re-en. Sec. 
4983, R. C. M. 1921. 


11-605. (4984) Certificate of surveyor. The surveyor must make and 
subscribe in the plat a certificate that such survey was made according to 
the provisions of this chapter, stating the date of survey, and verify the 
same by his oath. 


History: En. Sec. 5004, Pol. C. 1895; 
re-en. Sec. 3469, Rev. C. 1907; re-en. Sec. 
4984, R. C. M. 1921. 


References 


Cited or applied as section 5004, polit- 
ical code, in Farlin v. Hill, 27 M 27, 38, 
69 P 237. 


11-606. (4985) Certificate of dedication and form. The owner of the 
land so platted, or his duly authorized attorney, must make on such plat a 
certificate, to be known as “The certificate of dedication,” which may be 
in the following: form: 222420. Dae, Bea , do hereby certify that ........ have 
caused to be surveyed, subdivided, and platted into lots, blocks, streets, and 
alleys, as shown by the plat and certificate of survey hereunto annexed, the 
following described tract of land, to-wit: (Here describe land included in 
plat), to be known and designated (here give full name of city, town, or 
addition), and the lands included in all streets, avenues, alleys, and parks 
or public squares shown on said plat, are hereby granted and donated to 


the use of the public forever. Dated this ............20...2..... ; 


day ol@As ese 


A. D. 19......; which must be signed by all the owners and acknowledged in 


the same manner as a deed. 


History: En. Sec. 5005, Pol. C. 
re-en. Sec. 3470, Rev. C. 
4985, R. C. M. 1921. 


1895; 
1907; re-en. Sec. 


Construction of Grant of Irregular Strip. 


Bordering Meandering River 


In an action by a county to quiet title 
to a small strip of land bordering on a 
river and which was allegedly included in 
an addition to a town and marked “River- 
side Avenue” on the map filed describing 
the land dedicated for street and alley 
purposes, which river formed one boun- 
dary of the entire platted ground, and by 
its meandering caused the strip to be 
wider than other streets, and in places 
wider than in others, held, that the 
dedication included the entire strip in dis- 


pute, contrary to the contention that the 


land between a 15 foot strip and the river 
was not included in the dedication. Min- 
eral County v. Hyde, 111 M 535, 537, 111 
P 2d 284. 


Plat with Certificate Has 
Effect of Deed 


The plat required to be filed in the 
office of the county recorder by the person 
laying out an addition to a town, and 
which, under this section must contain a 
certificate of dedication of streets, alleys, 
ete., for public use, has, when accepted 


Force and 


and filed, the force and effect of a deed 
and should be interpreted in favor of the 
grantee. (sec. 67-1518) Mineral County 
v. Hyde, 111 M 535, 537, 111 P 2d 284. 


Operation and Effect 


The fee to the land covered by a street 
once established is vested in the public; 
for the form of dedication required of 
the owner, when the plat of the city or 
town or an addition thereto is recorded, 
is equivalent to a deed. Hershfield v. 
Rocky Mt. Bell Tel. Co., 12 M 102, 115, 29 
P 883; Kipp v. Davis-Daly Copper Co., 41 
M 509, 516, 110 P 237. 


Commen Law Dedication 


The filing of city plat before enactment 
of statutes governing dedication of pri- 
vately owned lands to the public and pro- 
viding for the certificate of dedication, 
constituted a “common law dedication” of 
the streets shown thereon, so that the 
city acquired only easements in such 
streets. City of Billings v. Pierce Pack- 
ing Co., 117 M 255, 262, 161 P 2d 636. 


References 


Cited or applied as section 5005, polit- 
ical code, in Farlin v. Hill, 27 M 27, 34, 
69 P 237; Butte Electric Ry. Co. v. Brett, 
80 M 12, "16, 257 P 478. 


828 


PLATS OF CITIES AND TOWNS AND ADDITIONS 11—607 


11-607. (4986) Abstract of title—release of mortgage or other lien— 
inclusion of release and judgment in abstract—provision for consent in lieu 
of release of mortgages or other liens. (1) The owner of the land so sur- 
veyed and platted must have prepared and file with said plat an abstract 
of the title of the land; such abstract of title must be prepared and certified 
to by an abstractor who has been duly qualified to engage in the business 
of compiling abstracts of titles to real estate in the state of Montana; such 
abstract of title must be submitted to the county attorney of the county 
when said platted land is outside of any city or town, or to the city or 
town attorney if said platted land 1s within the boundaries of any city or 
town, to examine and indorse on said abstract of title his examination of 
the same, and that the person making the certificate of dedication is the 
owner in fee simple of said land so platted. 

(2) Persons holding any mortgage or other claim or lien against said 
land must sign, acknowledge, and record a release in full of any and all 
claims against the same, which must be shown in the abstract of title as 
filed; and if the county attorney or city attorney refuses to certify to said 
title as herein provided, it shall be the duty of the person claiming to own 
said land in fee simple to begin suit to quiet title and prosecute the same to 
final judgment. After final judgment is had, he shall include a certified 
copy of such judgment in said abstract of title, preceding the certificate of 
said abstractor, and it shall be followed by the certificate of said county or 
city attorney, as the case may be, and such abstract of title shall, together 
with the plat, be filed with the proper officer; provided, however, that the 
owners in fee simple of any lot or lots or tract of land may plat the same 
as provided by law without securing the release of mortgages, claims, or 
liens against the same if the persons, firms or corporations holding mort- 
gages or other claims or liens of record consent to the platting of such 
land by filing with such plat a written consent duly acknowledged. In the 
platting of such tracts or lots, the lots or tracts as platted shall coincide in 
area with the description on the recorded deed of each owner at the time 
of platting so that the description in any mortgage, lien or claim of record 
ean be identified on the plat, and the plat shall contain a metes and bounds 
description corresponding to the number or other designation of each lot on 
the plat so that it is apparent from the plat that the lot number or other 
designation describes the same property. 

(3) In the filing and approval of such plats, it shall not be necessary 
to furnish or deposit a complete abstract of title for examination, but before 
filing such plats, the same shall be submitted to the county attorney of the 
county when said platted land is outside of any city or town, or to the 
city or town attorney if said platted land is within the boundaries of any 
city or town, together with a certificate from a licensed abstractor showing 
the names of the owners of said tracts or lots together with an exact 
description of their property as shown by the deeds of record to said 
owners and showing the names of any mortgagees or other lienholders or 
claimants of record against said property so that it may be determined that 
the owners and the persons holding mortgages or other claims or liens have 
consented to the filing of said plat as herein provided. 

(4) If it is determined that the owners have joined in the plat and 
that all mortgagees, lienholders or claimants have consented as herein re- 
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quired and that the plat identifies the property of each owner as herein 
required, then the plat may be filed in the same manner as other plats and 
in accordance with the provisions of this chapter. 

History: En. Sec. 5006, Pol. C. 1895; 3, Ch. 119, L. 1917; re-en. Sec. 4986, R. 
ze-en. Sec. 3471, Rev. C. 1907; amd. Sec. C. M. 1921; amd. Sec. 1, Ch. 20, L. 1943. 

11-608. (4987) Plat to be prepared in duplicate—approval of same by 
municipal council or county commissioners—filing and recording. (1) All 
such plats must be prepared in duplicate, and when the land platted is within 
the boundaries of an incorporated city or town, such plats must be submitted 
to the city or town council for examination and approval or rejection, and 
when found to conform to law to be approved in duplicate by the council 
and the city or town engineer, and a certificate of approval shall be in- 
dorsed thereon signed by the mayor and the clerk; and a certificate of the 
city or town engineer shall be indorsed thereon showing that the plat 
conforms to the adjoining additions or plats of the city or town already 
platted, as near as the circumstances will admit; and one of such plats so 
approved and certified shall be filed with the city or town clerk, and one 
shall be filed with the county clerk and recorder of the county, which shall 
be the official plat and survey. 

(2) When the land platted is outside of the boundaries of a city or town, 
such plat must be prepared in duplicate and submitted to the board of 
county commissioners of the county for its examination and approval or 
rejection, and when found to conform to law to be approved in duplicate 
by such board of county commissioners and by the county surveyor, and 
a certificate of approval shall be signed by the chairman of such board 
and by the county clerk and by the county surveyor, and both plats shall 
be filed and recorded .with the county clerk and recorder. When such 
town site is duly included within the boundaries of an incorporated city or 
town, upon application of such city or town council to such board of county 
commissioners showing such incorporation, such board shall by an order 
direct that one of such plats so approved, certified, and filed shall be de- 
‘livered to the mayor and city clerk, which shall be filed and become the 
official plat and survey of such city or town. 

History: En. Sec. 5007, Pol. C. 1895; 4, Ch. 119, L. 1917; re-en. Sec. 4987, R. 
re-en. Sec. 3472, Rev. C. 1907; amd. Sec. C. M. 1921. 

11-609. (4988) Plats must be made on mounted drawing paper, filed and 
recorded, All such plats must be made on mounted drawing paper, and 
filed and recorded in the office of the county clerk, and he must keep the 
original plat for inspection. 

History: En. Sec. 5008, Pol. C. 1895; 
re-en. Sec. 3473, Rev. C. 1907; re-en. Sec. 
4988, R. C. M. 1921. 

11-610. (4989) No lots to be sori until plat recorded—penalty. Such 
plat must be recorded before any lots or blocks are sold or transferred in 
any manner, and the owner thereof, or any part of the same, must forfeit 
or pay for each lot sold or transferred, before the recording of such plat, 
a penalty not less than ten nor more than one hundred dollars, which 
must be recovered by the county attorney for the use of the county. _ 


History: En. Sec. 5009, Pol. C. 1895; 
re-en. Sec. 3474, Rev. C. 1907; re-en. Sec. 
4989, R. C. M. 1921. 
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11-611. (4990) Donations or grants on a plat has the effect of a deed. 
Every donation or grant to the public, or to any person, society, or corpora- 
tion, marked or noted as such on the plat of the city or town, or addition, 
must be considered, to all intents and purposes, as a deed to the said donee. 


History: En. Sec. 5010, Pol. C. 1895; 
re-en. Sec. 3475, Rev. C. 1907; re-en. Sec. 
4990, R. C. M. 1921. 


11-612. (4991) New survey and plat may be ordered. Whenever the 
recorded plat of any city or town or addition thereto, does not definitely 
show the location or size of lots or blocks, or the location or width of any 
street or alley in such city or town or addition, the council is authorized to 
cause a new and correct survey and plat of such city or town or addition ta 
be made and recorded in the office of the county clerk, which corrected plat 
must follow the plan of the original survey and plat, so far as the same 
can be ascertained and followed, and a certificate of the surveyor making 
the same must be indorsed thereon, referring to the original plat corrected 
thereby, and the defect existing therein, and corrected by such new survey 
and plat. The ordinance authorizing the making of such new plat must be 
recorded in the office of the county clerk. The surveyor’s certificate must 
show where said ordinance is recorded. 


History: En. Sec. 5011, Pol. C. 1895; 
re-en. Sec. 3476, Rev. C. 1907; re-en. Sec. 
4991, R. C. M. 1921. 


11-613. (4992) Form of plat may be prescribed by ordinance. The coun- 
cil of any city or town has power by ordinance to prescribe the manner and 
form of making any survey of any plat of lands within the city or town. 


History: En. Sec. 5012, Pol. C. 1895; 
- ye-en. Sec. 3477, Rev. C. 1907; re-en. Sec. 
4992, R. C. M. 1921. 


11-614. (4993) Small and irregularly shaped tracts must be platted, 
surveyed and certified before sale. Any person who desires to subdivide 
and sell or transfer any tract of land in small tracts, such as orchard tracts, 
vineyard tracts, acreage tracts, surburban tracts, or community tracts, 
-containing less Fin the United States legal eabadivision of ten (10) acres, 
or who shall subdivide and/or sell or transfer any irregularly shaped tract 
of land, the acreage of which cannot be determined without a survey, must 
cause the same to be surveyed, platted, certified, and filed in the office of 
the county clerk and recorder of the county in which said land lies, accord- 
ing to the provisions of this chapter before any part or portion of the same is 
sold or transferred; except that it will not be necessary to comply with 
the provisions of this chapter relating to parks and playgrounds, and such 
sales or transfers must be made by reference to the plat on file and the 
numbers of the lots and blocks. It is unlawful for any further sales to be 
made without a full compliance with the provisions of this chapter, and the 
surveying and platting of the whole tract, showing the lots sold before the 
filing of the plat; provided further that until the filing of such plat, or 
survey, the county clerk of any county shall not record any deed which 
conveyed, or purports to convey, any irregular shaped tract or part of land 
or parcel of any such platted tract or tracts of less than the United States 
legal subdivision of ten (10) acres, unless the person presenting such deed 
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for record also delivers to such county clerk for filing a plat or map which 
has been prepared by a surveyor or civil engineer, which plat or map shail 
show with particularity the legal description, and area of the land to be 
conveyed, except that no map or plat shall be required in those cases where 
the parcel of land being conveyed has been previously conveyed by deed 
or other instrument recorded ten (10) years or more prior to the passage 


of this act. 

History: En. Sec. 5013, Pol. C. 1895; C. M. 1921; amd. Sec. 1, Ch. 5, L. 1939; 
re-en. Sec. 3478, Rev. C. 1907; amd. Sec. amd. Sec. 1, Ch. 180, L. 1945; amd. Sec. 
5, Ch. 119, L. 1917; re-en. Sec. 4993, R. 1, Ch. 227, L. 1947. 


11-615. (4994) Penalty for violation of law. Any person who shall 
violate any of the provisions of this chapter is guilty of a misdemeanor and 
punishable by a fine of not less than ten dollars nor more than three hundred 


dollars. 


History: En. Sec. 6, Ch. 119, L. 1917; 
amd. Sec. 1, Ch. 48, L. 1921; re-en. Sec. 
4994, R. C. M. 1921. 


11-616. Vacation of recorded plat. Any plat prepared and recorded as 
herein provided may be vacated, either in whole or in part, as provided by 
section 11-2803 and upon such vacation the title to the streets and alleys of 
such vacated portions, to the center thereof, shall revert to the owners of 
the property adjacent to such vacated portions. 

History: En. Sec. 1, Ch. 200, L. 1947. 


CHAPTER 7 
OFFICERS AND ELECTIONS 


Section 11-701. Officers of city of the first class. 
11-702. Officers of city of second and third classes. 
11-703. Officers of towns. 
11-704. Trustees of public libraries—funds. 
11-705. Council has power to abolish office. 
11-706. Power to consolidate offices. 
11-707. City or town to be divided into wards. 
11-708. Division of cities and towns into wards. 
11-709. Annual elections in cities and towns—terms of office. 
11-710. Qualification of mayor. 
11-711. Terms of aldermen—how decided. 
11-712. Terms of office—when to begin. 
11-713. Who eligible. 
11-714. Qualification of aldermen. 
11-715. Registration of electors. 
11-716. Qualifications of electors. 
11-717. Election judges and clerks—voting places. 
11-718. Canvass—when and how made. 
11-719. Oath and bonds—vacancy. 
11-720. When duties of office begin. 
11-721. Vacancies—how filled—removal of officer. 
11-722. Accountability of officers provided for. 
11-723. Official bonds—how given. 
11-724. Salaries must be fixed. 
11-725. Salaries and qualifications of mayor and aldermen. 
11-726. Salaries of police judges. 
11-727. Compensation of justices of the peace acting as police judge. 
11-728. Salary of city treasurer. 
11-729. Salary of city attorney. 
11-730. Salary of chief of police. 
11-731. Salary of city or town clerk. 
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11-732. Salary must not be increased or diminished during term. 
11-733. Constitutional oath of office must be taken. 
11-734. Duties and compensation of other officers. 


11-701. (4995) Officers of city of the first class. The officers of a city 
of the first class consist of one mayor, two aldermen from each ward, one 
police judge, one city treasurer, who may be ex-officio tax collector, who 
must be elected by the qualified electors of the city as hereinafter provided. 
There may also be appointed by the mayor, with the advice and consent of 
the council, one city attorney, one city clerk, one chief of police, one assessor, 
one street commissioner, one city jailer, one city surveyor, and whenever a 
paid fire department is established in such city, a chief engineer and one 
or more assistant engineers, and any other officers necessary to carry out 
the provisions of this title. The city council may, by ordinance, prescribe 
the duties of all city officers and fix their compensation, subject to the limita- 


tions contained in this title. 


History: En. Sec. 4740, Pol. C. 1895; 
re-en. Sec. 3216, Rev. C. 1907; re-en. Sec. 
4995, R. C. M. 1921. 


NOTE.—The reference to “title” in 
this section refers to a division of the Re- 
vised Codes of 1907 which included most 
of the laws relating to cities and towns. 


Operation and Effect 


The grant of power contained in this 
section, in the matter of prescribing the 
duties and fixing the compensation of 
city officers, is subject not only to the ex- 
press and implied limitations found else- 
where in the title under which the section 
falls, but contains in itself a limitation 
as to the mode in which the power granted 
may be executed. McGillic v. Corby, 37 
M 249, 254, 95 P 1063. 

The fact that the chief of police is 
named in the general law, and the rest of 
the police officers were left to be brought 
into existence by the city council, cannot 
be construed as a declaration by the leg- 
islature that his relation to the city and 
the public must be regarded as different 
from that of any other member of the 
police force. State ex rel. Wynne v. Quinn, 
40 M 472, 476, 107 P 506. 

Id. In so far as the method of appoint- 
ment of members of the police force is 
concerned, this section is repealed by the 


11-702. 


(4996) Officers of city of second and third classes. 


provisions of section 11-1816, the method 
of appointment and removal by the later 
law is wholly inconsistent with the notion 
that the mayor and council are suthor- 
ized to exercise the power of appointment 
as provided in the older law. 


References 


Cited or applied as section 4740, polit- 
ical code, in City of Philipsburg v. Degen- 
hart, 30 M 299, 304, 76 P 694; as section 
3216, revised codes, in State ex rel. Quin- 
tin v. Edwards, 38 M 250, 267, 99 P 940; 
State ex rel. Klick v. Wittmer, 50 M 22, 
25, 144 P 648; State ex rel. Ryan v. Norby, 
__ M __, 165 P 2d 302, 303. 


Municipal Corporations@-126. 

43 C.J. Municipal Corporations § 975 et 
seq. 

37 Am. Jur. 854, Municipal Corporations, 
§ 222 et seq. 3 

Incompatibility of offices or positions 
in the military, and in the civil, service. 
26 ALR 142. 

Personal liability of municipal officer or 
employee for negligence in performance of 
duty. 40 ALR 1358. 

Availability of writ of prohibition as 
means of controlling administrative or 
executive boards or officers. 115 ALR 6. 

Power of courts or judges in respect of 
removal of officers. 118 ALR 170. 


The officers 


of a city of the second and third classes consist of one mayor, two aldermen 
from each ward, one police judge, one city treasurer, who may be ex-officio 
tax collector, who must be elected by the qualified electors of the city as 
hereinafter provided. There may also be appointed by the mayor, with the 
advice and consent of the council, one city clerk, who is ex-officio city 
assessor, one chief of police, one city attorney, and any other officer neces- 
sary to carry out the provisions of this title. The city couneil may prescribe 
the duties of all city officers, and fix their compensation, subject to the 
limitations contained in this title. 
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History: En. Sec. 4741, Pol. C, 1895; rel. Sandquist v. Rogers, 93 M 355, 361, 
re-en. Sec. 3217, Rev. C. 1907; re-en. Sec. 18 P 2d 617; Lillis v. City of Big Timber, 
4996, R. C. M. 1921. 103 M 206, 211, 62 P 2d 219; State ex rel. 

Kyan -v. Nery, Ms, 165 Prag. 302, 

NOTE.—The “title” above referred to 393, 

embraced the entire municipal law con- 


tained in the revised codes of 1907. Municipal Corporations¢—126. 
43 C.J. Municipal Corporations § 975 et 
References seq. 


Cited or applied as section 3217, revised 37 Am. Jur. 854, Municipal Corpora- 
codes, in Grush v. Bishop, 46 M 97.409. tions, § 222 et seq. 
102, 126 P 619; State ex rel. Klick v. Witt- 
mer, 50 M 22, 25, 144 P 648; State ex 


11-703. (4997) Officers of towns. The officers of a town consist of one 
mayor and two aldermen from each ward, who must be elected by the 
qualified electors of the town as hereinafter provided. There may be ap- 
pointed by the mayor, with the advice and consent of the council, one 
clerk, who may be ex-officio assessor and a member of the council, and one 
treasurer, who may be ex-officio tax collector, and one marshal, who may 
be ex-officio street commissioner, and any other officers necessary to carry 
out the provisions of this title. The town council may prescribe the duties 
of all town officers, and fix their compensation, subject to the limitations 
contained in this title. 


History: En. Sec. 4742, Pol. ©. 1895; codes, in State ex rel. Ryan.v. Board of 
re-en. Sec, 3218, Rev. C. 1907; re-en. Sec. Aldermen, 45 M 188, 192, 122 P 569; 


4997, R. C. M, 1921. . Grush v. Bishop, 46 M 97, 99, 126 P 619; 
State ex rel. Klick v. Wittmer, 50 M 22, 
References 25, 144 P 648. 


Cited or applied as section 3218, revised 


. 11-704. (4998) Trustees of public libraries—funds.. The trustees of any 
public library created or existing in a city or town must be appointed by 
the mayor, with the advice and consent of the council. The number of such 
trustees and their duties must be prescribed by ordinance; provided, how- 
ever that the “library fund” provided for in section 44-301 of this code shall 
be invested by the city treasurer under the direction of the trustees of the 
library; and no money shall be paid out of said fund by him except on an 
order or warrant from said trustees, who shall have exclusive power to 
make contracts and expenditures for the support and maintenance of the 
library, and the purchase of books and other things for a library. 


History: En. Sec. 4743, Pol. C. 1895; Cross-Reference 
re-en. Sec. 3219, Rev. ©. 1907; amd. Sec. Libraries, secs. 44-301 to 44-303. 
1, Ch. 114, L. 1915; re-en. Sec. 4998, R. | 
Cc. M. 1921. Municipal Corporations€=131, 887. 


43 & 44 C.J. Municipal Corporations 
§§ 982 et seq., 4115 et seq. 


11-705. (4999) Council has power to abolish office. The city or town 
council has the power to abolish any office, the appointment to which is 
made by the mayor, with the advice and consent of the council, and discharge 
any officer so appointed, by a majority vote of the council; but no office 
created under this title must be abolished by the council. 


History: En. Sec. 4744, Pol. C. 1895; Operation and Effect 
4999, R. C. M. 1921. class actually created by the legislature 
are the mayor, two aldermen from each 
ward, a police judge, and a city treasurer, 
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none of whom can be in any way affected 
by any action of the council, though other 
offices may be abolished. State ex rel. 
Quintin v. Edwards, 38 M 250, 269, 99 P 
940. 

This section has no application to a 
- fireman, since section 11-1902 declares 
that he is to be deemed a municipal officer. 
State ex rel. Driffill v. City of Anaconda, 
41 M 577, 581, 111 P 345. 

The city council may, by a bare major- 
ity vote, abolish the office of city pur- 
chasing agent at any time and discharge 


11-706. 


(5000) Power to consolidate offices. 


11-709 


the person appointed to fill it; hence, if 
the incumbent of it be an alderman, the 
two offices are incompatible, and one in- 
dividual cannot fill both at the same time. 
State ex rel. Klick v. Wittmer, 50 M 22, 
25, 144 P 648. 


References 


Cited or applied as section 3220, revised 
codes, in State ex rel. Quintin v. Hd- 
wards, 40 M 287, 310, 106 P 695; State ex 
rel. Sandquist v. Rogers, 98 M 355, 361, 18 
P 2d 617. 


The city or town council 


may, by ordinance, consolidate any of the offices, the appointment to which 
is made by the mayor, with the advice and consent of the council, and may 
require any of the elected officers to perform any of the duties of an ap- 
pointed officer whose office has been abolished. 


‘History: En. Sec. 4745, Pol. C. 1895; 
re-en. Sec. 3221, Rev. C. 1907; re-en. Sec. 
5000, R. C. M. 1921. 


11-707. (5001) City or town to be divided into wards. ‘The first city or 
town council elected under the provisions of this title must divide the city 


or town into wards for election and other purposes, having regard to popula- 
tion so as to make them as nearly equal as possible. 


History: En. Sec. 4746, Pol. ©, 1895; 
re-en. Sec. 3222, Rev. C. 1907; re-en. Sec. 
5001, R. C. M. 1921. 


Municipal Corporations@~40. 
43 C.J. Municipal Corporations § 131 et 
seq. 


11-708. (5002) Division of cities and towns into wards. Cities of the first 
class must be divided into not less than four nor more than ten wards; cities 
of the second class into not less than three nor more than six wards; and 
cities of the third class into not less than two nor more than four wards; and 
towns into not less than two nor more than three wards. Provided, however, 
that the town council may by ordinance reduce the number of wards in a 
town to only one if it so desires. All changes in the number and boundaries 
of wards must be made by ordinance, and no new ward must be created 
unless there shall be within its boundaries one hundred and fifty electors, or 
more. 

History: En. Sec. 4747, Pol. C. 1895; 
re-en. Sec. 3228, Rev. C. 1907; amd. Sec. 1, 

11-709. (5003) Annual elections in cities and towns—terms of office. On 
the first Monday of April of every second year a municipal election must be 
held, at which the qualified electors of each town or city must elect a 
mayor and two aldermen from each ward, to be voted for by the wards 
they respectively represent; the mayor to hold office for a term of two (2) 
years, and until the qualification of his successor; and each alderman so 
elected to hold office for a term of two (2) years, and until the qualifi- 
cation of his successor; and also in cities of the first, second and third 
class, a police judge and a city treasurer, who shall hold office for a term 
of two (2) years, and until the qualification of their successors; provided, 
however, that in all cities and towns when the term of office of the incum- 
bent mayor, alderman, police judge or city treasurer will not expire until 
the first Monday in May, 1936, a special election must be held on the first 
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Ch. 74, L. 1909; re-en. Sec. 5002, R. C. M. 
1921; amd. Sec. 1, Ch. 39, L. 1943. 
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Monday in April, 1936, at which election a successor to such mayor, alder- 
man, police judge or city treasurer shall be elected for a term of one (1) 
year, and thereafter no election shall be held for the election of city officers, 
except every second year. 


History: Ap. p. Sec. 4, p. 122, L. 1898; 
amd. Sec. 4748, Pol. C. 1895; re-en. Sec. 
3224, Rev. C. 1907; re-en. Sec. 5003, R. 
C. M. 1921; amd. Sec. 1, Ch. 60, L. 1935. 


Elections€“38; Municipal Corporations 
C129. 

29 C.J.S. Elections § 77; 43 C.J. Muni- 
cipal Corporations § 982 et seq. 


11-710. (5004) Qualification of mayor. No person shall be eligible to 
the office of mayor unless he shall be at least twenty-five years old and a 
taxpaying freeholder within the limits of the city, and a resident of the state 
for at least three years, and a resident of the city for which he may be elected 
mayor two years next preceding his election to said office, and shall reside 
in the city or town for which he shall be elected mayor during his term of 


office. 


History: En. Sec. 8, p. 65, Ex. L. 1887; 
amd. Sec. 4749, Pol. C. 1895; re-en. Sec. 
3225, Rev. C. 1907; re-en. Sec. 5004, R. C. 
M. 1921. 


Operation and Effect 


Under this section, requiring the mayor 
of a city to be a “taxpaying freehold- 
er,’ a person who, at the time of his elec- 
tion, owned and paid taxes on personalty, 
and owned realty on which he was not 
liable for taxes for that year because 


acquired since the date of assessment, is 
eligible to the office. Mayor v. Sweeney, 
22 M 103, 105, 55 P 913 


References 


Cited or applied as section 4749, polit- 
ical code, in Brown’v. Foster, 48 M 114, 
Uiigedan MP ea: 


Municipal Corporations€-138. 
43 C.J. Municipal Corporations §§ 746, 
1016 et seq. 


11-711. (5005) Terms of aldermen—how decided. At the first annual 
election held after the organization of a city or town under this title, the 
electors of such city or town must elect two aldermen from each ward, who 
must, at the first meeting of the council, decide by lot their terms of office, 
one from each ward to hold for a term of two years, and one for the term of 
one year, and until the qualification of their successors. 


History: En. Sec. 4750, Pol. C. 1895; Municipal Corporations@-149(2). 
re-en. Sec. 3226, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations § 741 et 
5005, R. C. M. 1921. seq. 


11-712. (5006) Terms of office—-when to begin. The terms of all 
officers elected at a municipal election are to commence on the first Monday 
in May after such election. 


History: En. Sec. 4751, Pol. C. 1895; 
re-en. Sec. 3227, Rev. C. 1907; re-en. Sec. 
5006, R. C. M. 1921. 


11-713. (5007) Who eligible. No person is eligible to any municipal 
office, elective or appointive, who is not a citizen of the United States, and 
who has not resided in the town or city for at least two years immediately 
preceding his election or appointment, and is not a qualified elector thereof. 


History: En. Sec. 365, 5th Div. Comp. ing the election.” Dowty v. Pittwood, 
Stat. 1887; amd. Sec. 4752, Pol. C. 1895; 23 M Diss cL LO, Ol ok dade 


re-en. Sec. 3228, Rev. C. 1907; re-en. Sec. 
50u7/, R. C. M. 1921. 


Operation and Effect 


The phrase “preceding the election,” 
as used in this section, is equivalent in 
meaning to the expression “next preced- 


This section is of general application, 
and controls aldermanic candidates who 
aspire to office at a first election after in- 
corporation, as well as to those who seek 
like honors at subsequent elections. Brown 
v. Foster, 48 M 114, 119, 135 P 993. 
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The office of the police judge is the 
creation of the statute and not of the 
constitution. State ex rel. Shea v. Cock- 
ing et al., 66 M 169, 172, 213 P 594. 

Id. Where the legislature in creating 
an elective office prescribes no _ limita- 
tions or qualifications, the right to hold 
it is an impled attribute of citizenship 
and is presumed to be coextensive with 
that of voting at an election held for the 
purpose of choosing an incumbent for that 
office, those only who are competent to 


11-714. 


(5008) Qualification of aldermen. 


11-716 


select the officer being deemed competent 
to hold it. 

Id. Held, that blindness does not dis- 
qualify one from holding the office of 
police judge. 


References 


Lillis v. City of Big Timber, 103 M 
206, 211,.62 P 2d. 219. 


Municipal Corporations¢=138. 
43 C.J. Municipal Corporations § 746. 


No person shall be eligible 


to the office of alderman unless he shall be a taxpaying freeholder within 
the limits of a city, and a resident of the ward so electing him for at least 


one year preceding such election. 


History: En. Sec. 366, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4753, Pol. C. 1895; 
re-eh, Sec. 3229, Rev. C. 1907; re-en. Sec. 
5008, R. C. M. 1921. 


Operation and Effect 

The provision of this section requiring 
that any person, to be eligible to the of- 
fice of alderman, must have been a resi- 
dent of the ward where elected “for at 


11-715. 


(5009) Registration of electors. 


least one year preceding the election,” 
means one year next preceding the elec- 
tion. Dowty v. Pittwood, 23 M 113, 117, 
DboEs kT; 


References 


Cited or applied as section 4753, polit- 
ical code, in Brown v. Foster, 48 M 114, 
117, 185 P 998. 


The council must provide by 


ordinance for the registration of electors in any city or town, and may pro- 
hibit any person from voting at any election unless he has been registered ; 
but such ordinance must not be in conflict with the general law providing 
for the registration of electors, and must not change the qualifications of 
electors except as in this title provided. 


History: En. Sec. 4754, Pol. C. 1895; 
re-en. Sec. 3230, Rev. C. 1907; re-en. Sec. 
5009, R. C. M. 1921. 


Impliedly Repealed 


Held, that this section and sections 
5278 and 5279, R. C. M. 1935 (since re- 
pealed) relating to registration and qualli- 
fications of electors in special elections 
called on proposals to create or increase 
city indebtedness, were impliedly repealed 
by chapter 47, laws of 1929, sections 
5199.1 (84-4711 herein) and 5199.2 R. C. 
M. 1935 (since repealed) to the extent 
the chapter conflicts with said sections, 
except as to the matter of giving notice 
of such election, in which respect said 
section 5279, was still controlling. Weber 
vy. City of Helena et al., 89 M 109, 115 et 
seq., 297 P 455. 


11-716. 


(5010) Qualifications of electors. 


Registration and Qualification 


Held, on original application for writ of 
injunction, that the provisions of chapter 
98, laws of 1923, as amended by chapter 47, 
laws of 1929, sections 5199.1 (84-4711 here- 
in) and 5199.2 R. C. M. 1935 (since re- 
pealed) and not this section and 5278 and 
5279, R. C. M. 1935 (since repealed) govern 
the procedure to be followed for the regis- 
tration of electors and their qualifications 
in a special city election called for the 
purpose of submitting to them the ques- 
tion of the issuance of city water plant 
bonds. Weber v. City of Helena et al., 
89 M 109, 115 et seq., 297 P 455. 


Elections¢96, 97. 

29 C.J.S. Elections §§ 36, 38. 

18 Am. Jur. 231, Elections, § 82 et seq. 

Nonregistration as affecting legality of 
votes cast by persons otherwise qualified. 
101 ALR 657. 


All qualified electors of the 


state who have resided in the city or town for six months and in the ward 
for thirty days next preceding the election are entitled to vote at any mu- 


nicipal election. 
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History: En. Sec. 4755, Pol. C. 1895; 
re-en. Sec. 3231, Rev. C. 1907; re-en. Sec. 
5010, R. C. M. 1921. 


Operation and Effect 


The residence of a voter is to be deter- 
mined from his acts and intent; but this 
fact, like any other fact involved in a 
civil action or proceeding, may be estab- 
lished by circumstantial evidence, and any 
declaration of the voter touching the sub- 
ject, if a part of the res gestae, or any 
declarations in disparagement of his right 
to vote, if made at or before the election, 
may be received in evidence. Sommers v. 
Gould, 53 M 538, 165 P 599. 


Id. The presumption of a right to vote 
arises from the fact of registration, but 
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come that presumption, and calls for evi- 
dence in affirmation of the voter’s quali- 
fications from the party who would bene- 
fit from the vote. 


References 


Cited or applied as section 4755, polit- 
ical code, in Dowty v. Pittwood, 23 M 113, 
118, 57 P 727; State ex rel. Shea v. Cock- 
ing et al., 66 M 169, 173, 213 P 594. 


Elections€~72. 

29 C.J.S. Elections § 20. 

18 Am. Jur. 212, Elections, § 49 et seq.; 
38 Am. Jur. 412, Municipal Corporations, 
§§ 709, 710. 

Voting by persons in the military serv- 
ice. 149 ALR 1466. 


slight proof of the lack of any necessary 
qualifications to vote is sufficient to over- 


Domicil or residence of person in the 
armed forces. 149 ALR 1471. 


11-717. (5011) Election judges and clerks—voting places. The council 
or other governing body must appoint judges and clerks of election, and 
places of voting. Where the city or town is divided into wards there must 
be at least one voting place in each ward and there may be as many more 
as the council or other governing body shall fix, and the elector must vote in 
the ward in which he resides. In cities and towns divided into wards the 
election precincts must correspond with the wards, but a ward may be sub- 
divided into several voting precincts, and when so divided the elector shall 
vote in the precinct in which he resides. In cities and towns operating 
under the commission, or the commission-manager plan of municipal gov- 
ernment, where there are no wards for election purposes and the officers of 
the city or town are elected at large, the election precincts shall correspond 
with the election precincts in such city or town as fixed by the board of 
county commissioners for state and county elections, but such precincts may 
be by the city commission divided into as many voting precincts, to facilitate 
the voting and counting of the vote, as the city commission shall by ordi- 
nance provide, and the elector shall vote in the voting precinct so designated, 
in which he resides. For all municipal elections the city council or other 
governing body may appoint a second or additional board of election judges 
for any voting precinct in which there were cast three hundred and fifty 
(850) or more votes in the last general city election or in which council or 
other governing body believes as many as three hundred and fifty (350) 
ballots will be cast in the next general city election, and such additional 
board of election judges shall have the same powers and duties, and under 
the same conditions, as the second or additional board of election judges 
for general elections appointed by boards of county commissioners under the 
provisions of section 23-601. In all cities and towns where voting machines 
are used, the city council or other governing body must arrange the pre- 
cincts so that there will be no more than six hundred (600) votes in any 
voting precinct. Provided that in municipal corporations of less than one 
thousand five hundred (1,500) population, as determined by the last official 
census the council or other governing body may by ordinance provide that 
there shall be but one polling or voting place for municipal elections, not- 
withstanding the number of wards or precincts in the municipality other- 
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wise provided for. All municipal elections must be conducted in accordance 
-with the general laws of the state of Montana relating to such election. 

History: En. Sec. 1, Ch. 187, L. 1907; Sec. 1, Ch. 86, L. 1941; amd. Sec. 1, Ch. 
Sec. 3232, Rev. C. 1907; amd. Sec, 1, Ch. 124, L. 1947. 


59, L. 1909; re-en. Sec. 5011, R. C. M. 
1921; amd. Sec. 1, Ch. 19, L. seme: amd. 


Elections€—48, 51. 
29 C.J.8. Elections §§ 54, 57-59, 61, 62. 


11-718. (5012) Miva when and how made. On the Monday follow- 
ing any election, the council must convene and publicly canvass the result, 
and issue certificates of election to each person elected by a plurality of 
votes. When two or more persons have received an equal and highest 
number of votes for any one of the offices voted for, the council must there- 
after, at its first regular meeting, decide by vote between the parties which 
is elected. If the council from any cause fails to meet on the day named, the 
‘mayor must call a special meeting of the council within five days thereafter, 
and, in addition to the notice provided for calling special meetings, must 
publish the same on two successive days in some newspaper published in 
such city or town. If the mayor fails to call said meeting within said 
five days, any three councilmen may call it. At such special meeting all 
elections, appointments, or other business may be transacted that could 
have been on the day first herein named. 


History: En. Sec. 4757, Pol. C. 1895; 
‘re-en. Sec. 3233, Rev. C. 1907; re-en. Sec. 
5012, R. C. M. 1921. 


(11-719. (5013) Oath and bonds—vacancy. Each officer of a city or 
town must take the oath of office, and such as may be required to give bonds, 
file the same, duly approved, within ten days after receiving notice of his 
election or appointment; or, if no notice be received, then on or before the 
date fixed for the assumption by him of the duties of the office to which he 
may have been elected or appointed, but if any one, either elected or ap- 
pointed to office, fails for ten days to qualify as required by law, or enter 
upon his duties at the time fixed by law, then such office becomes vacant; or if 
any officer absents himself from the city or town continuously for ten days 
without the consent of the council, or openly neglects or refuses to dis- 
charge his duties, such office may be by the council declared vacant; or if 
any officer removes from the city or town, or any alderman from his ward, 
-such office must be by the council declared vacant. 


Elections€238, 257, 265. 
29 C.J.S. Elections §§ 235, 240, 244, 


History: En. Sec. 4758, Pol. C. 1895; 
re-en. Sec. 3234, Rev. C. 1907; re-en. Sec. 
5013, R. C. M. 1921. 


- Operation and Effect 


The failure of ‘the person elected or ap- 
pointed to a city office to qualify within 
ten days, by taking the official oath, cre- 
ates a vacancy under this section, which 
-may be filled by the appointing power. 
State ex rel. Bennetts v. Duncan, 47 M 
447, 453, 133 P 109. 


11-720. 


References 


Cited or applied as section 4758, polit- 
ical code, in City of Philipsburg v. Degen- 
hart, 30 M 299, 303, 76 P 694; Lillis v. 
City of Big Timber, 103 M 206, 211, 62 P 
2d 219. 


Municipal Corporations¢-144, 145. 
43 C.J. Municipal Corporations §§ 741 et 
seq., 1046 et ‘seq. — | 


(5014) When duties of office begin. The officers elected enter 


‘upon their duties the first Monday of May succeeding their election, and 
officers appointed -by the mayor, with the advice and consent of the council, 
‘within ten days after receiving notice of their appointment. 
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Municipal Corporations@-149 (2). 
43 C.J. Municipal Corporations §§ 741 
et seq., 1057 et seq. 


History: En. Sec. 4759, Pol. C. 1895; re- 
en. Sec. 3235, Rev. C. 1907; re-en. Sec. 
5014, R. C. M. 1921. 


11-721. (5015) Vacancies—how filled—removal of officer. When any 
vacancy occurs in any elective office, the council, by a majority vote of the 
members, may fill the same for the unexpired term, and until the qualification 
of the successor. A vacancy in the office of alderman must be filled from 
the ward in which the vacancy exists, but if the council shall fail to fill 
such vacancy before the time for the next election, the qualified electors 
of such city or ward may nominate and elect a successor to such office. The 
council, upon written charges, to be entered upon their journal, after notice 
to the party and after trial by the council, by vote of two-thirds of all the 
members elect, may remove any officer. 


History: En. Sec. 1, Ch. 72, L. 1903; 
re-en. Sec. 3236, Rev. C. 1907; re-en. Sec. 
5015, R. C. M. 1921. 


Operation and Hffect 


To justify removal of an officer for mis- 
conduct, it is not necessary that the ac- 
tions made the basis of the charge against 
him must have been wilful; the official 
doing of an act may constitute miscon- 
duct, although there was no corrupt or 
malicious motive. Leggatt v. Prideaux, 
16 M 205, 207, 40 P 377; State ex -rel. 
Wynne v. Examining and Trial Board, 43 
M 389, 399, 117 P 77; State ex rel. Rowe 
v. District Court, 44 M 318, 324, 119 P 
1103; State ex rel. Ryan v. Board of Al- 
dermen, 45 M 188, 195, 122 P 569; Bailey 
v. Examining and Trial Board, 45 M 197, 
201, 122 P 572. 

The office of police judge is a creature 
not of the constitution, but of the statute, 
and the incumbent thereof is not liable to 
impeachment. He is, however, a city offi- 
cer, and may therefore, in a proper case, 
be removed by the city council. State ex 
rel. Working v. Mayor, 43 M 61, 63, 114 P 
777, 

Id. This section is in consonance with 
section 18, article V, of the state consti- 
tution, subjecting officers not liable to im- 
peachment to removal in the manner pro- 
vided by law, and is a proper exercise of 
the legislative authority therein granted. 

Id. Until written charges have been 
filed with a city council, in conformity 
with the provision of this section, no pro- 
ceeding looking to the removal of a city 
officer has been instituted. 

Id. Prohibition does not lie at the suit 
of a police judge of a city to prohibit the 
city council from proceeding to remove 
him from office, where written charges 
have not been filed against him as re- 
quired by this section. 


11-722. 


(5016) Accountability of officers provided for. 


An alderman was properly found guilty 
of misconduct in office and removed, on 
the grounds that in his capacity as an at- 
torney at law he defended one charged 
with conducting business without paying 
a license tax, and accepted a retainer to 
prosecute a suit against the town for dam- 
ages and an injunction in regard to a 
sewer. State ex rel. Ryan v. Board of 
Aldermen, 45 M 188, 193, 122 P 569. 

The provision of this section, requiring 
“a majority vote of the members” of the 
city council, that is, a majority of those 
constituting the actual membership of the 
body at the time, to fill a vacancy in an 
elective city office, and not section 11-1014, 
making “a majority of the whole number 
of the members elected” requisite for such 
purpose, is applicable in case a vacancy in 
its own body caused by resignation or 
death is to be filled. State ex rel. Wilson 
v. Willis, 47 M 548, 552, 133 P 962. See 
State ex rel. Klick v. Wittmer, 50 M 22, 
26, 144 P 648. 

Having been rightfully chosen by the 
city council to fill a vacancy in its own 
body, and after taking and subscribing 
the constitutional oath, an alderman had 
the right to have his vote on the question 
of filling another vacancy, caused by 
death, recorded, even though a certificate 
of election had not been issued to him, 
and irrespective of the mayor’s refusal to 
recognize him, or of the fact that an ac- 
tion to determine his official status was 
then pending. State ex rel. Wilson v. 
Willis, 47 M 548, 553, 183 P 962. 


References 

State v. District Court, 61 M 558, 566, 
202 P 756; State ex rel. O’Hern v. Loud, 
92 M 307, 311, 14 P 2d 432. 


Municipal Corporations€-149(1), 155. 
43 C.J. Municipal Corporations §§ 1058 
et seq., 1079 et seq. 


It is the duty 


of the council to provide for the accountability of all officers provided for in 
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this title, by requiring of them sufficient security for the faithful perform- 
ance of their duties or trust, which security must be given by them before 
entering upon their respective duties. If such security becomes insufficient, 
additional security may be required, and if not given within ten days, the 
council, by a vote of two-thirds of the members, may declare the office 
vacant, and may thereafter fill the same. 


History: En. Sec. 4761, Pol. C. 1895; 
re-en. Sec. 3237, Rev. C. 1907; re-en. Sec. 
5016, R. C. M. 1921. 


not prescribe what the conditions of the 
bond shall be. City of Philipsburg v. 
Degenhart, 30 M 299, 303, 76 P 694. 


Operation and Effect 


This section provides for the accounta- 
bility of all municipal officers, but does 


11-723. (5017) Official bonds — how given. The city treasurer, city 
clerk, and city marshal, and such other city officers as the council by ordi- 
nance may require, must give official bonds, in such sums and securities as 
the ordinance may prescribe, which bonds must be approved by the council 
and filed with the city clerk, except the bond of the city clerk, which must 
be filed with the city treasurer, and no officer must become surety upon the 


Municipal Corporations¢—145. 
43 C.J. Municipal Corporations § 1047 et 
seq. 


official bond of another. 


History: En. Sec. 4762, Pol. C. 1895; 
re-en. Sec. 3238, Rev. C. 1907; re-en. Sec. 
5017, R. C. M. 1921.. 


Operation and Hffect 


Money collected from gambling houses 
and brothels by city officers, and receipted 
for by the treasurer, was held to have 


11-724. 


been received for the city, though such 
money was illegally collected, and the 
failure of the treasurer to pay it over to 
his successor in office was a breach of his 
official bond, for which his sureties were 
liable. City of Philipsburg v. Degenhart, 
30 M 299, 303, 76 P 694. 


(5018) Salaries must be fixed. The council must, by ordinance, 


fix the salaries and compensation of the city officers, policemen, and other 
employees, which must not exceed the amount specified in this code. 


History: En. Sec. 4763, Pol. C. 1895; 
re-en. Sec. 3239, Rev. C. 1907; re-en. Sec. 
5018, R. C. M. 1921. 


Municipal Corporations¢60. 
43 C.J. Municipal Corporations § 741 et 
seq. 


11-725. (5019) Salaries and qualifications of mayor and aldermen. The 
annual salary of a mayor of a city of the first class must not exceed four 
thousand dollars ($4,000.00) ; and the annual salary of the mayor of a city 
of the second class must not exceed two thousand dollars ($2,000.00) ; and 
the annual salary of the mayor of a city of the third class must not exceed 
six hundred dollars ($600.00); and each alderman in a city of the first 
class may be allowed and paid not exceeding six dollars ($6.00) per diem, to 
be fixed by ordinance, for each day of session held by city council; provided, 
that no alderman shall be paid for more than five (5) days’ service during 
any one (1) month; and aldermen of cities of the second and third class 
may be allowed and paid not exceeding six dollars ($6.00) per diem for each 
day of session, to be fixed by ordinance, but no alderman shall be paid for 
more than two (2) days’ service during any one (1) month. The council of 
any town may by ordinance set compensation for a mayor and alderman at 
one dollar ($1.00) per meeting but in no event shall they be paid to exceed 
three (3) meetings per month. No person shall be elected to the office of 
mayor or alderman in any city or town who is not a resident and freeholder 
within the limits of the city or town. 
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Municipal Corporations@-138, 162 (1). 


History: En. Sec. 4764, Pol. C. 1895; 
43 C.J. Municipal Corporations §-746. 


re-en. Sec. 3240, Rev. C. 1907; amd. Sec. 1, 
Ch. 111, L. 1913; re-en. Sec. 5019, R. C. 
M. 1921; amd. Sec. 1, Ch. 50, L. 1943. 


11-726. (5020) Salaries of police judges. The annual salary and com- 
pensation of police judges must be fixed by ordinance, and in a city of the. 
first class, with a population in excess of fifty thousand inhabitants, must 
not exceed, for all services rendered, three thousand dollars; and in a 
city of the’ second class must not exceed fifteen hundred dollars; and in a 
city of the third class must not exceed six hundred dollars, and, in addition, 
a police judge is entitled to receive in all civil cases the fees which are 
now or may hereafter be allowed justices of the peace. In all criminal 
actions. or proceedings arising under the criminal laws of the state, when 
acting as a justice of the peace or committing magistrate, he must receive 
no compensation whatever; provided, however, that none of the provisions 
of this act shall affect cities operating under the commission form of 
government. | 


History: En. Sec. 4765, Pol. C. 1895; | 
209, 122 P 270. 


re-en. Sec. 3241, Rev. C. 1907; amd. Sec. 
1, Ch. 61, L. 1919; re-en. Sec. 5020, R. C. 
M. 1921. 


Cperation and Effect 


It was held under this section, prior to 
its amendment, that a police judge is not 
entitled to collect fees in cases arising out 
of violations of city ordinances, either 
from the city or from the defendant. State 


11-727. 
judge. 


ex rel. Rowe v. District Court, 45 M 205, 


References 

Cited or applied as section 3241, revised < 
codes, before amendment, in State ex rel. 
Rowe v. District Court, 44 M 318, 322, 119 
Pelle 

—Judges€-22(1). 

48 C.J.S. Judges §§ 34, 35, 37. 


(5021) Compensation of justices of the peace acting as police 
In towns, the council may designate a justice of the peace of the 


township in which the town is situated to act as police judge, and may by 
ordinance fix his compensation for his services, not exceeding one hundred 
dollars per annum, and the justices of the peace so designated must act as a- 
police judge in all cases arising out of a violation of ordinances where the 


town is a party: 

History: En. Sec. 4766, Pol. C. 1895; 
re-en. Sec. 3242, Rev. C. 1907; re-en. Sec. 
5021, R. C. M. 1921. 


, Operation and Effect 


A justice of the peace, acting as police 
judge, has exclusive jurisdiction in all 
cases.. arising under the. ordinances, in 
addition to his jurisdiction as a justice. 
The two jurisdictions are separate and 
distinct, however, because he’ can act as 
police judge only by virtue of his desig- 
nation under the statute and by the mode 


of procedure provided for that purpose. — 
State ex rel. Streit v. District Court, 45 - 


M 375, 380, 123 P 405. 

A justice of the peace has no jurisdic- 
tion over cases arising under town ordin- 
ances, except where he may have been des- 
ignated under this section to act as police 


judge, in which event failure to style 
himself “police judge,” instead of “jus- 
tice of the peace,” is a mere irregularity 
insufficient to divest him of jurisdiction. 
Grant v. Williams, 54 M 246, 252, 169 P. 
286. 

Id. In an action for.malicious proseecu- 
tion against a justice of the peace, by a 
person aggrieved by an act of such jus- 
tice acting in the designated capacity of 
police judge, it must be alleged that such 
officer had not been designated to act 
as police judge; otherwise the presumption 
will prevail that official duty was regu- 
larly performed. 


Justices of the Peace@=15, 20. 
51 C.J.8. Justices of the Peace §§ 21, 22, 
190, 202, 207, 210, 279. 


11-728. (5022) Salary of city treasurer. The annual salary and com- 
pensation of the treasurer must be fixed by ordinance, and must be for all 
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services rendered by. such treasurer in any capacity, (except, however, in. 
cases where a city of the third class or a town. owns and operates a. public 
utility or utilities and receives revenue therefrom as hereafter in this 
section provided) and no treasurer must be allowed any percentages or 
fees in addition thereto. In cities of the first class, the annual salary of the 
treasurer must not exceed three thousand six hundred ($3,600.00) dollars, in 
cities of the second class must not exceed two: thousand four hundred 
($2,400.00) dollars, and in cities of the third class it must not exceed nine 
hundred ($900.00) dollars, and in towns it must not exceed six hundred 
($600.00) dollars; provided, however, that where a city of the third class, 
or a town, shall own and operate a pubhe utility or utilities such as water 
supply, water works, gas, hghting system, or utilities similar to the fore- 
going, and receives the revenue derived therefrom, then the treasurer of 
such city, or town, may be paid additional salary or compensation to be 
fixed by ordinance and the duties of the treasurer with reference to the 
collection and safe-keeping of the revenues derived from such public 
utilities shall likewise be fixed by ordinance and the amount of such 
additional salary or compensation shall be in accordance with the additional 
duties and responsibilities placed upon the treasurer. by reason of such public 
utility or utilities and shall be in such amount as the council may determine. 
History: En. Sec. 4767, Pol. C. 1895; Municipal Corporations€—162 (1). 
re-en. Sec. 3243, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations § 133. 
5022, R..C. M. 1921; amd. Sec. 1, Ch. 69, oe 
-L. 1939; amd. Sec. 1, Ch. 46, L. 1947. 

11-729. (5023) Salary of city attorney. The annual salary and com- 
pensation of the city attorney must be fixed by ordinance, and must not 
exceed, in cities of the first class, three thousand dollars, and in cities of 
the second class must not exceed fifteen hundred dollars, and in cities 
of the third class must not exceed ten hundred dollars, which compensation 
shall be in full for all services rendered in any capacity, and no fee; per- 
centage, or additional compensation must be given to or allowed him. . 


History: En. Sec. 4768, Pol. C, 1895; Municipal Corporations¢=162 (1). 
re-en. Sec. 3244, Rev. C. 1907; re-en. Sec. 43° ©.) Municipal Corporations § 1138 
5023, R. C. M. 1921; amd. Sec. 1, Ch. 25, et seq. 
L. 1943. 


11-730. (5024). Salary of chief of 208 1 The annual salary and com- 
| pensation of the chief of police must be fixed by ordinance, and must not 
exceed, in cities of the second class, two hundred ten aes ($210. 00) per 
month, and in eities of the third class not to exceed one hundred ninety 
dollars ($190.00) per month. 

History: En. Sec. 4769, Pol. ©. 1895; = Municipal Corporations€>182. 
re-en. Sec. 3245, Rev. C. 1907; amd. Sec. 43 C.J. Municipal Corporations § 1283 et 
1, Ch, 55, L. 1911; re-en. Sec. ’5024, R. C. seq. 
M. 1921; amd. Sec. 1, Ch. 51, L. 1943; 
amd. Sec. 1, Ch. 234, tr 1947. 

11-731. (5025) Salary of city or town clerk. The.annual abi and 
compensation of the city or town clerk must be fixed by ordinance, and in 
cities of the first class must not exceed thirty-six hundred ($3600. 00) nae ee 
in cities of the second class must not exceed twenty-four hundred ($2400.00) 
dollars. The compensation above provided for shall be in full for all services 
rendered by any such clerks in any and every capacity... In cities of the 


848 


11-732 CITIES AND TOWNS 


third class the compensation must not exceed twelve hundred ($1200.00) 
dollars, and in towns must not exceed six hundred ($600.00) dollars 
provided, however, that nothing in this section shall be held or construed as 
applying to cities and towns operating under the commission form of 


government. 
History: En. Sec. 4770, Pol. C. 1895; Municipal Corporations€—162(1). 
‘re-en. Sec. 3246, Rev. C. 1907; amd. Sec. 43 C.J. Municipal Corporations § 1138 et 


1, Ch. 14, L. 1917; re-en. Sec. 5025, R. C. seq. 
M. 1921; amd. Sec. 1, Ch. 124, L. 1945. 

11-732. (5026) Salary must not be increased or diminished during term. 
The salary and compensation of an officer must not be increased or dimin- 
ished during his term of office. 


History: En. Sec. 4771, Pol. C. 1895; Municipal Corporations@>164. 
re-en. Sec. 3247, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations § 1163 
5026, R. C. M. 1921. et seq. 

References 


Broadwater v. Kendig et al., 80 M 515, 
520, 261 P 264. 


11-733. (5027) Constitutional oath of office must be taken. Before 
entering upon office all officers, elected or appointed, must take and sub- 
seribe the constitutional oath of office. . 


History: En. Sec. 4772, Pol. C. 1895; References 
re-en. Sec. 3248, Rev. C. 1907; re-en. Sec. Cited or applied as section 3248, revised 
5027, R. C. M. 1921. codes, in State ex rel. Bennetts v. Duncan, 
Opethtiowsand Jeteck pe! M 447, 453, 133 P 109. 
The official oath in writing of an alder- Municipal Corporations¢>144. 
man, when taken and subscribed, is in- 43 C.J. Municipal Corporations § 1046. 


tended to become a record of the city. 
State ex rel. Wilson v. Willis, 47 M 548, 
554, 133 P 962. 


11-734. (5028) Duties and compensation of other officers. The duties 
and compensation of the street commissioners, chief of the fire department, 
city surveyor, and other city officers not provided in this code may be 
prescribed by ordinance. 


History: En. Sec. 4789, Pol. C. 1895; codes, in State ex rel. Quintin v. Edwards, 
re-en. Sec. 3258, Rev. C. 1907; re-en. Sec. 38 M 250, 269, 99 P 940. 
5028, R. C. M. 1921. 


Een s 

patra bee Leer on eRe Corporations€-162(1), 167, 

Cited or applied as section 3258, revised 43 C.J. Municipal Corporations §§ 1138 
et seq., 1186, 1457 et seq. 


CHAPTER 8 


EXECUTIVE POWERS—MA YOR—CLERK—TREASURER—CHIEF OF POLICE 
AND ATTORNEY 


Section 11-801. Executive officers. 
11-802. Powers of mayor. 
11-803. Mayor to preside, sign warrants, etc. 
11-804. Council to elect president. 
11-805. Duties of clerk. . 
11-806. Financial statement of city or town—contents—copies, to whom fur- 
nished. 
11-807. Duties of city treasurer. 
11-808. Transfer of municipal funds—how made. 
11-809. Cities may close inactive accounts, when. 
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11-810. Duties of chief of police. 
11-811. Qualifications, term of office and duties of city attorney. 


11-801. (5029) Executive officers. The executive officers of a city or 
town are the mayor, marshal, and such officers for the assessment, collection, 
auditing, safe-keeping, and disbursing the revenue, and keeping the records 
and journals of the city or town, as the council may provide. 

History: En. Sec. 4780, Pol. C. 1895; Municipal Corporations€126, 183(14). 
re-en. Sec. 3249, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations §§ 975 
5029, R. C. M. 1921. Cal. Pol. C. Sec. 4385. et seq., 1294 et seq. 

Cross-Reference 

Destruction of records, see. 59-515. 


11-802. (5030) Powers of mayor. The mayor is the chief executive 
officer of the city or town, and has power: 


1. To nominate, and, with the consent of the council, to appoint all 
non-elective officers of the city or town, provided for by the council, 
except as provided in this title. 

2. To suspend, and, with the consent of the council, to remove any 
non-elective officer, stating in the suspension or removal the cause thereof. 

3. To cause the ordinances of the city or town to be executed, and to 
supervise the discharge of official duty by all subordinate officers. 

4. To communicate to the council, at the beginning of every session, 
and oftener if deemed necessary, a statement of the affairs of the city or 
town, with such recommendations as he may deem proper. 

5. To recommend to the council such measures connected with the 
public health, cleanliness, and ornament of the city or town, and the 
improvement of the government and finances, as he deems expedient. 

6. To approve all ordinances and resolutions of the council adopted 
by it, and, in case the same do not meet his approbation, to return the 
same to the next regular meeting of the council, with his objections in 
writing, and no ordinance or resolution so vetoed by the mayor must go 
into effect unless the same be afterwards passed by two-thirds vote of the 
whole number of members of the council. 

-» 7. To veto any objectionable part of a resolution or ordinance, and 
approve the other parts. If the mayor fail to return any resolution or 
ordinance as aforesaid, the same takes effect without further action. 

8. To call special meetings of the council, and when so called he 
must state by message the object of the meeting, and the business of the 
meeting must be restricted to the object stated. | 

9. -To cause to be presented, once in three months, a full and complete 
statement of the financial condition of the city or town. 

10. To bid in for the city or town any property sold at a tax or judicial 
sale, where the city or town is a party or interested. 

11. To procure and have in his custody the seal of the city or town. 

12. To take and administer oaths. 

13. To call on every male citizen of the city or town, over the age 
of eighteen years, to aid in the enforcement of the laws and ordinances 
in case of riots; to call out the militia to aid him in suppressing the 
same or other disorderly conduct, preventing and extinguishing fires, for 
securing the peace and safety of the city, or for earrying into effect any 
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law or ordinance; 
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and any person who does not “obey such eall forfeits 


to the city or town a fine not exceeding twenty-five dollars. 
14. To require of any of the officers of a city or town an exhibit of 


his books and papers. 


15. To grant pardons and remit fines and forfeitures for offenses 
against city or town ordinances, when in his judgment public justice would 
be thereby subserved; but he must report au pardons granted, with the 


reasons therefor, to te next council. 


16. To perform such other duties as may be prescribed by law or r by 


resolution or ordinance of the council. 


17. He has such power as may be vested in him by ordinance of the 
city or town, in and over all places within five miles of the boundaries of 
the city or town, for the purpose of enforcing the health and quarantine 


ordinances and regulations thereof. 


History: Ap. p. Sec. 367, 5th Div. 
Comp. Stat. 1887; amd. Sec. 13, p. 126, L. 
1893; amd. Sec. 4781, Pol. C. 1895; re-en. 
Sec. 3250, Rev. C. 1907; re-en. Sec. 5030, 
R. C. M. 1921. Cal. Pol. C. Sec. 4386. 


Cross-References 


Enforcement of gambling laws, sec. 94- 
2415, 

Fires, investigation, sec. 82-1209. 

Marriage, solemnization, sec. 48-116. 

Preservation of peace, sec. 94-5202. 

Subdivision 1, Appoint Non-Elective 
Officers 

In so far as the method of appointment 
of members of the police force is con- 
cerned, this section is repealed by section 
11-1816. State ex rel. Wynne v. Quinn, 40 
M 472, 480, 107 P 506. ~ 

The town clerk is an appointive officer, 
and the mayor of a city or town has pow- 
er “to nominate, and, with the consent of 
the council, to appoint all non-elective of- 
ficers of the city or town, provided for by 
the council.” The power to nominate to 
fill a non-elective office also includes like 
authority when a vacancy arises therein; 
but in either event the appointment is not 
effective until concurred in by a majority 
of the city or town council. State ex rel. 
Peterson et al. v. Peck, 91 M 5, 7, 4 P 2d 
1086. 

The nominee ofa mayor for a city of- 


fice (city engineer) who fails of confir- . 


mation by a majority of the city council 
as required by statute and ordinance does 
not assume the status of an officer. State 
ex rel. Sandquist v. Rogers, 93 M 355, 
361, 18 P 2d 617. 


Subdivision 2, Suspension and Removal 


The power of suspension and removal, 
granted the mayor by the second subdi- 
vision of this section, is taken from him 
by section 11-1816, State ex. rel. Quintin v. 
Edwards. 32 M 250, 270, 99 P 940. 


Subdivision 8, Special Sessions 


It is not necessary, in order to convene 
the council in special session, that a for- 


_mal proclamation be issued by the mayor, 


or that notice shall be given. The law 
does require that the mayor shall deliver 
to the council a message stating the object 
of the. meeting. O’Brien v. Drinkenberg, 
41 M 538, 546, 111 P 187. 

In an "injunction suit to restrain the 


‘payment of municipal funds for work 


done in repairing sidewalks, in which one 
ground of the complaint was that though 
the meeting of the council at which the 
walk was ordered replaced was a special 
one, it was held without any notice, pro-- 
clamation, or message of the mayor, as 
required by the eighth subdivision of this 
section, the plaintiff had the burden of 
proving that the meeting was a special 
one. O’Brien v. Drinkenberg, 41 M 538, 
543, 111 P 137. 


Status of Mayor Generally 

While the mayor of a city is not, strict- 
ly speaking, a member of the council in 
the sense than an alderman is, yet he is 
such to the extent of the powers commit- 
ted to him. (This section and the next). 
State ex rel. O’Hern v. Loud, 92 M 307, 
311, 14 P 2d 4382. 

Id. Held, in quo warranto proceedings, 
under section 11-803, providing that the 
mayor of a city shall be the presiding of- 
ficer of the council and. decide by his 
vote all ties, that where the council 
was evenly divided on the question of 
confirmation of the mayor’s appointee to. 
the office of city attorney, he had the 
right to cast the decisive vote. 


References 
State ex rel. Morgan vy. Me Oe 76 M 
71,78, 249 P 267, 


Municipal Gre uibatiotiee- 16h rs 
43 C.J. Municipal Corporations § 1187 
et seq. 
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11-803. 


(5031) Mayor to preside, sign warrants, etc. 


11-805 


The mayor is the 


presiding officer of the council, must sign the journals thereof and all war- 
rants on the city treasurer, and decide by his vote all ties, and has no 


other vote. 


History: En. Sec. 4782, Pol. C. 1895; 
re-en. Sec. 3251, Rev. C. 1907; re-en. Sec. 
5031, R. C. M. 1921. 


Operation and Effect 


Under the law as it existed in 1895, the 
mayor was deemed to be a constituent 
part of the council, and, where there was 
a tie vote of the aldermen on the confir- 
mation of an officer, he had the right to 
vote for confirmation. State ex rel. Young 
v. Yates, 19 M 239, 241, 47 P 1004. 


11-804. (5032) Council to elect 


While the mayor of a city is not strict- 
ly speaking a member of the council in 
the sense that an alderman is, yet he is 
such to the extent of the powers commit- 
ted to him. State ex rel. O’Hern v. Loud, 
92. M 307, 308, 14 P 2d 432. 


References 

Cited or applied as section 3251, revised 
codes, in O’Brien v. Drinkenberg, 41 M 
538, 543, 111 P 137; Lillis v. City of Big 
Timber, 103 M 206, 211, 62 P 2d 219. 


president. The council may elect a 


president, who, in the absence of the mayor, is the presiding officer and may 
perform the duties of mayor, and in the absence of the president the 
council may appoint one of its number to act in his place. 


History: En. Sec. 4783, Pol. C. 1895; 
re-en. Sec. 3252, Rev. C. 1907; re-en. Sec. 
5032, R. C. M. 1921. 


Operation and Effect 


The council may or may not elect a 
president. When elected, he must be held 
to know whether provision has been made 
for his compensation; if none has been 
made in the mode prescribed by law, then 
he is entitled to none, and has no legal 
claim against the city therefore. McGillic 
v. Corby, 37 M 249, 255, 95 P 1063. 

“Where accountants are employed to 
audit the books of a city and their con- 
tract calls for a report to the city, but 


11-805. (5033) Duties of clerk. 


before it’ is made two copies thereof are 
handed to the mayor, at his request, one 
of which he presents to the city council, 
and the other he receives as his own, the 
mayors duty is fully discharged, after 
seeing that the copy presented to the 
council finds its way into the hands of 
the city clerk, and is by him filed among 
the records of his office; the mayor has a 
right to retain the other copy among his 
private papers. City of Butte v. Nevin, 
46 M 380, 383, 128 P 600. 


Municipal Corporations¢83. 
43 C.J. Municipal Corporations § 745. 


It is the duty of the clerk: 


1. To attend all meetings of the council, to record and sign the pro- 


ceedings thereof and all ordinances, by-laws, resolutions, and contracts 
passed, adopted, or entered into, and to sign, number, and keep a record 
of all licenses, commissions, or permits granted or authorized by the council. 

2. To enter in a book all ordinances, resolutions, and by-laws passed 
and adopted by the council. Such book is ealled “The Ordinance Book.” 

3. To enter in a book kept for that purpose the date, amount, and 
person in whose favor and for what purpose warrants are drawn upon 
the city treasury ; such book is called “The Finance Book.” 

4. To countersign and cause to be published or posted, as provided by 
law, all ordinances, by-laws, or resolutions passed and adopted by the 
council. | 

5. To file and keep all records, books, papers, or property belonging 
to the city or town, and to deliver the same to his successor when qualified. 

6. To make and certify copies of all records, books, and papers in 
his possession, on the payment of like fees as are allowed county clerks, 
which fees must be paid into the city treasury. | 

7. To give notice of all elections as required by law, and to notify 
all persons of their election or appointment to office. 
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8. To make and keep a complete index of the journal ordinance book, 
finance book, and all other books and papers on file in his office. 

9, To perform such duties in and about the assessment, levy, and 
collection of taxes and assessment as may be prescribed by law or ordinance. 

10. To take and administer oaths, but must not charge or receive any 


fees therefor. 


11. To certify to the county clerk, within ten days after their election 
and qualification, the names and terms for which they are elected, of the 


mayor, city clerk, and city treasurer. 


12. To perform such other and further duties as the council may 


prescribe. 


History: En. Sec. 4784, Pol. C. 1895; 
re-en. Sec. 3253, Rev. C. 1907; re-en. Sec. 
5033, BR.“ C!> M.-1921. -Cal. Pol.‘ C:’ Sec. 
4393. 


Operation and Effect 


The presentation of protests or objec- 
tions against the creation of special im- 
provement districts is no part of the 
duties of the city clerk, and the leaving 
of such protests at the clerk’s office is 
of no avail. Hensley v. City of Butte, 36 
M 32, 38, 92 P 34. Compare Tiggerman 
v. City of Butte, 44 M 138, 142, 119 P 477. 

The mayor of a,.city in this state is not 
required to keep a record of his official 
acts. The duty to keep the files and rec- 
ords of the city appertains to the clerk, 
who is bound to deliver them to his suc- 
cessor. City of Butte v. Nevin, 46 M 
380, 383, 128 P 600. 

If a person has been lawfully elected 
a member of the city council, and has 
taken the required oath, the intention of 
the law is that the oath, when taken and 
subscribed, shall become a record of the 
city, and it is the clerk’s duty to file 
and keep it as such. It is also the clerk’s 
duty to record the newly elected officer’s 
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vote on a question; and the performance 
of the clerk’s duty, in either respect, may 
be enforced by mandamus. State ex rel. 
Wilson v. Willis, 47 M 548, 554, 133 P 962. 
If the mayor chooses to keep a record 
including copies of documents which must 
be preserved in the files of the clerk’s 
office, they are his private property, and 
title to them does not vest in the city by 
virtue of the fact that he is acting as its 
chief executive at the time. City of Butte 
v. Nevin, 46 M 380, 383, 128 P 600. 
Under the circumstances, the relators’ 
remedy was by writ of mandate to compel 
the mayor to nominate a person accept- 
able to the council as town clerk, who 
then would be entitled to the custody of 
the books and records of the town, under 
this section, subd. 5. State ex rel. Peter- 
son et al. v. Peck, 91 M 5, 7, 4 P 2d 1086. 


References 


Cited or applied as section 3253, revised 
codes, in Harvey v. Town of Townsend, 
57 M 407, 188 P 879. 


Municipal Corporations@>169. 
43 C. J. Municipal Corporations § 1190. 


(5033.1) Financial statement of city or town—contents—copies, 


to whem furnished. Within sixty (60) days after the close of each fiscal 
year the city or town clerk of each city and town in this state must make out, 
in duplicate, a full and complete statement of the financial condition of 
the city or town for such fiseal year, showing: 

1. The indebtedness of the city or town, funded and floating; the amount 
of each class of indebtedness; and the amount of money in the treasury sub- 
ject to the payment of each lags of indebtedness ; 

2. The amount of money received from taxes upon real and pHworind 
property ; 

3. The amount of money received from fines, penalties and forfeitures ; 

4, The amount of money received from licenses ; 

5. The amount of money received from all other sources, each source 
and the amount received therefrom being shown separately ; 

6. For each fund the amount of noney, if any, on hand at the beginning 
of such fiscal year, the amount received by and the amount paid out during 
such fiscal year. The total amount of money paid out must be deducted 


848 


EXECUTIVE POWERS 11-807 


from the sum of money on hand at the beginning of the fiscal year and 
money received during such year by the city or town treasurer, and 
a balance must be struck for each fund; 

7. A concise description of all property owned by the city or town with 
an approximate estimate of the value thereof ; 

8. The rates of taxation and purposes for which levied during such 
fiscal year; 

9. Such other information as may be, from time to time, required by 
the state examiner. 

The forms on which such statement shall be made shall be prescribed 
by the state examiner. 

The city or town clerk must, not later than the 31st day of August 
following the close of each fiscal year, transmit one copy of such statement 
to the state examiner, and must present the other copy thereof to the city 
or town council, or commission, at the first regular meeting thereof in the 
month of September. 

If any city or town clerk shall fail to make and file a copy of such state- 
ment with the state examiner within the time above specified, it shall be 
the duty of the state examiner, without delay, to examine the books, records 
and accounts of such city or town and to make therefrom such statement of 
the financial condition of such city or town for the immediately preceding 
fiscal year in the same manner and form as the same should have been made 
by such city or town clerk. Such examination shall be deemed a special 
examination under the provisions of section 5-910, and all of the provisions 
of such section shall apply thereto. 


History: En. Sec. 1, Ch. 24, L. 1927; Municipal Corporations¢=885. 
amd. Sec. 1, Ch. 19, L. 1945. 44 C.J. Municipal Corporations § 4120 et 
seq. 


11-807. (5034) Duties of city treasurer. It shall be the duty of the city 
treasurer : 

1. To receive all moneys that come to the city or town, either from 
taxation or otherwise, and to pay the same out on the warrant of the mayor, 
countersigned by the clerk, drawn in accordance with law. 

2. To perform such duties in the collection of taxes, licenses, or assess- 
ments as are or may be prescribed by law or ordinances. 

3. To present on the first Monday of each month to the council a full 
and detailed statement of the amounts of money belonging to the city or 
town, received by him and by him disbursed during the preceding month, 
and the state of each particular fund, which statement must be verified by 
his oath. 

4. To keep the books and accounts of the city or town in such manner 
as to correctly present the condition of the finances thereof, which must 
always be open to the inspection of the mayor, council, or any member 
thereof. 

5. To keep a separate account of each fund or appropriation, and the 
debits and credits thereof. . 

6. To give every person paying to him money as treasurer, a receipt 
therefor, specifying the date of payment, the amount, and for what paid. 

7. To render at any time an account to the council, showing the money 
on hand and the condition of the treasury. 
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8. To keep a register of all warrants paid, called “The Registry Book,” 
which must show the date, amount, and number, and the person to whom, 
and the fund from which the same was paid, and to deliver and file with 
the city clerk all vouchers, warrants, or orders paid by him. 


9. To annually make out and submit to the city council, at its last 
‘meeting prior to May first, a detailed account of all receipts and expendi- 
tures during the past fiscal year, file the same with the clerk, and an 
abstract thereof must be published in some newspaper in the city or town, 
or, if none is published, such abstract must be posted in the room or building 
ocbnpivd by the council. 

10. To pay out, in the order which they are registered, all warrants 
presented for payment, when there are funds in the treasury to pay the 
same. hs 

11. To deposit all public moneys in his possession and under his con- 
trol, excepting such as may be required for current business, in any solvent 
bank or banks located in such city or town, subject to national supervision 
or state examination, as the council shall designate, and no other, and the 
sums so deposited shall bear interest at the rate of two and one-half per 


centum per annum, payable quarter-annually. - 


History: En. Sec. 4788, Pol. C. 1895; 
re-en. Sec. 3257, Rev. C. 1907; amd. Sec. 2, 
Ch. 88, L. 1913; re-en. Sec. 5034, R. C. M. 
1921. Cal. Pol. C. Sec. 4392. 


NOTE.—The interest rate stated in the 
above section for city deposits is different 
from the interest rate set out in Section 
16-2618. 


Deposit of Public Moneys 


Under former statutes it was held that 
a city treasurer, who was obliged by law 
of the state and an ordinance of the city 
to keep the funds of the city on deposit, 
if he used reasonable prudence and caution 
in selecting the bank, and was without 
fault or negligence in keeping his deposit, 
was not liable for a loss occasioned by the 
failure of the bank in which he deposited 
the money. City of Livingston v. Woods, 
20 M 91, 102, 49 P 437. Compare Commis- 
sioners of Jefferson County v. Lineberger, 
3 M 231, 239. 


Under this section, the city treasurer 
must deposit public moneys in such bank 
or banks as the city council shall desig- 
nate, and under section 5036, R. C. M. 1921 
(since repealed) he must take from the 
banks such security as the city council 
may prescribe, approve and deem fully 
sufficient to insure the safety of deposits 
made by him, A city treasurer complied 
with the foregoing provisions; the city 
council deemed a bond in the sum of 
$15,000 sufficient to safeguard the deposits 
made by him though they exceeded at 
times the amount of the bond. At the time 
the designated city depository closed its 
doors its deposits did exceed the amount 


of the bond. Held, in a proceeding against 
the receiver of the insolvent bank to have 
the excess declared a preferred claim on 
the ground that it had been unlawfully 
deposited with the knowledge of the bank 
and therefore it became a trust fund, that, 
the treasurer having complied with the 
statutory requirements, the city must be 
deemed to have consented to the deposits 
as made, that they were legally made and 
that therefore they were general in char- 
acter and hence that the city was not 
entitled to a preference. City of Missoula 
v. Dick et al., 76 M 502, 507, 248 P 193. 


Misapplication of Fund by Treasurer 


The office of city treasurer is a contin- 
uing one regardless of the person occu- 
pying the office at any particular time; 
the treasurer is the servant of the city, 
and not the agent of warrant holders, and 
where he misapplies trust funds such as 
for special improvement purposes, the mu- 
nicipality is liable to the warrant holders. 
Blackford v. City of Libby, 103 M 272, 
278, 280, 62 P 2d 216. 


Reports of Moneys Received and Dis- 
bursed 


In an action by a city against the sure- 
ties on the official bond of the treasurer, 
reports of the treasurer to the city council 
of moneys received and disbursed during 
the month, made under this section, may 
be given in evidence against such sureties, 
and are prima facie true, and, when not 
contradicted by the sureties, are binding 
on them. City of Philipsburg v. Degen- 
hart, 30 M 299, 304, 305, 76 P 694. 


850 


EXECUTIVE POWERS 


Warrant Not Negotiable Instrument in 
What Sense 


A city warrant is not a negotiable in- 
strument in the sense of the law merchant, 
and, while it may be transferred by deliv- 
ery or assignment, the transferee takes it 
subject to all legal and equitable defenses 
which exist to it in the hands of the 
payee. Lillis v. City of Big Timber, 103 
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References 

State v. McNamer, 62 M 490, 495 et 
seq., 205 P 951; State ex rel. Riley v. Mc- 
Carthy, 78 M 164, 253 P 311; State ex rel. 
Clark v. Bailey, 99 M 484, 44 P 2d 740; 
Griffen v. Opinion Publishing Co., 114 M 
502, 517, 138 P 2d 580. 


Municipal Corporations€—169. 


-M 206, 212, 62 P 2d 219. 


11-808. (5035) Transfer of municipal funds—how made. No money 
must be transferred from one fund to another, except by ordinance or reso- 
lution of the council. 


History: En. Sec. 2, Ch. 88, L. 1913; 
re-en. Sec. 5035, R. C. M. 1921. 


43 C.J. Municipal Corporations § 1190. 


Municipal Corporations€=879. 
44 C.J. Municipal Corporations § 4109 
et seq. 

11-809. Cities may close inactive accounts, when. Whenever the coun- 
ceil of any city or town having a corporate existence in this state, or hereafter 
organized under any of the laws thereof, shall deem it necessary to remove 
inactive accounts from its records where said accounts shall not have any 
further purpose, it shall be lawful for said council to direct the proper 
city or town officials to file claims against the respective inactive funds in 
favor of the general fund of said city or town, after which the council shall 
allow the same and cause the inactive funds to be closed and not continued 
in the record of active funds. 


History: En. Sec. 1, Ch. 57, L. 1939. 44 ©.J. Municipal Corporations § 4115 


et seq. 
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11-810. (5037) Duties of chief of police. 
of police: 

1. To execute and return all process issued by the police judge, or 
directed to him by any legal authority, and to attend upon the police court 
regularly. 

2. To arrest all persons guilty of a breach of the peace or for the | 
violation of any city or town ordinance, and bring them before the police 
judge for trial. 

* 3. To have charge and control of all policemen, subject to such rules as 
may be prescribed by ordinance, and to report to ‘the council all delin- 
quencies or neglect of duty or official misconduct of policemen for action 
of the council. 

4. The chief of police has the same powers as a constable in the dis- 
charge of his duties, but he must not serve a process in any civil action or 
proceeding except when a city or town is a party. | 

5. To perform such other duties as the council may prescribe. 


History: En. Sec. 4785, Pol. C. 1895; ordinary policeman. When the circum- 
re-en. Sec. 3254, Rev. C. 1907; re-en. Sec. stances demand it, he is required to 
5037, R. C. M. 1921. perform all the duties of the ordinary 
pee policeman, for, though he has the addi- 


It is the duty of the chief 


Cross-Reference tional duty of supervision and control of 
Riotous or unlawful assembly, liability, the entire force, this does not lessen or 
sec. 94-5314. abridge the duties which are enjoined upon 


all police officers under the general laws 
of the state. State ex rel. Wynne v. Quinn, 
40 M 472, 475, 107 P 506. 


Operation and Effect 
“<The chief of police is a policeman or 
police officer in the same sense as is an 
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References Municipal Corporations¢182. 


State ex rel. Marquette v. Police Court, 43 C.J. Municipal Corporations § 1293. 
86 M 297, 310, 283 P 430. 


11-811. (5038) Qualifications, term of office and duties of city attorney. 
The city attorney to be appointed shall be a person who has been licensed 
to practice as an attorney in this state. He shall hold his office for two 
years, unless suspended or removed as provided by this act. It shall be 
the duty of the city attorney to attend before the police court and other 
courts of the city and the district court, and prosecute on behalf of the city, 
and he shall generally do and perform such other acts as pertain to the office 
of the city or corporation council. He shall, when required, draw for the 
use of the council contracts and ordinances for the government of the city, 
and, when required, give to the mayor or city council written opinions 
on questions pertaining to the duties and the rights, liabilities, and powers 
of the corporation. -For such services he shall receive such salary and fees 
as may be fixed by the city council by ordinance. Nothing herein shall be 
taken or construed as preventing the city council from employing other 
and additional counsel in special cases, and providing for the payment of 
such services. The city attorney may be suspended or removed from office 
by the city council for the neglect, violation, or disregard of the duties 
required by this act, or the ordinances of the city. 


History: Ap. p. Sec. 6, p. 64, Ex. L. References 
1887; amd. Sec. 9, p. 182, L. 1889; amd. State ex rel. Morgan v. Knight, 76 M 
Sec. 4787, Pol. C. 1895; re-en. Sec. 3256, 71, 75, 245 P 267. 
Rev. C. 1907; re-en. Sec. 5038, R. C. M. 
1921. Cal. Pol. C. Sec. 4391. Municipal Corporations€=138, 149 (2), 
162 (1), 169. 
43 C.J. Municipal Corporations §§ 1016 
et seq., 1057 et seq., 1138 et seq., 1190. 


CHAPTER 9 
POWERS OF CITY AND TOWN COUNCILS 


Section 11-901. Powers of city councils. 

11-902. Levy and collection of taxes. 

11-903. Licenses—requirements. 

11-904. Issuing licenses. 

11-905. Building or hiring and lighting and heating buildings for municipal 
purposes. 

11-906. Streets, alleys, sidewalks, parks and public grounds. 

11-907. City council may change street names or numbers. 

11-908. Plat and filing. 

11-909. Lighting and cleaning streets—regulation of sidewalks—removal of of- 
fensive material from public ways and grounds—tax levy. 

11-910. Regulation of public ways and grounds—obstructions to be prevented. 

11-911. Traffic and sales on public ways and grounds. 

11-912. Speed regulations. 

11-913. Railroads—regulation of use and speed. 

11-914. Lighting of railroad tracks—crossings—enforcement of requirements. 

11-915. Street railroads—authorization and regulation. 

11-916. Numbering of houses and lots. 

11-917. Water regulation. — 

11-918. Licensing, taxing and regulation. 

11-919. Records of pawn, second-hand and junk shops, requirement of. 

11-920. Regulation of purchases from minors by pawn, second-hand and junk 
shops. : 

11-921. Regulation of dances. 


11-922. 
11-923. 
11-924. 
11-925. 
11-926. 
LE vaT: 
11-928. 
11-929. 
11-930. 
11-931. 
11-932. 
11-933. 
11-934. 
11-935. 
11-936. 
11-937. 
11-938. 
11-939. 
11-940. 
11-941. 


11-942. 
11-943. 
11-944. 
11-945. 
11-946. 
11-947. 
11-948. 
11-949. 
11-950. 
11-951. 
11-952. 
11-953. 
11-954. 
11-955. 
11-956. 
11-957. 
11-958. 
11-959. 
11-960. 
11-961: 
11-962. 
11-963. 
11-964. 
11-965. 
11-966. 


11-967. 
11-968. 


11-969. 
11-970. 
11-971. 
11-972. 


11-973. 
11-974. 
11-975. 
11-976. 
11-977. 
11-978. 
11-979: 
11-980. 
11-981. 
11-982. 


POWERS OF CITY AND TOWN COUNCILS ; 


Suppression of fraud and immoral publications. 

Establishment and supervision of markets. 

Inspection of foodstuffs. 

Weighing, measuring and inspecting. 

Regulation of vaults, cisterns, hydrants, pumps, sewers and gutters. 

Prevention of and punishment for disturbing the peace. 

Limitation of combustible buildings—fire limits. 

Fire department—alarm—police telegraph. 

Provision for fire equipment. 

Inspection and regulation of fire hazards. 

Regulation of explosives and inflammable material. 

Bonfires—pyrotechnics—toy pistols or guns—regulation by council. 

Cruelty to animals. 

Abatement of and regulation concerning nuisances. 

Vagrants and mendicants. 

Jail—maintaining and governing. 

Animals running at large. 

Licensing of dogs. 

Obstructing streets, sidewalks and public grounds to be prevented. 

Sidewalks—prevention of animals or vehicles on—prevention of dam- 
age to. 

Hitching of animals—racing and immoderate driving. 

Regulation of coasting, skating, sliding and other amusements. 

Location of businesses and factories. 

Erection of poles, wires, rods and cables. 

Boards of health. 

Detention hospitals. 

Cemeteries. 

Officers’ and employees’ duties and compensation. 

Penalties for violations of ordinances—limitations. 

Poll tax—limitation on amount—work for failure to pay. 

Partition fence and party wall regulation. 

Construction specification—fire escapes. 

Use of county jail. 

Workhouse—construction authorized—use. 

Licensing of vehicles and carriages—rates. 

Fire hazardous manufactories—firearms—concealed weapons. 

Weights and measures—sealer. 

Inspection and measuring of building materials. 

Arrest of persons. 

Planting and protection of trees. 

Reports of officers may be required. 

Sales of poisons and opium. ; 

Disposal or lease of city property—approval of electors, when required. 

Contracts. i 

Purposes for which indebtedness may be incurred—limitation—additional 
indebtedness for sewer or water system—procuring water supply and 
system—jurisdiction of public works appurtenances. 

Sidewalks and foot pavements. 

Granting of railroad rights of way—regulation of railroads—speea— 
flagmen at street crossings. 

Fire escapes and safety exits. 

Grading of streets—requirements for change of grade. 

Sprinkling of streets and public places. 

Location of steam boilers—signs and awnings—constructions from side- 
walks. 

Prize fights and boxing matches. 

Requiring owners to repair dangerously damaged structures. 

Laying of gas, water and other mains. 

Public grounds. 

Power of condemnation. 

Appropriation of money and payment of debts and expenses. 

Census may be taken. 

Printing contract. 

Securing water supply. 

Creation of special improvement districts—assessments—expenses pay- 
able in warrants—interest on warrants. 
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Power to license and regulate soft drink establishments and pool and 


Power of cities and towns to acquire natural gas and distributing sys- 
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11-983. Hats and bonnets in theaters and public amusement places. 
11-984. Ditches, drains and flumes in city or town. 
11-985. Noxious weed extermination—tax. 
11-986. Acquisition of landing fields and parking areas—jurisdiction. 
11-987. 
billiard halls. 
11-988. 
tem therefor. 
11-989. Inspection and measurement of gas and electricity. 
11-901. (5039) Powers of city councils. 


The city or town council has 


power: To make and pass all by-laws, ordinances, orders, and resolutions, 
not repugnant to the constitution of the United States or of the state of Mon- 
tana, or of the provisions of this title, necessary for the government or man- 
agement of the affairs of a city or town, for the execution of the powers 
vested in the body corporate, and for carrying into effect the provisions of 


this title. 


History: Ap. p. Sec. 325, 5th Div. 
Comp. Stat. 1887; amd. Secs. 3, 4 and 5, p. 
179, L. 1889; amd. Sec. 1, p. 113, L. 1893; 
amd. Sec. 4800, Pol. C. 1895; amd. Sec. 1, 
p. 203, L. 1897; re-en. Sec. 3259, Rev. C. 
1907; re-en. Sec. 5039, R. C. M. 1921; amd. 
Sec. 1, Ch. 115, L. 1925; amd. Sec. 1, Ch. 
20, L. 1927. Cal. Pol. C. Sec. 4408. 


NOTE.—Sec. 5039 as it existed in the 
1921 code, contained all the powers of the 
city council and had 84 subdivisions. For 
convenience’ sake, these have been divided 
and will be found as sections 11-901 
to 11-986. 


Cross-References 


Ferries and wharves, powers of cities, 
sec. 16-1117. 

Free employment offices, powers, sec. 3- 
1502. 

Housing authorities, secs. 35-101 to 35- 
307. 

Libraries, authority to establish, sec. 44- 
301. 


General Welfare Clause 


The business of conducting a rooming- 
house, though a legitimate one, is so far 
concerned with the health, morals and 
welfare of the public that it is within the 
police power of a city to regulate it under 
the authority conferred by this section, 
denominated the “general welfare clause.” 
State ex rel. Altop v. City of Billings et 
al., 79 M 25, 32 et seq., 255 P 11. 

Id. A city ordinance which vests in its 
officials a discretion to grant or refuse to 
grant a license to carry on a lawful busi- 
ness, to be valid, need not, where the 
ordinance relates to the administration of 
a police regulation necessary to protect the 
general welfare, morals and safety of the 
public, prescribe all the conditions upon 
which such license shall be granted or 
refused; the fact that in instances it may 
be exercised arbitrarily, in the absence of 
specific directions, not being an argument 


against its validity, since in such a case 
the person discriminated against may ap- 
ply to the courts for relief. 

Notwithstanding repeal of the state 
prohibition laws, a city has the power to 
prohibit by ordinance, traffic in intoxi- 
cating liquors- under its general powers 
granted it by this section and the specific 
provision of section 11-928, under which it 
may pass ordinances to prevent acts or 
conduct calculated to disturb the public 
peace or which are offensive to public 
morals. State ex rel. Moreland v. Police 
Court, 87 M 17, 22, 285 P 178. 


NOTE.—Sections 11-901 to 11-986 were 
all listed as section 5039 in the revised 
codes of 1921, making in all 84 subdivi- 
sions to that section. The following anno- 
tations were made dealing with all the 
powers of the city council. These anno- 
tations were made with no reference to 
any particular subdivision of section 5039 
of the 1921 code. They are placed here 
for convenience but also should be con- 
sidered in connection with the next 85 
sections. 


Powers in General 


The council is the governing body of 
the municipality, and; as such, is given 
the exclusive control of streets and high- 
ways. Snook v. City of Anaconda, 26 M 
128, 134, 66 P 756; Ford v. City of Great 
Falls, 46 M 292, 305, 127 P 1004. 

As a city council has, under this section 
and section 11-1302, the sole power to 
determine the amount that shall be ex- 
pended in carrying on the city government, 
it, and not the mayor, has the power to 
reduce the police force for economical 
reasons, or when it becomes unnecessarily 
large. State ex rel. Rowling v. Mayor of 
Butte, 43 M 331, 336, 117 P 604. 

Under its general legislative power the 
council of a city or town may provide for 
the appointment of as many policemen, 
including a chief of police in case of a 
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city, and a marshal in case of a town, as 
may be necessary to preserve the peace 
and enforce the ordinances. Grush v. 
Bishop, 46 M 97, 99, 126 P 619. 

The frequent use, in the laws of this 
state, of the prefix “street,” before “rail- 
roads” or “railways,” indicates the legis- 
lative intention to maintain a distinction 
between railroads and street railroads, 
and suggests that, in construing enact- 
ments touching railroads, they should not 
be held to apply to street railroads unless 
the intention that they should so apply is 
apparent. Helena ete. Ry. Co. v. City of 
Helena, 47 M 18, 34, 180 P 446. 

When a city is engaged in operating a 
municipal plant, under an authority grant- 
ed by general law, it acts in a proprietary 
or business capacity, and stands upon the 
same footing as a private individual or 
business corporation similarly situated. 
Milligan v. City of Miles City, 51 M 374, 
384, 153 P 276. 

Id. Where a city was authorized to 
conduct an electric light and power plant, 
it could lay a main to heat a building by 
the waste steam from the plant, and inci- 
dentally furnish steam for heat to private 
buildings abutting on the main. 

Id. A city has the power to install at 
public expense a lighting plant to supply 
light not only for its public buildings and 
streets, but also for use by its inhabitants. 

A city has no inherent power to levy 
taxes on property within its corporate 
limits, its power in that respect being 
limited to that conferred by statute, which 
must be strictly construed. First Nat. 
Bank of Glendive v. Sorenson, 65 M 1, 8, 
210 P 900. 

The statute creating a municipality, or 
under which it exists, is the charter of 
its powers, and it has only such authority 
as is conferred expressly and such as is 
necessarily implied or is indispensable in 
order properly to accomplish the purpose 
of its organization. State ex rel. City of 
Butte v. Police Court, 65 M 94, 97 et seq., 
210 P 1059. 


In grants of authority to municipal cor- 
porations, authority to commit a nuisance 
will not be implied but must be expressed, 
since in the use of their private property 
they are subject to the same rules as pri- 
vate individuals, and when the use and 
enjoyment of a legislative grant does not 
necessarily and naturally create a nui- 
gance, but the nuisance results from the 
method of the use and enjoyment, the 
grant constitutes no defense. Lennon et 
al. v. City of Butte, 67 M 101, 105, 106, 
214 P 1101. 


Laws enacted in the. exercise of the 
police power, whether by municipal corpor- 
ations acting in pursuance of the laws of 
the state or by the state itself, must be 


11-901 


reasonable, and are always subject to the 
provisions of both the federal and state 
constitutions and judicial scrutiny. Bettey 
v. City of Sidney, 79 M 314, 318, 257 P 
1007. 

Id. The question of the reasonableness 
of an ordinance is, in the first instance, 
for the determination of a city or town 
council, and in the absence of a clear 
showing to the contrary its reasonableness 
will be presumed. 


Held, that the powers of a city operating 
under the commission-manager plan grant- . 
ed by section 11-3210, with respect to 
punishments of violations of its ordinances, 
are the same as and no greater than those 
granted by this section to cities generally. 
City of Bozeman v. Merrell, 81 M 19, 25, 
28, 261. P 876. 


A city ordinance which prohibits the 
installation of plumbing ealled “Durham 
work,’ made of certain material, in one- 
or two-story buildings, and permits. its 
installation in all others over two stories 
high, is arbitrary and unreasonable class 
legislation and therefore invalid as in 
conflict with this section in the absence 
of evidence showing that the prohibited 
kind of material is detrimental to the 
health and safety of the people of the 
municipality. City of Missoula v. Swan- 
berg, 116 M 232, 233, 149 P 2d 248. 

Within the scope of its powers delegated 
to it by the legislature, a city council has 
the same right to enact binding ordinances 
as has the legislature to enact statutes, 
and practically the same rules of construc- 
tion apply when the validity of an ordi- 
nance or a statute is under consideration 
by the courts. City of Missoula v. Swan- 
berg, 116 M 232, 233, 149 P 2d 248. 


References 


Cited and construed as section 4800, 
political code, before amendment, in Pal- 
mer v. City of Helena, 19 M 61, 66, 47 P 
209; Jordan v. Andrus, 27 M 22, 26, 69 P 
118; as amended in In re O’Brien, 29 M 
530, 540, 75 P 196; State ex rel. Tel. Co, 
v. Mayor of Red Lodge, 30 M 338, 3843, 
76 P 758; as section 3259, revised codes, 
in State ex rel. Quintin v. Edwards, 38 M 
250, 266, 99 P 940; as laws of 1897, p. 
203, in Johnson v. City of Great Falls, 
38 M 369, 370, 99 P 1059; as section 3259, 
revised codes, in Barnard Realty Co. v. 
City of Butte, 48 M 102, 111, 136 P 1064; 
Kohn v. City of Missoula, 50 M 75, 77, 
144 P 1087; Strettheimer et al. v. City of 
Butte, 60 M 111, 116, 198 P 455; City of 
Helena v. Helena Light & Ry. Co., 63 M 
108, 119, 207 P 337; State ex rel, Mar- 
quette v. Police Court, 86 M 297, 309, 
283 P 430; Weber v. City of Helena et 
al., 89 M 109, 116 et seq., 297 P 455; 


Weber v. City of Helena et al., 89 M 128. 
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297 P 464; Campbell v. City of Helena, The City of Libby, 107 M 216, 219, 82 P 
92 M 366, 378, 16 P 2d 1; Marinkovich v. 2d 587. 
Tierney et al., 93 M 72, 87, 17 P 2d 93; 

State ex rel. Kern v. Arnold, 100 M 346, Municipal Corporations¢—60. 

358, 49 P 2d 976; Guillot v. State Highway 43 C.J. Municipal Corporations § 741 et 
Commission, 102 M 149, 154, 56 P 2d 1072; seq. 

State ex rel. McIntire v. City Council of 


11-902. (5039.1) Levy and collection of taxes. The city or town council 
has power: To levy and collect taxes for general and special purposes on all 
property within the town or city subject to taxation under the laws of the 
state. 


History: En. Subd. 2, Sec. 5039, R. C. the time and method of collecting taxes 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; and interest thereon. Thomas v. City of 
amd. Sec. 1, Ch. 20, L. 1927. See also Missoula et al., 70 M 478, 482, 226 P 213. 
history of Sec. 11-901. 


Municipal Corporations¢—956 (1). 

Cross-Reference 44 C.J. Municipal Corporations § 4271 

Taxation, secs. 84-4701 to 84-4737. et seq. 

f 38 Am. Jur. 67, Municipal Corporations, 
Operation and Effect § 381 et seq.; see generally, 48 Am. Jur. 
This section and city ordinances must 555, Special or Local Assessments. 

yield to chapter 96, laws of 1923, fixing 


11-903. (5039.2) Licenses—requirements. The city or town council has 
power: To license all industries, pursuits, professions, and occupations, and 
to impose penalties for failure to comply with such license requirements. 


History: En. Subd. 3, Sec. 5039, R. C. state, was invalid as in excess of the 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; power of the city to impose. State ex rel. 
amd. Sec. 1, Ch. 20, L. 1927. See also City of Butte v. Police Court, 65 M 94, 
history of Sec. 11-901. 97 et seq., 210 P 1059. 


? ‘ ‘ ; A city cannot raise revenue for general 

PL AUGIOR NOE eomttae fast abba at municipal purposes by the imposition of 

Prey sree | eve Seapets cee ( 29) a8 license taxes. State v. Police Court, 68 
amended by section 4, Ch. 183, L. 1937, to yy 495 445 919 P 810 
the extent that section 11-903 may have ‘ 4 f 


authorized cities and towns to license bar- Id. This section provides that the li- 
bers. Opinions of Attorney General Vol. cense fee which a city may impose upon 
17. No. 314. industries and businesses must not ex- 
i ceed the sum required by statute when 
Cross-Reference the state requires a license therefor. 
Licensing of certain occupations, sec. Chapter 154, laws of 1923, (since re- 
11-918. pealed) while authorizing the state rail- 
road commission to require the payment of 

License of Industry, Etc. a license not to exceed $10 per motor ve- 


Section 84-1402, requires every coal deal- hicle, does not declare that a license shall 
er in the state to pay annually to the be exacted. A city imposed a license fee 
state a license of one dollar and in of $25 for the first taxi operated for hire 
addition thereto five cents per ton for and $12 for each additional one. Held, 
every ton of coal sold by him during that in the absence of a showing that the 
any one year upon which the mine license Tailroad commission had exercised the 
fee exacted by section 84-1302 has not been power given it by chapter 154, the fee 
paid by the mine operator. Under this exacted by the city council cannot be 
section the power of cities or towns to said to exceed the fee imposed by the 
license an industry or business is limited state for the same purpose. 
to an amount of not to exceed the sum While the legislature may not constitu- 
required by the state to be paid to it by tionally authorize a city to provide rev- 
the same business. Held, that a city ordi- enue for general municipal purposes by 
nance exacting a fee of one dollar from the imposition of license taxes, it may 
coal dealers and in addition five cents properly authorize it to impose such a tax 
for every ton of coal sold, without incor- upon any industry or upon the right to 
porating therein the clause limiting the transact any business which falls within 
payment of the five cents to coal upon’ the scope of police regulations. City of 
which the mine license fee exacted by Bozeman v. Nelson, 73 M 147, 153 et seq., 
section 84-1302 had not been paid to the 237 P 528. 
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Id. Although revenue may result inci- 
dentally from an undisputed exercise of 
the police power, that fact alone does not 
divest the regulation of its police char- 
acter and make it an exercise of the tax- 
ing power. 

Id. Taxicabs and auto-busses operated 
for hire are legitimate objects of license 
fees. 


State Liquor Statutes Control 


Special statutes subsequently enacted 
relating to liquor traffic and licensing of 
sale of liquor control the more general 
statutes (this and following section) au- 
thorizing cities generally to license busi- 
nesses and occupations and _ will be 
regarded as an exception to, or qualifica- 
tion of the prior general statutes. State 
ex rel. Wiley v. District Court, _-. _M 
164 P 2d 358, 365. 


aa 


No Power to License Liquor Sales 


The prohibition act of 1917 repealing 
all conflicting acts and all municipal ordi- 
nances relating to issuance of liquor li- 
censes, divested municipalities of power to 
license sale of liquor under general stat- 
utes. Stephens v. City of Great Falls, __ 
M __, 175 P 2d 408, 410. 


References 


State v. Stark, 100 M 365, 374, 52 P 
2d 890. 

Licenses@514. 
37 C.J. Licenses § 16 et seq. 

37 Am, Jur. 956, Municipal Corporations, 
§ 305 et seq. 
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Validity of ordinance interfering with 
privacy in restaurants. 5 ALR 965. 

Regulations concerning location of laun- 
dries. 6 ALR 1597. 

Public regulation or authorization of gas 
filling stations. 18 ALR 101. 

Regulation of barbers. 20 ALR 1111. 

Licensing and regulation of pool and 
billiard rooms and bowling alleys. 20 ALR 
1482. 

Validity of ordinance in relation to 
undertaker or embalmers. 23 ALR 71. 

Regulation of junk dealer. 30 ALR 1427. 

Validity of regulations as to plumbers 
and plumbing. 36 ALR 1342. 

Public regulation of dry cleaning and 
dyeing establishments. 49 ALR 110. 

Municipal regulation of sale of poison, 
drugs, or medicines. 54 ALR 735. 

Validity of ordinance fixing closing 
hours for certain kinds of business. 55 
ALR 242. 

Regulation of beauty shops or special- 
ists. 79 ALR 1126. 

Regulation of house to house canvas- 
sing by peddlers, etc. 88 ALR 183. 

Municipal regulation of electricians and 
the installation of electrical work. 96 ALR 
1506. 

Regulation and sale of newspapers on 
the streets. 107 ALR 1275. 

Regulation of auctions and auctioneers. 
111 ALR 473. 

Regulation of tourist or trailer camps. 
115 ALR 1398. 

Regulation of the sale of flowers or 
florist business. 124 ALR 547. 


11-904. (5039.3) Issuing licenses. The city or town council has power: 
To fix the amount, terms and manner of issuing and revoking licenses; but 
the council may refuse to issue licenses when it may deem it best for the 


public interests. 


History: En. Subd. 4, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Interference on Gross Abuse 


Where the power to license has been 
properly delegated to cities and towns as 
it has been by this section, granting them 
the power to fix the amount, terms and 
manner of issuing and revoking licenses, 
or refuse to issue them, courts will not 
interfere in its exercise except when there 
has been a gross abuse of the discretion 


11-905. 
for municipal purposes. 


in the premises. State ex rel. McIntire v. 
City Council of The City of Libby, 107 M 
216, 219, 82 P 2d 587. 


References 

State v. Stark, 100 M 365, 374, 52 P 2d 
890; State ex rel. Wiley v. District Court, 
__. M __, 164 P 2d 358, 365; Stephens v. 
City of Great Falls, _. _M __, 175 P 2d 
408, 410. 

Licenses¢—514. 

37 C.J. Licenses § 16 et seq. 


(5039.4) Building or hiring and lighting and heating buildings 
The city or town council has power: To build or 


hire all necessary buildings for the use of the city or town, and to heat and 


light the same. 
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History: En. Subd. 5, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-906. 
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Municipal Corporations€>221. 
43 C.J. Municipal Corporations § 2081. 


(5039.5) Streets, alleys, sidewalks, parks and public grounds. 


The city or town council has power: To lay out, establish, open, alter, widen, 
extend, grade, pave, or otherwise improve streets, alleys, avenues, sidewalks, 
parks, dnd public grounds and vacate the same. 


History: En. Subd. 6, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Cross-References 


Athletic fields, power to procure, sec. 
62-201. 

Civic center, power to procure, sec. 62- 
201. 

Golf course, power to procure, sec. 62- 
201. 

Parks and playgrounds, secs. 62-201 to 
62-213. 

Skating rinks, power to procure, sec. 
62-201. 

Swimming pools, sec. 62-201. 

Youth center, power to procure, sec. 62- 
201. 


Street Work Within Exclusive Juris- 
diction of City 

With relation to work to be done on the 
streets of a city, such streets are within 
the exclusive jurisdiction of the munici- 
pality, through its council. State ex rel. 
City of Butte v. Healy et al., 105 M 227, 
231, 70 P 2d 437. 


Grantor May Remove Restrictions by 
Waiver 


Lands deeded to a city for park purposes - 


by deeds providing for reversion to the 


grantors i? ned for any other purpose, 
may be used for some other purpose upon 
obtaining a waiver, quitclaim deed or 
unconditional deed from the owner of the 
reversionary interest, removing the restric- 
tion, whereupon the city will own the fee 
and use the property as it sees fit. Lloyd 
v. City of Great Falls, 107 M 442, 447, 86 
P 2d 395. 


Where Grantors Charged with Knowl- 
edge of City’s Authority To Vacate Use 
for Park Purposes 

In an action to enjoin a city from 
erecting a civic center building on land 
granted to it in 1889 and 1909 for park 
purposes by deeds providing for reversion 
to the grantors or their assigns if used for 
any other purpose, held, that the grantors 
in making their deeds were charged with 
knowledge that the city had the authority 
to vacate the use of the land for park 
purposes because of the provisions of sec. 
325, 5th div., comp. stat. 1887, and the 
amendment of that act in 1907, in effect 
at the time of dedication. Lloyd v. 
City of Great Falls, 107 M 442, 446, 86 P 
2d 395. ; 


Municipal Corporations€=269 (1), 646, 
657 (2), 721 (1). 

44 C.J. Municipal Corporations §§ 2277 
et seq., 3600 et seq., 4022 et seq. 


11-907. City council may change street names or numbers. Any town 
or city council may in its judgment, when it appears to the best interest of 
the town or city, and the inhabitants thereof, expressed by resolution duly 
and regularly passed and adopted, change the name or number of any street 
or avenue, except that 51% of the property owners objecting to the change 
of name or question involved shall be supreme in this matter subject to the 
conditions provided for in section 11-908. 


History: En. Sec. 1, Ch. 21, L. 1939. Municipal Corporations¢—6514. 


44 C.J. Municipal Corporations § 3659. 


11-908. Plat and filing. That the town or city engineer, or if there be 
no such officer the council may employ one for such purpose, shall prepare 
a plat showing such subdivisions, streets and avenues affected. by such 
change, with the appropriate notation of change thereon, and upon ap- 
proval of such plat by the council, and the filing of the same as approved 
with the county clerk and recorder wherein the town or city is situated, the 
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names or numbers of said streets and avenues shall be deemed changed in 
accordance to the terms of said resolution as provided for in section 11-907. 


History: En. Sec. 2, Ch. 21, L. 1939. 


11-909. (5039.6) Lighting and cleaning streets—regulation of sidewalks 
—removal of offensive material from public ways and grounds—tax levy. 
The city or town council has power: To provide for lighting and cleaning 
the streets, alleys, and avenues; to regulate the use of sidewalks, and to re- 
quire the owners of the premises adjoining to keep the same free from snow 
or other obstruction; to regulate the disposition and removal of ashes, gar- 
bage, or other offensive matter in any street, alley, or on public grounds or 
on any premises, and to provide for levying the cost of such removal as a 
special tax against the property from which such matter was deposited, and 
may further, until full liquidation is realized, include in such tax an amount 
not to exceed twenty per centum (20%) of any floating indebtedness, con- 
sisting of valid outstanding warrants drawn and issued against the fund, or 
funds, used to defray the expense of removing such matter, existing at the 
close of business on the 30th day of June, 1943, together with not to exceed 
such per centum of the current interest thereon from such last mentioned 
date, which moneys derived from such portion of such levy and assessment 
for such additional amount, if included in such tax, may only be expended 
towards liquidating such floating indebtedness, together with the interest 


thereon, and not otherwise. 


History: En. Subd. 7, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1,_Ch. 20, L. 1927; amd. Sec. 1, 
Ch. 93, L. 1943. See also history of Sec. 
11-901. ore 


Operation and Effect 


Under an ordinance making it the duty 
of the occupant of premises to keep the 
adjoining sidewalks free from snow, ice, 
ete., the city has a right to proceed against 
the occupant, as well as the owner, whose 
duty in this respect is laid down in this 
section. The remedy against the occupant 
is merely cumulative, and its assertion is 
not inconsistent with the exercise of the 
power granted in this section. City of 
Helena v. Kent, 32 M 279, 288, 80 P 258. 

Held, that while this section gives a city 
the power to regulate the removal and dis- 
position of garbage, it does not give it the 


right to so deposit it as to create a condi- 


tion injurious to health or offensive to the 
senses and thus interfere with the com- 
fortable enjoyment of life and property. 
Lennon et al. v. City of Butte, 67 M 101, 
105, 106, 214 P 1101. 

A city ordinance which requires prop- 
erty owners to keep the sidewalks in front 
of their premises free from ice and snow 
under penalty of a fine is not intended for 
the protection of the individual by the 
owner, but as an aid to the city in dis- 
charging its primary duty in that behalf, 


such an ordinance but. making the owner a: 


joint agent with city employees in per- 


forming that duty, and therefore failure 
to comply with its requirements, with con- 
sequent injury to a pedestrian, does not 
give rise to a cause of action against the 
property owner. Childers v. Deschamps et 
al., 87 M 505, 513, 290 P 261.. 


Police Power 


The authority granted by this section 
to cities to remove garbage and to provide 
a special tax against the property from 
which it is removed to meet the cost falls 
within the police power in the interest of 
public health. Northern Pacific Railway 
Co. v. Lutey, 104 M 321, 324, 66 P 2d 785. 


When City Council’s Determination Con- 
clusive 

The special tax provided for by this 
section, strictly speaking, is a device by 
which property owners are required to pay 
for services rendered. It bears some anal- 
ogy to a special assessment in that muni- 
cipal authorities must determine what 
property should be assessed in each in- 
stance. The city council’s determination, 
pursuant to legislative authority, of the 
property benefited, in the absence of fraud 
or manifest mistake, is conclusive. North- 
ern Pacific Railway Co. v. Lutey, 104 M 
321, 324, 66 P 2d 785. 


Where Part of Property Subject To Tax 
Under the facts presented, the rule that 
where a part of a tax is illegal, and where 
the legal and illegal are inseparable, the 
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whole must fall, held not applicable, be- 
cause the only difference of opinion that 
can arise is whether certain property is 
subject to the tax. If it is not, then the 
tax as to it is illegal and can easily be 
separated from that which is subject there- 
to. And when the illegal can be separated 
from the legal, the entire tax will not 
-fall. Since some of plaintiff’s property 


11-910. 
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was subject to tax it was not entitled to 
judgment on the pleadings. Northern 
Pacific Railway Co. v. Lutey, 104 M 321, 
325, 66 P 2d 785. 


Municipal 
272, 673. 

44 C.J. Municipal Corporations §§ 2277 
et seq., 2308 et seq., 3705. 


Corporations¢=269 (1, 4), 


(5039.7) Regulation of public ways and grounds—obstructions 


to be prevented. The city or town council has power: To provide for and 
regulate street crossings, curbs, and gutters; to regulate and prevent the use 
or obstruction of streets, sidewalks, and public grounds by signs, poles, 


wires, posting handbills or advertisements, or any obstruction. 


History: En. Subd. 8, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-911. 


city or town council has power: 


(5039.8) Traffic and sales on public ways and grounds. 


Municipal Corporations¢—661(1), 692. 
44 C.J. Municipal Corporations §§ 3677 
et seq., 3815 et seq. 


The 


To regulate and prohibit traffic and sales 


upon the streets, sidewalks, and public grounds. " 
History: En. Subd. 9, Sec. 5039, R. C. Municipal Corporations¢—661(1), 721 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; (le). 


amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-912. 


(5039.9) Speed regulation. 


44 C.J. Municipal Corporations §§ 3677 
et seq., 4022 et seq. 


The city or town council has power : 


To regulate or prohibit the fast driving of horses, animals, or vehicles within 


the city or town. 


History: En. Subd. 10, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-913. 


town council has power: 


Cross-Reference 


Speed regulations, secs. 11-942, 11-1002, 
32-1101. 


Municipal Corporations€=595. 
43 C.J. Municipal Corporations § 206. 


(5039.10) Railroads—regulation of use and speed. The city or 
To regulate and control the laying of railroad 


tracks, and prohibit the use of engines and locomotives propelled by steam 
or otherwise, or to regulate the speed thereof when used. 


History: En. Subd. 11, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 


Railroads@75(3), 236. 
51 C.J. Railroads §§ 246 et seq., 1026 et 
seq. 


history of Sec. 11-901. 


11-914. (5039.11) Lighting of railroad tracks—crossings—enforcement 
of requirements. The city or town council has power: To require the light- 
ing of any railroad track or route within a city or town, the cars of which 
are propelled by steam or otherwise, and fix and determine the number, 
style, and size of lamp posts, burners, lamps, and all other fixtures and ap- 
paratus necessary for such lighting, and the points of location of the lamp 
posts, and to require the construction of crossings on the line of any railroad 
track or route within the city or town, the cars of which are propelled by 
steam or otherwise, where the said track intersects or crosses any street, 
alley, or public highway, or runs along the same, and to fix and determine 
the size and kind of such crossing and the grades thereof; and, in case the 
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owner of such railroads fails to comply with such requirements, the council 
may cause the same to be done, and it may assess the expense thereof against 
such owner, and the same constitutes a len on any property belonging to 


such owner within such city or town, and may be collected as other taxes. 


History: En. Subd. 12, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Crossing and Lighting Railroad Tracks 


This section does not apply to street 
railroads; hence an ordinance requiring a 
street railway company to light its track 
within the corporate limits, without ex- 
pense to the city, is void. Helena etc. Ry. 
Co. v. City of Helena, 47 M 18, 37, 130 P 
446. 

Before a city may exercise the power 
conferred by this section, to order the con- 
struction of a subway street crossing ne- 


11-915. 


city or town council has power: 


cessitating a change in the grade of the 

street, it must comply with the provisions 

of section 11-970 and section 11-2601, they 

being limitations upon the exercise of its 

police power in that behalf. State v. 

eee Pac. Ry. Co., 88 M 529, 545, 295 
257. 


References 


Jarvella v. Northern Pacific Ry. Co., 101 
M 102, 111, 53 P 2d 446. 


Railroads¢=238, 242. 
51 C.J. Railroads §§ 1022 et seq., 1043 
et seq. 


(5039.12) Street railroads—authorization and regulation. The 
To license and authorize the construction 


and operation of street railroads, and require them to conform to the grade 
of the street as the same are or may be established. 


History: En. Subd. 13, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 

Street Railroads 


This section, taken in connection with 
the general provision contained in section 


11-916. 
council has power: 
change the same. 


History: En. Subd. 14, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-917. 
power : 


(5039.13) Numbering of houses and lots. 


(5039.14) Water regulation. 
To provide for the cleaning of waters, water-courses, and streams 


11-901, confers all the powers necessary for 
the policing of street railroads. Helena 
etc. Ry. Co. v. City of Helena, 47 M 18, 
37, 130 P 446. 


Street Railroads€24(1). 
60 C.J. Street Railroads § 34 et seq. 


The city or town 


To regulate the numbering of houses and lots, and to 


Municipal Corporations¢—601. 
43 C.J. Municipal Corporations § 356 et 
seq. 


The city or town council has 


within the city, or to alter, straighten, or widen the same, and the draining 
and filling in of ponds, wells, or shafts on private property, when necessary 


to the public health or public welfare. 


History: En. Subd. 15, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-918. 


council has power : 


References 


Johnson v. City of Billings et al., 
M 462, 478, 54 P 2d 579. 
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Municipal Corporations¢=711. 
44 C.J. Municipal Corporations § 4006 
et seq. 


(5039.15) Licensing, taxing and regulation. The city or town 
To license, tax, and regulate auctioneers, peddlers, pawn- 


brokers, second-hand and junk shops, drivers, porters, pool halls and soft 
drink parlors, billiard tables, tenpin alleys, shooting galleries, shows, cir- 
cuses, street parades, theatrical performances, and places of amusements 
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within the city or town; provided, that the power to license, tax, and regu- 
late circuses and Lows of like character shall extend three miles beyond 


the limits of the city or town. 


History: En. Subd. 16, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
‘amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Cross-References 


Beer. licenses, authority to impose, sec. 
4-34], 

Carrying on business without license, 
penalty, sec. 94-1511. 

Liquor retailers, authority to license, 
sec. 4-430. 


Business Regulations 


An. ordinance making it unlawful to 
keep open a pawn-shop after six. o’clock 


11-919, 
quirement of. 


p. m. is not a pronihitian of the business, 
but a regulation of it, authorized by this 
section. City of Butte v. Paltrovich, 30 


Mi 18,.21,°75 P'd521. 


Id. The power conferred upon a city by 
this section is primarily to enact such 
police regulations, with reference to the 
occupations therein enumerated, as shall 
be necessary to the good order and gen- 
eral welfare of its citizens. 


Licenses€514, 

37 C.J. Licenses § 16 et seq. 

37 Am. Jur. 956, Municipal Corporations, 
§ 305 et seq. (See annotations under Sec. 
11-903) 


(5039.16) Records of pawn, second-hand and junk shops, re- 
The city or town council has power: 


To require the owners 


and keepers of pawn, second-hand, and junk shops to keep a record of all 
articles purchased or pawned to them, which record, and the articles pur- 
chased or pawned, are subject to the inspection of all police officers of the 


city or town. 


History: En. Subd. 17, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-920. 
second-hand and junk shops. 


Pawnbrokers and Money Lenders¢=1. 
48 C.J. Pawnbrokers § 11 et seq. 


(5039.17) Regulation of purchases from minors by pawn, 
The city or town council has power: 


To pre- 


vent the keepers of pawn, second-hand, and junk shops from the purchasing 
of any article from a minor, without the written consent of the parent or 


guardian of such minor. 


History: En. Subd. 18, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 


11-921. 
power : 
and within three miles thereof. 


History: En. Subd. 19, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-922. 


city or town council has power: 


(5039.18) Regulation of dances. 
To regulate or prohibit dance houses within the city or town limits, 


(5039.19) Suppression of fraud and immoral publications. 


amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec, 11-901. 


The city or town council has 


Theaters and Shows¢€—1. 
62 C.J. Theaters and Shows § 7 et seq. 


The 


To suppress and punish all fraudulent de- 


“vices and practices for the purpose of obtaining money or property, and to 
prohibit the same or exhibition of tmaumoral publications, prints, pictures or 


illustrations. 


History: En: Subd. 20, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch..115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Municipal Corporations@=598, 599. 
43 C.J. Municipal Corporations §§ 209, 
210. 
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11-923. (5039.20) Establishment and supervision of markets. The city 
or town council has power: To establish markets and market houses, and 
provide for the supervision and use thereof. 


History: En. Subd. 21, Sec. 5039, R. C. Municipal Corporations€=275. 
‘M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 43 C.J. Municipal Corporations § 500 
amd. Sec. 1, Ch. 20, L. 1927. See also et seq. 
history of Sec. 11-901. 


11-924. (5039.21) Inspection of foodstuffs. The city or town council 
has power: To provide for and regulate the inspection of beef, pork, flour, 
meal, and all provisions, oils; to regulate the inspection of milk, water, 
butter, lard, and other provisions; to regulate the vending of meat, poultry, 
fish, game, and vegetables; to restrain and punish the forestalling of pro- 
visions. | 

History: En. Subd. 22, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 


amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Food¢ 1. 

386 C.J.S. Food §§ 5-9. 

Validity, construction, and application 
of statutes or ordinances relating to in- 
spection of food sold at retail. 127 ALR 


Cross-Reference 322. 


Slaughter houses, inspection, sec. 46-217. 


11-925. (5039.22) Weighing, measuring and inspecting. The city or 
town council has power: To regulate the inspection, weighing, and measur- 
ing of wood, coal, stone, corn, or other grain, and hay, within the city or 
town. . 


History: En. Subd. 23, Sec. 5039, R. C. 

M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Weights and Measures¢=1., ; 
68 C.J. Weights and Measures §2 et 
seq. 


11-926. (5039.23) Regulation of vaults cisterns, hydrants, pumps, sewers 


and gutters. 


The city or town council has power: To regulate the construc- 


tion. use. and repair of vaults, cisterns, hydrants, pumps, sewers, and 
>] d ? ) ) ] b 


cutters. 


History: En. Subd. 24, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-927. 
peace. 


Municipal Corporations¢~711. 
44 C.J. Municipal Corporations § 4006 
et seq. 


(5039.24) Prevention of and punishment for disturbing the 
The city or town council has power: To prevent and punish in- 


toxication, fights, riots, loud noises, disorderly conduct, obscenity, and acts 
or conduct calculated to disturb the public peace, or which are offensive 
to public morals, within the city or town, and within three miles of the 


limits thereof. 


. History: En. Subd. 25, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Protect Public Morals 


Notwithstanding repeal of the state pro- 
hibition laws, a city has the power to pro- 
hibit -by ordinance, traffic in intoxicating 
liquors under its general powers granted 
it by section 11-901 and the specific provi- 


sion of this section thereof under which 
if may pass ordinances to prevent acts or 
conduct caleulated to disturb the public 
peace or which are offensive to public 
morals. State ex rel. Moreland v. Police 
Court, 87 M 17, 22, 285 P 193. 


Municipal Corporations€596, 598. 
43 C.J. Municipal Corporations §§ 208, 
209. 
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11-928. (5039.25) Limitation of combustible buildings—fire limits. The 
city or town council has power: For the purpose of guarding against fire, 


to prescribe the limits within which wooden or combustible buildings must 
not be erected, placed, or repaired, and to establish fire limits within the 


city or town. 


History: En. Subd. 26, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Fire Protection 


While a city or town may, under this 
section, by ordinance wholly forbid the 
erection of wooden buildings within fire 
limits, it is without power to wholly pro- 
hibit the repair of a building lawfully 
erected prior to the creation of fire limits 
including the building therein, an ordin- 
ance so declaring being unreasonable. Bet- 


tey v. City of Sidney, 79 M 314, 318, 257 
P1007, 

Measures for the protection of life and 
property against fire hazards fall within 
the police power of the state, which power 
may either be exercised by the state 
through proper machinery or delegated for 
local administration to cities or towns. 
State ex rel. Brooks v. Cook, 84 M 478, 
483, 276 P 958. 


Municipal Corporations¢601, 
43 C.J. Municipal Corporations § 356 et 
seq. 


11-929. (5039.26) Fire department—alarm—police telegraph. The city 
or town council has power: To establish a fire department, and prescribe 
and regulate its duties; to maintain a fire alarm and: police telegraph. 


History: En. Subd. 27, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Cross-Reference 


Fire department, secs. 
1940. 


11-1901 to 11- 


Maintenance of Fire Department Pro- 
prietary Function of City 

Under this and sections 11-930 and 11- 
931 and section 11-1901 (before amend- 
ment), a city is empowered, but not com- 
pelled to maintain a fire department and 


11-930. 


(5039.27) Provision for fire equipment. 


under section 11-1902, firemen are not 
officers of the city; therefore a city oper- 
ates such department in its proprietary 
capacity, except when it is engaged in ex- 
tinguishment of fires, going to and from 
the scene of a fire or testing equipment 
for such occasions, when it is exercising 
governmental functions. State ex rel. 
Kern v. Arnold, 100 M 346, 358, 49 P 2d 
976. 


Municipal Corporations¢—603. 
43 C.J. Municipal Corporations § 439 et 
seq. 


The city or town coun- 


cil has power: To erect engine, hose, and hook-and-ladder houses, and pro- 
vide engines and other implements for the extinguishment of fire. 


History: En. Subd. 28, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 


11-931. 


(5039.28) Inspection and regulation of fire hazards. 


amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


The city 


or town council has power: To inspect chimneys, flues, fireplaces, stove 
pipes, ruins, structures, and boilers, and, when dangerous, to require the 
same to be removed or put in order, and prohibit the use thereof until safe. 


History: En. Subd. 29, Sec. 5039, R. C. 37 Am. Jur. 942, Municipal Corpora- 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; tions, § 297. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-932. (5039.29) Regulation of explosives and inflammable material. 
The city or town council has power: To regulate and prevent the storage or 
handling of gunpowder, giant powder, nitroglycerine, or other inflammable 
explosives or materials, tar, pitch, kerosene, oils, and turpentine, and to 
prohibit the storage of the same within three miles of the city limits. 
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History: En. Subd. 30, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-933. 
tion by council. 


11-938 


Cross-Reference 
Storage of explosives, sec. 69-1923. 


(5039.30) Bonfires—pyrotechnics—toy pistols or guns—regula- 
The city or town council has power: To regulate or pro- 


hibit the building of bonfires, the explosion, use or selling of fireworks, fire- 
crackers, torpedoes, or other pyrotechnics or toy pistols or guns within the 


eity or town. 


History: En. Subd. 31, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 


11-934. 


(5039.31) Cruelty to animals. 


amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


The city or town council has 


power: To prohibit and punish cruelty to animals. 


History: En. Subd. 32, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-935. 


Municipal Corporations¢—604. 
43 C.J. Municipal Corporations § 333. 


(5039.32) Abatement of and regulation concerning nuisances. 


The city or town council has power: To define and abate nuisances, and to 
impose fines upon persons guilty of creating, continuing, or suffering a 
nuisance to exist on the premises which they occupy or control. 


History: En. Subd. 33, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Nuisances 


Under the rule of statutory construc- 
tion that a specific provision is para- 
mount to a general one, held, in a prosecu- 
tion for maintaining a nuisance, that the 
specific provision of this section, empower- 
ing a city to impose a fine upon persons 


11-936. 


(5039.33) Vagrants and mendicants. 


maintaining a nuisance, is controlling, as 
against the power conferred by section 
11-950 to impose fines and penalties for 
the violation of a city ordinance general- 
ly, up to ninety days in jail. City of Boze- 
man v. Merrell, 81 M 19, 25, 28, 261 P 
876. 


Municipal Corporations¢—605. 
43 C.J. Municipal Corporations § 518 et 
seq. 


The city or town council 


has power: To define vagrancy, and to restrain and punish vagrants, mendi- 
eants, and persons guilty of disorderly conduct. 


History: En. Subd. 34, Sec. 5039, R. C. 
M., 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Vagrancy 


City and town’ councils have express 
authority from the state to define and 


punish vagrancy under this section. State 
ex rel. City of Butte v. District Court, 37 
M 202, 204, 95 P 841. 


Municipal Corporations¢=596. 
43 C.J. Municipal Corporations § 206. 


11-937. (5039.34) Jail—maintaining and governing. The city or town 


council has power: To establish and maintain a jail for the confinement of 
persons convicted of violating the ordinances of the city or town; to make 
rules for the government of the same, and to cause the prisoners to work 
on streets or elsewhere within three miles of the city. 


History: En. Subd. 35, Sec. 5039, R. C. Prisons¢~1. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 50 C.J. Prisons § 7 et seq. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-938. (5039.35) Animals running at large. The city or town council 
has power: To regulate, restrain, or prohibit the running at large of horses, 
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cattle, swine, sheep, goats, and dogs, or other animals, and to authorize the 
impounding and-sale thereof, if found at large contrary to ordinances. 


History: En. Subd. 36, Sec. 5039, R. C. Cross-Reference 


M. 1921; amd. Sec. 1, Ch. 115, L. 1926; Impounding of livestock, secs. 46-2001 
amd. Sec. 1, Ch. 20, L. 1927. See also to 46-2008. 
history of Sec. 11-901. 


Municipal Corporations€604. 
43 C.J. Municipal Corporations § 333. 
2 Am. Jur. 796, Animals, § 142 et seq. 


11-939. (5039.36) Licensing of dogs. The city or town council has 
power: To license the keeping of dogs, and to provide for the killing or 
destruction thereof, if found running at large without license. 


History: En. Subd. 37, Sec. 5039, R. C. Animals¢4. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 3 C.J.S. Animals §§ 10, 11. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-940. (5039.37) Obstructing streets, sidewalks and public grounds to 
be prevented. The city or town council has power: To prevent the incum- 
bering of streets, sidewalks, alleys, or public grounds with carriages, wagons, 
lumber, firewood, or other obstacles or materials. 


History: En. Subd. 38, Sec. 5039, R. C. plied power to compel observance of regu- 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; lations thereunder. lLazich v. City of 
amd. Sec. 1, Ch. 20, L. 1927. See also Butte, 116 M 386, 389, 154 P 2d 260. 
history of Sec. 11-901. 


2 Municipal Corporations¢692. 
Operation and Effect 44 C.J. Municipal Corporations § 3815 et 
This legislative grant carries the im- seq. 


11-941. (5039.38) Sidewalks—prevention of animals or vehicles on— 
prevention of damage to. The city or town council has power: To prevent 
the riding or driving of animals, or the drawing or riding of vehicles of any 
kind on the sidewalks of the city, or the doing damage in any way to the 
sidewalks. 

History: En. Subd. 39, Sec. 5039, R. C. Cross-Reference 


M. 1921; amd. Sec. 1, Ch. 115, L. 1925; Driving livestock on sidewalk, penalty, 
amd. Sec. 1, Ch. 20, L. 1927. See also gee, 94-3331. ' 


history of Sec. 11-901. 


Municipal Corporations¢—661(1). 
44 C.J. Municipal Corporations § 3677 
et seq. 

11-942. (5039.39) Hitching of animals—racing and immoderate driving. 
The city or town council has power: To prevent horse racing, or immoderate 
driving or riding in the streets of the city or town, and to regulate and 
provide for the hitching of all animals on the streets. 


History: En. Subd. 40, Sec. 5039, R. C. amd. Sec. 1, Ch. 20, L. 1927. See also 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; history of Sec. 11-901. 


11-943. (5039.40) Regulation of coasting, skating, sliding and other 
amusements. The city or town council has power: To regulate or prohibit 
coasting, skating, sliding, or toboganning on the streets or alleys, or the in- 
dulgence in other amusements dangerous or annoying to the inhabitants, or 
having a tendency to frighten animals. 


History: En. Subd. 41, Sec. 5039, R. C. Municipal Corporations¢—595. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 43 C.J. Municipal Corporations § 206. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 
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11-944. (5039.41) Location of businesses and factories. The city or 
town council has power: To regulate the location of slaughter houses, brew- 
eries, distilleries, livery stables, foundries, blacksmith shops, planing mills, 
soap factories, and tanneries within the city or town, and to prohibit any 
offensive and unwholesome establishments within the city or town limits, or 


within three miles thereof. 


History: En. Subd. 42, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-945. 


(5039.42) Erection of poles, wires, rods and cables. 


Municipal Corporations€—605. 
43 C.J. Municipal Corporations § 518 et 
seq. 


The city 


or town council has power: To regulate or suppress the erection of poles 
and the stringing of wires, rods, or cables, in the streets, alleys, or within 


the limits of any city or town. 


History: En. Subd. 43, Sec. 5039, R.. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


‘Regulations as to Poles, Wires, Etc. 


This section, at most, does not enable a 
corporation or individual wishing to en- 
gage in the telegraph or telephone busi- 
ness to do so. The provision only leaves 
it to the option of the cities and towns to 
legislate upon this subject, and, if they do 


acting any more than the legislature it- 
self. State ex rel. Crumb v. City of Hel- 
ena, 34 M 67, 73, 85 P 744. 

The police powers granted to cities and 
towns by section 11-910 and this section, 
relative to the regulation of the use of 
the streets by the erection of telegraph 
or telephone poles, the stringing of wires 
thereon, ete., are preserved to them by 
the concluding portion of section 70-301. 
City of Butte v. Montana Independent 
Tel. Co., 50 M 574, 581, 148 P 384. 


not do so, they cannot be coerced into 


11-946. . (5089.43) Boards of health. The city or town council has 
power: To provide for a board of health, and to prescribe its powers and 
duties, and when such board of health is provided, for the same to have 
jurisdiction within the city or town limits, and within three miles thereof. 


History: En. Subd. 44, Sec. 5039, RB. C. Cross-Reference 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; Board of health, sec. 69-601 et seq. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Health@=3. 
39 C.J.S. Health §§ 4, 7. 


. 11-947. (5039.44) Detention hospitals. The city or town council has 
power: To establish at a suitable place, within or without the limits of the 
city or town; in case of necessity, a hospital to prevent the spread of small- 
pox, or other contagious or infectious diseases, and to regulate the control 
thereof, and do all other acts which may be necessary for the promotion of 
health, and to prevent the spread of infectious or contagious diseases within 
the city or town. 


History: En. Subd. 45, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-948. (5039.45) Cemeteries. The city or town council has power: 
To establish and regulate cemeteries, within or without the city or town, 
and acquire lands for this purpose, and prohibit the establishment of ceme- 
teries within three miles of the city or town. 

‘History: En. Subd. 46, Sec. 5039, R. C. amd. Sec. 1, Ch. 20, GL. 1927. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; history of Sec. 11-901. 


867 


Hospitals@=2. 

41 C.J.S. Hospitals § 4. 

Power of municipal corporation to pro- 
vide hospital. 25 ALR 612. 


See also 


11-949 


Cross-Reference 


Cemeteries, establishment, secs. 9-301 to 
9-307. 


11-949. 


CITIES AND TOWNS 


Cemeteries@—1. 
14 C.J.S. Cemeteries § 2. 


(5039.46) Officers’ and employees’ duties and compensation. 


The city or town council has power: To fix compensation, and to prescribe 
the duties of all officers and other employees of the city or town, subject to 
the limitations mentioned in this code. 


History: En. Subd. 47, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 


Cross-References 


Discharge from military service, restora- 
tion, secs. 77-501, 77-701 to 77-708. 


history of Sec. 11-901. Preference for Montana labor, secs. 41- 


701 to 41-703. 
11-950. (5039.47) Penalties for violations of ordinances—limitations. 
The city or town council has power: To impose fines and penalties for the 


violation of any city ordinance, but no fine or penalty must exceed three 
hundred dollars, and no imprisonment must exceed ninety days for any one 


offense. 


History: En. Subd. 48, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Penalties 


Under the rule of statutory construc- 
tion that a specific provision is paramount 
to a general one, held, in a prosecution for 
maintaining a nuisance, that the specific 
provision of section 11-935, empowering 


a city to impose a fine upon persons main- 
taining a nuisance, is controlling, as 
against the power conferred by this sec- 
tion to impose fines and penalties for the 
violation of a city ordinance generally, up 
to ninety days in jail. City of Bozeman 
v. Merrell, 81 M 19, 25, 28, 261 P 876. 


Municipal Corporations€=57. 
43 C.J. Municipal Corporations § 173 et 
seq. 


11-951. (5039.48) Poll tax—limitation on amount—work for failure to 
pay. The city or town council has power: To levy and collect annually 
from each able-bodied male resident of the city or town, between the ages 
of twenty-one and forty-five years, a poll-tax not exceeding three dollars 
per capita; and in case of failure or refusal of any person within the pre- 
scribed age to pay said tax, to provide by ordinance that the person failing 
or refusing must work one day on the public streets of the city. 


History: En. Subd. 49, Sec. 5039, R. C. Cross-Reference 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; Poll tax, secs. 84-4732 to 84-4736. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Municipal Corporations@956(1). 
44 C.J. Municipal Corporations § 4271 et 
seq. . 
11-952. (5039.49) Partition fence and party wall regulation. The city 
or town council has power: To regulate partition fences and party walls not 
already constructed. 


History: En. Subd. 50, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-953. (5039.50) Construction specification—fire escapes. The city or 
town council has power: To prescribe the thickness, strength, and manner 
of constructing stone, brick, and other buildings, and to order the construe- 
tion of fire escapes thereon. 


History: En. Subd. 51, Sec. 5039, R. C. 
MM." 1921; amd. Sec. 1,,.Ch. 115,.L...1925: 


Fences€7; Party Walls¢=3. 
36 C.J.S. Fences §§ 8, 9; 47 C.J. Party 
Walls § 12 et seq. 


amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 
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Buildings 

Where defendants at considerable cost 
had practically completed a building to be 
used as a livery-stable within the resi- 
dence portion of a city, whereupon an 
ordinance was passed by the council re- 
quiring persons desiring to engage in such 
business to first obtain a permit, the same 
not being in terms applicable to livery- 
stables then in existence within the city 


11-954. 
power : 


(5039.51) Use of county jail. 
To use the county jail for the confinement or punishment of offend- 


11-957 


limits, such ordinance was an unlawful 
discrimination between defendants and 
others engaged in the same business at 
the time of its enactment. City of Billings 
v. Cook, 35 M 95, 104, 88 P 656. 


Municipal Corporations¢—603. 
43 C.J. Municipal Corporations § 439 et 
seq. 


The city or town council has 


ers, subject to such conditions as are imposed by law, and with the consent 


of the board of county commissioners. 


History: En. Subd. 52, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-955. 


or town council has power: 


(5039.52) Workhouse—construction authorized—use. 


Prisons©=3, 
50 C.J. Prisons §7 et seq. 


The city 


To erect and organize a workhouse in or near a 


city or town; and any person who fails or neglects to pay any fine or costs 
imposed on him by any ordinance may be committed to the workhouse until 


such fine is paid. 


History: En. Subd. 53, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-956. 
or town council has power: 


(5039.53) Licensing of vehicles and carriages—rates. 
To license and regulate automobiles, trucks, 


Prisons¢1. 
50 C.J. Prisons §7 et seq. 


The city 


hackney carriages, carts, omnibuses, wagons, and drays, and to fix the rate 
to be charged for the carriage of persons and property within the city or 
town, and to the public works and property without the limits of the city or 


town. 


History: En. Subd. 54, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Operation and Effect 


An ordinance requiring taxicab drivers 
to occupy a position by the side of their 
vehicles along the curb line of the street 
fronting a railway station, and prohibit- 
ing them from soliciting patronage on rail- 
way property, held a valid exercise of the 
police power as against the objections that 
it was in conflict with the due process 
of law clause of the federal and state con- 


11-957. 


weapons. The city or town council has power: 


stitutions, indirectly interfered with inter- 
state commerce carried on partially within 
the state, and impaired the obligations of 
contracts between the operator of the taxi- 
cabs and railway companies. City of 
Butte v. Roberts, 94 M 482, 487, 23 P 2d 
243. 

Licenses©-5%. 

37 C.J. Licenses §16 et seq. 

Conflict between statutes and local regu- 
lations as to automobile. 21 ALR 1186. 

Validity of statute or ordinance relating 
to granting or revocation of license or 
permit to operate automobile. 71 ALR 616. 


(5039.54) Fire hazardous manufactories — firearms—concealed 


To regulate, restrain, or 


prevent the carrying on of manufactories dangerous in causing or producing 
fires, and to prevent and suppress the sale of firearms, and carrying of con- 


cealed weapons. 


History: En. Subd. 55, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Municipal Corporations€595, 603. 
43 C.J. Municipal Corporations §§ 207, 
439 et seq., 464 et seq. 
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11-958. (5039.55) Weights and measures — sealer. The city or town 
council has power: To establish standard weights and measures to be used 
in the city or town, and to provide for a sealer of standard weights and 
measures, who has jurisdiction within the city or town. 


History: En. Subd. 56, 5039, BR. C. Weights and Measures@~1, 8. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 68 C.J. Weights and Measures §§2 et 
amd. Sec. 1, Ch. 20, L. 1927. See also seq., 12 et seq. 
‘history of Sec. 11-901. 


11-959. (5039.56) Inspection and measuring of building materials. The 
city or town council has power: To provide for the inspection and measuring 
of lumber and other building materials. 


History: En. Subd. 57, Sec. 5039, R. C. Municipal Corporations¢—601. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 43 C.J. Municipal Corporations § 356 et 
amd. Sec. 1, Ch. 20, L. 1927. See also seq. 
history of Sec. 11-901. 


11-960. (5039.57) Arrest of persons. The city or town council has 
power: To make regulations authorizing the police of the city or town to 
make arrests of persons charged with crime, within the limits of the city or 
town and within five miles thereof, and along the line of water cee: of the 
city or town. 

History: En. Subd. 58, Sec. 5039, R. C. Municipal Carneratipudes Sau: 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 43 C.J. Municipal Corporations § 208. 
amd. Sec. 1, Ch. 20, L. 1927. See also ; 
history of Sec. 11-901. 

11-961. (5039.58) Planting and protection of trees. The city or town 
council has power: To provide for the planting of trees and the protection 
of the same. 

History: En. Subd. 59, Sec. 5039, R. C. Municipal Corporations¢678. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 44 C.J. Municipal Corporations § 3698. 
amd. Sec. 1, Ch. 20, L. 1927. See also : 
history of Sec. 11-901. 

11-962. (5039.59) Reports of officers may be required. The city or town 
council has power: To require from an officer at any time a report in de- 
tail of the transactions in his office, or any matter connected therewith. 


History: En. Subd. 60, Sec. 5039, R. C. Municipal Corporations€—170. 
M...1921; ..amd. Sec. 1, Ch. 115, L. 1925; 43 C.J. Municipal Corporations §§ 1193, 
amd. Sec. 1, Ch. 20, L. 1927. See also 1210. 
history of Sec. 11-901. 


11-963. (5039.60) Sales of poisons and opium. The city or town council 
has power: To regulate the sales of poisons, and to punish any person for 
selling or using opium, or any preparation thereof, or having the same or 
any implement to be used in smoking it in his possession, or for keeping, 
maintaining, visiting, or contributing to the support of a room or place 
where the same is smoked or used. Druggists may sell opium or any prep- 
aration thereof, subject to the general laws of the state in relation thereto. 

History: En. Subd. 61, Sec. 5039, R. C. Cross-Reference : 


M. 1921; amd. Sec. 1, Ch. 115, L. 1925; Naréotie’D A ; 
amit Hees, 1, Ch: 20, (te | 492 7enatles kalsaise aingsn ii aiaeadinic, ibe Diie ce Gk Raa 54 


history of Sec. 11-901. 


Poisons@=2. 
49 C.J. Poisons § 16 et seq. 


11-964. (5039.61) Disposal or lease of city property—approval of elec- 
tors, when required. The city or town council has power; to sell, dispose of, 
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or lease any property belonging to a city or town, provided, however, that 
such lease or transfer be made by ordinance or resolution passed by a two- 
thirds vote of all the members of the council; and provided further that if 
such property be held in trust for a specific purpose such sale or lease thereof 
be approved by a majority vote of taxpayers of such municipality cast at an 
election called for that purpose; and provided further that nothing herein 
contained shall be construed to abrogate the power of the board of park com- 
missioners to lease all lands owned by the city heretofore acquired for parks 


within the limitations prescribed by sub-division 5 of section 62-204. 


History: En. Subd. 62, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927; amd. Sec. 
1, Ch. 35, L. 1937. See also history of 
Sec. 11-901. 


When Leasing Not Required to be Sub- 
mitted to Vote 


Even if the municipal auditorium was 
held in trust for specifie purposes, ques- 
tion of leasing of the auditorium to a 
private individual for the purpose of ex- 
hibiting moving pictures was not re- 
quired to be submitted to the taxpayers 
at an election, where it did not appear 
that the lease would interfere with the 


11-965. (5039.62) Contracts. 


use of property for the purposes for which 
it was being held in trust. Colwell v. 
City of Great Falls, 117 M 126, 145, 157 
By 2dp L013, 


Municipal Corporations€>225(1). 

43 C.J. Municipal Corporations § 2098. 

38 Am. Jur. 255, Municipal Corporations, 
§§ 567 et seq. 

Power of municipality to sell, lease, or 
mortgage municipal waterworks, gas or 
electric light plant, or interest therein. 
39 ALR 216. 

Sufficiency of compliance with condition 
of sale or lease by municipality of public 
utility plants. 52 ALR 1052. 


The city or town council has power: To 


make any and all contracts necessary to carry into effect the powers granted 
by this code, and to provide for the manner of executing the same. 


History: En. Subd. 63, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Contracts 


The mode of exercising the power grant- 
ed by this section is subject to the limita- 
tion prescribed in that section of the code 
in reference to the awarding by munici- 
palities of contracts exceeding a certain 
amount to the lowest responsible bidder; 
this limitation is, futhermore, exclusive, 
and applies to all municipal bodies. Mis- 
soula St. Ry. Co. v. City of Missoula, 47 
M 85, 95, 130 P 771. ; 

Under section 11-975 and this section, 
a city may contract for rates with a public 
utility, subject, however, to the paramount 
authority of the state to exercise its power 
in the premises whenever it chooses to do 


11-966. 


so. State ex rel. Billings v. Billings Gas 
Co., 55 M 102, 110, 173 P 799. 

The purpose of the legislature, in em- 
ploying the very general language used in 
this section and in section 11-975, was 
not to surrender fully the distinctively 
governmental function to regulate rates, 
but rather to permit municipalities to pro- 
tect themselves and their inhabitants 
against extortionate rates until the state 
itself should act in the premises. State ex 
rel. Billings v. Billings Gas Co., 55 M 102, 
111, 173 P 799. 


References 


City of Baker v. Montana Petroleum 
Co., 99 M 465, 44 P 2d 735, 


Municipal Corporations€=226. 
44 C.J. Municipal Corporations § 2122. 


(5039.63) Purposes for which indebtedness may be incurred— 


limitation—additional indebtedness for sewer or water system—procuring 
water supply and system—jurisdiction of public works appurtenances. The 
city or town council has power: (1) To contract an indebtedness on behalf 
of a city or town, upon the credit thereof, by borrowing money or issuing 
bonds for the following purposes, to-wit: Erection of public buildings, con- 
struction of sewers, bridges, docks, wharves, breakwaters, piers, jetties, 
moles, waterworks, lighting plants, supplying the city or town with water 
by contract, the purchase of fire apparatus, the construction or purchase of 
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canals or ditches. and water rights for supplying the city or town with water, 
and the funding of outstanding warrants and maturing bonds; provided, 
that the total amount of indebtedness authorized to be contracted in any 
form, including the then existing indebtedness, must not, at any time, exceed 
three per centum (8%) of the total assessed valuation of the taxable prop- 
erty of the city or town, as ascertained by the last assessment for state and 
county taxes; provided, that no money must be borrowed on bonds issued for 
the construction, purchase, or securing of a water plant, water system, 
water supply, or sewerage system, until the proposition has been submitted 
to the vote of the taxpayers affected thereby of the city or town, and the 
majority vote cast in favor thereof; and, further provided, that an additional 
indebtedness shall be incurred, when necessary, to construct a sewerage 
system or procure a water supply for the said city or town, which shall own 
or control said water supply and devote the revenue derived therefrom to 
the payment of the debt. 


(2) The additional indebtedness authorized, including all indebtedness 
heretofore contracted, which is unpaid or outstanding, for the construction 
of a sewerage system, shall not exceed ten per centum (10%) over and above 
the three per centum (3%) heretofore referred to, of the total assessed 
valuation of the taxable property of the city or town as ascertained by the 
last assessment for state and county taxes; and, provided further, that the 
above limit of three per centum (3%) shall not be extended, unless the ques- 
tion shall have been submitted to a vote of the taxpayers affected thereby, 
and carried in the affirmative by a vote of the majority of said taxpayers 
who vote at such election. 

(8) It is further provided, that whenever a franchise has been granted 
to, or a contract made with, any person or persons, corporation or corpora- 
tions, and such person or persons, corporation or corporations, in pursuance 
thereof, or otherwise, have established or maintained a system of water 
supply, or have valuable water rights or a supply of water desired by the 
city or town for supplying the said city or town with water, the city or 
town granting such franchise or entering in such contract or desiring such 
water supply, shall, by the passage of an ordinance, give notice to such per- 
son or persons, corporation or corporations, that it desires to purchase the 
plant and franchise and water supply of such person or persons, corporation 
or corporations, and it shall have the right to so purchase the said plant or 
water supply, upon such terms as the parties agree; in case they cannot 
agree, then the city or town shall proceed to acquire the same under the laws 
relating to the taking of private property for public use, and any city or 
town acquiring property under the laws relating to the taking of private 
property for public use, shall make payment to the owner or owners of the 
plant or water supply of the value thereof legally determined, within six 
(6) months from and after final judgment is entered in the condemnation 
proceedings. For the purpose of providing the city or town with an adequate 
water supply for municipal and domestic purposes, the city or town council 
shall procure and appropriate water rights and title to the same, and the 
necessary real and personal property to make said rights and supply avail- 
able, by purchase, appropriation, location, condemnation, or otherwise. 

(4) Cities and towns shall have jurisdiction and control over the terri- 
tory occupied by their public works, and over and along the line of reser- 
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voirs, streams, trenches, pipes, drains, and other appurtenances used in the 
construction and operation of such works, and also over the source of stream 
for which water is taken, for the enforcement of its sanitary ordinances, 
the abatement of nuisances, and the general preservation of the purity of its 
water supply, with power to enact all ordinances and regulations necessary 
to carry the powers hereby conferred into effect. For this purpose the city 
or town shall be authorized to condemn private property in the manner 
provided by law, and shal] have authority to levy a just and equitable tax 
on all consumers of water for the purpose of defraying the expenses of its 


procurement. 


History: En. Subd. 64, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927; amd. Sec. 1, 
Ch. 35, L. 1947. See also history of Sec. 
11-901. 


Methods Provided by Statute Exclusive 


Under this section authorizing a city to 
acquire an electric plant upon credit of 
the city, by borrowing of money or issuing 
of bonds, the methods provided by statute 
are exclusive, and prohibit city from en- 
tering into a contract with a construction 
company for constructing such a plant for 
a sum payable in monthly installments, 
with interest at rate of 5% per annum, 
solely out of net earnings of the plant 
(citing ch. 115 1. 1937 as amended by ch. 
111 1. 1939, apparently now expired). Held 
also that contract calling for commence- 
ment of work 10 days after ouster of 
present company furnishing power, which 
held a franchise, unenforceable for lack 
of “mutuality.” Mountain States Power 
Co. v. City of Forsyth et al., 41 F Supp. 
389, 391. 


Operation and Effect 

The last clause of this section, which, 
in the codes of 1895, declared that no mu- 
nicipality having a water supply furnished 
by’ private persons shall erect a water 
plant to be operated by itself, but that 
it should purchase or condemn that owned 
by such private persons was declared un- 
constitutional. Helena C. W. Co. v. Steele, 
20 M 1, 4, 49 P 382; State ex rel. Gerry 
v. Edwards, 42 M 135, 148, 111 P 734. 

In the ownership and control of its wa- 
ter system, a city acts in its proprietary 
character, as distinguished from its gov- 
ernmental capacity. H..C. W. Co. v. Steele, 
20 M 1, 6, 49 P 382; Public Service Com- 
mission v. City of Helena, 52 M 527, 534, 
159 P 24. 

A city is authorized by this section to 
acquire by condemnation proceedings 
water rights for the purpose of establish- 
ing a water supply system. City of Helena 
v. Rogan, 26 M 452, 469, 68 P 798. 

In enacting this section, it is apparent 
that the legislature intended to pursue 
strictly the provisions of section 6, article 


XIII, of the constitution, with a view of 
effectuating its object. Butler v. Andrus, 
35 M 575, 580, 90 P 785; Carlson v. City 
of Helena, 39 M 82, 98, 102 P 39; Lepley 
v. City of Fort Benton, 51 M 551, 555, 
154 P 710. 

Under this section, there may be no 
extension, if there is no debt already 
contracted, for the word “additional” 
qualifies the character of the debt to be 
contracted, and refers also to a _ pre- 
existing amount of indebtedness to which 
it may be added. The word “necessary” 
defines the condition of affairs which re- 
quires the additional indebtedness. The 
condition must be such as to create the 
necessity. Butler v. Andrus, 35 M 575, 
581, 90 P 785; Lepley v. City of Fort Ben- 
ton, 51 M 551, 555, 154 P 710. 

Id. The proviso under which the legis- 
lature may authorize an extension of the 
constitutional limit of three per cent., 
found in this section, is clear in purpose, 
to-wit, to allow such extension when it 
is necessary to construct a sewerage sys- 
tem or to procure a water supply. It can- 
not be granted or made available for any 
other purpose nor under any other circum- 
stances than those which create the ne- 
cessity for it. 

The purpose of the limitation in matters 
of indebtedness, contained in this section, 
is to prevent extravagance, and such pro- 
visions should be so construed as_ to 
accomplish the desired end so far as pos- 
sible. Butler v. Andrus, 35 M 575, 580, 90 
P 785. 

Id. A city’s arbitrary action in placing 
a bond issue within the extended ten per 
cent. limit of indebtedness authorized, 
under certain conditions, by this section, 
when there was sufficient margin within 
the constitutional three per cent. limit to 
cover it, does not affect the validity of 
such bonds as a liability of the city. 

Where the legislature had, by a general 
law applicable to all municipalities alike, 
such as that contained in this section, ex- 
tended the constitutional limit of indebt- 
edness which a city could incur in the 
procurement of a water supply or the 
construction of a sewer system, it was 
not necessary that the question whether 
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the necessity calling for an extension of 
the limit of indebtedness existed be first 
submitted to the law-making power, and 
authority obtained from it through a spe- 
cial act. The determination of such ne- 
cessity rested with the taxpayers affected 
by the contemplated improvement. Carl- 
- son v. City of Helena, 39 M 82, 98, 102 P 
39. 

Id. This section does not make it in- 
cumbent upon a city, when it desires to 
acquire a water supply of its own, to 
purchase the system then maintained 
therein by any person or corporation under 
a franchise granted or contract made by 
the municipality, the course pointed out 
in the proviso in said section relative to 
the purchase of the then existing system 
being obligatory only when the city “de- 
sires” to so purchase; if not, it may pro- 
cure any other available supply. 

Under this section, a town council has 
power to condemn a sidewalk and order 
a new cement one in its stead, thereby 
exercising a legislative function, and, ex- 
cept for fraud or abuse of discretion, its 
action is not subject to judicial review. 
O’Brien v. Drinkenberg, 41 M 538, 544, 
111 P 137. 

It is only for special purposes, to-wit, 
sewerage systems and water supplies, that 
cities may incur indebtedness in excess of 
the constitutional limit of three per cent., 
when authorized by the taxpayers, but 
the constitutional provision does not limit 
the amount to which the legislature may 
authorize the taxpayers to extend the in- 
debtedness. Arnold v. City of Miles City, 
46 M 478, 481, 128 P 915. 

Id. From this section it is clear that it 
was the intention of the law-making body 
to compel a city to refrain from becoming 
indebted for general purposes in excess of 
three per cent. of the value of its taxable 
property, and that, so long as it keeps 
within this limit, regard being had to the 
assessed valuation at the time the indebt- 
edness is proposed to be contracted, it is 
proceeding according to law. 


Id. A city, after having necessarily and 
legally incurred an outstanding indebted- 
ness for a water supply and a sewer sys- 
tem, under the ten per cent. limit, may 
afterward incur an additional indebtedness 
of five thousand dollars, under the three 
per cent. limit, for building a bridge, 
where the existing indebtedness of the 
city, incurred under the three per cent. 
limit, has fallen below that limit by rea- 
son of payments thereon, or on account 
of the fact that the assessed valuation of 
taxable property has increased so as to 
leave a sufficient margin within the three 
per cent. limit. 


Where a city had authorized an issue of 
bonds for sewer purposes which fully ex- 


CITIES AND TOWNS 


hausted the three per cent. constitutional 
limit, it was without power to subsequent- 
ly issue further bonds for the construction 
of a lighting plant by having recourse to 
the device of classing the first issue with- 
in the extended ten per cent. limit—which 
may be resorted to only for the procure- 
ment of a sewerage system or a water sup- 
ply—a large enough margin being thus 
created within the three per cent. limit~ 
to accomodate the later issue. Lepley v. 
City of Fort Benton, 51 M 551, 555, 154 
P 710. 

Where a city acquires a water supply 
without resort to indebtedness beyond the 
constitutional three per cent. of the city’s 
taxable property, it stands on an equal 
footing with an individual or private cor- 
poration engaged in furnishing water to 
it and its inhabitants, and is subject to 
all reasonable regulation and control by 
the state under the police power. Public 
Service Commission v. City of Helena, 52 
M 527, 534, 159 P 24. 

A city which has acquired a water 
supply by resorting to the extended limit 
of indebtedness is not thereby exempted 
from control and regulation by the state 
through the agency of the public service 
commission. Public Service Commission v. 
City of Helena, 52 M 527, 538, 159 P 24. 

Authority of a city to ineur indebted- 
ness beyond the three per cent. limit for 
the purpose of rendering or maintaining 
its water supply wholesome and fit for 
the purpose intended is clearly implied, 
if not expressly conferred. McClintock v. 
City of Great Falls, 53 M 221, 226, 163 P 
99. 


This section refers only to the contract- 
ing of an indebtedness in addition to the 
“then outstanding indebtedness of the 
city.” Parker v. City of Butte, 58 M 531, 
533, 193 P 748. 

As against innocent purchasers of city 
bonds, the authority on the part of its 
officers having power to issue them will 
be implied to extend to the making of 
recitals therein essential to their validity, 
i.e., that all conditions precedent to their 
issuance have been fulfilled; and where 
they recite that the city council has 
caused the corporate seal to be affixed 
to them and the signatures of the mayor 
and clerk attached, the city is estopped 
to contend that they were signed by those 
officers without authority. Edmunds v. 
City of Glasgow, 89 M 596, 599 et seq., 
300 P 203. 

Town could not lawfully contract for 
installation of water system in excess of 
constitutional debt limitation without ap- 
proval of taxpayers. Lumbermen’s Trust 
Co. v. Town of Ryegate, 50 F 2d 219. 

Id. Town which did not submit to tax- 
payers question whether constitutional 
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debt limit might be exceeded held not 
liable, on implied contract, to holder of 
special improvement district bonds for 
construction of water supply system, where 
bonds were declared void. 


When City Estopped To Claim Funded 
Debt Invalid 


Where a city, after extending the limit 
of its indebtedness to acquire a water 
supply and system beyond the 3% consti- 
tutional limit under art. XIII, sec. 6, const. 
to the extent of $25,000, and issued regis- 
tered warrants aggregating $75,000, with- 
out authorization by its voters, then 
funded the indebtedness by selling bonds 
to retire the warrants, the bonds reciting 
that all proper steps had been taken to 
make them legal obligations of the city, 
held, that the city was estopped from 
questioning their validity and refusing 
further payment after eighteen years by 
claiming the bonds were invalid on con- 
stitutional grounds. Clerihew v. City of 
Baker, 109 M 317, 320, 96 P 2d 269. 


References 


Montana-Dakota Utilities Co. v. City of 
Havre, 109 M 164, 172, 94 P 2d 660. 


Municipal Corporations€—858, 863; Wa- 
ters and Water Courses€—183 (3). 

44 C.J. Municipal Corporations §§ 4030, 
4047 et seq.; 67 C.J. Waters § 623 et seq. 


11-967. (5039.64) Sidewalks and 
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38 Am. Jur. 85, Municipal Corporations, 
§§ 395 et seq.; 43 Am. Jur. 314, 315, Public 
Securities and Obligations, § 56 et seq. 

Negotiability of municipal bonds as af- 
fected by reference to funds from which 
they are to be paid. 42 ALR 1027. 

Power of municipality to make bonds 
payable in gold coin. 84 ALR 1519. 

Estoppel by recitals in municipal bonds 
as to lawfulness of issue. 86 ALR 1057. 

Sale of municipal or other public bonds 
at less than par or face value. 91 ALR 7. 

Power of state or municipality to ap- 
propriate funds or incur indebtedness, in 
excess of poor fund, for relief of distress 
due to general unemployment or other 
unusual conditions. 73 ALR 699. 

Effect of inclusion in call for election, 
or in proposal for bond issue submitted 
to people, of unauthorized method of pay- 
ment or retirement. 93 ALR 362. 

Validity of municipal bond issue for 
purpose of paying employees. 96 ALR 
1204. 

Prohibition to control action of admin- 
istrative officers in matters relating to 
bonds. 115 ALR 22, 

Power of governmental unit to issue 
bonds as implying power to refund them. 
135 ALR 634. 

Effect of delay after authorization by 
voters on power of governmental unit to 
issue bonds. 135 ALR 768. 


foot pavements. The city or town 


council has power: To regulate and provide for the construction or repair 
of sidewalks and foot pavements, and if the owner of any lot fails to comply 
with the provisions of the ordinance within such time as may be prescribed 
thereby, the council may contract for the construction and repair of such 
sidewalks or pavements, and the city or town may pay for the same, and the 
amount so paid is a lien upon the lot, and may be enforced or the amount 
may be recovered against the owner by a suit before any court of competent 


jurisdiction. 

History: En. Subd. 65, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Sidewalks 


An assessment levied in 1908 to pay for 
the expense incurred by a city in the con- 
struction of a sidewalk without first giv- 
ing the owner of the abutting property 


to construct it himself, as required by 
the statute and an ordinance of the city 
then in force, was invalid and constituted 
no lien on the property. Murray et al. v. 
City of Helena et al., 65 M 485, 491 et 
seq., 211 P 197. 


Municipal Corporations©=269 (4). 
44 C.J. Municipal Corporations § 2297 
et seq. 


notice and affording him an opportunity 


11-968. (5039.65) Granting of railroad rights of way—regulation of 
railroads—speed—flagmen at street crossings. The city or town council has 
power: To grant the right of way through the streets, avenues, and other 
property of a city or town for the purpose of street or other railroads, and 
to regulate the running and management of the same, and compel the owner 
of such street or other railroads to keep the street in repair when occupied 
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by such street or other railroad; to regulate the speed of railroad engines, 
and to require railroad companies to station flagmen at street crossings. 


History: En. Subd. 66, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Right of Way 

The use to which a railroad proposed to 
be constructed in the streets of a city by 
a mining company was to be put in haul- 
ing supplies, ores, etc., to and from the 
company’s mine, as well as supplies, ores, 
merchandise, etc., which might be offered 
for carriage by any person or corporation, 
was a public use. Kipp v. Davis-Daly Cop- 
per Co., 41 M 509, 520, 110 P 237. 

Id. A railroad proposed to be construct- 
ed by a mining company over the streets, 
and entirely within the limits of a city, 
for the carriage of supplies, ores, etc., 
which would otherwise have to be con- 
veyed by teams, is not a “commercial” 
railroad as distinguished from street rail- 
roads; such contemplated use of the city’s 
streets falls within their ordinary uses; 
and hence no additional servitude is cast 


11-969. 


(5039.66) Fire escapes and safety exits. 


upon the owner of abutting real property 
for which compensation must first be 
made. 

The municipal authorities which have 
control of streets and highways may use 
or permit the use of them in any manner 
or for any purpose reasonably incident to 
the appropriation of them to public travel. 
For such changing public uses the owner 
of abutting property is presumed to have 
received compensation when the way was 
created. Kipp v. Davis-Daly Copper Co., 
41 M 509, 516, 110 P 237; Smith v. North- 
ern Pacific Ry. Co., 50 M 539, 550, 148 
Peplar 

This section carries out the plain intent 
of section 12 of article XV of the constitu- 
tion. Kipp v. Davis-Daly Copper Co., 41 
M 509, 516, 110 P 237. 


Municipal Corporations©-680 (6, 7); 
Railroads@243, 245. 

44 C.J. Municipal Corporations § 3787 
et seq.; 51 C.J. Railroads § 1026 et seq. 


The city or town 


council has power: To compel the owner of a building to erect fire-escapes 
and proper exits and entrances when necessary for safety. 


History: En. Subd. 67, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-970. 


Municipal Corporations¢—603. 
43 C.J. Municipal Corporations § 439 et 
seq. 


(5039.67) Grading of streets—requirements for change of grade. 


The city or town council has power: To establish the grade of any street, 
alley, or avenue, and when the grade has been established, it must not be 
changed except by a vote of the majority of the council, and not then until 
the damage to property owners, caused by the change of grade, has been 
assessed and determined by three disinterested appraisers who must be 
appointed by the mayor and confirmed by the council, who must make an 
appraisement, taking into consideration the benefits, if any, to the property, 
and file their report with the clerk within ten days after receiving notice 
of their appointment, and the amount of damages so assessed must be ten- 
dered to the owner or his agent before any change of grade is made. 


History: En. Subd. 68, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Grade of Streets 


After the grade of a street has. once 
been established, the city, under this sec- 
tion, and 11-2601, may not change it until 


11-971. 


(5039.68) Sprinkling of streets and public places. 


the damages to abutting property have 
been determined and tendered to the own- 
er. State v. Northern Pac. Ry. Co., 88 M 
529, 545, 295 P 257. 


Municipal Corporations@-269 (3). 
44 C.J. Municipal Corporations § 2277 
et seq. 


The city or 


town council has power: To provide for the sprinkling of the streets, alleys, 
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11-975 


and public places of the city or town, and to fix the rates to defray the cost 


of said work. 


History: En. Subd. 69, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Sprinkling’ of Streets 


Held, in view of statutory provisions 
relating to the power of cities to provide 
for the sprinkling, cleaning, etc., of streets, 
and for the establishment of a board of 
health, that the sprinkling of streets is 
more naturally referable to the mainte- 
nance of its streets—a corporate, not a 
governmental function—than to the pres- 


11-972. 
structions from sidewalks. 


ervation of the public health, and that 
therefore defendant city was properly 
held liable for injuries inflicted by the 
negligence of the driver of a sprinkling 
truck. Griffith v. City of Butte, et al., 72 
M 552, 562, 234 P 829. 


Municipal Corporations¢~674. 

44 C.J. Municipal Corporations § 3706. 

Liability of municipality for act of em- 
ployee engaged in. sprinkling or cleaning 
streets or removing garbage or rubbish. 
14 ALR 1473. 


(5039.69) Location of steam boilers—signs and awnings—con- 
The city or town council has power: To regu- 


late the location of steam boilers, the putting up of signs and awnings, and 
the construction of entrances to basements, cellars, and other floors to build- 


ings from the sidewalks. 

History: En. Subd. 70, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-973. 


(5039.70) Prize fights and boxing matches. 


Municipal Corporations¢-601; Steam¢= 
1. 

43 C.J. Municipal Corporations § 356 et 
seq.; 60 C.J. Steam § 2. 


The city or town 


council has power: To prevent and prohibit prize fights, boxing matches of 
any kind, with or without gloves, or exhibition of prize fighters, boxers, or 
sluggers in the city or town, or within five miles thereof. 


History: En. Subd. 71, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-974. 
structures. 


Theaters and Shows¢1. 
62 C.J. Theaters and Shows § 2. 


(5039.71) Requiring owners to repair dangerously damaged 
The city or town council has power: To require the owner of a 


sidewalk, house, or other structure which is dangerous to passers-by, to 


repair or remove the same after notice. 


History: En. Subd. 72, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. | 


11-975. 


(5039.72) Laying of gas, water and other mains. 


Municipal Corporations€=281 (1). 
44 C.J. Municipal Corporations § 2354 
et seq. 


The city or 


town council has power: To permit the use of the streets and alleys of the 
city or town for the purpose of laying down gas, water, and other mains, but 
no excavations must be made for such purpose without the permission of the 
council or its authorized officer; and the streets and alleys must be placed 
in as good condition by the person or corporation making the excavation, 
as they were before the excavation was made, and the mains laid down, and 
in default thereof the council may order the same to be done at the expense 
of such person or corporation. 


History: En. Subd. 73, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Laying of Mains 

A water company authorized by this 
section to make an excavation is liable to 
an individual for injuries received through 
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its negligence in failing in its duty to 
restore the street to its former safe con- 
dition. Robinson v. Mills, 25 M 391, 398, 
65 P 114. 


Operation and Effect 


The power of private water companies 
to sell water to consumers in a city de- 
pends upon legislative grant, the granting 
power having authority to attach con- 
ditions to its exercise, and under this 
section the legislature has delegated au- 
thority to cities and towns to grant such 


11-976. 


(5039.73) Public grounds. 
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companies the right to lay its pipes and 
mains, imposing upon them the obligation 
to keep them in repair. Nord v. Butte 
Water Co., 96 M 311, 338, 30 P 2d 809. 


References 


City of Baker v. Montana Petroleum 
Co., 99 M 465, 44 P 2d 735. 


Municipal Corporations€—680 (4). 
44 C.J. Municipal Corporations § 3764 et 
seq. 


The city or town council has power: 


To provide for inclosing, improving, and regulating all public grounds be- 


longing to the city or town. 

History: En. Subd. 74, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-977. 


Municipal Corporations@-721 (1). 
44 C.J. Municipal Corporations § 4022 
et seq. 


(5039.74) Power of condemnation. The city or town council 


has power: To condemn private property for opening, establishing, widen- 
ing, or altering any streets, alley, park, sewer or: waterway in the city or 
town, and for establishing, constructing and maintaining any sewer, water- 
way or drain ditch outside of the corporate limits of the municipality, or for 
any other municipal and public use, and the ordinance authorizing the taking 
of private property for any such use is conclusive as to the necessity of the 
taking, and must conform to and the proceedings thereunder had as pro- 


vided in Title 98 concerning eminent domain. 


History: En. Subd. 75, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927; amd. Sec. 1, 
Ch. 180, L. 19387. See also history of Sec. 
11-901. 


Cross-References 


Airports, sec. 1-810. 
Eminent Domain, secs. 93-9901 to 93- 
9926. 


Condemnation 


In condemnation proceedings to acquire 
title to property for a water supply, it is 
not necessary to allege or prove that the 
city had endeavored to obtain the consent 
of the owners of the property to the tak- 
ing thereof. City of Helena v. Rogan, 27 
M 135, 137, 69 P 709. 

Under section 11-606, the fee to the land 
covered by a street once established is 
vested in the public; for the form of dedi- 
cation required of the owner, when the 
plat of a city or town or an addition 
thereto is recorded, is equivalent to a 
deed; but, as the respective rights of the 
abutting owners and of the public are 
dependent upon the fact of dedication, it 
is not important to inquire where the fee 
is vested. Kipp v. Davis-Daly Copper Co., 
41 M 509, 516, 110 P 237. 


Authority to condemn property for a 
public use must be clearly expressed in 
the law before such right will be allowed. 
State ex rel. McLeod v. District Court, 67 
M 164, 169, 215 P 240. 

Id. In the absence of legislative au- 
thority empowering it so to do, a city 
has no right to condemn land outside of 
its corporate limits for a public highway 
leading to a park owned by it. 


Control of Flood Waters 


Under this section a city may condemn 
lands for constructing a sewer, waterway 
or drain ditch outside the corporate limits 
of the municipality “or for any other mu- 
nicipal and public use,” and under it it 
has the power of eminent domain where 
the purpose of the project is to divert 
flood waters into a channel away from the 
city in order to protect it from overflows. 
Hansen v. City of Havre, 112 M 207, 214, 
114 P 2d 1053. 


Eminent Domain€-19, 28, 32, 41. 

2 C.J.S. Eminent Domain §§ 33-35, 45, 
46, 54, 63. 

Generally, see 18 Am. Jur, 621, Eminent 
Domain, 
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11-978. (5039.75) Appropriation of money and payment of debts and 
expenses. The city or town council has power: To appropriate money, and 
provide for the payment of the debt and expenses of the city or town, and 
also the debt of the municipal corporation of which it is the successor. 

History: En. Subd. 76, Sec. 5039, R. -C. Municipal Corporations€=36 (3), 858. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 43 & 44 C.J. Municipal Corporations 
amd. Sec. 1, Ch. 20, L. 1927. See also §§ 122 et seq., 4030. 
history of Sec. 11-901. 

11-979. (5039.76) Census may be taken. The city or town council has 
power: To take a census of the inhabitants of a city or town at any time. 

History: En. Subd. 77, Sec. 5039, R. C. Census€=9, 

M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 14 C.J.8. Census §§ 2, 4-8. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 

11-980. (5039.77) Printing contract. The city or town council has 
power: To provide for the city or town printing, the contract for which 
must be let annually to the lowest bidder. , 

History: En. Subd. 78, Sec. 5039, R. C. Municipal Corporations¢=230. 

M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 44 C.J. Municipal Corporations § 2153. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 

“11-981. (5039.78) Securing water supply. The city or town council has 
power: To adopt, enter into, and carry out means for securing a supply of 
water for the use of a city or town or its inhabitants. 


History: En. Subd. 79, Sec. 5039, R. C. Cross-Reference 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; Water supplies. secs. 69-1301 to 69-132 
amd. Sec. 1, Ch. 20, I. 1927. See also ae Psi bariet 
history of Sec. 11-901. Municipal Corporations€=271. 
44 C.J. Municipal Corporations § 2304 et 
seq. 


11-982. (5039.79) Creation of special improvement districts — assess- 
ments—expenses payable in warrants—interest on warrants. The city or 
town council has power: To create special improvements districts, desig- 
nating the same by number; to extend the time for payment of assessments 
levied upon such. districts for the improvements thereon for a period not 
exceeding twenty years; to make such assessments payable in installments, 
and to pay all expenses of whatever character incurred in making such im- 
provements with special improvement warrants, which warrants shall bear 
interest at a rate not to exceed six per centum per annum. 


History: En. Subd. 80, Sec. 5039, R. C. in cities and towns. Shapard v. City of 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; Missoula, 49 M 269, 275, 141 P 544. 
amd. Sec. 1, Ch. 20, L. 1927. See also 


history of Sec. 11-901. Municipal Corporations¢—450 (1), 451. 
Improvement Districts Be uk Corporations §§ 2933 
The provisions of this section were not en generally, 48 Am, Jur. 555, Special 


repealed by implication by sections 11-2201 9, Pocal Assessments. 
et seq., relating to special improvements | 


11-983. (5039.80) Hats and bonnets in theaters and public amusement 
places. The city or town council has power: To regulate and prohibit the 
wearing of hats or bonnets at theaters or public places of amusement. 


History: En. Subd. 81, Sec. 5039, R. C. Theaters and Shows¢=1, 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 62 C.J. Theaters and Shows §7 et seq. 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 
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11-984. (5039.81) Ditches, drains and flumes in city or town. The city 
or town council has power: To regulate the use and construction of irri- 
gating ditches, drains, and flumes within or running through any city or 
town. 


History: En. Subd. 82, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


11-985. (5039.82) Noxious weed extermination—tax. The city or town 
council has power: To declare and determine what vegetation within the 
city or town shall be noxious weeds, and to provide the manner in which 
they shall be exterminated, and to require the owner or owners of any prop- 
erty, within said city or town to exterminate or remove noxious weeds from 
their premises, and the one-half of any road or street lying next to the 
lands or boulevard abutting thereon, and to provide, in the event the owner 
or owners of any of said premises neglect to exterminate or remove the 
noxious weeds therefrom, for levying the cost of such extermination or re- 
moval as a special tax against the property. 


Waters and Water Courses¢—217. 
67 C.J. Waters § 854. 


History: En. Subd. 83, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927. See also 
history of Sec. 11-901. 


Cross-Reference 


Municipal Corporations¢—605. 
43 C.J. Municipal Corporations § 518 et 
seq. ‘ 

37 Am. Jur. 942, Municipal Corporations, 
§ 296. 


Weed control, secs. 16-1701 to 16-1721. 


11-986. (5039.83) Acquisition of landing fields and parking areas— 
jurisdiction. The city or town council has power: To acquire by lease, 
gift, purchase or condemnation lots or lands for landing fields or parking 
areas for aircraft, within or without the corporate limits of the municipality, 
and to acquire by lease, gift, or purchase lots or lands for parking areas for 
automobiles within the corporate limits of the municipality, and to exercise 
municipal jurisdiction over the lots or lands where such lots or lands, or 
any portion thereof, are without the corporate limits of the municipality, to 
the same extent as though they were within such corporate limits, provided 
that no city or town shall erect structures on said lots or lands for the pur- 
pose of parking automobiles but shall be permitted to surface or semi-surface 
such lots or lands for parking purposes only. 


History: En. Subd. 84, Sec. 5039, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927; amd. Sec. 1, 
Ch. 147, L. 1947. See also history of Sec. 
11-901. 


Cross-Reference 


Establishment and control of airports, 
sec. 1-801 et seq. 


Municipal Corporations€=223. 

43 C.J. Municipal Corporations § 2081 et 
seq. 
6 Am. Jur. 12, Aviation, §17 et seq. 


11-987. 
ments and pool and billiard halls. 


Power of municipality to use public 
funds or exercise taxing power for ac- 
quisition or maintenance of airport. 62 
ALR 777. 

Right to use park property for airport. 
63 ALR 491. 

Aeroplanes and aeronautics generally. 
69 ALR 316, 83 ALR 333, and 99 ALR 173. 

Power of municipality to acquire airport. 
69 ALR 325. 

Power to establish or maintain public 
airport, or to create separate public air- 
port authority. 161 ALR 733. 

Zoning regulations as affecting airports 
and airport sites. 161 ALR 1232. 


(5039.84) Power to license and regulate soft drink establish- 
In addition to the other powers vested 
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in city governments the city or town council of any city or town shall have 
power to make and pass necessary ordinances providing for the licensing 
and regulation of soft drink establishments and all pool and billiard halls; 
said city and town council shall have power to regulate and limit the number 
of such licenses issued and to provide by ordinance that the total number of 
such licenses may not exceed the number fixed by the city or town council 
by ordinance. 


History: En. Sec. 1, Ch. 136, L. 1923. 36 CJS. Food §12; 62 C.J. Theaters 
and Shows § 21 et seq. 


Food¢=3; Theaters and Shows¢=3. 


11-988. (5039.85) Power of cities and towns to acquire natural gas and 
distributing system therefor. The city or town council has power to con- 
tract an indebtedness of a city or town upon the credit thereof by borrow- 
ing money or issuing bonds for the construction, purchase or development of 
an adequate supply of natural gas, and to construct or purchase a system of 
gas lines for the distribution thereof to the inhabitants of said city or town 
or vicinity ; provided, that the total amount of indebtedness authorized to be 
contracted in any form, including the then existing indebtedness must not 
at any time exceed three per centum (3%) of the total assessed valuation 
of the taxable property of the city or town as ascertained by the last assess- 
ment for state and county taxes, and provided further, that no money must 
be borrowed or bonds issued for the purposes herein specified until the 
proposition has been submitted to the vote of the taxpayers affected thereby 
of the city or town, and the majority vote cast in favor thereof. 


History: En. Sec. 1, Ch. 128, L. 1927. 38 Am. Jur. 246, Municipal Corporations, 
§§ 559 et seq. 
Municipal Corporations¢—864 (3), 867 Proposition submitted to people with 


(2). reference to erection or purchase of plant 
44 C.J. Municipal Corporations §§ 4062 or other public utility as single or double 
et seq., 4069. proposition. 5 ALR 538, 


11-989. (5040) Inspection and measurement of gas and electricity. The 
council of any incorporated city or town shall have power, by ordinance, to 
provide for and regulate the inspection and the measurement of gas, electric, 
or other light, and electric or other power, sold within its limits or brought 
into or carried through any such city or town. 

History: En. Sec. 1, Ch. 57, L. 1907; GasG=2; Municipal Corporations@~272. 


Sec. 3260, Rev. C. 1907; re-en. Sec. 5040, 38 C.J.S. Gas §§ 3, 6; 44 C.J. Municipal 
R. C. M. 1921. Corporations § 2308 et seq. 
CHAPTER 10 


POWERS OF CITY AND TOWN COUNCILS (continued) 


Section 11-1001. Authorization of cities and towns to furnish water to industries and to 

persons without city limits—rates—penalty for violations. 

11-1002. Regulation of motor vehicles and their speed. 

11-1003. “Motor vehicles” defined. 

11-1004. Organized cities and towns authorized to take by gift, donation, 
devise, ete. 

11-1005. Who may make gift, donation, or grant—property included therein— 
how used and administered. 

11-1006. Public bodies’ and institutions’ authority to receive property by gifts. 

11-1007. Applicable provisions. 

11-1008. Public baths. 

11-1009. Power to maintain and regulate. 
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11-1010. Certain cities may provide public band eomnarisy 
11-1011. Tax levy for band concerts. 

11-1012. What constitutes a quorum. 

11-1013. May prescribe rules. 

11-1014. Ayes and noes must be called, and a mia JOXEY elects. 


11-1001. (5040.1) Authorization of cities and towns to furnish water 
-to industries and to persons without city limits—rates—penalty for viola- 
tions. (1) The city or town council of any city or town within the state 
of Montana, that owns and operates a municipal water system, to furnish 
water to the inhabitants of such city or town, as a public utility, shall, in 
addition to all other powers, have power to furnish water from such water 
system, to any factory, or other industry, located within the corporate limits 
of such city or town, or to any factory or other industry located within 
three miles of the corporate limits of such city or town, at rates established 
for like use or service to the inhabitants or industries located inside the 
eorporate limits of such city or town, provided that delivery of water by 
any such city or town to or for the use of any factory or other industry 
located outside the corporate limits of such city or town shall be made with- 
in, or at the boundary line of the corporate limits of such cuy. or town except 
as hereinafter provided. 

(2) The city council of any city within the state of Montana, having a 
population of twenty-four thousand (24,000) or more according to the 
last government census, that owns and operates a municipal water system 
to furnish water to the inhabitants of such city, as a public utility, shall, in 
addition to all other powers, have power to furnish water from such water 
system to the inhabitants or to any factory, industry or producer of farm 
or other products located within three miles of the corporate limits of such 
city, at such rates as to the said city council may seem just and equitable, 
and such city council is further empowered to make collections for furnish- 
ing water in the same manner as collections are made within the corporate 
limits. 


(3) Any person, firm or corporation residing either inside or within 
three miles of the corporate limits of a city owning a municipal water sys- 
tem which furnishes water as a public utility, who shall wilfully turn on the 
water after the same shall have been shut off by or under the direction of 
the said city for non-payment of water charges, or who shall unlawfully 
take water from such water system shall be guilty of a misdemeanor. 


History: En. Sec. 1, Ch. 71, L. 1925; Waters and Water Courses@=201. 
amd. Sec. 1, Ch. 134, L. 1929. 67 C.J. Waters § 737. 


11-1002. (5041) Regulation of motor vehicles and their speed. The 
council of any incorporated city or town shall have power, by ordinance, to 
regulate motor vehicles and their speed within the limits of such city or 
town, and to prescribe and enforce fines and penalties for violation of such 
regulations. 


History: En. Sec. 1, Ch. 49, L. a 42 C.J. Motor Vehi¢les 520° et seq. 


re-en. Sec. 5041, R. C. M. 1921. 5 Am. Jur. Automobiles, p. 539, § 39; 
. p. 556, §§ 68 et seq. 
Cross-Reference Conflict between statutes and local reg- 
Traffic regulations, sec. 32-1101. ! ulations. 21 ALR 1186. 
Delegation of legislative power to reg- 
Automobiles€=5 (1). nBAED speed: ay — 554." 
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11-1003. (5042) “Motor vehicles” defined. The term “motor vehicles,” 
‘as used in this act, except where otherwise expressly provided, shall include 
all vehicles propelled by any power other than muscular power, except trae- 
tion-engines, road-rollers, fire wagons and engines, fire deparmnent vehicles, 
and police patrol-wagons. 


History: En. Sec. 2, Ch. 49, L. 1917; 
re-en. Sec. 5042, R. C. M. 1921. 


11-1004. (5043) Organized cities and towns authorized to take by gift, 
donation, devise, etc. Any city or town organized under the laws of the 
state of Montana is hereby empowered and given the right to accept, receive, 
take, hold, own, and possess any gift, donation, grant, devise, or bequest, or 
any property, real, personal, or mixed, or any improved or unimproved park 
or playground, or any water or water right, water reservoir or watershed, 
or any timber land or any reserve, or any fish or game reserve in any part 
of the state, and the right to own, hold, work, and improve the same; and 
said gifts, donations, grants, bequests, or devises made to any officer or 
board of any such city or town shall be considered a gift, donation, grant, 
bequest, or devise made for the use and benefit of any such city or town, 
and shall be administered and used, by such city or town for the particular 
purpose for which the same was given, donated, granted, bequeathed, or 


Automobiles¢>1. 
42 C.J. Motor Vehicles § 1. 


devised. 


History: En. Sec. 1, Ch. 10, L. 1917; 
re-en. Sec. 5043, R. C. M. 1921. 


Grantor May Remove Restrictions by 
Waiver 


Lands deeded to a city for park pur- 
poses by deeds providing for reversion to 
the grantors if used for any other purpose, 
may be used for some other purpose upon 
obtaining a waiver, quitclaim deed or un- 
conditional deed from the owner of the 
reversionary interest, removing the restric- 
tion, whereupon the city will own the fee 
and use the property as it sees fit. Lloyd 
v. City of Great Falls, 107 M 442, 447, 
86 P 2d 395. 


Inapplicable To Grants Made Prior To 
Statute 


In an action to enjoin a city from erect- 
ing a civic center building on land granted 
to it in 1889 and 1909 for park purposes 
by deeds providing for reversion to the 
grantors or their assigns if used for any 
other purpose, held, that this section and 
sec, 11-1005, were inapplicable to the case 
because not in existence when the land in 
question was granted to the city. Sec. 
325, 5th div., comp. stat. 1887 as amended 
in 1907, in effect at the time of the dedi- 


11-1005. 


cations applied. Lloyd v. City of Great 
Falls, 107 M 442, 446, 86 P 2d 395. 


Operation and Effect 


This section conferring the right upon 
cities to accept by gift, deed or devise 
land for a public park, does not by impli- 
cation clothe it with power to condemn 
land for a public road leading thereto. 
State ex rel. McLeod v. District Court, 
67 M 164, 169, 215 P 240. 

Where at the time of the death of a 
testator who bequeathed property to a 
town for library purposes the law did not 
provide a method by which the munici- 
pality could accept the donation, but later, 
after the estate had been distributed and 
the decree of distribution had become final 
by failure of appeal therefrom and the 
trust created thereby became effective, the 
legislature enacted a statute under which 
a town could accept, the trust was not 
subject to attack on the ground of the 
town’s former incapacity to accept. Town 
of Cascade v. County of Cascade, 75 M 
304, 311, 243 P 806. 


Municipal Corporations¢224. 
43 C.J. Municipal Corporations § 2097. 


(5044) Who may make gift, donation, or grant—property in- 


cluded therein—how used and administered. Any donation, gift, or grant 
may be made by any person, company, copartnership, or corporation to any 
city or town organized under the laws of the state of Montana, of any 
property, real, personal, or mixed, or any improved or unimproved park 
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or playground, or any water or water right, water reservoir or watershed, 
or any timber land or reserve, or any fish or game reserve in any part of 
the state of Montana, to be held for the use and benefit of said city or 
town; and any person over the age of eighteen years and of sound mind 
and discretion may make any gift, grant, donation, or testamentary dispo- 
sition of property, real, personal, or mixed, or any improved or unimproved 
- park or playground, or water or water right, water reservoir or watershed, 
or timber land or reserve, or any fish or game reserve in any part of 
the state, to any city or town organized under the laws of the state of 
Montana; but in the event that any gift, donation, grant, devise, or bequest 
shall be made to any such eity or town, or to any officer or board of such 
city or town, the same shall be construed as a gift, donation, grant, devise, 
or bequest to such city or town, and shall be administered and used for such 
city or town, and for the particular purpose for which the same was given, 
donated, granted, bequeathed, or devised. And in the event no particular 
purpose is mentioned in such gift, donation, grant, devise, or bequest, then 
the same shall be used for the general support, maintenance, or improvement 
of any such city or town. 


History: En. Sec. 2, Ch. 10, L. 1917; 
re-en. Sec. 5044, R. C. M. 1921. 


sec. 11-1004 were inapplicable to the case 
because not in existence when the land 


Inapplicable To Grants Made Prior to 
Statute 

In an action to enjoin a city from erect- 
ing a civic center building on land granted 
to it in 1889 and 1909 for park purposes 
by deeds providing for reversion to the 
grantors or their assigns if used for any 
other purpose, held, that this section and 


in question was granted to the city. Sec. 
325, Sth div., comp. stat. 1887, as amended 
in 1907, in effect at the time of the dedi- 
cations, applied. Lloyd v. City of Great 
Falls, 107 M 442, 446, 86 P 2d 395. 


References 


Town of Cascade v. County of Cascade, 
75 M 304, 312, 243 P 806. 


11-1006. (5668.17) Public bodies’ and institutions’ authority to receive 
property by gifts. All counties, all school districts, and all public libraries, 
hospitals, cemeteries and other public institutions are hereby granted the 
power and authority to accept, receive, take, hold and possess any gift, do- 
nation, grant, devise or bequest of property, real or personal and the right 
to own, hold, work and improve the same. | 

History: En. Sec. 1, Ch. 47, L. 1927. 


11-1007. (5668.18) Applicable provisions. The provisions of sections 
11-1004 and 11-1005, are hereby made expressly applicable to gifts, donations, 
grants, devises and bequests of real or personal property to officers and 
boards of the public corporations and institutions mentioned in the preced- 
ing section of this act. 

History: En. Sec. 2, Ch. 47, L. 1927. 


11-1008. (5045) Public baths. All cities or towns incorporated under 
the laws of the state of Montana, in addition to other powers conferred upon 
them, are hereby empowered and authorized to establish and maintain a 
public bathing place within said city or town, and to defray the cost and 
expense of maintaining said public bathing place, said city or town is hereby 
authorized and empowered to contract an indebtedness, upon behalf of said 
city or town, upon the credit thereof, by borrowing money or issuing bonds; 
provided, that no money may be borrowed, and no bonds may be issued for 
said purpose, until the proposition has been submitted to the vote of the tax- 
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payers affected thereby of the city or town, and a majority vote be cast 
therefor. 


History: En. Sec. 1, Ch. 12, L. 1905; Municipal Corporations¢~276. 
re-en. Sec. 3294, Rev. C. 1907; re-en. Sec. 44 C.J. Municipal Corporations § 2322 
5045, R. C. M. 1921. et seq. . 


11-1009. (5046) Power to maintain and regulate. Power is hereby 
granted to the city or town council of all cities and towns incorporated under 
the laws of the state of Montana to make and pass all by-laws, ordinances, 
resolutions, and orders necessary for the establishment, maintenance, and 
regulation of a public bathing place within said city or town, including 
the power to establish by ordinance a reasonable and uniform charge for 
the privilege of using said bathing place. 


History: En. Sec. 2, Ch. 12, L. 1905; Municipal Corporations¢~276. 
re-en. Sec. 3295, Rev. C. 1907; re-en. Sec. 44 C.J. Municipal Corporations § 2322 
5046, R. C. M. 1921. et seq. 


11-1010. (5047) Certain cities may provide public band concerts. Cities 
of the first, second and third class, as defined by the laws of the state of 
Montana, and incorporated towns may, at their discretion, provide public 
band concerts for the entertainment of their people, and to pay therefor out 
of any moneys in a fund to be provided in accordance with the provisions of 
the next section, said band concerts and entertainments to be given at a 
place or places and at a time or times to be designated by the city council; 
provided, however, that said band concerts shall be given not more than 
twice each week; provided, further, that no band shall be employed in 
connection with the giving of said band concerts, except one having its head- 
quarters in the said city or town in which said band concert is given. 


History: En. Sec. 1, Ch. 23, L. 1917; Theaters and Shows¢=1. 
amd. Sec. 1, Ch. 167, L. 1921; re-en. Sec. 62 C.J. Theaters and Shows §7 et seq. 
5047, R. C. M. 1921. 


11-1011. (5048) Tax levy for band concerts. For the purpose of pro- 
viding band concerts as in this act provided, the council or other governing 
body in any town or city of the first, second or third class, or any incorpo- 
rated town, may assess and levy, in addition to the levy for general munici- 
pal or administrative purposes, not exceeding one mill on the dollar on the 
assessed value of the taxable property of the said city or town. 


History: En. Sec. 2, Ch. 167, L. 1921; Municipal Corporations¢—961. 
re-en. Sec. 5048, R. C. M. 1921. 44 ©.J. Municipal Corporations § 4306 
et seq. 


11-1012. (5052) What constitutes a quorum. A majority of the mem- 
bers of the council constitute a quorum for the transaction of business, but 
a less number may meet and adjourn to any time stated, and may compel the 
attendance of absent members, under such rules and penalties as the council 
may prescribe. 


History: En. Sec. 4801, Pol. C. 1895; Municipal Corporations¢~90. 
re-en. Sec. 3261, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations § 766 et 
5052, R. C. M. 1921. Cal. Pol. C. Sec. 4406. seq. 


11-1013. (5053) May prescribe rules. The council may determine the 
rules of its proceedings, punish its members for improper conduct, and expel 
any member for the same by a two-thirds vote of the members elected, and 
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must cause to be kept a journal of the proceedings, which must be open 
to inspection. 


History: En. Sec. 4802, Pol. C. 1895; 
re-en. Sec. 3262, Rev. C. 1907; re-en. Sec. 
5053, R. C. M. 1921. Cal. Pol. C. Sec. 4407. 


Municipal Corporations¢92. 
43 C.J. Municipal Corporations § 770 et 
seq. 


11-1014. (5054) Ayes and noes must be called, and a majority elects. 
The ayes and noes must be called and recorded on the final passage of any 
ordinance, by-law, or resolution, or making any contract, and the voting on 
the election or appointment of any officer must be viva voce, and a majority 
of the whole number of the members elected is requisite to appoint or elect 


an officer, and such vote must be recorded. 


History: Ap. p. Secs. 333-337-347, 5th 
Div. Comp. Stat. 1887; amd. Secs. 2 and 
6, pp. 122, 126, L. 1893; amd. Sec. 4803, 
Pol. C. 1895; re-en. Sec. 3263, Rev. C. 1907; 
re-en. Sec. 5054, R. C. M. 1921. 


4 


Operation and Effect 


This section does not apply to an elec- 
tion by a city council to fill a vacancy 
in its own body, caused by resignation or 
death; the provisions governing such elec- 
tion are found ‘in section 11-721. State ex 


rel. Wilson v. Willis, 47 M 548, 551, 133 
P 962. 


References 


Cited or applied as section 3263, revised 
codes, in O’Brien v. Drinkenberg, 41 M 
538, 544, 111 P 137; State ex rel. O’Hern 
v. Loud, 92 M 307, 308, 14 P 2d 432. 


Municipal Corporations¢—96, 97. 
43 C.J. Municipal Corporations § 774 et 
seq. 


CHAPTER 11 
ORDINANCES—INITIATIVE AND REFERENDUM 


Section 11-1101. Style of ordinance. 


11-1102. Ordinances—how prepared. 
11-1103. Certain ordinances validated. 
11-1104. Initiative in cities—petition. 
11-1105. Submission of question at regular election. 
11-1106. No ordinance to be effective until thirty days sleiae passage. 
11-1107. Referendum petition. 
11-1108. Referendum to be had at regular election. 
11-1109. Special election may be ordered. 
11-1110. Proclamation of election. 
11-1111. Ballots and method of voting. 
11-1112. Qualifications of voters. 
11-1113. Forms of petitions and conduct of proceedings. 
11-1114. To what ordinances applicable. 

11-1101. (5055) Style of ordinance. 


The style of ordinances may be as 


follows: pe it ordained by the council of the city of................ , or town of 


the tay 


History: En. Sec. 4804, Pol. C. 1895; 
re-en. Sec. 3264, Rev. C. 1907; re-en. Sec. 
5055, R. C. M. 1921. 


11-1102. 


” and all ordinances may be published or posted, as epi by 


Municipal Corporations¢>105. 
43 C.J. Municipal Corporations § 801 et 
seq. 


(5056) Ordinances—how prepared. All ordinances, by-laws, 


and resolutions must be passed by the council and approved by the mayor, 
or the person acting in his stead, and must be recorded in a book kept by 
the clerk called “The Ordinance Book,” and numbered in the order in which 
they are passed, and take effect from and after their passage, except as 
otherwise ordered, and no ordinance shall be passed containing more than 
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11-1103 


one subject, which shall be clearly expressed in its title, except ordinances 
for the codification and revision of ordinances. 


History: En. Sec. 4805, Pol. C. 1895; 
re-en. Sec. 3265, Rev. C. 1907; re-en. Sec. 
5056, R. C. M. 1921. 


NOTE.—See also section 11-1106 which 
deals with effective date of ordinances. 


Cross-References 


Annual appropriation ordinance, sec. 84- 
4731. 

Approval or veto by mayor, sec. 11-802. 

Fixing penalties for violations, sec. 11- 
950. 

Void when in conflict with gambling 
laws, sec. 94-2424. 


Operation and Effect 


An ordinance calling for a special elec- 
tion for the authorization or rejection of 
an increase of the city’s indebtedness by 
the issuance of water and sewer bonds, was 
not obnoxious to the prohibition contained 
in this section, that no ordinance shall be 
passed containing more than one subject. 
The general subject of the ordinance was 
the incurring of the indebtedness, and the 
different purposes named in it as making 
the indebtedness necessary were matters 
of detail for the information of the voters. 
Carlson v. City of Helena, 39 M 82, 108, 
102 P 39. 

Id. The observance of the limitation 
imposed by this section, relative to ordin- 
ances containing more than one subject, 
which must be clearly expressed in its 
title, is mandatory, and renders void any 
ordinance which violates it. But whatever 
is germane, incidental, or necessary to the 
main or general subject of an ordinance 
may be included in it, and is not a separate 
subject. Compare State v. McKinney, 29 
M 375, 382, 74 P 1095. See also State ex 
rel. “Moreland v. Police Court, 87 M 17, 
285 P 178. 

A resolution of intention is not valid 
unless approved by the mayor, and all 
proceedings taken thereunder are void. 
Hinzeman v. City of Deer Lodge, 58 M 
369, 374, 193 P 395. 

The restriction placed by this section 
upon the city council in enacting ordin- 


11-1103. 


ances to the effect that none shall be 
passed containing more than one subject 
which shall be clearly expressed in its 
title, like that imposed upon the legislature 
in enacting a statute, must be liberally 
construed, and the ordinance will be sus- 
tained unless it appears beyond a reason- 
able doubt that it does not meet the 
requirement. State v. Mayor of City of 
Butte, 69 M 232, 237, 221 P 524. 

Id. An ordinance establishing a police 
department, repealing a series of ordin- 
ances dealing therewith, and those relat- 
ing to the location and conduct of the city 
jail, held not open to the objection that it 
was void as in contravention of the pro- 
visions of this section. 

Held that an ordinance the title of which 
states that its purpose was the suppression 
of the liquor traffic in a given city and 
in the body of which it was provided that 
possession of liquor was unlawful when 
made so by the laws of the United States, 
i.e.. when kept for the purposes of being 
sold, bartered, exchanged, given away, 
furnished or otherwise disposed of in vio- 
lation of the national prohibition act, was 
not open to the objection that its title was 
defective in that “traffic” did not warrant 
the prohibition against possession without 
the purpose of sale, barter, etc., possession 
for any of such purposes being clearly 
germane to the general subject of “liquor 
traffic.” State ex rel. Moreland v. Police 
Court, 87 M 17, 19, 285 P 178. 


References 


Cited or applied as section 3265, revised 
codes, in State ex rel. Browne v. Booher, 
43 M 569, 570, 118 P 271; Harvey v. Town 
of Townsend et al., 57 M 407, 188 P 897; 
State ex rel. O’Hern v. Loud, 92 M 307, 
310, 14 P 2d 432. 


Municipal Corporations¢—106 (1) et seq. 

43 C.J. Municipal Corporations § 812 et 
seq. 

37 Am. Jur. 754, Municipal Corporations, 
§ 141 et seq. 


(5057) Certain ordinances validated. Any and all ordinances 


of any city or town within Montana, which have been heretofore duly re- 
corded and signed by the mayor or presiding officer of the council and by the 
city clerk, as provided by section 334 of an act entitled “An act to amend 
section 334 of the Compiled Statutes of Montana, fifth division, relating to 
printing and posting city ordinances,” duly approved March 9, 1889, which 
may have been published in some newspaper published within the limits of 
the city or town, or written copies of which said ordinances may have been 
posted in not less than five conspicuous places within the limits of such city 
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or town, are hereby declared to have the same legality and validity as if 
such publishing or posting had been duly directed by the council of such city 
or town, and as if the city clerk had attached, at the expiration of each term 
of posting and at the end of any such ordinance or ordinances as recorded in 
the book of ordinances, his certificate as to the fact of posting such ordinance 
or ordinances, as provided for by said act herein referred to. 


History: En. Sec. 5043, Pol. C. 1895; Municipal Corporations¢—111 (9). 
re-en. Sec. 3492, Rev. C. 1907; re-en. Sec. 43 C.J. Municipal Corporations § 863. 
5057, R. C. M. 1921. 


11-1104. (5058) Initiative in cities—petition. (1) Ordinances may be 
proposed by the legal voters of any city or town in this state, in the manner 
provided in this act. Hight per cent cof the legal voters of any city or town 
may propose to the city or town council an ordinance on the subject within 
the legislative jurisdiction and powers of such city or town council, or an 
ordinance amending or repealing any prior ordinance or ordinances. Such 
petition shall be filed with the city or town clerk. It shall be the duty of the 
city or town clerk to present the same to the council at its first meeting next 
following the filing of the petition. The council may, within sixty days after 
the presentation of the petition to the council, pass an ordinance similar to 
that proposed in the petition, either in exact terms or with such changes, 
amendments, or modifications as the council may decide upon. If the ordi- 
nance proposed by the petition be passed without change, it shall not be 
submitted to the people, unless a petition for referendum demanding such 
submission shall be filed under the provisions of this act. 


(2) If the council shall have made any change in the proposed ordi- 
nance, a suit may be brought in the district court in and for the county in 
which the city or town is situated, to determine whether or not the change 
is material. Such suit may be brought in the name of any one or more of the 
petitioners. The city shall be made the party defendant. Any elector of the 
city or town may appear in such suit in person or by counsel on the hearing 
thereof, but the court shall have the power to limit the number of counsel 
who shall be heard on either side, and the time to be allowed for argument. 
It shall only be necessary to state in the complaint that a petition for an 
ordinance was filed in pursuance of this act; that the city council passed 
an ordinance on the subject different from that proposed in the petition; 
and that the plaintiff desires a construction of the ordinance so passed to 
determine whether or not it differ materially from that proposed. The 
petition and the ordinance proposed thereby, and the ordinance actually 
passed, may be set out in the complaint, or copies thereof annexed to the 
complaint. The names to the petition need not be set out. Such eases shall 
be advanced and brought to hearing as speedily as possible, and have pre- 
cedence over other cases, except criminal and taxation cases. 

(8) The court shall have jurisdiction in such cases to determine whether 
or not the change made by the city council is material, and also whether the 
petition was regular in form or substance, and shall also have power to de- 
cide, if the fact be put in issue by the defendant, whether or not the petition 
was signed by a sufficient number of voters and was regular in form. If the 
court shall decide that the change was material and that the petition was 
regular in form and signed by a sufficient number of legal voters, then the 
ordinance proposed by the petition shall be submitted to the people as pro- 
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vided in this act. If the court shall decide that the ordinance passed by 
the council was not materially different from that proposed in the petition, 
or the petition was not regular in form, or not signed by a sufficient number 
of legal voters, the ordinance shall not be submitted to the people. If the 
court shall decide that the changes made by the council were material, but 
that the petition was irregular for some reason, or not properly or suf- 
ficiently signed, a new petition, regular in form, may be presented by the 
required number of legal voters, asking the council to submit such ordi- 
nance to the people, and thereupon the same shall be so submitted as pro- 
vided in this act. 

(4) If the council shall not, within sixty days, pass an ordinance on the 
subject of the ordinance proposed in the petition, then the ordinance pro- 
posed by the petition shall be submitted to the people. Before submitting 
such ordinance to the people, the mayor or city or town council may direct 
that a suit be brought in the district court in and for the county, in the 
name of the city or town, to determine whether the petition and ordinance 
are regular in form, and whether the ordinance so proposed would be valid 
and constitutional. The complaint snall name as defendants not less than 
ten nor more than twenty of the petitioners. In addition to the names of 
such defendants, in the caption of the complaint, there shall be added the 
words, “and all petitioners whose names appear on the petition for an ordi- 
nance filed-on'the®, O70 5 eal na cpr tan ase AN Sal patel e: Y CAL tte tse 


rected and shall be served on the defendants named therein, and in ad- 
dition thereto shall be published at least once, at the expense of the city, in at 
least one newspaper published in the city or town. 

(5) In all suits brought under this section the decision of the district 
court shall be final except in cases where it shall decide that the proposed 
ordinance would be unconstitutional cr invalid as being beyond the powers 
of the city or town council, and in such excepted cases the petitioners, or any 
of them, may appeal to the supreme court as in other cases, but shall not be 
required to give any bond for costs. The decision of the district court hold- 
ing such ordinance valid or constitutional shall not, however, prevent the 
question being raised subsequently, it the ordinance shall be passed and go 
into effect, by any one affected by the ordinance. No costs shall be allowed 
to either side in suits or appeals under this section. 


History: En. Ch. 167, L. 1907; Sec. 
3266, Rev. C. 1907; re-en. Sec. 5058, R. C. 
M. 1921. 


Operation and Effect 


The initiative and referendum provi- 
sions applicable to cities apply, and were 
evidently intended to apply only, to mat- 
ters of general legislation in which all 
electors without distinction may take an 
active interest. Carlson v. City of Helena, 
39 M 82, 113, 102 P 39. 

The adoption of the initiative and refer- 
endum as applied to municipal legislation, 
among other things, indicates that it is 
the policy of this state to confide to the 
citizens of municipalities the right of local 
self-control to the utmost extent compati- 
ble with an orderly system of state gov- 


ernment. State ex rel. Gerry v. Edwards, 
42 M 135, 150, 111 P 734. 


Municipal Corporations¢108. 

43 C.J. Municipal Corporations § 946. 

37 Am. Jur. 841, Municipal Corporations, 
§ 204 et seq. 

Power of legislative body to amend, 
repeal, or abrogate initiative or referen- 
dum measure, to enact measure defeated 
on referendum. 97 ALR 1046. 

Character of subject matter of ordinance 
within operation of initiative and refer- 
endum provisions. 122 ALR 769. 

Construction and application of consti- 
tutional or statutory provisions expressly 
excepting certain laws from referendum. 
146 ALR 284. 
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11-1105. (5059) Submission of question at regular election. Any ordi- 
nance proposed by petition as aforesaid, which shall be entitled to be sub- 
mitted to the people, shall be voted on at the next regular election to be held 
in the city or town, unless the petition therefor shall ask that the same be 
submitted at a special election, and such petition be signed by not less than 
fifteen per cent of the electors qualified to vote at the last preceding munici- 
' pal election. 


History: En. Ch. 167, L. 1907; Sec. 
3267, Rev. C. 1907; re-en. Sec. 5059, R. C. 


Municipal Corporations¢108. 
43 C.J. Municipal Corporations § 946 et 


M. 1921. seq. 
11-1106. (5060) No ordinance to be effective until thirty days after 
passage. No ordinance or resolution passed by the council of any city or 


town shall become effective until thirty days after its passage, except gen- 
eral appropriation ordinances providing for the ordinary and current ex- 
penses of the city or town, excepting also emergency measures, and in the 
case of emergency measures the emergency must be expressed in the pre- 
amble or in the body of the measure, and the measure must receive a two- 
thirds vote of all the members elected. In emergency ordinances the resolu- 
tions shall include only such measures as are immediately necessary for the 
preservation of peace, health, and safety, and shall not include a franchise 
or license to a corporation or individual, nor any provisions for the sale of 
real estate, nor any lease or letting of any property for a period exceeding 
one year, nor the purchase or sale of personal property exceeding five thou- 


sand dollars in value. 


History: En. Ch. 167, L. 1907; Sec. 
3268, Rev. C. 1907; re-en. Sec. 5060, R. C. 
M. 1921. 


Emergency Measure Excepted from Ref- 
erendum Act 


As against the contention that to compel 
a city to pass an ordinance or resolution 
for the re-zoning of the city and vacation 
of streets by mandamus at the instance 
of the city housing authority would des- 
troy the exercise of right of referendum 
by the city inhabitants, held, that the 
housing authorities being an emergency 
measure, this section specifically provides 
that an emergency measure is excepted 
from the provisions of the referendum act. 
State ex rel. Great Falls Housing Author- 
ity v. City of Great Falls, 110 M 318, 331, 
100 P 2d 915. 


Operation and Effect 


This section has no application to an 
ordinance providing for the issuance of 
water and sewer bonds after sanction of 
the taxpayers affected thereby has been 
obtained. The law has to do with matters 
of general legislation on which all electors, 
whether taxpayers or not, may vote, while 
the question whether bonds shall be issued 
can be submitted to taxpayers only. Carl- 
son v. City of Helena, 39 M 82, 113, 102 
P 39. 

Held that the provision of section 11-732, 
that the salary of a city officer shall not 


be increased or diminished during his term 
of office, means the term the officer is then 
serving, and that therefore, where the 
salary of a mayor was increased by ordi- 
nance near the close of his first term, 
which increase could not, under this sec- 
tion become effective until after his second 
term had commenced, the increase was 
made during his prior term and not during 
the term he was then serving, and the 
officer was entitled thereto. Broadwater 
v. Kendig et al., 80 M 515, 522, 261 P 264. 


Where Statute Not Controlling 

This statute, being a general statute, 
held not controlling where a city seeks 
to sell bonds for the acquisition of a self- 
supporting gas distribution system under 
authority of ch. 141, 1. 1935, (omitted) 
known as “the revenue bond act of 1935,” 
sec. 15 thereof specifically providing that 
if any of the provisions of the chapter 
are inconsistent with any other. statute, 
the provisions of the chapter shall be con- 
trolling. Montana-Dakota Utilities Co. v. 
City of Havre, 109 M 164, 176, 94 P 2d 
660. 


References 

Cited or applied as section 3276, revised 
codes, in State ex rel. Quintin v. Edwards, 
40 M 287, 298, 106 P 695. 


Municipal Corporations¢>120. 
43 C.J. Municipal Corporations § 901 et 
seq. 
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11-1107. (5061) Referendum petition. During the thirty days follow- 
ing the passage of any ordinance or resolution, five per cent of the qualified 
electors of the city or town may, by petition addressed to the council and 
filed with the clerk of the city or town, demand that such ordinance or 
resolution, or any part or parts thereof, shall be submitted to the electors 
of the city or town. 


History: En. Ch. 167, L. 1907; re-en. 331, 100 P 2d 915; Stephens v. City of 
Sec. 3269, Rev. C. 1907; re-en. Sec. 5061, Great Falls, __. M ___, 175 P 2d 408, 415. 
R. C. M. 1921. 


Municipal Corporations¢>108. 
References 43 C.J. Municipal Corporations § 946 et 
State ex rel. Great Falls Housing Au- seq. 
thority v. City of Great Falls, 110 M 318, 37 Am. Jur. 841, Municipal Corporations, 
§ 204 et seq. 


11-1108. (5062) Referendum to be had at regular election. Any meas- 
ure on which a referendum is demanded under the provisions of this act shall 
be submitted to the electors of the city or town at the next municipal elec- 
tion; provided, the petition or petitions shall have been filed with the city 
elerk at least thirty days before such election. If such petition or petitions 
be signed by not less than fifteen pez cent of the qualified electors of the 
city or town, the measure shall be submitted at a special election to be held 
for the purpose. 


History: En. Ch. 167, L. 1907; re-en. References 
‘Sec. 3270, Rev. C. 1907; re-en. Sec. 5062, Stephens v. City of Great Falls, __. M 
R. C. M. 1921. __, 175 P 2d 408, 415. 


11-1109. (5063) Special election may be ordered. The city or town 
council may in any ease order a special election on a measure proposed by the 
initiative, or when a referendum is demanded, or upon any ordinance passed 
by the city or town council, and may likewise submit to the electors, at a 
general election, any ordinance passed by the city or town council. 


History: En. Ch. 167, L. 1907; re-en. 
Sec. 3271, Rev. C. 1907; re-en. Sec. 5063, 
R. C. M. 1921. 


11-1110. (5064) Proclamation of election. Whenever a measure is 
ready for submission to the electors, the clerk of the city or town shall, in 
writing, notify the mayor thereof, who, forthwith, shall issue a proclamation 
setting forth the measure and the date of the election or vote to be had 
thereon. Said proclamation shall be published four days in four consecutive 
weeks in each daily newspaper in the municipality, if there be such, other- 
wise in the weekly newspapers published in the city or town. In case there 
is no weekly newspaper published, ‘the proclamation and the measure shall be 
posted conspicuously throughout the city or town. 


- History: En. Ch. 167, L. 1907; re-en. 
Sec. 3272, Rev. C. 1907; re-en. Sec. 5064, 
R. C. M. 1921. 


11-1111. (5065) Ballots and method of voting. The question to be bal- 
loted upon by the electors shall be printed on the initiative or referendum 
ballot, and the form shall be that prescribed by law for questions submitted 
at state elections. The referendum or initiative ballots shall be counted, can- 
vassed, and returned by the regular board of judges, clerks, and officers, 
as votes for candidates for office are counted, canvassed, and returned. 
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The returns for the questions submitted by the voters of the municipality 
shall be on separate sheets, and returned to the clerk of the municipality. 
The returns shall be canvassed in the same manner as the returns of regular 
elections for municipal officers. The mayor of the municipality shall issue 
his proclamation, as soon as the result of the final canvass is known, giving 
the whole number of votes cast in the municipality for and against such 
"measure, and it shall be published in like manner as other proclamations 
herein provided for. A measure accepted by the electors shall take effect 
five days after the vote is officially announced. 


History: En. Sec. 167, L. 1907; re-en. References 
Sec. 3273, Rev. C. 1907; re-en. Sec. 5065, Stephens v. City of Great Falls, __ M 
R. C. M. 1921. __, 175 P 2d 408, 415. 


11-1112. (5066) Qualifications of voters. The qualifications for voting 
on questions submitted to the electors, under the provisions hereof, shall be 
the same as those required for voting at municipal elections in the city or 
town at elections for mayor or aldermen thereof. And where, by the laws of 
the state, or by ordinance of the city or town made in pursuance thereof, 
electors are required to register in order to be qualified to vote at municipal 
elections, the registration book or books shall be prima facie evidence of 
the right to sign any petition herein provided for. 


History: En. Ch. 167, L. 1907; re-en. 
Sec. 3274, Rev. C. 1907; re-en. Sec. 5066, 
R. C. M. 1921. 


11-1113. (5067) Forms of petitions and conduct of proceedings. The 
form of petitions and the proceedings under this act shall conform as nearly 
as possible, with the necessary changes as to details, to the provisions of 
the laws of the state relating to the initiative and referendum, and be 
regulated by such laws, except as otherwise provided in this act. The city 
clerk shall perform the duties which, under the state laws, devolve upon the 
county clerk and secretary of state, in so far as the provisions relating 
thereto may be made to apply to the case of the city or town clerk; but it 
shall not be. necessary to mail or distribute copies of the petitions or 
measures to the electors of the city or town. 


History: En. Ch. 167, L. 1907; re-en. 
Sec. 3275, Rev. C. 1907; re-en. Sec. 5067, 
R. C. M. 1921. 


11-1114. (5068) To what ordinances applicable. The provisions of this 
act regarding the referendum shall not apply to ordinances which are re- 
quired by any other law of the state to be submitted to the voters or the 
electors or taxpayers of any city or town. ° 


History: En. Ch. 167, L. 1907; re-en. References ’ 
Sec. 3276, Rev. C. 1907; re-en. Sec. 5068, Cited or applied as sec. 3276, revised 
R. C. M. 1921. codes, in Carlson v. City of Helena, 39 


M 82, 113, 102 P 39; State ex rel. Gerry 
v. Edwards, 42 M 135, 150, 111 P 734. 


CHAPTER 12 
CONTRACTS AND FRANCHISES 


Section 11-1201. Officers must not be interested in contracts. 
11-1202. Awarding contracts—advertisement—limitations. 
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11-1202 


11-1203. Contractor—oath of. 
11-1204. Alteration and modification of contract—how made. 
11-1205. No allowance for extra work. 
11-1206. Franchise, how granted. 
11-1207. Grant of franchise must be submitted to tax-paying freeholders. 
11-1208. Same—notice of election. 
11-1209. When voted, council must pass ordinance. 
11-1201. 


(5069) Officers must not be interested in contracts. The mayor, 


or any member of the council, or any city or town officer, or any relative or 
employee thereof, must not be directly or indirectly interested in the profits 
of any contract entered into by the council while he is or was in office. 


History: En. Sec. 345, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4806, Pol. C. 1895; 
re-en. Sec. 3277, Rev. C. 1907; re-en. Sec. 
5069, R. C. M. 1921. 


Operation and Effect 


This section is not applicable to a mayor 
who was not interested in a contract made 
with the city, but who agreed, after the 
contract was accepted and filed with the 
proper official, to take stock in a cor- 
poration succeeding to the rights of the 
original contractor. State v. Great Falls 
City Council, 19 M 518, 530, 49 P 15. 


Where Franchised Utility in No Position 
To Complain 

Where plaintiff utility operating under 
a nonexclusive city franchise, sought to 
enjoin a city from selling bonds for the 
purpose of securing its own gas distribut- 
ing system, on ground of unlawful com- 
petition, held, that it could not question 
the legality of any other contract entered 


into by the city in connection with the 
enterprise, and hence was in no position 
to complain that the city’s contract with 
a contracting firm relating to a supply 
of natural gas was illegal because a city 
employee, not served with summons, was 
interested in the contract contrary to this 
section. Montana-Dakota Utilities Co. v. 
City of Havre, 109 M 164, 177, 94 P 2d 
660. 


Municipal Corporations¢=231 (1). 

44 C.J. Municipal Corporations § 2169 
et seq. 

37 Am. Jur. 895, Municipal Corporations, 
§ 274 et seq. 

Relation as creditor of contracting party 
as constituting interest within statute 
against public officer being interested in 
contract with the public. 73 ALR 1352. 

Relationship as disqualifying interest 
within statute making it unlawful for an 
officer to be interested in a public contract. 
74 ALR 792. 


11-1202. (5070) Awarding contracts—advertisement—limitations. (1) 
All contracts for work, or for supplies, or for material, for which must be 
paid a sum exceeding one thousand dollars ($1,000.00), must be let to the 
lowest responsible bidder after advertisement for bids; provided that no 
contract shall be let extending over a period of three (3) years or more 
without first submitting the question to a vote of the taxpaying electors of 
said city or town. Such advertisement shall be made in the official newspaper 
of the city or town, if there be such official newspaper, and if not it shall be 
made in a daily newspaper of general circulation published in the city or 
town, if there be such, otherwise in a weekly newspaper published therein, 
if there be such, otherwise by posting in three (3) of the most public places 
in the city or town. Such advertisement if by publication in a newspaper 
shall be made twice, the first publication to be made not more than twenty- 
two (22) days nor less than fifteen (15) days before the consideration of 
bids and the second publication shall be made not less than five (5) days 
nor more than ten (10) days before the consideration of bids. If such ad- 
vertisement is made by posting, fifteen (15) days must elapse, including the 
day of posting, between the time of the posting of such advertisement and the 
day set for considering bids. 

(2) The council may postpone action as to any such contract until 
the next regular meeting after bids are received in response to such adver- 
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tisement, may reject any and all bids and readvertise as herein provided. 
The provisions of this section as to advertisement for bids shall not apply 
upon the happening of any emergency caused by fire, flood, explosion, storm, 
earthquake, riot or insurrection, or any other similar emergency, but in 
such case the council may proceed in any manner which, in the judgment 
of three-fourths (34) of the members of the council present at the meeting, 
duly recorded in the minutes of the proceedings of the council by aye and 
nay vote, will best meet the emergency and serve the public interest. 
Such emergency shall be declared and recorded at length in the minutes of 
the proceedings of the council at the time the vote thereon is taken and 


recorded. 


History: En. Sec. 1, Ch. 48, L. 1907; 
re-en. Sec. 3278, Rev. C. 1907; re-en. Sec. 
5070, R. C. M. 1921; amd. Sec. 1, Ch. 22, 
L. 1927; amd. Sec. 1, Ch. 18, L. 1939; amd. 
Sec. 1, Ch. 59, L. 1941; amd. Sec. 1, Ch. 
153, L. 1947. 


NOTE.—The amending act of 1941 was 
not mentioned in the 1947 amending act. 


“Lowest Responsible Bidder’ 


The “lowest responsible bidder,” within 
the meaning of this statute, does not mean 
merely the one whose pecuniary ability to 
perform the contract is deemed the best, 
but does mean the one who is most likely 
in regard of skill, ability and integrity 
to do faithful and conscientious work and 
promptly to fulfill the contract according 
to its letter and spirit; the city council 
has a broad discretion in determining what 
bid answers that requirement, the members 
thereof not being purely ministerial officers 
but in that connection exercising quasi- 
judicial functions. Koich v. Cvar, 111 M 

463, 465, 110 P 2d 964. 


Operation and Effect 


To successfully attack the letting of a 
contract for a municipal improvement, it 
must be shown that the contract was not 
let to the lowest responsible bidder, that 
there was not any opportunity afforded 
for competitive bidding, or that there was 
collusion or bad faith on the part of the 
council or such gross mistake as to pre- 
elude the exercise of sound judgment. 
O’Brien v. Drinkenberg, 41 M 538, 550, 
111 P 137. 


Where a city council incorporated in a 
resolution ordering the paving of a street, 
as well as in the call for bids, the require- 
ment that in the construction of the 
pavement certain patented processes and 
compounds should be used, and the com- 
pany controlling the patent agreed that 
the cost of such material, which consti- 
tuted only a part of the gross cost of 
the improvement, should be the same to 
all bidders, while in other respects, such 
as the cost of labor, other materials, etc., 


the principle of competition was retained, 
the proceedings were not void as being 
violative of this section. Ford v. City of- 
Great Falls, 46 M 292, 311, 127 P 1004. 

Id. This section is designed to prevent 
favoritism and to secure to the public the 
best possible return for the expenditure of 
the funds which the property owners are 
required to furnish, through the payment 
of taxes and assessments. 


Id. The requirement of this section ex- 
tends to and includes expenditures made 
from the general revenues of the munici- 
pality, as well as from funds derived from 
special assessments. 


Under the exclusive rather than direc- 
tory nature of the limitation upon the 
power of cities to let contracts prescribed 
by this section, a contract entered into by 
a city with a street railway company, ac- 
cording to the terms of which the latter 
was to be paid the cost of removing and 
replacing its tracks on certain streets to 
enable the former to lay sewers, was void, 
it not having been let to the lowest re- 
sponsible bidder as required by the statute. 
Missoula St. Ry. Co. v. City of Missoula, 
47 M 85, 95, 130 P 771; Commonwealth 
Public S. Co. v. Deer Lodge, 96 M 48, 64, 
29 P 2d 667. 

A contract with a city for the construc- 
tion of a system of waterworks is gov- 
erned by the provisions of this section and 
sections 11-1203 to 11-1205. City of For- 
syth v. Crellin, 210 F 835, 838. 


Where City Relieved from Submitting 
Contracts To Taxpayers 


Under sec. 15, ch. 141, 1. 1935, (omitted) 
known as “the revenue bond act of 1935,” 
authorizing municipalities to create self- 
supporting undertakings in the nature of 
furnishing facilities for distribution of 
natural gas, ete., being a special statute, 
a city entering into contracts for the ac- 
quisition of a natural gas supply, is re- 
lieved of the necessity of submtting such 
contracts to the resident taxpayers for 
their approval or rejection where the sum 
to be paid exceeds $500, as otherwise re- 
quired by this section. Montana-Dakota 
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Utilities Co. v. City of Havre, 109 M 164, 
178, 94 P 2d 660. 


Where Letting Contract To Higher Bid- 
der Held Warranted 


Where a city council received two bids 
for fire fighting equipment, one for 
$3,155.55 and the other for $3500, both 
bidders substantially meeting the specifi- 
cations stated in the advertisement for 
bids, and after conducting a fair investi- 
gation into the relative merits of both, 
and witnessing a demonstration of the 
equipment offered by the successful bidder 
who also offered continuous servicing, not 
offered by the unsuccessful one, there were 
substantial and plausible reasons justify- 
ing the letting of the contract to the 
higher bidder. Koich v. Cvar, 111 M 463, 
466, 110 P 2d 964. 


No Recovery Under Void Public Con- 
tracts 

Reversing the dictum in Missoula St. Ry. 
Co. v. City of Missoula, 47 M 85, 130 P 
771, held, that contracts not let on com- 


11-1205 


petitive bidding when required under this 
section are not only void, but in actions 
to recover the reasonable value of property 
where restoration cannot be made except- 
ing at cost exceeding the price (buried 
water pipe in the instant case) the courts 
will refuse to enforce the claim, leaving 
the parties where they placed themselves 
unlawfully; quasi or constructive con- 
tracts based on unjust enrichment and 
enforced by action ex contractu rest on 
equitable principles. This section was en- 
acted for economy and protection of the 
public. Builders Supply Co. v. City of 
Helena, 116 M 368, 372, 154 P 2d 270. 


References — 


Cited or applied as section 3278, revised 
codes, in City of Butte v. Bennetts, 51 
M 27, 29, 149 P 92. 


Municipal Corporations€=235 et seq. 

44 C.J. Municipal Corporations § 2184 et 
seq. 

43 Am. Jur. 750, Public Works and 
Contracts, §10 et seq. 


11-1203. (5071) Contractor—oath of. No money must be paid to any 
person claiming under a contract with the council, until such person has 
first filed with the clerk a statement, under oath, disclosing the names cf 
all persons directly or indirectly interested in the contract, of the proceeds 
or profits thereof, declaring that no persons other than those named are 
interested, and that no person forbidden by this title has any interest in 
the same. | 

History: En. Sec. 4808, Pol. C. 1895; 
re-en. Sec. 3279, Rev. C. 1907; re-en. Sec. 
5071, R. C. M. 1921. 

References 


Cited or applied as section 4808, polit- 
ical code, in State v. Great Falls City 
Council, 19 M 518, 527, 540, 49 P 15. 


11-1204, (5072) Alteration and modification of contract — how made. 
When it becomes necessary, in the prosecution of any work, to make altera- 
tions or modifications of the specifications or plans of a contract, such altera- 
tion or modification must only be made by resolution of the council, and 
such resolution is of no effect until the price to be paid for the same is 
agreed to in writing, and signed by the contractor and approved by the 
council. 

History: En. Sec. 4809, Pol. C. 1895; 


Cited or applied as section 3279, revised 
codes, in City of Forsyth v. Crellin, 210 
F 835, 837. 


Municipal Corporations¢>253. 
44 C.J. Municipal Corporations § 2245 
et seq. 


Municipal Corporations€=252. 


re-en. Sec. 3280, Rev. C. 1907; re-en. Sec. 
5072, R. C. M. 1921. 


References 


~Cited or applied as section 3280, revised 
codes, in City of Forsyth v. Crellin, 210 
F 835, 837. 


44 C.J. Municipal Corporations § 2239 
et seq. 

43 Am. Jur. 847, Public Works and 
Contracts, §§ 108-120. 


11-1205. (5073) No allowance for extra work. No contractor must be al- 
1 ved anything for extra work caused by an alteration or modification, unless . 
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a resolution is made and an agreement signed as provided in the preceding 
section, nor must he in any case be allowed more for such alteration than 
the price fixed by such agreement. 


History: En. Sec. 4810, Pol. C. 1895; References 
re-en. Sec. 3281, Rev. C. 1907; re-en. Sec. Cited or applied as section 3281, revised 
5073, R. C. M. 1921. codes, in City of Forsyth v. Crellin, 210 F 
835, 837. 


11-1206. (5074) Franchise, how granted. The council must not grant 
a franchise or special privilege to any person save and except in the manner 
specified in the next section. The powers of the council are those only ex- 
pressly prescribed by law and those necessarily incident thereto. 
History: En. Sec. 4813, Pol. C. 1895; Municipal Corporations€=285. 


re-en. Sec. 3290, Rev. C. 1907; amd. Sec. 1, 44 C.J. Municipal Corporations § 2379 
Ch. 29, L. 1921; re-en. Sec. 5074, R. C. M._ et seq. 
1921. 


11-1207. (5075) Grant of franchise must be submitted to tax-paying 
freeholders. No franchise for any purpose whatsoever shall be granted by 
any city or town, or by the mayor or city council thereof, to any person or 
persons, association, or corporation, without first submitting the application 
therefor to the resident freeholders whose names shall appear on the city or 
county tax-roll preceding such election. 

History: En. Sec. 1, Ch. 85, L. 1903; for it has first been submitted to and 
re-en, Sec. 3291, Rev. C. 1907; re-en. Sec. approved by the qualified electors. State 


5075, R. C. M. 1921. ex rel, Billings v. Billings Gas Co., 55 M 
102, 108, 173 P 799. 
Operation and Effect 
A city is prohibited from granting a Municipal Corporations@=279. 
franchise to a gas company to lay its 44 C.J. Municipal Corporations § 2342 
mains in its streets, until the application et seq. 


11-1208. (5076) Same—notice of election. A notice of such election 
must be published at least in one daily newspaper, if there be one published 
in the city or town, and if not, in some weekly newspaper of general circula- 
tion, at least once a week for three successive weeks, and such notice must. 
be posted in three public places in the city or town. The notice must state 
the time and place of holding the election, and the character of any such 
franchise applied for, and the valuable consideration, if any there be, to be 
derived by the city. At such election the ballots must contain the words, 
“For granting franchise,’ “Against granting franchise,” and in voting, 
the elector must make a cross thus, “X,” opposite the answer he intends to 
vote for. Such election must be conducted and canvassed and the return 
made in the same manner as other city or town elections. 


History: En. Sec. 2, Ch. 85, L. 1903; 
re-en. Sec. 3292, Rev. C. 1907; re-en. Sec. 
5076, R. C. M. 1921. 


11-1209. (5077) When voted, council must pass ordinance. If the 
majority of the votes cast at the election be “For granting franchise’, the 
mayor and city council must thereupon grant the same by the passage and 
approval of a proper ordinance. 


History: En. Sec. 3, Ch. 85, L. 1903; 
re-en. Sec. 3293 Rev. C. 1907; re-en. Sec. 
5077, R. C. M. 1921. 
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CHAPTER 13 
PRESENTATION AND PAYMENT OF CLAIMS—CITY WARRANTS 


Section 11-1301. Presentation of claims—limitation of actions. 


11-1302. Allowance and payment of claims—cash basis. 
11-1303. Cities may avail themselves of municipal corporation bankruptcy act. 
11-1304. Composition of indebtedness to state. 
11-1305. Defective highways and public works—notice of claims for injuries. 
11-1306. Nonliability of municipality for injuries caused by accumulations of snow 
or ice in streets or public ways. . 
11-1307. City warrants—rate of interest. 
11-1308. Call for payment. 
11-1309. Registry of warrants. 
11-1301. (5078) Presentation of claims—limitation of actions. All ac- 


counts and demands against a city or town must be presented to the council 
duly itemized and accompanied by an affidavit by the party or his agent, 
stating the same to be a true and correct account against the city or town 
for the full amount for which the same is presented, and that the same 
accrued as set forth, and with all necessary and proper vouchers, within 
one year from the date the same accrued; and any claim or demand not 
so presented within the time aforesaid is forever barred, and the council 
has no authority to allow any account or demand not so presented, nor must 
any action be maintained against the city or town for or on account of any 
demand or claim against the same, until such demand or claim has first been 
presented to the council for action thereon; provided, however, that in case 
the total indebtedness of a city or town has reached three per centum of the 
total assessed valuation of the taxable property of such city or town, as 
ascertained by the last assessment for state and county taxes, it shall be 
lawful for, and such city or town is hereby authorized and empowered, to 
conduct its affairs and business on a cash basis as provided and contemplated 


by the next section of this code. 


History: En. Sec. 4812, Pol. C. 1895; 
re-en. Sec. 2, Ch. 30, L. 1903; re-en. Sec. 
3288, Rev. C. 1907; re-en. Sec. 5078, R. C. 
M. 1921. 


Cross-Reference 


Claims for salaries, limitations, secs. 93- 
2609, 93-2610. 


Operation and Effect 


The provision of this section, requiring 
claims against a city to be verified and 
filed with the municipality, has no appli- 
cation to a claim for salary fixed by ordi- 
nance; hence a police officer was under 
no obligation to so present his claim to 
entitle him to recover his salary for the 
time he was unlawfully deprived of his 
office. Wynne v. City of Butte, 45 M 417, 
423, 123 P 531. 

Under this section, if moneys paid under 
protest, for a special assessment in an 
improvement district, are not for a “tax, 
license, or other demand for public rev- 
enue,” such payment, if it can form the 
basis of an action at all, stands as a mere 
demand against the city, not suable until 
after presentation to and disallowance by 


the city council, which presentation and 
disallowance must appear upon the face 
of the complaint. Leggat v. City of Butte, 
54 M 137, 140, 168 P 38. 

This section was evidently intended to 
cover claims against the city arising in 
the ordinary course in carrying on the 
city government, in providing for the 
city’s welfare in sundry directions, and in 
transacting the business and economic af- 
fairs of the city, but not on such contracts 
as are specifically provided for, which it 
must be presumed are designed to contain 
their own specific provisions, and, among 
other material and essential conditions, 
stipulations respecting the time and man- 
ner of the payment of the consideration 
on the part of the city. City of Forsyth 
v. Crellin, 210 F 835, 838. 

Where a city has reached its limit of 
indebtedness as prescribed by section 6, 
article XIII, of the constitution, any fur- 
ther indebtedness incurred is void; there- 
after it is without power to allow claims 
against it and draw warrants in payment 
thereof, but under this section and the 
next section, may operate under the pay- 
as-you-go plan, i.e., by payment in cash. 
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Commonwealth Public 8. Co. v. Deer 
Lodge, 96 M 15, 28 P 2d 472. 

Id. By enacting this and the next sec- 
tions, authorizing cities to operate on a 
cash basis where they have reached the 
constitutional limit of indebtedness, the 
legislature did not attempt what it has 
no power to do: permit them to create 
' indebtedness in excess of such limit, but 
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M 9, 13, 77 P 309; as amended, in Helena 
W. W. Co. v. City of Helena, 31 M 243, 
246, 78 P 220; as section 3288, revised 
codes, in Palmer v. City of Helena, 40 M 
498, 505, 107 P 512; State ex rel. Driffill 
v. City of Anaconda, 41 M 577, 578, 111 
P 345; Harvey v. Town of Townsend, 57 
M 407, 409, 18 P 897; Campbell v. City 
of Helena, 92 M 366, 16 P 2d 1; Lillis v. 


City of Big Timber, 103 M 206, 211, 62 


provided a device by which, without creat- 
P 2d 219. 


ing an additional indebtedness, they may 
function on a cash basis. 


Municipal Corporations@-1001 et seq. 

44 C.J. Municipal Corporations § 4638 
et seq. 

38 Am. Jur. 379, Municipal Corporations, 
§ 671 et seq. 


References 


Cited or applied as section 4812, political 
code, before amendment, in Helena W. W. 
Co. v. City of Helena, 27 M 205, 208, 70 
P 513; Dawes v. City of Great Falls, 31 


11-1302. (5079) Allowance and payment of claims—cash basis. All 
accounts and demands against a city or town must be submitted to the coun- 
cil, and if found correct, must be allowed and an order made that the de- 
mand be paid, upon which the mayor must draw a warrant upon the treas- 
urer in favor of the owner, specifying for what purpose and by what author- 
ity it is issued, and out of what funds it is to be paid, and the treasurer must 
pay the same out of the proper fund; provided, however, that in case the 
total indebtedness of a city or town has reached the limit of three per cent 
provided in section 6 of article XIII of the constitution of the state of Mon- 
tana, it shall be lawful for, and said city or town is hereby authorized and 
empowered, to thereafter manage and conduct its business affairs on a cash 
basis and pay the reasonable and necessary current expenses of the city or 
town out of the cash in the city or town treasury and derived from its 
current revenues, under such restrictions and regulations as the city or 
town council may by ordinance prescribe; and in the event that payment 
be made in advance, the city or town shall have power to require a cash 
deposit as collateral security and indemnity, equal in amount to such pay- 
ment, and may hold the same as a special deposit with the city treasurer, 
in package form, as a pledge for the fulfilment and performance of the 
contract or obligation for which said advance shall have been made; and 
provided, further, that before the payment of the current expenses above 
mentioned, the city or town council shall first set apart sufficient moneys 
to pay the interest upon its legal, valid, outstanding bonded indebtedness 
and any sinking funds therein provided for, and shall be authorized to pay 
all valid claims against funds raised by tax especially authorized by law 
for the purpose of paying such claims. 


History: En. Sec. 1, Ch. 30, L. 1903; 
re-en. Sec. 3287, Rev. C. 1907; re-en. Sec. 


not be liable thereon., The payment of 
such claims on the theory that the appro- 


5079, R. C. M. 1921. 


Operation and Effect 


Where a city had exceeded its debt 
limit, it could not incur an indebtedness 
not payable from a specially authorized 
tax, but payable from funds previously 
appropriated, under an agreement that 
the claimants should accept warrants in 
payment of their claims, and if the war- 
rant should not be paid, the city should 


priation by ordinance was an assignment 
of the funds so appropriated for the pay- 
ment of the claims was unauthorized. 
Helena W. W. Co. v. City of Helena, 27 
M 205, 208, 70 P 513. 

The provisions of this and the following 
section do not apply to a claim for dam- 
ages arising from personal injuries. Dawes 
v. City of Great Falls, 31 M 9, 13, 77 P 
309. 
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Where a city has reached its limit of 
indebtedness as prescribed by section 6, 
article XIII of the constitution, any fur- 
ther indebtedness incurred is void; there- 
after it is without power to allow claims 
against it and draw warrants in payment 
thereof, but under this section and the 
preceding section, may operate under the 
pay-as-you-go plan, i., by payment in 
cash. Commonwealth Public S. Co. v. Deer 
Lodge, 96 M 15, 28 P 2d 472. 

Id. By enacting this and the next sec- 
tion, authorizing cities to operate on a 
cash basis where they have reached the 
constitutional limit of indebtedness, the 
legislature did not attempt what it has 
no power to do: permit them to create 
indebtedness in excess of such limit, but 
provided a device by which, without cre- 
ating an additional indebtedness, they may 
function on a cash basis. 


What Are Current Expenses 


The term “current” was doubtless em- 
ployed by the legislature to distinguish 
the common, recurring, running expenses 
of a city from such expenses as partake 
of the nature of an investment, or such 
as are to be incurred in a substantial or 
permanent improvement. Helena W. W. 
Co. v. City of Helena, 31 M 243, 248, 78 
P 220. 

Id. The determination of what is a cur- 
rent expense is for the courts; but the 
determination of the city council as to 
whether a particular current expense is 
reasonable and necessary is not subject to 
review by the courts in the absence of 
fraud or abuse of discretion. See also 
State ex rel. Rowling v. Mayor of Butte, 
43 M 321, 335, 117 P 604. 

An expenditure to install and operate a 
water system to belong to the city is not 
for current expenses, and not authorized 
by this statute. Helena W. W. Co. v. City 
of Helena, 31 M 243, 248, 78 P 220. 

This section and the one following were 
enacted to permit cities, which have 
reached their constitutional limit of in- 
debtedness, to conduct their affairs upon 
a cash basis and pay reasonable and 
necessary current expenses out of current 
revenues, or in cash in advance, upon 
requiring indemnity in the form of a cash 
deposit, to be held by the treasurer. Pal- 
mer v. City of Helena, 40 M 498, 505, 107 
P 512. 

Id. Under this and the next succeeding 
section, a city, which is indebted in excess 
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of the limit prescribed by the constitution, 
is permitted to conduct its affairs upon a 
cash basis and pay “reasonable and neces- 
sary current expenses from its current 
revenues,” but the authority of such a city 
extends no further than to make expend- 
itures both reasonable and necessary for 
the corporate existence of the city; in 
other words, the right to expend public 
money is limited to those items of expense 
which may properly be designated as “liv- 
ing expenses.” : at 

Id. A city which is indebted beyond 
the constitutional limitation may not use 
its surplus revenues, no matter from what 
source derived, to acquire an electric light 
plant to supply itself and its inhabitants 
with light, where a company, operating 
both gas and electric light systems, under 
a franchise from the city, has ample 
facilities to meet all requirements. An 
expenditure of this character does not fall 
within the definition of “reasonable and 
necessary current expenses’, which a city 
laboring under such disability, has power 
to incur under this and the following sec- 
tions. 

A city which, having reached the con- 
stitutional limit of indebtedness, finds it- 
self in financial straits, will not be heard 
to say, in defense of its violation of a 
civil service statute in removing a fireman 
contrary to its provisions, that it did -so 
to reduce expenses, where it has failed to 
take advantage of this and the following 
section, authorizing cities in such condition 
to pay their running expenses from cur- 
rent revenues upon a cash basis. State ex 
rel. Driffill v. City of Anaconda, 41 M 577, 
584, 111 P 345. 


References 


Cited or applied as section 3287, revised 
codes, in Larkin v. City of Butte, 52 M 
410, 413, 158 P 316; State ex rel. O’Connor 
v. McCarthy, 86 M 100, 108, 282 P 1045; 
Campbell v. City of Helena, 92 M 366, 
16 P 2d 1; Lillis v. City of Big Timber, 
103 M 206, 211, 62 P 2d 219. 


Municipal Corporations€—864 (2), 897. 

44 C.J. Municipal Corporations §§ 4061, 
4157. 

38 Am. Jur. 408, Municipal Corporations, 
§ 705. 

Power of city or its officials as to com-. 
promise of claims. 105 ALR 170. 


11-1303. Cities may avail themselves of municipal corporation bank- 


ruptcy act. 


That the state of Montana does hereby consent and exact that 


any city or town of the state of Montana, upon and after the adoption by its: 
eity council or town council of an ordinance or resolution declaring (1) 
that it is insolvent or unable to meet its debts as they mature and (2) that it 
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desires to effect a plan for the composition of its debts under the pro- 
visions of the “Municipal Corporation Bankruptcy Act” of the United States 
as amended, added to, and now existing, and providing (8) that said city or 
town shall proceed to the composition of its municipal indebtedness under 
the provisions of said act, and (4), upon the acceptance in writing of the 
plan of composition of its municipal indebtedness proposed by such mu- 
nicipality by creditors of the petitioning municipal corporation owning not 
less than the percentage thereof in amount of the municipal securities af- 
fected or to be affected by the proposed plan of composition, as provided in 
said act, shall have the right and power to submit itself and such pro- 
posed plan of composition to the jurisdiction of the bankruptcy court having 
jurisdiction of such matter and to be governed by the proceedings, orders 
and decrees of said court in the manner and extent, and as provided by said 
act, and to compose and to enter into, submit itself to, and to perform, the 
plan of composition in the manner prescribed and required by said 
act and the orders and decrees of said court thereunder and as affected 
thereby. 
History: En. Sec. 1, Ch. 114, L. 1939. 


11-1304. Composition of indebtedness to state. Any such city or town 
shall have the power to do all things, and to comply with all orders and de- 
erees, contemplated by said municipal corporation bankruptcy act and to 
issue its bonds and other securities for the carrying out and consummation 
of the composition of its debts as provided and contemplated by said act, 
and as required by the orders and decrees of said court. The state of Mon- 
tana or any department or agency thereof holding any of the securities of 
any such city or town shall have the power to consent to any plan of compo- 
sition of the indebtedness of any such city or town by the board having 
custody of and control over any such securities or by any other official or 
officials having such custody and control. 

History: En. Sec. 2, Ch. 114, L. 1939. 


11-1305. (5080) Defective highways and public works—notice of claims 
for injuries. Before any city or town in this state shall be liable for dam- 
ages to person and/or property for, or on account of, any injury or loss 
alleged to have been received or suffered by reason of any defect or obstruc- 
tions in any bridge, street, road, sidewalk, culvert, park, public ground, 
ferry-boat, or public works of any kind in said city or town, it must first be 
shown that said city or town had actual notice of such defect or obstruction 
and reasonable opportunity to repair such defect or remove such obstruction 
before such injury or damage was received; the city clerk must make a 
permanent record of all such reported defects and shall report to the city 
street commissioner immediately upon notice of such defect or obstruction; 
and the person alleged to have suffered such injury or damage, or someone 
in his behalf, shall give to the city or town council, commission, manager, or 
other governing body of such city or town, within sixty days after such in- 
jury is alleged to have been received or suffered, written notice thereof, 
which notice shall state the time when and the place where such injury is al- 
leged to have occurred. Provided, however, that this section shall not ex- 
empt cities and towns from liability for negligence because of failure to 
properly place signs, markers or signals to warn persons of excavations or 
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other obstructions existing and caused by said city or town, upon any 
bridge, street, alley, road, sidewalk, pavement, culvert, park, public ground, 


ferry-boat or public works of any kind. 


History: En. Sec. 1, Ch. 93, L. 1903; 
re-en. Sec. 3289, Rev. C. 1907; re-en. Sec. 
5080, R. C. M. 1921; amd. Sec. 1, Ch. 122, 
L. 1937. 


Constitutionality 

This section, requiring the giving of 
notice of a personal injury, occasioned by 
a defective sidewalk, as a prerequisite to 
the recovery of damages from the city or 
town, is not unconstitutional as making 
an unjust discrimination in favor of muni- 
cipalities and against all others who may 
be defendants in personal injury actions; 
the classification made by the section is 
not unreasonable, and, where all cities and 
towns are treated alike, it cannot be said 
that the particular city or town in which 
the injury occurred is granted a special 
immunity, where the notice provided for 
has not been given. Tonn v. City of Hel- 
ena, 42 M 127, 133, 111 P 715. 


Amendment of Notice 


The notice required by this section is not 
subject to amendment, and at the expira- 
tion of the time limited by that section 
the claimant is bound by the one he has 
served, and his right to institute an action 
is to be tested by it and none other. Berry 
v. City of Helena, 56 M 122, 128, 182 P 
aL hy 


“Any Defect” 

The words “any defect in any sidewalk,” 
found in this section, refer to any and 
every defect, deficiency, or obstruction 
likely to interfere with the proper use of 
the walk, such as an accumulation of snow 
and ice, etc., and not merely to some struc- 
tural deficiency in the walk itself. Tonn 
v. City of Helena, 42 M 127, 133, 111 P 
715. 


Burden on Plaintiff to Show That Notice 
Was Given 


In an action against a city to recover 
for personal injuries alleged to have been 
sustained by reason of the defective con- 
dition of a sidewalk, the plaintiff cannot 
prevail without affirmatively establishing 
the fact that the notice required by this 
section has been given, no matter how 
meritorious his claim may be. Where no 
testimony whatever was presented as to 
who filed, presented, or received the notice, 
it was fatal to a judgment in favor of the 
plaintiff. Murray v. City of Butte, 51 M 
258, 265, 151 P 1051. 


Case Must Be One To Which Rule Is 
Applicable 


The rule is that for any dangerous con- 


dition of the streets brought about by the 
city itself it is responsible, and for any 
such condition brought about other than 
by acts done by the city itself the city’s 
responsibility arises upon notice thereof, 
and for injury resulting to anyone there- 
from it is liable only if it “had actual 
notice of such defect or obstruction and 
reasonable opportunity to repair such de- 
fect or remove such obstruction before 
such injury or damage was received.” 
Held, where plaintiff walked over an ex- 
cavation covered with boards, in the park- 
ing, in front of a lot where a building 
was being constructed instead of going to 
the crosswalk, she cannot blame the city. 
Maring v. City of Billings, 115 M 249, 
255, 257, 142 P 2d 361. 


Cities Not Insurers of Absolute Safety 
of Streets 


A city is not an insurer of the absolute 
safety to pedestrians in the use of its 
streets or other publie ways, nor is it 
liable for injuries sustained by them be- 
cause of their own carelessness in travel- 
ing where there may be danger of injury 
to them; where alleged dangerous condi- 
tions in a street said to have caused 
injury to a pedestrian are plainly visible, 
they are themselves a warning of danger, 
and barriers and signals are unnecessary 
to warn off pedestrians. Maring v. City 
of Billings, 115 M 249, 256, 142 P 2d 361. 


Constructive Notice Not Sufficient 


In an action for damages for injury 
sustained by a seven-year old boy who 
stumbled over some loose boards on a 
sidewalk placed there by a building con- 
tractor during the previous hour, it could 
not be contended that when the city issued 
the permit to the contractor, the city 
thereby constituted him its agent and 
actual knowledge of the contractor was 
actual knowledge of the city, since the 
most that could be said for it would be 
constructive notice to the city, which is 
not sufficient. This statute calls for actual 
notice, and reasonable opportunity to re- 
move the obstruction. Lazich v. City of 
Butte, 116 M 386, 388, 154 P 2d 260. 


Degree of Care Required of City and 
of One Using Its Facilities 

The degree of care imposed upon both 
the city and one who makes lawful use 
of municipal facilities constructed and 
maintained for public use is specifically 
enumerated in Tiddy v. City of Butte, 
104 M 202, 65 P 2d 605. Barry v. City of 
Butte, 115 M 224, 229, 142 P 2d 571. 
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Filing Notice 


Where, in an action against a city for 
personal injuries, a notice of claim for 
damages, marked “filed” by the city clerk, 
and bearing an. endorsement that the 
claim had been referred, to the judiciary 
committee of the council and, disallowed, 
was received in evidence without objection, 
the requirements of this section were suf- 
ficiently complied with. O’Flynn v. City 
of Butte, 36 M 493, 498, 93 P 643. 

This section is sufficiently complied with 
by filing the notice with the city clerk, 
and the failure of the city council to meet 
for sixty days does not defeat the injured 
party’s right to sue. Tiggerman v. City 
of Butte, 44 M 138, 142, 119 P 477; Hens- 
ley v. City of Butte, 36 M 32, 37, 92 P 
34, Distinguished. 

Neither endorsement. nor. signature by 
the city clerk is. essential to prove the 
giving of the notice to a city required by 
this section. The fact may be established 
by any competent evidence, such as that 
the filing mark was in the handwriting of 
the city clerk or one of his deputies, that 
it was made at his office, or that the 
notice had. been called to the attention of 
the council. Murray v. City of Butte, 51 
M 258, 265, 151 P 1051. 


Injuries to Bue pertysaN oticn Not Re- 
quired 

This section, having been enacted under 
the title, “an act relating to actions against 
cities and towns for damages to persons 
injured on streets and other public grounds 
by reason of the negligence of any public 
officer, agent, or employee in any city or 
town in Montana” (laws 1903, ¢. 93), such 
seetion applies only to injuries to persons, 
as distinguished from injuries to property. 


Kelly v.City of Butte, 44 M 115, 118, 119 . 


P.171; overruling Butte: Machinery Co. v. 
City of Butte, 43 M 351, 116 P 357. 

Must Allege Giving of Notice 

Compliance with this section is a neces- 
sary prerequisite to plaintiff’s right of 
action, and an appropriate allegation of 
such compliance is an indispensable part 
of the statement of a cause of action. 
Berry v. City of Helena, 56 M 122, 128, 
1g2 Poti. 


Purpose 

The purpose of this section is to require 
that notice of any injury arising from a 
defective sidewalk, street, etc., shall be 
given to the city, not alone that the city 
may have an opportunity to examine the 
place where the injury occurred, and con- 
sult; those who may be witnesses, but as 
well.to enable the city to settle the claim 
and .avoid -the expense of. litigation. if 
investigation discloses a legal liability on 
its ,part., For this reason it is not sufficient 
that the «city officers had notice of the 


CITIES AND TOWNS 


defect. It is knowledge of the injury 
which the statute requires shall be brought 
to the attention of the city authorities. 
Tonn v. City of Helena, 42 M 127, 133, 
111 P 715; Eby v. City of Lewistown, 55 
M 113, 122, 173 P 1163. 

A city of this state is one of its govern- 
mental agencies, and enjoys such privileges 
and is subject to such liabilities only as 
are imposed by law, and when conditions 
are attached to the enforcement of such 
liabilities as are imposed upon a city, the 
latter may rightfully insist upon a strict 
compliance with the conditions as in case 
of a notice of injury required by this 
section. Berry v.. City of Helena, 56 M 
122, 126, 182 P 117. 

Id. This section is not in any sense a 
statute of limitations, which the munici- 
pality may waive or not, as it may choose, 
but its provisions are intended for the 
benefit of the public, and the notice pre- 
scribed must have been given before any 
liability whatever attaches, 

The purpose of this section, requiring 
the giving of notice to a city or town of 
an injury received because of a defect in 
a sidewalk as a condition, precedent to 
liability for damages, is to give the city 
an opportunity to have the place where 
the accident occurred examined, consult 
witnesses and to enable it to settle the 
claim if the investigation discloses a legal 
liability on its part. Nagle vy. City of 
Billings, 80.M 278, 282 et seq., 260 P 717. 

The requirement of this section that the 
notice which one must give to a city before 
he may maintain an action against it for 
damages for injuries sustained must con- 
tain the time when and the place where 
the accident occurred, is for the purpose 
of enabling the city, or its representatives, 
to examine the place and investigate the 
question of its liability, if any. Campbell 
v. City of Helena, 92 M366, 381 et seq., 
16 P 2d 1; Lynch. v. City of Butte, 99 M 
287, 43 P 2d 652. 


Variance Between Description of Place 
in Notice to City and Proof at Trial— 
When Immaterial 


Where. city officials apparently experi- 
enced no difficulty in locating the place on 
a sidewalk at which a pedestrian suffered 
an injury by falling, from a description 
thereof in the notice of the accident to 
the city, the fact that there was a differ- 
ence of four feet in the place described 
and that shown by the evidence, did not 
warrant a nonsuit on the ground of vari- 
ance; the variance was immaterial. Lynch 
v. City of Butte, 99 M 287, 290, 43 P 2d 
652. 


What is Sufficient Notice 
The giving of notice of injury is prima 
facie sufficient where, upon its face, it 
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purports to have been given, in the plain- 
tiff’s behalf, by the attorneys who brought 
the action for him. McEnaney v. City of 
Butte, 43 M 526, 533, 117 P 893. 

A notice, signed in behalf of the injured 
person by his attorney, is sufficient under 
the provisions of this section, the acts of 
the attorney being presumed to be regular 
and by authority, especially where the 
objection to the signature was not made 
in the trial court. Pullen v. City of Butte, 
45 M 46, 55, 121 P 878. 


Matter additional to that required by 
this section to be stated in the notice 
must be treated as surplusage. Irving v. 
Town of Stevensville, 51 M 44, 46, 149 P 
483, 


Where, from the description of the place 
at which an accident due to a defective 
sidewalk happened, given in the notice to 
the city council required by statute, it 
inferentially, though not in terms, ap- 
peared that the injury occurred within the 
city limits, it was sufficient; the members 
of the council being presumed to know the 
limits of their jurisdiction. Murray v. 
City of Butte, 51 M 258, 264, 151 P 1051. 


The notice which must be given a city 
by one who claims to have sustained per- 
sonal injuries by reason of a fall upon an 
ice-covered sidewalk must contain, among 
other things, an accurate statement of the 
time when they were received, on giving 
the time as “on or about” a certain day, 
when in fact the accident had occurred 
two days later, not meeting the require- 
ment. Berry v. City of Helena, 56 M 122, 
127, 182 Pokhi: 


When a notice of the nature of the 
above (personal injury) so designates the 
place where a pedestrian was injured be- 
:ause of a defect in the sidewalk that the 
officers of the city or town, as men of 
common understanding and intelligence, 
can by the exercise of reasonable diligence 
find the place, it sufficiently complies 
with the provisions of this section, Nagle 
v. City of Billings, 80 M 278, 282 et seq., 
260 P 717. 

Id. Held, on appeal by plaintiff in a 
personal injury action against a city from 
an order granting defendant city a new 
trial on ground that the notice served 
by plaintiff on defendant in pursuance 
to this section was insufficient, that the 
notice, stating that the injury occurred 
“at the corner of Fifth avenue and 32nd 
street,” describing the defect in a gutter 
covering which caused plaintiff to be 
thrown to the ground, not, however, set- 
ting forth at which one of the four corners 
of the street intersection the particular 
gutter covering could be found, was suffi- 
cient under the rule stated in the para- 
graph above, and that the court erred in 
granting a new trial. 
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The provisions .of- this section as 
amended, that the “city clerk must make 
a permanent record of all such reported 
defects” ete., held not: open to the con- 
struction that the only way that actual 
notice could be given was through the 
city clerk, and offer of proof that plain- 
tiff had talked with the city engineer who 
had on file written report from the W.P.A. 
showing faulty condition of sidewalk, held 
improperly refused. Andrews v. City of 
Butte, 116 M 69, 72, 147 P 2d 1020. 

In an action for damages for injury 
sustained by a seven-year old boy who, 
while on his way home from school at 
the noon hour, stumbled over loose boards, 
placed on the sidewalk by a contractor 
within the previous hour, injuring his 
knee, held that it conld not be contended 


that when the city issued a building per- 


mit to the contractor, it constituted him 
the city’s agent and “actual knowledge” of 
the contractor was actual knowledge of 
the city to meet the crux of the lawsuit, 
i.e. notice under this section, the city 
not having either actual notice of the 
lumber being upon the sidewalk or rea- 
sonable opportunity to remove it. Lazich 
v. City of Butte, 116 M 386, 388, 154 P 
2d 260. 


When and When Not, Notice Indispens- 
able To Liability 

The rule is that if as in the instant 
case, the defective condition is due to 
the act of the municipality itself, or to 
its negligence, no notice to the municipal- 
ity of such condition is necessary, even 
where actual notice is expressly required 
by statute. It is only when the defect or 
danger arises from other means than an 
act- of the municipality that the muni- 
cipality is excused until notice received 
(citing authorities). Barry v. City of 
Butte, 115 M 224, 229, 142 P 2d 571. 


When. Notice is Not Necessary 


Where plaintiff sued defendant city for 
flooding his mine by reason of a defective 
plan adopted for the construction of a 
sewer, the cause of injury was not a “de- 
fect,” within the meaning of this section. 
Kelly v. City of Butte, 44 M 115, 117, 119 
P 171. 

Held, that this acetion: requiring as a 
condition precedent to the right to main- 


- tain an action against a city for damages 


for injuries to persons on the streets or 
other enumerated places in the city, a no- 
tice of the claim, does not apply in an 
action where the injury was the result 
of drinking contaminated city water from 
which he contracted typhoid fever. (Dis- 
trict Judge W. H. Meigs, sitting in place 
of Mr. Justice Galen, disqualified, dis- 
senting.) Campbell v. City of Soni sen 92 
M 366, 381 et seq., 16 P 2d 1. 
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This section does not apply in a case 

where the defective condition is one of 
original construction. Municipal corpora- 
tions are chargeable with knowledge of 
their own acts and those ordered by them. 
Watson v. City of Bozeman, 117 M 5, 12, 
156 P 2d 178. 
The 1937 amendment requiring actual 
notice to the municipality of a defect or 
obstruction in the street and written no- 
tice of the injury caused thereby, that it 
shall not exempt municipalities from lia- 
bility for negligence in failing properly to 
place signs or signals warning of excava- 
tions or other obstructions in streets, re- 
fers to the whole statute, and hence means 
that the municipalities shall not be exempt 
from liability because of lack of either 
actual notice of defect or written notice 
of the resulting injury under the specified 
conditions, so that notice of injury need 
not be given where such conditions pre- 
vail. Green v. City of Roundup, 117 M 
249, 250, 157 P 2d 1010. 

A complaint seeking to recover from 
the city for the death of a 12 year old 
bicyclist, on the ground that the city 
failed to erect a retaining wall or sign 
warning the public of a drop-off at the end 
of a street, was not subject to a general 
demurrer because there was no allegation 
of the giving of a notice to the city of 
the time and place where the injury was 
alleged to have occurred. Maynard v. City 
of Helena, 117 M 402, 406, 160 P 2d 
484. 


Infancy as Excuse for Failure to Give 
Notice 


This section has no application where 
the person concerned is a child of tender 
years (seven years old in the instant 
case) stumbling over lumber piled about 
a foot above the level of the sidewalk, 
and where the parents ignorant of the 
law omitted to give notice until some 
nine months after the accident, when the 
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mother, two days after her appointment 
as guardian, gave the required notice, 
the court erred in sustaining a demurrer 
based upon the provision for notice. Lazich 
v. Belanger, 111 M 48, 52, 105 P 2d 738. 


Parents Neglect to Give Notice Not 
Imputable to Child; Child Incapable of 
Appointing Agent 

The neglect of the parents of an in- 
jured child to give the notice provided 
for by this section may not be imputed 
to the ehild, and that since under sec. 
64-105, a child is incapable of appointing 
an agent for any purpose, it is question- 
able whether the statute can be complied 
with in that respect by anyone as agent; 
a child’s cause of action for damages for 
personal injuries is a property right over 
which, under sec. 61-110, a parent has no 
control. Lazich v. Belanger, 111 M 48, 52, 
105 P 2d 738. 


Right of Action Exists by 
Law 


It is clear that the legislature assumed 
that a right of action exists against a 
city but that the failure to give the 
notice constitutes an exemption from lia- 
bility. The right of action itself exists 
by virtue of the common law, but this 
chapter provides for an exemption from 
liability; or, as stated by a justice in the 
concurring opinion in a case cited, “The 
legislature seeks to impose a restriction 
upon a right existing independently of 
statute.” It is merely a statutory condi- 
tion precedent engrafted on a common- 
law action. Lazich vy. Belanger, 111 M 
48, 52, 105 P 2d 738. 


Common 


Municipal 788 
(1), 812(1). 

43 C.J. Municipal Corporations § 1956 
et seq. 

38 Am. Jur. 385, Municipal Corporations, 


§ 676 et seq. 


Corporations@741(1), 


(5080.1) Nonliability of municipality for injuries caused by ac- 
cumulations of snow or ice in streets or public ways. 


No eity or town in this 


state shall be liable in damages for any negligence or mis-management on its 
part, or for any negligence or mis-management on the part of any officer, 
agent, servant, or employee of such city or town in causing, permitting or 
allowing snow or ice to remain or accumulate on or in any road, street, 
alley, sidewalk, cross walk, public way, or gutter within said city or town. 


History: En. Sec. 1, Ch. 132, L. 1929. 

NOTE.—A like section was enacted in 
1923 (see ch. 45, L. 1923). This has been 
omitted. 


Constitutionality 


The argument that this section violates 
art. III, sec. 6-of the constitution pro- 
viding that courts shall be open to every 
person, and a speedy remedy afforded for 


every injury of person, etc., because in- 
jured person would be deprived of his con- 
stitutional right to have a remedy if the 
abutting owner be not held liable held not 
meritorious under rule of construction 
that the constitutional provision refers 
to such injuries as the law recognizes as 
actionable. Stewart v. Standard Publish- 
ing Co., 102 M 43, 48, 55 P 2d 694. 
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Operation and Effect 


Where the gravamen of the complaint 
in a personal injury action against a city 
was its negligence in permitting the ob- 
struction of a sidewalk compelling plain- 
tiff to go into the street where she fell 
on an accumulation of snow and ice, de- 
fendant city may not in defense rely upon 
this section, declaring cities and towns 
not liable in damages for injuries due 
to snow or ice upon sidewalks or streets. 
Bensley v. Miles City, 91 M 561, 563, 9 P 
2d 168. 

In suit against abutting property owner 
for injuries by a fall on sidewalk from 
accumulated ice and snow, held, under 
rule of liability of person assuming duty 
of another, that where abutting owner had 
constructed walk and assumed duty of re- 
moving accumulations of ice and snow, he 
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to his neglect. Stewart v. Standard Pub- 
lishing Co., 102 M 43, 49, 55 P 2d 694. 

This section, relieving municipalities of 
liability of injury occurring from accumu- © 
lation of snow and ice on sidewalk does 
not have the effect of imposing that 
liability on others. (Citing Childers v. 
Deschamps et al., 87 M 505, 290 P 261, 
263; Stewart v. Standard Publishing Co., 
102 M 43, 55 P 2d 694). Western Auto 
Supply Agency of Los Angeles v. Phelan, 
104 F 2d 85, 87. 


References 


Childers v. Deschamps et al., 87 M 505, 
518, 290 P 261. 


Municipal Corporations€770. 
43 C.J. Municipal Corporations § 1800 
et seq. 


was properly held liable for injuries due 


11-1307. (5081) City warrants—rate of interest. When any warrant, 
drawn upon the treasurer of a city or town, pursuant to any ordinance or 
resolution or direction of the council of such city or town, is presented to the 
city or town treasurer for payment, and the same is not paid for want of 
funds, such treasurer must indorse thereon “Not paid for want of funds,” 
annexing the date of presentation, and sign his name thereto; and from that 
time until.such warrant is called for payment the warrant shall bear in- 
terest at a rate fixed by ordinance, and not to exceed six per cent per an- 
num. 


History: En. Sec. 1, p. 75, L. 1897; 
_re-en. Sec. 3284, Rev. C. 1907; re-en. Sec. 
5081, R. C. M. 1921. 


of Big Timber, 103 M 206, 211, 62 P 2a 
219. 


Municipal Corporations¢—901. 


References 44 C.J. Municipal Corporations § 4131. 


State ex rel. O’Connor v. McCarthy, 86 
M 100, 108, 282 P 1045; Lillis v. City 


11-1308. (5082) Call for payment. When there are moneys in the city 
or town treasury applicable to the payment of any warrants drawing in- 
terest, sufficient to pay the same, the city or town treasurer must give notice 
in some newspaper published in such city or town, or if none is published 
therein, then by written notice posted in a conspicuous place on the outer 
door of the office of the city treasurer, stating that he is ready to pay the 
said warrants, and giving the number of the warrants to be paid. From 
the time of the first publication or posting of such notice the warrants so 
ealled shall cease to draw interest. 


History: En. Sec. 2, p. 75, L. 1897; 
re-en. Sec. 3285, Rev. C, 1907; re-en. Sec. 
5082, R. C. M. 1921. 


11-1309. (5083) Registry of warrants. Upon the presentation of any 
warrant or warrants indorsed, as specified in section 11-1307 of this code, 
it shall be the duty of the city treasurer to record the same in a book to be 
provided for that purpose, the date of such presentation, the number and 
date of the warrant, to whom payable, the fund on which drawn, and the 
amount thereof, and all warrants to be redeemed, as provided for in the 
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Municipal Corporations¢—904(1). 
44 C.J. Municipal Corporations § 4135. 
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preceding section, shall be redeemed in the order of their registration, be- 
ginning with the date of the warrant so first registered. 
History: En. Sec. 3, p. 76, L. 1897; References 


re-en. Sec. 3286, Rev. C. 1907; re-en. Sec. Lillis v. City of Big Timber, 103 M 206, 
5083, R. C. M. 1921. 211, 62 P 2d 219. 


Municipal Corporations€—904(2). 
44 C.J. Municipal Corporations § 4136. 


CHAPTER 14 
BUDGET SYSTEM FOR CITIES AND TOWNS 


Section 11-1401. Municipal budget law—application—definitions. 


11-1402. Fiscal year defined. 

11-1408. Estimates of revenues and disbursements to be filed by officers—forms 
—penalty for failure to file. 

11-1404. Tabulation by clerk of expenditure program—classifications, items in- 
cluded in. 

11-1405. Consideration of budget by council—notice of budget meeting. 

11-1406. Hearings on budget—adoption—fixing of tax levy. 

11-1407. Budget appropriations and outstanding warrants. 

11-1408. Appropriations—transfers among appropriations—use of borrowed 
money—liabilities for expenditures in excess of budget. 

11-1409. Emergency expenditures—notice and hearing—objections by taxpayers 
—appeal—notice and hearing dispensed with in extreme cases—emer- 
gency warrants—tax levy—lapse of appropriations. 

11-1410. Clerk’s report of expenditures and liabilities against budget appropria- 
tions, receipts from taxes and other sources. 

11-1411. State examiner to make rules and regulations for carrying out act— 
accounting systems. 

11-1412. Construction of act. 

11-1413. Violation of act constitutes misdemeanor. 

11-1401. (5083.1) Municipal budget law — application — definitions. 


The provisions of this act shall apply to all cities in this state, and it may 
be referred to as the “Municipal Budget Law.” As used herein the terms 
“municipal corporation” or “municipality” shall mean city; the term “coun- 
cil” shall mean city council or con! aS TT Is the term “clerk” shal] mean 
the clerk of the city.. . 


History: En. Sec. 1, Ch. 121, L. 1931. 


Not Applicable to Cities iho iaeetane 
sion-Manager Form 

The municipal. budget law does not ap- 
ply to cities operating under the commis- 


sion manager form. Attorney General’s 
Opinions, No. 364, Vol. 15. | 


Operation and Effect 


If sees. 11-1401 to 11-1413 contain any 
provisions in direct conflict with secs. 
11-1832 and 11-1833 prescribing a mini- 
mum wage for policemen in cities of 
the first class, then secs 11-1832 and 11- 
1833 supra control as to such conflicts. 


11-1402. 


State ex rel. Gebhardt v. City Council of 
the City of Helena, 102 M 27, 41, 55 P 


2d 671. 


References 

State ex rel. Helena Housing Authority 
v. City Council of City of Helena, 108 M 
347, 350, 90 P 2d 514. 


Municipal Corporations€=885. | 

44 C.J. Municipal Corporations § 4120 
et seq. 

Home rule charter as affecting super- 
vision, review and revision of tax budget. 
106 ALR 1203. 


(5083.2) Fiscal year defined. The fiscal year of each and every 


city in this state commences on the first day of July of each year and ends 


on the last day of June of each year. 
History: En. Sec. 2, Ch. 121, L. 1931. 


Cross-Reference 
Fiscal year, sec. 84-4730. 
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11-1403. (5083.3) Estimates of revenues and disbursements to be filed 
by officers—forms—penalty for failure to file. (1) On or before the first 
day of July of each year the clerk of each city shall notify in writing each 
official, elective or appointive; in charge of an office, department, service or 
institution of the municipality to file with such clerk, on or before the tenth 
day of July following, detailed and itemized estimates, both of the probable 
revenues from sources other than taxation, and of all expenditures required 
by such office, department, service or institution for the current fiscal year. 
The council shall submit tothe clerk the estimate of expenditures for all 
purposes for such council. The mayor of the municipality shall submit to 
the clerk a detailed estimate showing the amount to be appropriated from 
any funds belonging to the municipality to defray the municipality’s portion 
of the cost of making improvements in special improvement districts, and 
of maintaining the same, and of installing lighting systems in special light- 
ing districts, and maintaining the same; but there shall not be included 
in such estimate, nor in either the preliminary or final budget of any mu- 
nicipality, any part of any such cost which is to be paid by special assess- 
ments against the property within such districts, or any part of the cost 
in sprinkling districts which is to be defrayed by special assessments against 
the property therein. | 


(2) ‘The council shall also submit to the clerk detailed estimates of all 
expenditures for construction or improvement purposes proposed to be 
made from the proceeds of bond issues not yet authorized and from the 
proceeds of tax levies which are required to be submitted to and approved 
at an election to be thereafter held. 


(3) The estimates required in this section shall be submitted on forms 
provided by the clerk, and prescribed by the state examiner, and may only 
be varied or departed from with permission and approval of said officer. 
The city treasurer shall prepare the estimates for interest and debt re- 
duction. The clerk shall prepare all other estimates the preparation of which 
properly falls within the duties of his office. 


(4) It shall be the duty of each of said officials to file such estimates 
within the time and in the manner provided in said form and notice, and the 
clerk shall deduct and withhold, as a penalty, from the salary or compen- 
sation of each official failing or refusing to file such estimates as herein pro- 
vided, the sum of ten dollars for each day of delay; provided, that the total 
penalty against any one official shall not exceed fifty dollars ($50.00) in any 
one year; and provided further, that in the absence or disability of any 
such official the duties required herein shall devolve upon the official or 
employee in charge of such office, department, service or institution for the 
time being. The said notice shall contain a copy of this penalty clause. 

History: En. Sec. 3, Ch. 121, L. 1931. 


11-1404. (5083.4) Tabulation by clerk of expenditure program—classi- 
fications, items included in. (1) From such estimates the clerk shall pre- 
pare a tabulation showing the complete expenditure program of the mu- 
nicipality for the current fiscal year, and the sources of revenue by which it 
is to be financed. Such tabulation shall set forth the estimated receipts from 
all sources other than taxation for each office, department, service, or insti- 
tution for the current fiscal year, the actual receipts for the last completed 
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fiscal year, the surplus or unencumbered treasury balances at the close of 
such last fiscal year, and the amount necessary to be raised by taxation; the 
estimated expenditure for each office, department, service or institution for 
the current fiscal year, the actual expenditures for the last completed fiscal 
year, and all contracts or other obligations which will affect the current 
_year revenues. 

(2) Such estimates, appropriations and expenditures shall be classified 
under the general classes of (1) salaries and wages; (2) maintenance and 
operation; (3) capital outlay; (4) interest and debt redemption; (5) miscel- 
laneous; and (6) expenditures proposed to be made from bond issues not 
yet authorized, or from the proceeds of a tax levy or levies which are re- 
quired to be submitted to and approved at an election to be thereafter held. 

(3) Within the general class of “salaries and wages” each salary shall be 
set forth separately together with the title or position of the recipient, pro- 
vided that an unitemized appropriation may be made to cover the expenses 
of special deputies or assistants in any office where the services of such spe- 
cial deputies or assistants may be required during a part of the fiscal year 
only. Wages for day labor may be given in totals by designating the general 
purpose or object for which the expenditure is to be made but the proposed 
rate per diem for each class or kind of labor shall be set forth. Expendi- 
tures under the general class of “maintenance and operation” shall be classi- 
fied according to a standard classification to be established by the state ex- 
aminer. Expenditures for “capital outlay” shall set forth and describe each 
object of expenditure separately. Under the general class of “interest and 
debt redemption” proposed expenditures for interest and for redemption of 
principal shall be set forth separately for each series or issue of bonds, and 
warrant interest and redemption requirements shall be set forth in a similar 
manner. Under the general class of “miscellaneous” expenditures for all 
purposes not listed in, or which cannot properly be assigned to any of the 
foregoing general classes, shall be set forth and itemized in detail. 

(4) The total amount of emergency warrants issued during the pre- 
ceding fiscal year shall be set forth with the amount issued for each emer- 
gency and the amount issued against each fund. 

History: En. Sec. 4, Ch. 121, L. 1931. 


11-1405. (5083.5) Consideration of budget by council—notice of budget 
meeting. The said tabulation shall be submitted to the council by the clerk 
on or before the twentieth day of July. Upon receipt thereof the council shall 
immediately consider the same in detail, and shall on or before the twenty- 
fifth day of July make any revisions, reductions, additions or changes 
therein that they deem advisable, and such tabulation, with such revisions, 
reductions, additions or changes as have been made therein, as herein pro- 
vided, shall constitute the preliminary budget of the municipality for the 
fiscal year which it is intended to cover. The council shall then cause a 
notice to be published stating that said council has completed their pre- 
liminary municipal budget for the current fiscal year, and that said budget 
has been placed on file and is open to.inspection in the office of the clerk of 
the municipality, and that said council will meet on the Wednesday imme- 
diately preceding the second Monday in August thereafter, for the purpose 
of fixing the final budget and making appropriations, designating the time 
and place when and where such meeting will be held, and that any taxpayer 
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may appear thereat and may be heard for or against any part of said budget. 
Said notice shall be published at least one time in the official newspaper 
of the municipality, or if there be none, then in a newspaper of general 
circulation in the county in which the municipality is situated. 

History: En. Sec. 5, Ch. 121, L. 1931. 


11-1406. (5083.6) Hearings on budget—adoption — fixing of tax levy. 
(1) On the Wednesday immediately preceding the second Monday in 
August the council shall meet at the time and place designated in the notice 
provided in section 11-1405, at which time any taxpayer may appear and be 
heard for or against any part of such budget. Such hearing shall be con- 
tinued from day to day and shall be concluded and terminated and the 
budget finally approved and adopted on the second Monday in August and 
prior to the fixing of the tax levies by such council. The council shall have 
power to call in the official in charge of any office, department, service or 
institution, at the time the estimates for their respective offices are under 
consideration, for examination concerning such estimates, and such official 
shall be called in by such council upon the request of any taxpayer for ques- 
tioning either by the council or any taxpayer upon such estimates. 

(2) Upon the conclusion of such hearing the council shall first de- 
termine and fix the amount which it is estimated will accrue to each fund 
during the fiscal year from all sources, except the taxation of property, but 
in so doing the council shall not frome any amount which it is anticipated 
may be received during such fiscal year from the payment of taxes which be- 
came delinquent during any preceding fiscal year or years. The council shall : 
then determine and fix separately the amount appropriated for and author- | 
ized to be expended for each item in the budget and shall specify the fund _ 

or funds against which warrants are to be drawn and issued for the expendi- 

tures so authorized; provided that there shall not be added to the amount to 
be appropriated aiid authorized to be expended for any item or purpose, or 
to the total amount appropriated and authorized to be expended from any 
fund, other than a fund for the payment of principal or interest on outstand- 
ing and unpaid bonds, any amount or percentage whatever because of any 
anticipated loss of revenue by reason of the non-payment of taxes levied for 
such fiscal year; and provided further that the total expenditures authorized 
to be made from any fund, including reserve added thereto as hereinafter 
provided, shall not, in any event, exceed the aggregate of the cash balance in 
such fund, at the ee of the fiscal year immediately preceding, in excess 
of SitstAnding unpaid warrants against such fund, at the close of the fiscal 
year immediately preceding, the amount of estimated revenues to accrue to 
such fund, as determined and fixed in the manner herein provided, and the 
amount which may be raised for such fund by a lawful tax levy during the 
fiscal year. 

(3) The council shall then determine and fix the amount to be raised 
for each fund, for which a tax levy is to be made, by adding together the 
cash balance in excess of outstanding unpaid warrants at the close of the 
fiscal year immediately preceding and the amount of the estimated revenues, 
if any, to accrue thereto during the current fiscal year, as before ascertained 
and determined, and then deducting the total amount so obtained from the 
total amount of the appropriations and authorized expenditures from the 
fund as determined and fixed by the council in the budget adopted and ap- 


909 


11-1406 CITIES AND TOWNS 


proved, the amount remaining being the amount necessary to be raised for 
any fund by tax levy during the current fiscal year; provided that the coun- 
cil may add to the amount so found necessary to be raised for any fund by 
tax levy during the current fiscal year, an additional amount, as a reserve to 
meet and care for expenditures to be made from such fund during the months 
-of July to November, inclusive of the next ensuing fiscal year under the 
annual budget to be thereafter adopted for such next ensuing fiscal year, but 
the amount which may be so added to any fund as such reserve shall not ex- 
ceed one-third (1) of the total amount appropriated and authorized to be 
expended from such fund during the current fiscal year, after deducting 
from the amount of such appropriations and authorized expenditures the 
total amount, if any, therein appropriated and authorized to be expended 
for election expenses and payment of emergency and other outstanding war- 
rants; provided further, that the total amount to be raised by tax levy for 
any fund during such current fiscal year, including: the amount of such re- 
serve, must not exceed the total amount which may be raised for such fund 
by a tax levy which does not exceed the maximum levy permitted by law to 
be made for such fund. 


(4) The budget as finally determined, in addition to setting out sepa- 
rately each item for which any appropriation is made or expenditure author- 
ized, and the fund out of which the same is to be paid, shall set out the total 
amount appropriated and authorized to be expended from each fund, the 
cash balance, in excess of outstanding unpaid warrants, at the close of the 
last preceding fiscal year, the amount if any, which it is estimated will ac- 
erue to the fund from sources other than taxation, the reserve, if any, for 
the next ensuing fiscal year, and the amount necessary to be raised for each 
fund by tax levy during the current fiscal year. The council shall then by 
resolution approve and adopt the budget as so finally determined, and the 
clerk shall enter the same at length and in detail in the official minutes of 
the council. 

(5) On the second Monday in August, and after the approval and adop- 
tion of the final budget, the council shall fix the tax levy for each fund at 
such rate, not exceeding limits prescribed by law, as will raise the amount set 
out in the budget as the amount necessary to be raised by tax levy for such 
fund during the current fiscal year, and no more; provided that the taxable 
valuation of the city for the then current fiscal year shall be the basis for 
determining the amount of the tax levy for each fund, and each tax levy 
shall be at a rate no higher than is required on such basis, without including 
any amount for anticipated tax delinquency, to raise the amount set out in 
the budget, and each such levy shall be made in the manner provided by sec- 
tion 84-8802; provided further, that if the council shall consider that a levy 
made for any bond sinking or interest fund in the manner herein provided, 
will not provide a sufficient amount to pay all bond and interest becoming 
due and payable during the current fiscal year, or within six (6) months 
thereafter, because of anticipated tax delinquency, the council may fix the 
levy at such rate as it deems necessary to raise the amount for making such 
payments of principal and interest, over and above such anticipated tax 
delinquency. 

(6) The city clerk shall, not later than the fifteenth day of September 
following, forward a full, complete, itemized and detailed copy of the final 
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budget, together with the tax levies made therefor, to the state examiner. If 
any city clerk shall fail, neglect or refuse to forward such copy of the budget 
to the state examiner within such time, the state examiner shall, before the 
first day of October immediately following, notify- the mayor and council 
of such city that such copy of budget has not been forwarded him by the 
city clerk, and such council must thereupon withhold from said city ¢lerk 
his salary or compensation for the month of September until such time as the 
eity clerk shall present such council with a notice from the state examiner 
that such copy of budget has been received by him. 


History: En. Sec. 6, Ch. 121, L. 1931; 
amd. Sec. 1, Ch. 129, L. 1941. 


11-1407. (5083.6A) Budget appropriations and outstanding warrants. 
When, at the end of any fiscal year, any city has outstanding registered 
emergency warrants against any fund issued by reason of any emergency 
budget or budgets, and is without sufficient’ cash in such fund’ to pay 
the same with interest thereon, the city council must, in the annual‘ budget 
for such fund for the immediately following fiscal year, make an Ao DP: 
ation sufficient to pay such warrants with interest thereon. 


When, at the end of any fiscal year, any city has warrants outstanding 
and registered against any fund, other than warrants issued by reason of 
any emergency budget or budgets, and is without sufficient cash in such fund 
to pay the same with interest thereon, the city council must, in the annual 
budget for such fund for the immediately following fiscal year, make an 
appropriation to pay such warrants, or a substantial part thereof, with the 
interest thereon. The amount of such appropriation shall be fixed and de- 
termined by the city council but must, in any event, be at least ten per 
eentum (10%) of the amount which the levy for the fund will produee, if 
the amount of such outstanding and registered warrants, with interest there- 
on, equals or exceeds such amount. None of the provisions of this seetion 
shall be construed as authorizing a levy to be made for any fund in excess of 
the limitation now prescribed by existing law, or acts hereafter enacted 
amendatory thereof. 


History: En. Sec. 1, Ch. 53, L. 1943. 


11-1408. (5083.7) Appropriations—transfers among appropriations— 
use of borrowed money—liabilities for expenditures in excess of budget. 
(1) The estimates of expenditures, itemized and classified as required in 
section 11-1404, and as finally fixed and adopted by said council, shall con- 
stitute the appropriations for the municipality for the fiscal year intended 
to be covered thereby, and the council and every other municipal official, 
shall be limited in the making of expenditures or incurring of liabilities to 
the amount of such detailed appropriations and classifications, respectively ; 
provided that upon a resolution adopted by the council at a regular or spe- 
cial meeting, and entered upon its minutes, transfers or revisions within the 
general class of “salaries and wages” and of “maintenance and support” may 
be made, provided, that no salary shall be increased above the amount appro- 
priated therefor. Transfers between the general classes provided ° in section 
11-1404 shall not be permitted, provided and except that in the case of ap- 
propriations to be expended from municipal road or bridge funds, any trans- 
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fer between or among the general classes of (1) salaries and wages, (2) main- 
tenance and support, and (8) capital outlay, may be made. 

(2) Moneys received from borrowings shall be used for no other purpose 
than that for which borrowed, except that if any surplus remain after the 
accomplishment of the purpose for which borrowed it shall be used to re- 
deem the municipal debt. Where any budget shall contain an expenditure 
program to be financed from a bond issue to be authorized thereafter, no 
expenditure shall be made or obligation incurred thereunder until such 
bonds have been duly authorized and the proceeds are available, and where 
any expenditure program is to be financed from a tax levy required to be 
authorized and approved at an election no expenditure shall be made or 
obligation incurred thereunder until such levy is so authorized and ap- 
proved. 

(3) Expenditures made, liabilities incurred, or warrants issued, in ex- 
cess of any of the budget detailed appropriations as originally determined, or 
as thereafter revised by transfer, as herein provided, shall not be a liability 
of the municipality, but the official making or incurring such expenditure 
or issuing such warrant shall be liable therefor personally and upon his 
official bond. The council shall not approve any claim, and the clerk shall 
not issue any warrant for any expenditure in excess of said detailed budget 
appropriations as finally adopted, or as revised under the provisions hereof, 
except upon an order of a court of competent jurisdiction, or for an emer- 
gency as hereinafter provided. Any municipal officer or officers approv- 
ing any claim or issuing any warrant in excess of any such budget 
appropriation, except as above provided, shall forfeit to the city fourfold 
the amount of such claim or warrant, which shall be recovered in an action 
against such officer or officers, or all of them, and their several sureties 
on their official bonds, and it shall be the duty of the city attorney to bring 
an action therefor in the name of the municipal corporation. 


History: En. Sec. 7, Ch. 121, L. 1931. 


Judgment Debts Excluded from Budget 
Law 


By writ of mandate respondent city 
was directed to pay policemen’s salaries 
prescribed by section 11-1832. City’s ob- 
jection that obedience to the writ would 
compel it to violate the budget act held 


judgment giving rise to a municipal ob- 
ligation is specifically excepted from the 
provisions of the budget law. State ex 
rel. Gebhardt v. City Council of Helena, 
102 M 27, 41, 55 P 2d 671. 


Municipal Corporations¢-170, 869, 890. 
43 & 44 C.J. Municipal Corporations 
§§ 1193, 1210, 4088. 


no defense for, under this section, a court 


11-1409. (5083.8) Emergency expenditures—notice and hearing—objec- 
tions by taxpayers—appeal—notice and hearing dispensed with in extreme 
cases—emergency warrants—tax levy—lapse of appropriations. (1) Ina 
public emergency, other than such as are hereinafter specifically de- 
scribed, and which could not reasonably have been foreseen at the 
time of making the budget, the council, by unanimous vote of the mem- 
bers present at any meeting, the time and place of which all of the members 
shall have had reasonable notice, shall adopt and enter upon their minutes 
a resolution stating the facts constituting the emergency and the estimated 
amount of money required to meet such emergency, and the fund against 
which emergency warrants shall be drawn, and shall publish the same, to- 
gether with a notice that a public hearing will be held thereon at the time 
and place designated therein, but which shall not be less than one (1) week 
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after the date of said publication, at which any taxpayer may appear and be 
heard for or against the expenditure of money for such alleged emergency. 
Such resolution and notice shall be published once in the official newspaper 
of the municipality, and if there be none then in a newspaper of general 
circulation in the county in which the municipality is situated. 


(2) Upon the conclusion of such hearing, if the council shall approve 
of such emergency expenditure, they shall make and enter upon their official 
minutes, by unanimous vote of all of the members of the council present at 
such meeting, an order setting forth the facts constituting such emergency 
together with the amount of expenditure authorized by them therefor, and 
the fund against which emergency warrants shall be drawn, which order, 
so entered, shall be lawful authorization for them to expend such amount, 
but no more, for such purpose, subject, however, to the following limitations: 
No expenditure shall be made or liability incurred pursuant to said order 
until five (5) days, exclusive of the day of entry of said order, shall have 
elapsed, during which time any taxpayer or taxpayers of said municipality 
feeling aggrieved by said order may appeal therefrom to the district court 
for the county in which the municipality is situated, by filing with the clerk 
of such court a verified petition, a copy of which shall theretofore have been 
served upon the clerk of said municipality. Said petition shall set forth in 
detail the objections of the petitioner or petitioners to said order, giving 
their reasons why the said emergency does not exist. The service and filing 
of such petition shall operate to suspend such emergency order and the 
authority to make any expenditure or incur any lability thereunder, until 
final determination of the matter by the court. Upon the filing hi such 
petition the court shall immediately fix a time for hearing such petition 
which shall be at the earliest convenient time. At such hearing the court 
shall hear the matter de novo and may take such testimony as it deems neces- 
sary. Its proceedings shall be summary and informal and its determination 
as to whether an emergency, such as is contemplated within the meaning 
and provisions of this act, exists or not, and whether the expenditure author- 
ized by said order is excessive or not shall be final. 

(8) The total of all emergency budgets and appropriations made there- 
im, in any one (1) year, to be paid from any city fund, shall not exceed 
twenty-five per centum (25%) of the total amount which could be produced 
for such city fund by a maximum levy authorized by law to be made for 
such fund, as shown by the last completed assessment roll of the county, the 
term taxable property as used herein means the percentage of the value at 
which such property is assessed and which percentage is used for the pur- 
poses of computing taxes, and does not mean the assessed value of such 
property as the same appears on the assessment roll. 

(4) Upon the happening of any emergency caused by fire, flood, ex- 
plosion, storm, earthquake, epidemic, riot or insurrection, or for the im- 
mediate preservation of order or of public health, or for the restoration of a 
condition of usefulness of any publie property the usefulness of which has 
been destroyed by accident, or for the relief of a stricken community over- 
taken by calamity, or in settlement of approved claims for personal injuries 
or property damages, exclusive of claims arising from the operation of any 
public utility owned by the municipality, or to meet mandatory expendi- 
tures required by law, the council may, upon adoption by unanimous vote of 
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all members present at any meeting, the time and place of which all members 
shall have had reasonable notice, of a resolution stating the facts con- 
stituting the emergency, and estimate of the amount required to be ex- 
pended and the fund against which emergency warrants are to be issued, 
and entering the same upon their minutes, make the expenditures or incur 
the liabilities necessary to meet such emergency without further notice 
or hearing. 

(5) All emergency expenditures shall be made by the issuance of 
‘emergency warrants drawn against the fund or funds properly chargeable 
with such expenditures, and the city treasurer is authorized and directed to 
pay such emergency warrants with any money in such fund or funds avail- 
able for such purpose, and if, at any time, there shall not be sufficient money 
available in such fund or funds to pay such warrants, then such warrants 
shall be registered, bear interest, and be called in for payment in the manner 
provided by law for other city warrants. 

(6) The clerk shall include in his annual tabulation to be submitted to 
the council the total amount of emergency warrants issued during the 
preceding fiscal year, and the council shall include in their tax levies a levy 
for each fund sufficient to raise an amount equal to the total amount of 
such warrants, if there be any, remaining unpaid at the close of such pre- 
ceding fiscal year because of insufficient money in such fund to pay the same; 
provided, however, that no levy shall be made for any fund in excess of the 
levy authorized by law to be made therefor; and provided, further, that the 
council may submit the question of funding such emergency warrants at an 
election, as. provided by law, and if at any such election the issuing of such 
funding bonds be authorized it shall not then be necessary for any levy to 
be made for the purpose of paying such emergency warrants. 

(7) All appropriations, other than the appropriations for uncompleted 
improvements in progress of construction, shall lapse at the end of the 
fiscal year; provided that the appropriation accounts shall remain open 
for a period of thirty (30) days thereafter for the payment of claims in- 
curred against such appropriations prior to the close of the fiscal year and 
remaining unpaid. After such period shall have expired all appropriations, 
except as hereinbefore provided regarding uncompleted improvements shall 
become null and void, and any lawful claim presented thereafter against any 
such ‘appropriation shall be provided for in the next ensuing budget. 


History: En. Sec. 8, Ch. 121, L. 1931; 
amd. Sec. 2, Ch. 53, L. 1943. 


Where Later Statute Controlling 


It is not necessary that the city council 
should pass upon a resolution authoriz- 
ing expenditures to meet an emergency 
by unanimous vote as provided by this 
section in the matter of authorizing the 
creation of a city housing authority under 
sees. 35-101 et seq., but sec, 35-104, a 


11-1410. 


budget appropriations, receipts from taxes and other sources, 


part of the housing authorities law, later 
in point of time and not requiring a unan- 
imous vote, is controlling. State ex rel. 
Helena Housing Authority v. City Council 
of City of Helena, 108 M 347, 351, 90 P 
2d 514. 


Municipal Corporations€=885, 891, 897. 
44 C.J. Municipal Corporations §§ 4120 
et seq., 4127. 


(5083.9) Clerk’s report of expenditures and. liabilities against 


At the first 


meeting of the council, in each month, the clerk shall submit to the council 
a report showing the expenditures and liabilities against each separate 
budget appropriation incurred during the preceding calendar month, and 
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like information for the whole of the fiscal year tothe first day of the month 

in which such report is made, together with the unexpended. balance of each 

appropriation. He shall also set forth the receipts from taxes, and in detail 

the receipts from all other ‘sources by each fund fOr, phy same period. 
History: En. Sec. 9, Ch. 121, L. 1931. , 


11-1411. (5083.10) State examiner to make rules and regulations for 
carrying out act—accounting systems. The state examiner is hereby em- 
powered, and it is made his duty to. make such rules, regulations and classifi- 
cations, and prescribe such forms as may be necessary to carry out the 
provisions of this act, to define what expenditures shall be chargeable to 
each budget, account, ard to establish such accounting and cost systems as 
may. be necessary to provide accurate budget. information. 

History: En. Sec. 10, Ch. 121, Iy.°1931: Municipal Corporations¢=879, 
44 C.J. Municipal Corporations § 4109) 
et seq. 

14-1412. (5083.11) Construction of act. This act shall not be construed 
to create any new fund or funds or to authorize a levy to be made for any 
fund in excess of the limitation now prescribed by existing law or acts 
amendatory thereof. 

History:; En. Sec. 11, Ch. 121, L. 1931. Municipal CorporationBeoayn. 

sf 44 C.J. Municipal Corporations § 4031 

et seq. 

11-1413. (5083.12) Violation of act constitutes misdemeanor. Any per- 
son violating any of the provisions of this act shall be guilty of a misde- 
meanor. 


History: En. Sec. 12, Ch. 121, L. 1931. Municipal Corporations¢>174. 
43°.C.J. Municipal Corporations § 1242. 


CHAPTER 15. 
JUDGMENTS—-RESPONSIBILITY FOR DAMAGES BY RIOTS 


Section 11-1501. J udgments against cities and towns—mode of payment. 
11-1502. Judgment may be funded. 
11-1503. Cities and towns responsible for damages’ by mobs and riots. 


“11-1501. (5084) Judgments against cities and towns—mode of payment. 
On'‘the certificate of a justice of the peace or the clerk of the court in which 
any judgment is rendered, showing the amount of the judgment and the date 
of its entry, the council must, by ordinance, direct that the amount of such 
judgment be paid out of the general fund, and that a warrant issue therefor 
on the general fund if there is sufficient money therein, exclusive of the ap- 
propriations for the current fiscal year, to pay the same, and the council 
must at the proper times levy and cause to be collected a tax on all the 
property of the city or town for the payment of such judgment within a 
period of three years from its presentation, if there is not sufficient money 
as aforesaid in the general fund to pay the same. on 


‘History: En: Sec. 5037, Pol. C. 1895; city or town council to levy sufficient tax 
re-en. Sec. 3486, Rev. C. 1907; re-en. Sec. to pay a judgment against the municipal- 
5084, R. C. M. 1921. Cal. Pol. C. Sec. 4455. ity within three years where there is not 

sufficient money in the general fund to 


Operation and Effect | pay it, whereas the next section author- 
Under this and the following sections, izes the council to fund the debt if the 
the-first-of which makes it the duty of a judgment exceeds~ $10,000, the board of~ 
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councilmen is vested with discretionary 
power to proceed in any of the several 
methods of procedure prescribed, and may 
therefore not be compelled by the judg- 
ment ereditor, through writ of mandate, 
to make a specific levy for any one year 
to satisfy the judgment. State v. District 
Court et al., 97 M 528, 525 et seq., 37 P 
2d 329. 


Statute of Limitation Not on Right to 
Enforce but Imposed Because of Failure 
to Enforce 


This statute places a limitation upon 
the discretionary period, and is not a 
statute of limitation with respect to the 
right to enforce the judgment. The bar of 
the statute of limitations is imposed be- 
eause of the failure of the possessor of a 


11-1502. 
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right to enforce it. “Such a statute may 
be used as a shield, but not as a sword.” 
State ex rel. North American Life In- 
surance Co. v. District Court, 100 M 476, 
479, 49 P 2d 1119. 


When Writ of Mandate Denied 


During the three-year period provided 
by this section for the payment of a judg- 
ment against a city or town, the council 
may not be coerced to make payment by 
writ of mandate. State ex rel. North 
American Life Insurance Co. v. District 
Court, 100 M 476, 479, 49 P 2d 1119. 


Municipal Corporations€~897, 964. 
44 C.J. Municipal Corporations §§ 4157, 
4311 et seq. 


(5085) Judgment may be funded. If any judgment rendered 


against any town or city exceeds the sum of ten thousand dollars, the council 
may fund the same as other indebtedness against the city or town is funded. 


History: En. Sec. 5038, Pol. C. 1895; 
re-en. Sec. 3487, Rev. C. 1907; re-en. Sec. 
5085, R. C. M. 1921. 


Discretion in Council 


Where a money judgment against a 
town in excess of $10,000 is outstanding, 
the town council is, under this section 
and section 11-1501, during a period of 
three years vested with discretionary 
power to either levy a tax where there are 
insufficient funds in the general fund, or 
fund the debt. State ex rel. North Ameri- 
can Life Insurance Co. v. District Court, 
100 M 476, 479, 49 P 2d 1119. 


Operation and Effect 


Under section 11-1501 and this section, 
the first of which makes it the duty of a 
city or town council to levy a sufficient 


11-1503. 
riots. 


tax to pay a judgment against the muni- 
cipality within three years where there 
is not sufficient money in the general 
fund to pay it, whereas this section au- 
thorizes the council to fund the debt if 
the judgment exceeds $10,000, the board 
of councilmen is vested with discretionary 
power to proceed in any of the several 
methods of procedure prescribed, and may 
therefore not be compelled by the judg- 
ment creditor, through writ of mandate, 
to make a specific levy for any one year to 
satisfy the judgment. State v. District 
Court et al., 97 M 523, 526 et seq., 37-P 2d 
329. 


Municipal Corporations¢=951. 
44 C.J. Municipal Corporations § 4215 
et seq. 


(5086) Cities and towns responsible for damages by mobs and 
Every city or town is responsible for injuries to real or personal 


property within its corporate limits, done or caused by mobs or riots. 


History: En. Sec. 5036, Pol. C. 1895; 
re-en. Sec. 3485, Rev. C. 1907; re-en. Sec. 
5086, R. C. M. 1921. Cal. Pol. C. Sec. 4452. 


NOTE.—See sec. 94-5314 for liability of 
officers neglecting to perform duties to 
suppress unlawful or riotous assembly. 


Cross-Reference 


Time for commencement of actions, sec. 
93-2608. 


Operation and Effect 


The sole purpose of this section was to 
create a liability which did not exist at 
common law, and to impose a new burden 
upon municipal corporations. It does not 
indicate a legislative intent to exempt 


cities from liability for all other torts 
than those mentioned therein. May v. 
City of Anaconda, 26 M 140, 142, 66 P 759. 

The liability of a city for damages to 
property through riots or mobs is absolute, 
except where the plaintiff owner by his 
own unlawful conduct induced the injury 
for which he seeks damages, in which 
event he cannot recover. Butte Miners’ 
Union v. City of Butte, 58 M 391, 401, 194 
P 149, 

Id. The bare fact that the plaintiff 
labor union had stored arms and ammuni- 
tion in its building to protect its property 
and the lives of its members was not alone 
sufficient to defeat its right to recover 
damages, since the right to protect prop- 
erty and to bear arms in defense of person 
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and property is guaranteed by the consti- 
tution. 

Id. The purpose of this statute is not 
only to create municipal liability, but to 
instill in the minds of every person liable 
to contribute to the public expense, a will 


11-1602 


to discourage violence and to stimulate 
effort to preserve public safety. 


Municipal Corporations€740(1). 
43 C.J. Municipal Corporations § 1739 
et seq. 


CHAPTER 16 
JUDICIAL POWERS—POLICE COURTS 


Section 11-1601. Police court established. 


Jurisdiction for violation of ordinances, and civil and criminal juris- 


11-1602. Jurisdiction of police courts. 
11-1603. 
diction. 
11-1604. When judge cannot act. 
11-1605. Preliminary examinations—proceedings in. 
11-1606. Proceedings in criminal actions. 
11-1607. Proceedings in civil actions. 
11-1608. Who to prosecute. 


11-1601. (5087) Police court established. A police court is established 
in each city or town, which court must always be open, except upon non- 
judicial days, and upon such days it may transact criminal business only. 


History: En. Sec. 4910, Pol. C. 1895; 
re-en. Sec. 3296, Rev. C. 1907; re-en. Sec. 
5087, R. C. M. 1921. 


Operation and Effect 


Police courts, like justices’ courts, are 
courts of limited jurisdiction and have 
only such authority as is expressly con- 
ferred upon them. State ex rel. Marquette 
v. Police Court, 86 M 297, 308, 283 P 430. 


References 
Cited or applied as section 4910, polit- 
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(5088) Jurisdiction of police courts. 


ical code, in State ex rel. City of Butte v. 
District Court, 37 M 202, 204, 95 P 841; 
as section 3296, revised codes, in Grant v. 
Williams, 54 M 246, 251, 169 P 286; Sham- 
pagne v. Keplinger, 78 M 114, 119, 252 P 
803; State ex rel. Ryan v. Norby, _._ M 
__, 165 P 2d 302, 303. 


Courts¢41. 

21 C.J.S. Courts §§ 120, 134, 138. 

31 Am. Jur. 705, Justices of the Peace, 
generally. 


The police court has 


concurrent jurisdiction with the justice of the peace of the following public 
' offenses committed within the county: 


. 1. Petit larceny. 


2. Assault and battery, not charged to have been committed upon a 
public officer in the discharge of his official duty, or with intent to kill. 

3. Breaches of the peace, riots, affrays, committing wilful injury to 
property, and all misdemeanors punishable by fine not exceeding five hun- 
dred dollars, or by imprisonment not exceeding six months, or by both 


fine and imprisonment. 


4. Proceedings respecting vagrants, lewd, or disorderly persons. Such 
offenses must be prosecuted in the name of the state of Montana. 
Said police court shall have no jurisdiction of any civil cause, except 


as provided in the next section. 

History: En. Sec. 4911, Pol. C. 1895; 
amd. Sec. 1, Ch. 16, L. 1903; re-en. Sec. 
3297, Rev. C. 1907; re-en. Sec. 5088, R. C. 
M. 1921. Cal. Pol. C. Sec. 4426. 


Operation and Effect 


A justice of the peace had jurisdiction 
under the above section, as it existed prior 


to its amendment, over misdemeanors com- 
mitted in a town or city within his town- 
ship. In re Ryan, 20 M 64, 67, 50 P 129. 

This section and section 11-1605 merely 
confer jurisdiction upon the police court 
or judge in the cases and proceedings enu- 
merated; the compensation to which he is 
entitled is provided for elsewhere in the 
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3297, revised codes, in State ex rel. Rowe 
Vv. District Court, 45 M 205, 208, 122 P 270; 
Grant v. Williams, 54 M 246, 251, 169 P 
286; Shampagne :v. Keplinger, 78 M. 114, 
119, 252 P 803; State ex rel. Marquette v. 
Police Court, 86 M 297, 308, 283 P 430. 


_code,.. State ex_rel.. Rowe v. District Court, 
44 M 318, 322, 119, P 1103. 
References 


. Cited or applied as section 4911, polit- 
ical code, as amended, in In re Graye, 36 
M 394, 397, 93 P 266: before amendment 
in State ex rel. City of Butte v. District 
Court, 37 M 202, 204, 95 P 841; as section. 


11-1603. (5089) Jurisdiction for violation of ordinances, and civil and 
criminal jurisdiction. The police court also has exclusive jurisdiction: 

1. Of all proceedings for the violation of any ordinance of the city or 
town, both civil and. criminal, which must be. PROASAME in the name of 
the city or town; 

2. Of any action for the collection of taxes and assessments levied for 
city or town purposes; or for the erection or improvement of public build- 
ings; for the laying out, or opening, or improving any public street or side- 
walk, alley, or bridge; or for the purchase of or the improvement of any 
public grounds; or for any and all public improvements made or. ordered 
by the city or town within its limits, when the amount of the tax or assess- 
ments sought to be collected against the person assessed does not exceed 
three hundred dollars; but no lien upon the property taxed or assessed for 
the non-payment of the taxes or assessment, can.be. toreclosed in any such 
action ; 

3. ‘Of an action for the collection of money due to. the me or town, or 
from the city or town to any person, when the amount sought to be collected, 
exclusive of interest’ and costs, does not exceed three hundred dollars; 

4. For the breach of any official bond given by any city or town officer, 
and for the breach of any contract, and any action for damages in which 
the city or town is.a party, or is in any way interested; and all forfeited 
recognizances given to or for the benefit or in behalf of the city or town; and 
upon all bonds given upon any appeal taken from the judgment of the court 
in any action above named, where the amount claimed, exclusive of costs, 
does not exceed three hundred dollars; . 

5. For the recovery of personal property belonging to the city or town, 
when the value of the property (exclusive of the damages for the taking or 
detention) does not exceed three hundred dollars; and, 

6. Of an action for the collection of any een required by any ordi- 
‘nanee of the city or town. 


Criminal Law@~—90(2). 
_, 22. C.J.8. Criminal Law § 125. 


‘History: En. Sec. 4912, Pol. C. 1895; State ex rel. Streit v. Justice Court, 45 M 
re-en. Sec. 3298, Rev. C. 1907; re-en..Sec. 375, 381, 123 P 405. See also State ex rel. 
5089, R. C. M. 1921. Cal. Pol. C. Sec. 4427. City of Butte v. District Count, 37 M ave, 


206, 95 P 841. 


NOTE.—For history of earlier acts see . 


State ex rel. Rowe v. District Court, 45 M 
eps a 122 P 270. 


Gperniates and Effect 


Nonecompliance with an ordinance, mak- 
ing it the duty of an occupant of premises 
within the limits of a city to keep a side- 
walk free from snow and ice, is not in its 
essence a crime or misdemeanor, and’ ac- 
tions arising therefrom are properly prose- 
cuted in the name of the city. City of 
Helena v. Kent, 32 M 279, 290, 80 P 258; 


The police court of a as or town has 
exclusive: jurisdiction of all proceedings 
for the violation of an ordinance defining 
vagrancy and prescribing punishment for 
such offense, and prosecutions ‘thereunder 


must be conducted in the name of. the 


city. State ex rel. City of Butte v. Dis- 


trict Court, 37.M 202, 208, 95 P 841, 


(Rh eed Police courts have. concurrent jur- 
isdiction with justices’ courts to punish 
vagrancy as a crime against the state, and 
such prosecutions must be instituted and 
conducted in the name of the state, 
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Prosecutions for violations of local. or-. 


dinances must be conducted in the name 
of the municipality. State ex rel. Streit v. 
Justice Court, 45, M 375, 380, 123 P, 405. 

Cc Pa justice of the peace, designated 
by the town council to act as police judge, 
has exclusive jurisdiction of all cases 
arising under the ordinances, in addition 
to his jurisdiction as a justice: 

A police magistrate.had jurisdiction to 
determine the validity of a town ordinance 
for a violation: of which he sentenced 
plaintiff in an action for false imprison- 
ment to serve a term in the county jail. 
Shampagne vy. Keplinger, 78 M 114, 119, 
252 P 803. 


Police courts, like justices’ courts, are 
courts of limited jurisdiction and have 
only such authority as is expressly con- 
ferred‘upon them. State ex ‘rel.’ Marquette 
v. Police Court, 86 M 297, 283 P 430. 

The mere fact that an action for the 

4 


11-1607 


violation of a city ordinance was entitled 
in the name of the “town” of H, whereas 
in the body of the complaint it was al- 


. leged that defendant had violated an ordi- 


nance of the named city, did not deprive 
the police court of jurisdiction; such a 
defect being curable by amendment prior 
to trial halted by application for writ of 
prohibition. State ex rel. Moreland  v. 
Police Court, 87 M 17, 21, 285 P 178. 


References 


Cited or applied as section 3298, revised 
codes, in State ex rel. Rowe v. District 
Court, 45 M 205, 208, 209, 122 P 270; 


_ Grant v. Williams, 54 M 246, 251, 169 P 


286. 


Courts@=188 (1) et seq.; Criminal Law 
€=—90(1). 
21 C.J.S. Courts § 249 et seq.; 22 C.J.S. 


Criminal Law § 125. 


11-1604. (5090) When judge cannot act. In: all cases in which the 
judge is a party, or in which he is interested, or when he is related to 
either party by consanguinity or affinity within the sixth degree, and in 
ease of his sickness, absence, or inability to act, the police judge or mayor 
may call in a justice of the peace residing in the city or town to act in his 
place and stead. | 


History: En. Sec. 4913, Pol. C. 1895; 
re-en. Sec. 3299, Rev. C. 1907; re-en. Sec. 
5090, R. C. M. 1921. Cal. Pol. C. Sec. 4428. 


Judges@>15(1). 
48 C.J.S. Judges § 101. 


11-1605. (5091) Preliminary examinations—proceedings in. Proceed- 
ings in preliminary examinations in criminal actions'in the police court 
must be had in conformity with the provisions of sections 94-6101 to 94-6125. 

History: “En.” Sec: 4914; Pol. C. 1895; 
re-en. Sec. 3300, Rev. C. 1907; re-en. Sec. 
5091, R. C. M. 1921. 


codes, in State ex rel. Rowe vy. District 
Court, 44. M 318, 322, 119 P 1103. 


Criminal Law€—230 et seq. 


_ References 22 C.J.8. Criminal Law- § 337 et seq. 


Gited or applied as section 3300, revised 


11-1606. . (5092) Proceedings in criminal actions. Proceedings in police 
courts in criminal actions triable in such courts are regulated by sections 
94-100-1 to 94-100-46. 


-History:: En. Sec. 4915,. Pol. C. 1895; | 452, 199 P 719; State ex rel. Marquette v. 
re-en. Sec. 3301, Rev. C. 1907; re-en. Sec. Police Court, 86 M 297, 308, 283 P 230, 
5092, R. C. M. 1921. Cal. Pol. C. Sec. 4431. 


Criminal Law€=247 et seq. 


References 22 C.J.S. Criminal Law § 367 et seq. 


City of Miles City v. Drum, 60 M 451, 


11-1607. (5093) Proceedings in civil actions. The proceedings of the 
police: court in civil actions are regulated by sections 93- O02 | to 93- 7804 of 
the code. ; SHOOS 2 


‘History: En. Sec. 4916, Pol. C. 1895; re- 
en. Sec.’ 3302, Rev. C. 1907; re-en. Sec. 
5093, R. C, M. 1921. Cal, Pol. C. Sec. 4432. 
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11-1608. (5094) Who to prosecute. The city attorney must prosecute 
all cases for the violation of any ordinance, and prosecute, conduct, and 
control all proceedings in cases mentioned in section 11-1603 of this code, 
both in the police court and on appeal therefrom to the district court. 


History: En. Sec. 4917, Pol. C. 1895; the municipality, and by its prosecuting 
re-en. Sec. 3303, Rev. C. 1907; re-en. Sec. officer. State ex rel. Streit v. Justice 


5094, R. C. M. 1921. Court, 45 M 375, 380, 123 P 405. 
Operation and Effect Municipal Corporations€=635, 1026. 
Prosecutions for violations of local ordi- 43 & 44 C.J. Municipal Corporations 


nances must be conducted in the name of §§ 606 et seq., 4652. 


CHAPTER 17 
MUNICIPAL COURTS 


Section 11-1701. Municipal courts—cities where creation authorized—adoption of pro- 
visions concerning. 
11-1702. Jurisdiction. 
11-1703. Election of judges—term of office. ; 
11-1704. Qualifications and salary. 
11-1705. Court room and supplies. 
11-1706. Clerk—records—seal. 
11-1707. Officers. 
11-1708. Sessions of the court. 
11-1709. Actions—how commenced—pleadings. 
11-1710. Summons—time for answer. 
11-1711. Practice—reply. 
11-1712. Judgments. 
11-1713. Disqualification of judges. 
11-1714. Costs. 
11-1715. Jury trial. 
11-1716. Police judge abolished. 
11-1717. Appeals. 
11-1718. Fees. 
11-1719. General powers of judge. 
11-1720. Termination of office of police judge. 


11-1701. (5094.1) Municipal courts—cities where creation authorized— 
adoption of provisions concerning. There is hereby created in all cities in 
the state of Montana with a population of twenty thousand (20,000) or more 
persons, according to the last federal census, a court to be known and desig- 
nated as municipal court of the city of (designating the name of the city) 
of the state of Montana. Such court shall be a court of record; provided, 
however, that the provisions of this act shall apply only after the gov- 
erning body or council of such city or cities shall have elected by a two- 
thirds majority vote to adopt the provisions hereof by ordinance and in said 
ordinance shall have provided the manner of, and time at which, said 
municipal court shall be established. Said ordinance shall be consistent with 
the provisions of this act. 


History: En. Sec. 1, Ch. 177, L. 1935. Courts¢—41. 
21 C.J.S. Courts §§ 120, 134, 138. 


11-1702. (5094.2) Jurisdiction. Said court shall have jurisdiction co- 
ordinate and coextensive with the justice courts of the county wherein said 
city is located, and shall also, in addition thereto, have exclusive original 
jurisdiction of all actions and proceedings, both civil and criminal, men- 
tioned and provided for in section 11-1603, from and after the first Monday 
in May, 1937. Such municipal court shall also have concurrent jurisdiction 
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with the district court within their respective counties in forcible entry and 
unlawful detainer. 


History: En. Sec. 2, Ch. 177, L. 1935. 21 C.J.S8. Courts § 249 et seq. 
Courts, generally, see 14 Am. Jur. 362; 
Courts€—188(1) et seq. Courts, §§ 159 et seq. 


11-1703. (5094.3) Election of judges—term of office. There shall be 
elected at the general city election in the year 1936 in all cities with a popula- 
tion of twenty thousand (20,000) and over, one judge of municipal court. 
The term of such judge so elected shall commence on the first Monday in 
May, 1936, and terminate on the first Monday in May, 1938. Thereafter, 
judges of municipal courts shall be elected at the general city elections in 
all even numbered years. Such judges shall hold office for the term of 
two years from the first Monday of May in the year in which they are 
elected and until their successor is elected and qualified. All elections of 
municipal judges shall be under and governed by the laws applicable to 
the election of city officials, except that the names of candidates for munici- 
pal judge shall be placed on the ballot to be used at such election without 
any party designation or any statement, measure or principle which the 
candidate advocates or any slogan after his name. 


History: En. Sec. 3, Ch. 177, L. 1935. Judges€=3, 7. 
48 C.J.S. Judges §§ 12, 13, 19, 20, 21, 22. 


11-1704. (5094.4) Qualifications and salary. Municipal judges shall 
have the same qualifications as judges of the district court and must be a 
resident and voter in the city for which he is elected at the time of his 
election. The salary of such judges shall be three thousand ($3,000.00) 
dollars annually, payable monthly by the city treasurer of the city in 
which such court is. 


History: En. Sec. 4, Ch. 177, L. 1935. Judges@—4, 22(5). 
48 C.J.S. Judges §§ 14-18, 36. 


11-1705. (5094.5) Court room and supplies. A room for such court, with 
necessary furniture, fixtures and supplies, shall be provided by the county 
wherein said city is located. 


History: En. Sec. 5, Ch. 177, L. 1935. Courts@>72. 
21 C.J.8. Courts § 166. 


11-1706. (5094.6) Clerk—records—seal. The city clerk of the city in 
which said court is located shall be ex-officio clerk of such court, and the 
records of such court shall be kept by such clerk; and such records in civil 
causes shall conform as nearly as possible to the records of district courts. 
Said courts shall have and use a seal, which seal shall be similar to the seal 
of the district court, except as to the name of the court. In criminal causes 
and in cases arising under city ordinances and section 11-1603, the records 
shall be similar to the records now kept in justice court. 


History: En. Sec. 6, Ch. 177, L. 1935. 14 C.J.S. Clerks of Courts § 2; 21 C.J.S. 
Courts §§ 226, 228, 229. 


Clerks of Courts¢=2; Courts€-113. 


11-1707. (5094.7) Officers. The chief of police of the city shall be the 
executive officer of such court. He shall serve all process and execute all 
orders of the court, either in person or by subordinate police officer who shall 
execute process in his name. The chief of police, with the approval of the 
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judge, shall appoint one or more policemen’as court officers, one of whom: 
shall attend the sessions of the court and perform all duties:in- connection 
therewith whieh the judge may require. 


History: En. Sec. 7, Ch. 177, L. 1935. Municipal Corporations¢>182. 
Y eae 43 C.J. Municipal Corporations § 1283 
et seq. 


11-1708. (5094.8) Sessions of the court. Such court shall be in continu- 
ous session from 10:00 o’clock A. M. to 4:00 o’clock P. M. on every judicial 
day or such other hours as the judge thereof may designate, except that, 
during the time when the district court of the county in which said munici- 
pal court is located is in session, the municipal judge neh in ais discretion 
suspend court.. 


History: En. Sec. 8, Ch. 177, L. 19365. Courts€75.. 
21 C.J.S. Courts §§ 148, 162. 


11-1709. (5094.9) Actions —how commenced — pleadings. In all civil 
causes the provisions of sections 93-3001 to 93-3910, inclusive, are hereby 
adopted and made applicable to actions and pleadings in municipal court, 
except where said provisions are ai tages and where it is oe 
provided herein. 


History: En. Sec. 9, Ch. 177, L. 1935. Courts€-189(1) et seq. 
or | 21 C.J.S. Courts § 249 et seq. 


/11-1710. (5094.10) Summons—time for answer. Summons in municipal 
court shall be signed by the clerk and shall conform as near as may be 
to the provisions of section 93-3003, except that the time for wp shall 
be ten days, instead of twenty. i 

History: En. Sec. 10, Ch. 177, L. 1935. 


11-1711. (5094.11) Practice—reply. The provisions of sections 93. 6901 
to 98-7405, inclusive, and sections 93- 7701 to 93- 7714, inclusive, are hereby 
adopted and made applicable to practice and procedure in muncipal court, 
except where the same are repugnant to the provisions of this act. The 
words “Municipal Court” being substituted for Justice. court, and “judge” 
for justice of the peacé where the same appears in said chapters: Where 
the answer contains a counter-claim or any new matter, the plaintiff, if he 
does not demur, shall within five days after the service and filing of the 
answer, reply to such counter-claim or new matter in . the manner and form 
provided for in section 93-3601. iy 

History: En. Sec. 11, Ch. 177, L. 1935. 


11-1712. (5094.12) Judgments. In civil causes judgments in municipal 
court shall be made and entered as in district court and shall be of like 
tenor and effect. 

History: En. Sec. 12, Ch. 177, L. 1935. 


11-1718: (5094.13) Disqualification of judges. The provisions of law 
applicable to disqualification of judges of district court shall apply to judges 
of municipal court. When a judge of municipal court has been disqualified 
or is sick or unable to act, he shall call in some practicing attorney-at-law 
of the county in which said court is located, who shall be judge pro tem: 
with the same “powers for the i tae of such cause as the judge of said. 
court. 
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_ History: En. Sec. 13, Ch. 177, L. 1935. 


JudgesG-15(1), 39 et seq. . 

48 C.J.S. Judges §§ 72, 74, 77, 90, 91, 
97, 101. . 

14 Am. Jur. 282, Courts, §58; 30 Am. 
Jur. 767, Judges, § 53 et seq. 

Residence of judge in political subdivi- 
sion interested in suit. 33 ALR 1322, 

Necessity as justifying action by judge 
otherwise disqualified to act in particular 


11-1720 


_ Disqualification of judge or one acting 
in judicial capacity to preside in a case 
in which he has’a pecuniary interest in 
the fine, penalty, or forfeiture imposed 
upon the defendant. 50 ALR 1256. 

Right of judge not legally disqualified 
to decline to act in legal proceeding upon 
personal grounds. 96 ALR 546. 

Disqualification of judge by relative’s 


ownership of stock in corporation which 


is party to action or proceeding. 110 ALR 


ease. 39 ALR 1476. 472, 


11-1714. (5094.14) Costs. The same costs. shall be allowed as are al- 
lowed in justice courts and shall be taxed and retaxed as in district court, 
twenty-four hours being allowed for filing memorandum of costs. 


History: En. Sec. 14, Ch. 177, L. 1935. Costs€=9. 
20 C.J.S. Costs § 264. 


11-1715. (5094.15) Jury trial. In civil causes and criminal causes aris- 
ing under the state law, either party shall be entitled to a jury trial, as 
provided in justice courts, except that the police officer shall perform the 
duties thereto prescribed to the sheriff or constable. 


History: En. Sec. 15, Ch. 177, L. 1935. Jury€—11(1). 
. 50 C.J.S. Juries § 12. 


11-1716. (5094.16) Police judge abolished. In cities in which a munici- 
pal court is established the office of police Judge is hereby abolished. 


History: En. Sec. 16, Ch. 177, L. 1935. Courts¢41. 
21.CJ.S. Courts §§ 120, 134, 138. 
11-1717. (5094.17) Appeals. .An appeal. shall lie to the district court 


of the county in which the municipal court is established as from a judgment 
of justice court or police court, and the provisions of law applicable to such 
appeals shall apply and. are hereby adopted. When the amount in contro- 
versy is less than one hundred ($100.00) dollars there shall be no appeal, 
unless the municipal judge shall certify that.a doubtful question of law is 
involved upon which a final decision is desirable. 


History: En. Sec. 17, Ch. 177, L. 1935. Courts€190(1, 2). 
i 21 C.J.S. Courts § 279. 


11-1718. (5094.18) Fees. The fees in municipal court shall be the same 
as the fees provided by law for justice court, and all fees collected by such 
court shall be paid into the city treasury. — 

History: En. Sec. 18, Ch. 177, L. 1935. Costs€=146. 
20 C.J.S. Costs § 184. 

11-1719. (5094.19) General powers of judge. Except as otherwise pro- 
vided. by this chapter, the municipal court shall have in matters within its 
jurisdiction all the powers and duties of district judges in like cases, and 
the proceedings and. practice therein shall be the same as in district court. 
The court may make and alter rules for the conduct of its business and pre- 
seribe forms of process conformable to law. 

History: En. Sec. 20, Ch. 177, L. 1935. Courts¢>188(1). 
. a Oe | : 21 C.J.8, Courts § 249. 

‘11-1720. (5094.20) Termination of office of police judge. The term of 
the police judge next elected or holding office in cities affected by this act 
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shall terminate on the first Monday in May, 1937, and the office of police 
judge shall cease to exist in said city after such date. 


History: En. Sec. 21, Ch. 177, L. 1935, Judges¢-7,. 
48 C.J.S. Judges §§ 20, 21, 22. 


CHAPTER 18 
POLICE DEPARTMENT, METROPOLITAN POLICE LAW 


Section 11-1801. Police department. 

11-1802. Mayor or in those cities operating under the commission-manager plan, 
the manager thereof, to have charge of police department. 

11-1803. Terms of members of police force. 

11-1804. Police commission required in first and second class cities—other cities 
and towns may provide for commission by ordinance. 

11-1805. Examination of applicants for position on police force. 

11-1806. Presentation and trial of charges against policemen. 

11-1807. Active and eligible lists of policemen—filling vacancies—limitation of 
eligible list. 

11-1808. Positions on police foree—reinstatement. 

11-1809. Rights upon reinstatement. 

11-1810. Exemptions of members of police force. 

11-1811. Members of the police department not to take part in political conven- 
tions. 

11-1812. Prohibited from soliciting for votes. 

11-1813. City council may make additional regulations. 

11-1814. Qualifications of policemen. 

11-1815. Salary of chief of police. 

11-1816. Repealing clause. 

11-1817. Age restriction on policemen—not applicable to veterans, present 
members and police reserves. 

11-1818. Police reserves—qualifications. 

11-1819. Police reserves may be called into active service, when. 

11-1820. Policeman incapacitated in discharge of duties becomes member of 
police reserves, when. 

11-1821. Payment of police reserves. 

11-1822. Compensation and allowance of sick or injured policemen. 

11-1823. Fund for payment of officers on reserve lists—tax levy. 

11-1824. Cities under second class may come within provisions of act by passing 

ordinance and making levy. 

11-1825. Salary deduction for payment of reserve officers. 

11-1826. Gifts and moneys to be applied to fund. 

11-1827. Investment of fund. 

11-1828. Trustees of fund—appointment—terms. 

11-1829. Trustees’ duties—auditing of fund—investment—report on retirement 
of policemen. 

11-1830. Limit of use of fund. 

11-1831. Days off duty without loss of compensation. 

11-1832. Minimum wage of police in first and second class AP 

11-1833. Application of act. 


11-1801. (5095) Police department. There shall be in every city and 
town of this state a police department which shall be organized, managed, 
conducted and controlled as in this chapter provided, which chapter shall 
in all respects be applicable to and shall govern and control police de- 
partments in every such city or town organized under any form of munici- 
pal government now existing or hereafter provided for, the provisions of 
any law to the contrary notwithstanding. 


History: En. Sec. 1, Ch. 136, L. 1907; Department Cannot be Abolished 
re-en. Sec. 3304, Rev. C. 1907; re-en. Sec. The police force cannot be abolished as 
5095, R. C, M, 1921; amd. Sec. 1, Ch. 152, a whole, for under this section the city is 
L. 1947. required to maintain it; nor can it be 
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abolished in part; the power of the city 
extends only to a reduction in its numbers 
for economical reasons, and it must be ex- 
ercised in good faith. State ex rel. Quin- 
tin v. Edwards, 40 M 287, 306, 106 P 695. 


Mandatory as to Cities of First Class 


The metropolitan police law, placing the 
police department under civil service 
rules, is mandatory as to cities of the first 
class, but is left optional with the au- 
thorities of the smaller cities and 
towns whether they shall bring them- 
selves within its provisions. State ex rel. 
Buckner v. Mayor of Butte, 41 M 377, 
382, 109 P 710; Grush v. Bishop, 46 M 97, 
101, 126 P 619. 


Other Offices 


The metropolitan police law contem- 
plates that in addition to the office of 
chief of police, which the act itself 
creates, there shall be different grades 
and other offices established by the city 
council, as indicated in section 11-1813, 
or by the mayor in the event the council 
fails to act, as shown by section 11-1802. 
State ex rel. Dwyer v. Duncan, 49 M 54, 
58, 140 P 95. 


Purpose 


The purpose of the legislature in enact- 
ing the metropolitan police law was to re- 
move the police force as far as possible 
from the control. of partisan political in- 
fluences by putting it under civil service 
rules, and thus raise the standard of effi- 
ciency. State ex rel. Quintin v. Edwards, 
40 M 287, 303, 106 P 695; State ex rel. 
Bennetts v. Duncan, 47 M 447, 454, 133 P 
z09. 

The legislature, in enacting the “Police 
commission bill,’ employing, as it did, 


- 11-1802. 


11-1802 


many expressions which are exclusive in 
their meaning, intended to supplant all 
existing legislation as to the mode of con- 
stituting the police departments of cities, 
and to put all members thereof under civil 
service rules. State ex rel. Wynne v. 
Quinn, 40 M 472, 478, 107 P 506. 

The purpose of the laws relative to 
police departments and police commission- 
ers was to remove the police from the in- 
fluence of politics, and to make the tenure 
of the force secure irrespective of the 
political effect of their actions. In con- 
sidering the broad powers given police 
commissions, it is apparent that they are 
not bodies for only advisory purposes, but 
that the intention of the legislature was 
to make them bodies of considerable im- 
portance whose findings should have 
weight. State ex rel. Goings v. City of 
Great Falls, 112 M 51, 56, 112 P 2d 
1071. 


References 


Cited or applied as chapter 136, p. 344, 
laws 1907, in State ex rel. Quintin v. Ed- 
wards, 38 M 250, 256, 99 P 940; as section 
3304, revised codes, in State ex rel. Bailey 
v. Edwards, 40 M 313, 316, 106 P 703; 
State ex rel. Rowling v. District Court, 41 
M 582, 533, 110 P 86; Wynne v. City of 
Butte, 45 M 417, 421, 123 P 531; Larkin 
v. City of Butte, 52 M 410, 412, 158 P 
316; State v. Dryburgh, 62 M 36, 46, 203 
P 508; Sweeney v. City of Butte, 64 M 230, 
243, 208 P 943; Sullivan v. City of Butte, 
65 M 495, 211 P 301; State ex rel. Geb- 
hardt v. City Council of the City of Hel- 
ena, 102 M 27, 32, 55 P 2d 671. 


Municipal Corporations¢180(1). 
43 C.J. Municipal Corporations § 1271 et 
seq. 


(5096) Mayor or in those cities operating under the commis- 


sion-manager plan, the manager thereof, to have charge of police department. 
The mayor or in those cities operating under the commission-manager plan, 
the manager thereof, of all cities and towns shall have charge of and super- 
vision over the police department thereof. He shall appoint all the members 
and officers thereof. Subject to the provisions of this act, he shall have the 
power to suspend or remove any member or officer of the force. He shall 
make rules and regulations, not inconsistent with the provisions of this act, 
the other laws of the state, or the ordinances of the city or town council, 
for the government, direction, management, and discipline of the police 


force. 


History: En. Sec. 2, Ch. 136, L. 1907; 
re-en. Sec. 3305, Rev. C. 1907; re-en. Sec. 
5096, R. C. M. 1921; amd. Sec. 2, Ch. 152, 
L. 1947. 


How Construed as to Appointment and 
Removal 


A chief of police whose duties are the 


same as those of the ordinary policeman, 
except that the additional one of super- 
vision and control of the entire force is 
imposed upon him, is a “policeman,” and, 
as such, after appointment under the act 
placing the police departments of cities 
under civil service rules, he is secure from 
removal from office in any other manner 
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than that provided in the act. State ex 
rel. Wynne v. Quinn, 40 M 472, 476, 107 
P 506. 

Id: This section is wholly inconsistent 
with the notion that the mayor, or, the 
council, or both together, may appoint. or 
remove any member of the department in 
any other manner than that prescribed in 
the later law of which the section forms 
a part. 

The power to reduce the police force, as 
constituted under the metropolitan police 
law, if unnecessarily large or for economi- 
cal reasons, resides in the city council, 
and not in the mayor. State ex rel. Rowl- 
ing v. Mayor of Butte, 43 M 331, 336, 117 
P 604. 

‘The metr opolitan police law is quite sim- 
ilar, in its provisions relating to the ap- 
pointment, suspension and discharge of the 
chief of police and of members of the po- 
lice foree, to the provisions of the fire- 
men’s act, as respects the chief and mem- 
bers of the city fire department. As to 
policemen, this: court has held that the 
mode of their Suspension or removal pre- 
scribed by the metropolitan police law ob- 
tains under the commission form of gov- 
ernment as forcibly as under the alder- 
manic form. State ex rel. McDonald v. 
Getchell, 51 M 323, 152 P 480; State ex rel. 
Lease v. Wilkinson, 55 M 340, 177 P 401; 
State ex rel. Lease v. Wilkinson, 59 M 327, 
196 P 878; State v. Dryburgh, 62 M 36, 
46, 203 P 508, 


Organization by. Ordinance 


A city ordinance, providing for, the or- 
ganization of the police department of the 
city, in conformity with the statute gov- 
erning that matter, has, when duly passed, 
the force and effect of a statute. State 


11-1803. 


(5097) Terms of members of police force. 
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ex rel. Dwyer v. Duncan, 49 M 54, 59, 140 
bad 79 


Review of Adtion by Mayor 


If the mayor of a city puts members of 
the police department out.of- active serv- 
ice, but afterwards complies with an order 
of court. to reinstate them, and, after 
they have served a short time, again 
retires them, he is not in contempt. State 
ex rel. Rowling v. District Court, 41 M 
532,534, 110 P 86. 

Id. In proceedings, under writ of super- 
visory control, to review the action of the 
district court in holding. that the. mayor 
of a city, to whom a writ..of mandate 
had been issued to restore certain police- 
men to their offices, from which they had 
been unlawfully ousted by him under the 
provisions of the metropolitan police law, 
the only question. presented was. whether 
said mayor had actually in good faith 
obeyed the order by restoring the officers 
to their places. Under these circumstances, 
the question whether the mayor could re; 
lieve the men from active duty and place 
them on the eligible list, and other kindred 
propositions not theretofore presented to 
the district court for adjudication, were 
not properly determinable. 


References ; 

Cited or applied as section 3305, revised 
codes, in State ex rel. Quintin v. Edwards, 
40 M 287, 302, 106 P 695; Larkin v. City 
of Butte, 52 M 410, 412, 158 P 316; Swee- 
ney v. City of. Butte, 64 M 230, 243, 208 
P’ 943; State ex, rel. O'Neill ve ‘Mayor of 
Butte, 96 M 403, 404, 30 P 2d 819. 


Municipal Corporations¢168. 
43 C.J. Municipal Corporations | § 1187 
et seq. 


All appointments 


to the police force must be appointed by the mayor or in those, cities opera- 
ting under the commission-manager plan, the manager thereof, and con- 
firmed by the city council or commission, but no such appointment must 
be made, until an application for such position on the police force has been 
filed with the mayor or in those cities operating under the commission- 
manager plan, the manager thereof, and. by him referred to the police com- 
mission, where such commission exists, and such applicant has successfully 
passed the examination required to be held by such police commission, and 
a certificate from such police commission that the applicant has qualified 
for such appointment has been filed with the mayor or in those cities 
operating under the commission-manager, plan, the manager thereof. Every 
applicant who. has passed such examination and received. such certificate 
must. first serve for a probationary term of not more than six months. At 
any time before the end of such probationary term, the mayor or in those 
cities operating under the commission-manager plan, the manager thereof, 
may revoke such appointment. After the end of such probationary period, 
and within’ thirty days thereafter, the appointment of such applicant must 
926 


METROPOLITAN POLICE LAW 11-1804 
be submitted to the city council or commission, and if such appointment is 
confirmed by the city council or commission, such applicant becomes a mem- 
ber of the police force, and shall hold such position during good behavior, 


unless suspended or discharged as provided by law. 


History: En. Sec. 3, Ch. 136, L. 1907; 
re-en. Sec. 3306, Rev. C. 1907; amd. Sec. 1, 
Ch. 198, LL. 1921; re-en. Sec. 5097, R. C. M. 
1921; amd. Sec. 2, Ch. 119, L. 1923; amd. 
Sec. 3, Ch. 152, L. 1947. 


* Applications of War Veterans 


In a proceeding in mandamus to compel 
the mayor of a city to appoint an honor- 
ably discharged war veteran to the posi- 
tion of patrolman under ch. 66 1, 1987, 
(77-501) held, that though a war veteran’s 
application must. be transmitted to the 
police commission by the mayor when a 
vacancy exists, unless on reasonable in- 
vestigation the mayor is convinced he is 
not. qualified, he may not be coerced by 
writ of mandate to take favorable action, 
if after investigation he learns that the 
veteran is not qualified physically due 
to a back injury. The duty to appoint 
carries with it the duty to determine the 
requisite qualifications. Horvath v. Mayor 
of The City of Anaconda, 112 M 266, 268, 
116 P 2d 874; State ex rel.. Montgomery 
v. Mayor of The City of Anaconda,. 112 
M 275,277, 114 P 2d 1046. 


Operation and Effect 


A policeman, discharged contrary to the 
provisions of the metropolitan police law, . 
is not guilty of laches in delaying, for. 
thirteen months, to take any action by 
mandamus’ for his reinstatement, where 
decision of * 


he is awaiting the final 
law questions in a similar pending, pro- 
ceeding. State ex rel. Bennetts v. Duncan, 
47 M 447, 452, 133 P 109. 


Id. It is obligatory upon the mayor of . 


a City to appoint to permanent service on 


11-1804. 


the police force a policeman who, after 
service for the probationary term of six 
months, has demonstrated his fitness for 
the position. 

Held, that under this section, action by 
the mayor,must precede that of the police 
commission, and the city clerk’s action in 
transmitting an application to the police 
commission; could not, bind the :mayor; 
the» mayor need not. submit applications 
when, no vacancy exists, nor need he sub- 
mit .every. application’ where. a. vacancy 
does exist, the. matter resting. in _ his 
sound discretion. The purpose of the 
commission’s certificate is to assure min- 
imum qualifications. Horvath v. Mayor’ of 
The City of; Anaconda, 112 M 266, 468; 
116 P 2d 874. 


References 


_ Cited or applied as section 3306, revised 
codes, in State.ex rel. Quintin v. Edwards, 
40 M 287, 302, 106: P 695;. State ex rel 
Wynne v. Quinn, 40 M 472, 477, 107. P 
506; Grush v. Bishop, 46 M 97, 100, 126 
P 619; Larkin v. City of Butte, 52 M 410, 
412, 158 P.316;. State ex rel. Breen v. 
Mayor of City of Butte, 58 M 116, 118, 190 


» P..991; State .ex rel. Muller Vv. District 
Court, 87 M 108, 112, 285 P 298; State ex 


rel. Ih devsbn Vv.  Fousek, 91 M 448, 453 et 


seq., 8° P 2d 791; State ex rel. O’Neill v. 


Mayor. of Butte; 96 M 403, 405, 30 P 2d 


Bios 


Municipal Corporations€-184(1, 2). 
43 C.J. Munieipal OFRSa HE § 1321 


et is 


(5098) Police commission fadnieed in first and second bleed 


cities—other. cities and towns may provide for commission by ordinance. 
In cities of the first and second class the mayor or in those cities operating 
under the commission-manager plan, the manager thereof, shall nominate, 
and with the consent of the city council or commission appoint three resi- 
dents -of such: city, who shall have the qualifications required by law to hold 
a municipal office therein, and who shall constitute .a board to be known 
by the name of “police commission” who shall hold office for three years 
and that one such member must be appointed annually, at the first regulax 
meeting of the city council or commission in‘May ofeach year. Provided, 
that at the first meeting of the council or commission in the month of May 
after the passage of this act, the mayor or in those cities operating under 
the commission-manager plan, the manager thereof, subject to'the appr oval 
of the council or commission, shall appoint three members of such police 
commission, one to serve for one year, one for two years and one for — 
years from the date of: their appointment and confirmation. 


gaf 
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The compensation of the members of such board shall be fixed by the 
city council or commission not to exceed ten dollars per day, nor more than 
fifty dollars per month for any month for each member in cities of the first 
and second class. 


The council or commission of any town or city, other than a city of the 
first and second class, may provide by ordinance for such a police commis- 
sion in any such city or town. This act shall apply to organized police 
departments in every city and town of the state of Montana regardless of 
the form of government under which said city or town may be operating 


or may at any time adopt. 


History: En. Sec. 4, Ch. 136, L. 1907; 
re-en. Sec. 3307, Rev. C. 1907; re-en. Sec. 
5098, R. C. M. 1921; amd. Sec. 1, Ch. 119, 
L. 1923; amd. Sec. 1, Ch. 96, L. 1939; amd. 
Secs. 4 & 5, Ch. 152, L. 1947. 


Operation and Effect 


The law, in effect, commands that there 
shall be an examining and trial board of 
the police department, the members of 
which the mayor is required to nominate, 
and as to cities of the first class the law 
is mandatory, and, as to other cities and 
towns, it is permissive only. State ex rel. 
Buckner v. Mayor of Butte, 41 M 377, 383, 
109: P. 710. 

Id. Where the mayor of a city of the 
first class had appointed three residents 
to constitute the examining and trial 
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board of the police department created by 
this section, such persons, having qualified, 
were de facto officers whose official acts 
were legal, notwithstanding the city coun- 
cil repeatedly refused to confirm them. 


References 


Cited or applied as section 3307, revised 
codes, in State ex rel. Quintin v. Edwards, 
40 M 287, 302, 106 P 695; State ex rel. 
Wynne v. Quinn, 40 M 472, 477, 107 P 506; 
Grush v. Bishop, 46 M 97, 100, 126 P 619; 
State ex rel. Bennetts v. Duncan, 47 M 
447, 454, 133 P 109. 


Municipal Corporations@>181. 
43 C.J. Municipal Corporations § 1272 
et seq. 


(5099) Examination of applicants for position on police force. 


All applicants for positions on the police force, whose application shall have 
been referred to the police commission, shall be required successfully to 
undergo an examination before the police commission, and to receive a 
certificate from said commission that the applicant is qualified for such 
appointment for the probationary period upon the police force. 


It shall be the duty of the police commission to examine all such appli- 
eants as to their age, legal, mental, moral and physical qualifications, and 
their ability to fill the office as a member of the police force, it shall also 
be the duty of the police commission subject to the approval of the mayor, 
to make such rules and regulations regarding such examinations not incon- 
sistent with this act or the laws of the state. 


Any applicant who shall make any false statement to the police com- 
mission as to his age or other qualifications required, at his examination 
before the police commission, shall be subject to suspension or dismissal from 
the police force, after trial. 


History: En. Sec. 5, Ch. 136, L. 1907; re- 
en. Sec. 3308, Rev. C. 1907; amd. Sec. 2, 
Ch. 198, L. 1921; re-en. Sec. 5099, R. C. M. 
1921; amd. Sec. 3, Ch. 119, L. 1923. 


Operation and Effect 


The effect of this provision is that a 
decision of the examining and ‘trial board 
on questions of fact is final and con- 
clusive on all courts if there is any sub- 
stantial evidence to support it. Bailey v. 


Examining and Trial Board, 42 M 216, 
218, 122 P 69; Id., 45 M 197, 202, 122 P 
572. 


Probationary Term 


A police captain is a “policeman,” and 
upon appointment, after having served the 
probationary term of six months is secure 
from removal from office except as pro- 
vided by law. State ex rel. Bailey v. Ed- 
wards, 40 M 313, 318, 106 P 703. 
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A probationer, being a member of the 
police force, can be removed only upon 
charges made and trial had in conformity 
with this and the following section. State 
ex rel. Bennetts v. Duncan, 47 M 447, 
455, 133 P 109. 


References 


Cited or applied as section 3308, revised 
codes, in Grush v. Bishop, 46 M 97, 100, 
126 P 619; Larkin v. City of Butte, 52 M 
410, 412, 158 P 316; State ex rel. O’Brien 
v. Mayor of Butte, 54 M 533, 535, 172 P 
134; State ex rel. Quintin v. Edwards, 40 
M 287, 304, 106 P 695; State ex rel. Wynne 
v. Quinn, 40 M 472, 480, 107 P 506; Bailey 
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v. Examining and Trial Board, 42 M 216, 
218, 112 P 69; Bailey v. Examining and 
Trial Board, 45 M 197, 203, 122 P 572; 
State ex rel. Dwyer v. Duncan, 49 M 54, 
58, 140 P 95; State ex rel. Breen v. Mayor 
of City of Butte, 58 M 116, 118, 190 P 991; 
State ex rel. Examining and Trial Board 
v. District Court, 58 M 90, 100, 190 P 295; 
State ex rel. Lease v. Wilkinson et al., 
59 M 327, 335, 196 P 878; State v. Dry- 
burgh, 62 M 36, 46, 203 P 508; Sweeney 
v. City of Butte, 64 M 230, 243, 208 P 943; 
King v. Mayor of City of Butte, 71 M 309, 
310 et seq., 230 P 62; State ex rel. O’Neill 
v. Mayor of Butte, 96 M 403, 405, 30 P 
2d 819. 


11-1806. (5100) Presentation and trial of charges against policemen. 
(1) The police commission shall have the jurisdiction, and it shall be its 
duty to hear, try and decide all charges brought by any person or persons 
against any member or officer of the police department, including any charge 
that such member or officer is incompetent, or by age or disease, or otherwise, 
has became incapacitated to discharge the duties of his office, or has been 
guilty of neglect of duty, or of misconduct in his office, or of conduct unbe- 
coming a police officer or has been found guilty of any crime, or whose 
conduct.has been such as to bring reproach upon the police force. 


(2) <Any charge brought against any member of the police force must be 
in writing in the form required by the police commission and a copy thereof 
must be served upon the accused officer or member at least three days 
before the time fixed for the hearing of such charge. 


(3) It is the duty of the police commission at the time set for hearing a 
charge against a police officer, to forthwith proceed to hear, try and de- 
termine the charge according to the rules of said police commission. The 
accused shall have the right to be present at the trial in person and by 
counsel, and to be heard, and to give and furnish evidence in his defense. 
All trials shall be open to the public. 


(4) The chairman, or acting chairman, of the police commission, shall 
have power to issue subpoenas, attested in its name, to compel the attendance 
of witnesses at the hearing and any person duly served with a subpoena is 
bound to attend in obedience thereto, and the police commission shall have 
the same authority to enforce obedience to the subpoena, and to punish the 
disobedience thereof, as is possessed by a judge of the district court in like 
cases. 


(5) The police commission must, after the conclusion of the hearing or 
trial, decide whether the charge was proven or not proven, and shall have the 
power, by a decision of a majority of the commission, to discipline, suspend, 
remove or discharge any officer who shall have been found guilty of the 
charge filed against him. 

(6) Such action of the police commission shall, however, be subject to 
modification or veto by the mayor, made in writing, giving reasons therefor, 
which shall become a permanent record of the police commission. 

The findings and decisions of the police commission shall be final and con- 
elusive unless modified or vetoed by the mayor, within five days from the 
date of the filing of such findings and decision with the city clerk. 
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(7) When a charge against a member of the police force is found proven 
by the board, and is not vetoed by the mayor, the mayor must make an order 
enforeing the decision of the board, or if modified by the mayor, then such 
decision as modified, and such decision or order shall not be subject to 
review by any court on a question of fact. 

(8) The district court of the proper county shall have jurisdiction, how- 
ever, in a suit brought by an officer or member of the police force, to deter- 
mine whether the essential requirements of law as to the mathad of trial 
have been complied with, but no suit to review such hearing or trial or 
for reinstatement to omiae shall be maintained unless the same is begun 
within a period of sixty days after the decision of the police commission or 
order of the mayor has been filed with the city clerk, and in no case shall 
any officer or member who has been suspended or discharged, or placed 
upon the eligible list, be entitled to any salary or other emoluments of 
office, during the period of suspension, or during the time he remains upon 
the eligible list, or from the date of his discharge by the police commission 
or the mayor, to the time of his re-instatement if the court should finally 
find he was entitled to be re-instated. No court shall have jurisdiction to 
hear or determine any question or controversy concerning the salary or com- 
pensation of any member of the police force now or hereafter accrued, ex- 
cept for services actually rendered. 

(9) In no ease shall any officer or member of the police force, be dis- 
charged without a hearing or trial before the police commission, as s herein 
provided, in all cities of the first class. 


(10) The mayor or chief of police, subject to the approval of the mayor, 
shall have the power in all cases, to suspend a policeman, or any officer, for 
a period of not exceeding ten angi’ in any one month, without any hearing or 
trial, such suspension to be with or without pay as the order of suspension 
may determine. The mayor of any city shall have the power and authority 
at any time when he deems it expedient to employ not to exceed two persons 
at one time for a period not to exceed thirty days to do police duty who 
who are not members of the police department. — 


History: En.’ Sec. 6, Ch. 136, L. 1907; in the office of policeman, but, when re- 
re-en, Sec. 3309, Rev. C. 1907; re-en. Sec. miss in their duty, the members of the 
5100, R. C. M. 1921; amd. Sec. 4, Ch. 119, police force are subject. to discipline or 
L. 1923. removal from office after trial before the 

police commission which has quasi-judicial 


‘Gtiatee to be in ‘Writing 


The requirement of this section, that a 
complaint charging a police officer with 
any of the offenses triable by the examin- 
ing and trial board of. the police depart- 
ment shall be reduced to writing, is met if 
it in substance makes out any of the of- 
fenses mentioned therein. Bailey vy. Ex- 
amining and Trial Board, 45 M 197, 199, 
122 P 572. 


Trial | 


It is contemplated that charges against 
any officer in the department shall be 
heard by the examining and trial board. 
State ex rel. Dwyer v. Duncan, 49. M. 54, 
58, 140 P 95. 

Under the metropolitan police law there 
is no inherent right. of. indefinite tenure 


powers not limited by the provisions of 


the constitution applicable to courts. State 
ex rel. Mueller v. District Court, 87 M’ 108, 
112 et seq., 285 P 928. 

Id. In the absence of statutory provi- 
sion for the disqualification of members 
of the police commission on the ground of 
bias or prejudice, vested, as it is, with ex- 
clusive jurisdiction to hear and determine 
charges against members of the police 
force, the right of a member of the com- 
mission to participate in.a hearing of 
charges against a. policeman is not vulner- 
able to such attack, the rule of disqualifi- 


‘cation not applying to officers not: judicial. 


Id. The writ of prohibition lies only to 
arrest proceedings without or in excess 
of jurisdiction—the power to hear and de- 
termine the case; therefore where the affi- 
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davit. for the writ does not. present a 
jurisdictional question, as .where a police- 
man under charges for misconduct. seeks 
to disqualify a member of the police board 
from participating in the hearing for bias 
and prejudice. but the statute does not 
provide for such disqualification, leaving 
the question of jurisdiction unaffected, 
the writ does not lie. 

Id. Where the chairman of a police 
commission, though restrained from offi- 
cially participating in the trial of a po- 
liceman for misconduct in office by writ 
of prohibition, improperly issued, never- 
theless was present at the trial through- 
out though not acting as chairman, his 
right to join his colleagues in the final 
disposition of the case, after dismissal of 
the prohibition proceeding, was not affect- 
ed. by the issuance of the writ. 


‘What is Sufficient Misconduct 


. £& police officer who, after having been 
notified of an obstruction on a sidewalk 
by ‘a pedestrian who was injured by fall- 
ing over it, paid no attention to the com- 
plaint further than to say that nothing 
could be done unless the complainant 
should swear out a warrant against the 
owner of the premises, was guilty of mis- 
conduct in office, in view of police regu- 
lations governing such matters, as well as 
of neglect of duty; and a charge substan- 
tially, embodying these facts was _ suffi- 
cient to state either or both of these of- 


fences made triable by the trial board of 
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the police department. Bailey, v. Examin- 
ing. and Trial Board, 45 M 197, 202, 122 
PiuDFZe , 

In every proceeding for the removal of 
an officer the charges against him are not 
to be tested by the rigid rules of criminal 
procedure, but the ultimate inquiry is the 
fitness of the accused to hold his position, 
and such inquiry is raised by the specific 
questions whether he is incompetent or 
has been guilty of neglect of duty or mis- 
conduct in office, or conduct unbecoming 
an officer. State ex rel. O’Brien v. Mayor 
of Butte, 54 M 533, 536, 172 P 134. 

Id. The sufficiency of charges agains 
a police officer cannot be defeated by the 
fact that the specifications considered as 
a basis for criminal prosecution may be 
barred by the statute of limitations. 


References 


Cited or applied as section 3309, revised 
codes, in State ex rel. Wynne v. Quinn, 
40 M 472, 477, 107 P 506; State ex rel. 
Bennetts v. Duncan, 47 M 447, 455, 133 P 
109; State ex rel. Dwyer v. Duncan, 49 M 
54, 58, 140 P 95; Larkin v. City of Butte, 
52 M 410, 412,158 P 316; State ex rel. 
Lease v. Wilkinson et al., 59 M 327, 334 
et seq., 196 P 878; State v. Dryburgh, 62 
M 36, 46, 203 P 508; Sweeney v. City of 
Butte, 64 M 230, 243, 208 P 943. 


Municipal Corporations€-185 (1-15). 
43 C.J. Municipal Corporations § 1344 
et seq. 


(5101) Active and eligible lists of policemen—filling vacancies 


—limitation of eligible list. The city council shall have absolute and ex- 
clusive power to determine and limit the number of police officers and mem- 
bers to comprise the police force of any city, and to divide the police 
membership into two lists, one an active list, who are to be actually employed 
and receive pay while so employed, and one an eligible list, who shall not 
receive pay, while not actually employed as an officer, or member, and to 
reduce the number of the police force at any time. That such officers or 
members of the active list, temporarily relieved, from duty, shall become 
members of the eligible list without pay and shall be first entitled to re- 
instatement on the active list, in case of vacancy, according to their seniority 
in the service, and all others on the eligible list shall be entitled to fill a 
vacancy, in the order of their appointment. Such action of the council shall 
not be subject to review by any court. | Hil 

- In no event shall there be any officers or members placed on the eligible 
list, except in case of temporary reduction of the police force, when the 
number ‘already ‘on the eligible list shall equal in number twenty per cent 
of the active list. 


History; En. Sec. 7, Ch. 136, L. 1907; 
re-en. Sec. 3310, Rev. C. 1907; re-en. Sec. 
‘5101, R. C. M. 1921; amd. Sec. 5, Ch. 119, 
L. 1923. : . 


Operation and Effect 
The act of the mayor and city counci 
in retiring a lieutenant of police to the 
eligible list, on the ground. of economy, 
and, immediately thereafter appointing an- 
other to fill the same office, was a viola- 
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tion of the civil service principle upon 
which the metropolitan police law is 
founded and did not deprive the plaintiff 
of his office. State ex rel. Dwyer v. Dun- 
ean, 49 M 54, 59, 140 P 95. 


References 


Cited or applied as section 3310, revised 
. codes, in State ex rel. Wynne v. Quinn, 


CITIES AND TOWNS 


7 of metropolitan police law, in State ex 
rel. Bennetts v. Duncan, 47 M 447, 455, 
133 P 109; Sweeney v. City of Butte, 64 
M 230, 243, 208 P 943; State ex rel. Mont- 
gomery v. Mayor of the City of Ana- 
conda, 112 M 275, 277, 114 P 2d 1046. 


Municipal Corporations¢—180(2). 
43 C.J. Municipal Corporations § 1317. 


40 M 472, 477, 478, 107 P 506; as section 


11-1808. Positions on police force—reinstatement. An applicant for a 
position on the police force who has already served twenty (20) years or 
more in the aggregate on the police force of the city or town in the state of 
Montana in which he is applying for reinstatement, may make application 
within one (1) year from the date on which his name was removed from the 
active list of police officers, except that such application need not be made 
by officers who have heretofore been removed from said list, to the police 
commission of that city or town wherein he last served and his application 
must be considered by said police commission within thirty (80) days after 
receipt of said application, and said commission shall not require the ap- 
plicant to have a physical examination or other examination required of 
applicants for a position on the police force, and in the event that the police 
commission recommends the reinstatement of said applicant as a member of 
the police force, the probationary term required of applicants for positions 
shall be dispensed with as to such applicant for reinstatement, and it shall 
be the duty of the mayor to submit to the city council of said city at its 
next regular meeting, the recommendation of the police commission, and in 
the event that a majority of the city council vote in favor of adopting the 
recommendation of the commission, said applicant shall be immediately re- 
instated as a police officer in said city or town. 


History: En. Sec. 1, Ch. 205, L. 1939. 43 C.J. Municipal Corporations § 1352 et 
seq. 


Municipal Corporations€-185(14). 


11-1809. Rights upon reinstatement. An applicant for reinstatement 
under the provisions of section 11-1808 may be reinstated and passed into 
the reserve list of police officers so as to enjoy all the benefits, pensions and 
rights which acerue to police officers placed on the reserve list in said city or 
town; and provided further that the pension benefits to be allowed to such 
reinstated officer shall be computed upon the basis of his last full year of 
active service on said police force. 

History: En. Sec. 2, Ch. 205, L. 1939. 


11-1810. (5102) Exemptions of members of police force. No member 
of the police force shall be liable to military or jury duty, or to arrest on 
civil process, while actually on duty, nor shall he hold any other office, or 
be employed in any other department of the city or town government. 

History: En. Sec. 8, Ch. 136, L. 1907; Arrest€-9; Jury€-55; Municipal Cor- 
re-en, Sec. 3311, Rev. C. 1907; re-en. Sec. porations€—184(2). 
5102, R. C. M. 1921. : 6 C.J.S. Arrest § 29; 50 CJ.S. Juries 
sre itr § 153; 43 C.J. Municipal Corporations 


: § 1318 et seq. 
Cited or applied as section 3311, revised 24 Am. Jur., Grand Jury, p. 841, § 12; 
codes, in State ex rel. Wynne y. Quinn, 40 p. 848, § 22; 31 Am. Jur. 595, Jury, §§ 54- 


M 472, 477, 478, 107 P 506. 56 
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Validity and effect of plan or practice 
of consulting preferences of persons elig- 
ible for jury service as regards periods 
or times of service or character of actions. 
112 ALR 995. 


11-1811. 
political conventions. 


11-1814 


Police officers or other law enforcement 
officers as jurors in criminal cases. 140 
ALR 1183. 


(5103) Members of the police department not to take part in 
No officer or member of the police department shall 


be a member of or delegate to any political convention, nor shall he be 
present at such convention, except in the performance of duty relating to his 


position as such officer or member. 


History: En. Sec. 9, Ch. 136, L. 1907; 
re-en. Sec. 3312, Rev. C. 1907; re-en. Sec. 
5103, R. C. M. 1921. 


References 


Cited or applied as section 3312, revised 
codes, in State ex rel. Wynne v. Quinn, 40 


11-1812. 


(5104) Prohibited from soliciting for votes. 


M 472, 477, 107 P 506; State ex rel. Ben- 
netts v. Duncan, 47 M 447, 450, 133 P 109. 


Municipal Corporations€-189(1). 
43 C.J. Municipal Corporations § 1335 
et seq. 


It shall be un- 


lawful for any officer or member of the police department to solicit any | 
person to vote at any political caucus, primary, or election for any candidate, 
or to challenge any voter, or in any manner to attempt to influence any 
voter at any political caucus, primary, or at any election, or be a member 
of any political committee. 


History: Hn. Sec. 10, Ch. 136, L. 1907; 
re-en. Sec. 3313, Rev. C. 1907; re-en. Sec. 
5104, R. C. M. 1921. 


11-1813. 


(5105) City council may make additional regulations. 


References 


Cited or applied as section 3313, revised 
codes, in State ex rel. Wynne v. Quinn, 40 
M 472, 477, 107 P 506. 


In ad- 


dition to the provisions herein contained, the city or town council may make 
any ordinances, not inconsistent with this act, or any law of the state, for 
the government of the police department, and for regulating the powers 


and duties of its officers and members. 


History: En. Sec. 11, Ch. 136, L. 1907; 
re-en. Sec. 3314, Rev. C. 1907; re-en. Sec. 
5105, R. C. M. 1921. 


“Operation and Effect 

The city council may furnish assistance 
to the mayor, in the form of a commis- 
sion, to determine the physical competency 
of the members of the police force. Larkin 


References 


Cited or applied as section 3314, revised 
codes, in State ex rel. Quintin v. Edwards, 
40 M 287, 302, 106 P 695; State ex rel. 
Dwyer v. Duncan, 49 M 54, 58, 140 P 95. 


Municipal Corporations@180(1). 
43. C.J. Municipal Corporations § 1315 
et seq. 


v. City of Butte, 52 M 410, 413, 158 P 
316. 

11-1814. (5106) Qualifications of policemen. The members of a police 
department of any city, at the time of their appointment under this act, 
shall not be less than twenty-one years of age nor more than forty years 
of age, but this restriction shall not apply to any member of any present 
police department, provided however, that any city council shall have the — 
power by ordinances duly passed and approved to retire any police officer 
on half pay, who shall have arrived at the age of sixty-five years, or who 
shall have served continuously as a police officer for a period of not less 
than twenty-five years, or who shall have become incapacitated to perform 
the duties of his office by reason of injury or accident sustained while 
actually engaged in the performance of his duties as an officer. 
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In every case a police officer must be a citizen of the United States, and 
have been a resident of the city or town in which he is appointed at least. 
two years prior to such appointment, such qualifications also to apply to’ 
every officer on the eligible list, at the time he shall be transferred to 


the active list. 


Every police officer must be able to speak and write understandingly 


the English language. 


History: En. Sec. 12, Ch. 136, L. 1907; 
re-en. Sec. 3315, Rev. C. 1907; re-en. Sec. 
5106, R. C. M. 1921; amd. Sec. 6, Ch. 119, 
L. 1923. 


Finding of Commission Binding Upon 
City Council 

In an action in mandamus in which 
relator sought a writ commanding the city 
council to put him on the reserve list 
of police officers of the city, in accordance 
with a finding of the police commission 
submitted to the council that relator was 
permanently disabled in line of duty so 
as to impair his ability as an active police 
officer, and recommending the council and 
board of trustees of the police pension 


11-1815. 


(5107) Salary of chief of police. 


fund that he become a member. of the 
police reserves, held, such finding was. 
binding on the council to proceed under 
this section and by ordinance place him 
on the reserve list and ordered him paid 
as provided by statute. State ex rel. Go- 
ings v. City of Great Falls, 112 M 51, 58, 
Lior - 2d OL: 


References 

Cited or applied as section 3315, revised 
codes, in State ex rel. Wynne v. Quinn, 40 
M 472, 477, 107 P 506. 


Municipal Corporations€-184(2, 3). 
43 C.J. Municipal Corporations §1318 
et seq. 


The salary of the chief of 


police in cities of the first-class shall be not less than one hundred nor more 
than three hundred dollars per month, and within these limits the salary of 
the chief of police may be increased from time to time Say the mayor, sub- 


ject to the consent and approval of the council. 


History: En. Sec. 13, Ch. 136, L. 1907; 
re-en. Sec. 3316, Rev. C. 1907; re-en. Sec. 
5107, R. C. M: 1921. rod 

References 


Cited or applied as section 3316, revised 
codes, in State ex rel. Wynne v. Quinn, 40 


11-1816. 


(5108) Repealing clause. 


‘M 472, 477, 107 P 506; State ex rel. Geb- 
hardt v. City Council of the City of 
Helena, 102 M 27, 32, 55 P 2d 671. 


Municipal Corporations¢182. 
43 C.J. Municipal Corporations § 1292. 


All acts and parts of acts incon- 


sistent with the provisions of this act are hereby repealed, but nothing herein 
contained shall abridge any of the powers possessed by the mayor of any 
city or town under any other provisions of law or any ordinance. 


History: En. Sec. 14, Ch. 136, L. 1907; 
re-en. Sec. 3317, Rev. C. 1907; re-en. Sec. 
5108, R. C. M. 1921. 


Operation and Effect 


The saving clause of this section serves 
no purpose other than to indicate that the 
legislature did not intend to repeal any 
existing law or ordinance of any city 
which was not inconsistent with the law 
enacted. State ex rel. Wynne v. Quinn, 40 
M 472, 480, 107 P 506. 


References 
Cited or applied as section 14, police 
commission bill, in State ex rel. Quintin v. 


~ 4121817. 


Edwards, 38 M 250, 270, 99 P 940; as sec- 
tion 3317, revised ‘codes, in State ex rel. 
Quintin v. Edwards, 40 M 287, 297, 106 P 
695; State ex rel. Bailey v. Edwards, 40 M 
313, 316, 106 P 703; State ex rel. Buckner 
Vv. Mayor of Butte, 41 M 377, 380,109 P 
710; State ex rel. Rowling v. District 
Court, 41 M 532, 533, 110 P 86; State ex 
rel. Rowling v. Mayor of Butte, 43 M 331, 
117 P 604; Grush v. Bishop, 46 M 97, 98, 
126 P 619; State ex rel. Dwyer v. Duncan, 
49 M 54, 58, 140 P 95; Larkin v. City of 
Butte, 52 M 410, 412, 158 P 316. pes 


Municipal Corporations€176(3). 
43 C.J, Municipal Corporations § 97414. 


(5108.1) Age restriction on policemen —not applicable to 


veterans, present members and police reserves. The members of the police 
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department on the active list of any city at the time of their appointment 
under this act shall not be less than twenty-one (21) years of age, nor 
more than thirty-five (35) years of age, but this restriction shall not apply 
to any member of any present police department, nor to police reserves 
hereinafter provided for nor to honorably discharged persons who served 
in the armed forces of the United States in time of war, providing such 
time of service be not less than three months. 


- History: En. Sec. 1, Ch. 100, L. 1927; Ch. 120, L. 1929; i Sec. 1, Ch. 93, L. 
amd. Sec. 1, Ch. 16, L. 1929; amd. Sec. 1; 1947, . 


~~ 11-1818. (5108.2) Police usted “aniatndationg: Wigiever any per- 
son who has heretofore or shall hereafter have completed twenty (20) ‘years 
or more in the aggregate, either as a probationary officer, a regular member 
of such police department, or as a special police officer of said police depart- 
ment, in any capacity or rank whatever in cities of the first and second 
class, provided that such police officer serving in the United States-army 
or navy, in time of war or national emergency, shall be given credit upon 
his police record for such service in the same manner as though on‘ active 
police duty for such time, he may at his option pass from the active list of 
police officers of such city or town and become a’ member of the- police 
reserves of said city or town, and if he reaches the age of sixty-five (65) 
years while in active service, he shall pass from the active list of police 
officers of such city or town hd become a wah of eh WAS | reserves of 
such city or town. 


History: En. Sec. 2, Ch. 100, L. 1927; References 
amd. Sec. 2, Ch. 120, L. 1929; amd. Sec. State ex rel. Goings v. City of Great 
1, Ch. 78, L. 1937. Falls, 112 M 51, 54, 112. P 2d 1071. | 


Municipal Corporations¢=180 (2). 
43 C.J. Municipal Corporations: § 1317... 
11-1819. (5108.3) Police reserves may be called into active service, 
when. Policemen or officers on the reserve list of any city or town of this 
state shall.retire from the active list of police officers of such city or town 
bit shall be subject to call for police service or active duty. whenever an 
emergency shall require or the active list be temporarily insufficient for 
proper policing of such city or town, all under, the rules.and regulations as 
the board of police commissioners or city council shall prescribe. 


History: En. Sec. 3, Ch. 100, L. 1927; 
amd. Sec. 3, Ch. 120, L. 1929. 


11-1820. (5108.4) Policeman incapacitated in discharge of duties. be- 
comes member of police. reserves, when. Whenever any policeman. or officer 
shall receive injuries or disabilities while on duty, or in active discharge of 
the duties of a police officer, and in line of duty, which i injuries or disability 
shall, in the opinion of the board of. police commissioners. or city council of 
the city or town, to be of. such character to impair his ability as an active 
police officer, or incapacitate him for the further discharge. of his duties, 
as such, he shall become a member of the police reserves of such eity or, town 
in like manner as though he had arrived .at the age of. youth hs to the 
reserve list of such department. 

History: En. Sec. 4, Ch. 100, L. 1927; Finding of Commission Binding on 


amd. Sec. 4, Ch. 120, L. 1929, Council; “Or” 
Construing this section in connection 
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with sec. 11-1818, held, in a proceeding 
in mandamus to compel the city. council 
to place the name of petitioner upon 
such list, that under this section, the 
finding of disability on the part of 
petitioner made by police commission is 
binding on the city council, and is not a 


CITIES AND TOWNS 


may disregard; the word “or” is used in 
the disjunctive, hence this section means 
that if a city has a police commission, its 
finding shall control, otherwise the func- 
tion rests upon the city council. State ex 
rel. Goings v. City of Great Falls, 112 M 
51,155,112, .P .2d, 1071, 


‘mere recommendation which the council 


11-1821. (5108.5) Payment of police reserves. (1) Whenever any 
policeman or officer shall from age or disability become transferred from the 
active list of the police officers of any city or town to the reserve list of 
such city or town, he shall thereafter be paid in monthly payments from the 
funds in this act provided for, a sum equal to one-half (44) the salary he 
was receiving during the year prior to the time he passed to the police 
reserve list. 

(2) Upon the death of any policeman or any officer of any city or town, 
his surviving dependent widow, if there be such a surviving widow, shall, 
as long as she remains his widow, be paid, from the police reserves fund, 
monthly payments in such amount as the trustee of the said fund shall deem 
proper, but in no event exceeding the sum of fifty dollars ($50.00) a month. 
No surviving widow shall be entitled to payments under the provisions of 
this act if she be fifteen years younger than her husband, unless she shall 
have been married to and living with her husband for the ten years im- 
mediately preceding his death. And if such policeman or officer shall leave 
a dependent minor child, or dependent minor children, then upon the death 
of such policeman or officer, providing he leaves no surviving widow, or 
upon the death or remarriage of his widow, his surviving dependent minor 
child, or dependent children, collectively, if there be more than one depend- 
ent minor child, shall be paid the same monthly payments as are herein 
provided to be paid to the surviving widow, until such minor child, or 
minor children, shall have attained the age of sixteen years or shall have 
married, provided further that the payments herein provided for to be 
made to the surviving widow and/or children shall not be made if such pay- 
ments will require an increase in the millage tax levy now provided for by 
section 11-1823. 

(3) Payments as herein provided for, to be made to the. minor child 
or children of police officers shall be paid to the duly appointed, qualified 
and acting guardian of such child or children, for the use of such minor, 
until such minor shall have reached the age of sixteen (16) years or shall 
have married and in case there is more than one minor child, upon each 
such child reaching the age of sixteen (16) years the pro rata payments to 
such child shall cease and shall be made to the remaining minor child or 
children until the youngest child shall reach the age of sixteen (16) years or 
shall have married. 

(4) The term “policeman”, or “police officer”, as herein used shall 
include all those on the reserve list, as well as “active police”, “police 
officer”, and/or “patrolman”. 


History: En. Sec. 5, Ch. 100, L. 1927; 
amd. Sec. 5, Ch. 120, L. 1929; amd. Sec. 
1, Ch. 15, L. 1939. 


11-1822. (5108.6) Compensation and allowance of sick or injured police- 
men. Whenever any member of a police department in any city or town, 
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shall on account of sickness or disability, suffered or sustained while a 
member of such police department, and not caused or brought on by dissipa- 
tion or abuse, be confined to any hospital or his home, and shall require 
medical attention and care, the officer of such police department may be, by 
the city council, allowed his salary as such police officer, during his absence, 
and an amount equal to his expenses while confined for such injury or 
sickness. 


History: En. Sec. 6, Ch. 100, L. 1927; 43 C.J. Municipal Corporations § 1407 
amd. Sec. 6, Ch. 120, L. 1929. et seq. 

re Right of policeman to recover under 

Municipal Corporations¢-187. Workmen’s Compensation Act. 10 ALR ‘ 


201 and 81 ALR 478. 


11-1823. (5108.7) Fund for payment of officers on reserve lists—tax 
levy. For the purpose of paying the salaries of policemen who have been 
placed upon the reserve list of the cities of the first and second class, the city 
or town council, or commissioners, shall in the manner provided for by law, 
and at the time of the levy of the annual tax, levy such special tax of not 
to exceed one (1) mill on the dollar upon the assessed valuation of all taxable 
property within the limits of said city or town, which said tax shall be 
collected as other taxes and when so collected, shall be paid into the fund 
created for the payment of such salaries of police officers upon: the reserve 
list. 


History: En. Sec. 7, Ch. 100, L. 1927; 
amd. Sec. 7, Ch. 120, L. 1929; amd. Sec. 
2, Ch. 78, L. 1937. 


11-1824. (5108.8) Cities under second class may come within provisions 
of act by passing ordinance and making levy. Cities other than those in 
the first and second class may come within the provisions of this act by duly 
passing an ordinance of their desire to come within the provisions of the 
act and making the tax levy herein provided for. 


History: En. Sec. 8, Ch. 100, L. 1927; 
amd. Sec. 8, Ch. 120, L. 1929. 


11-1825. (5108.9) Salary deduction for payment of reserve officers. The 
treasurer of any incorporated city which may be hereafter subject to the 
provisions of this act, shall retain from the monthly salary of all police 
officers upon the active list, a sum equal to one and one-half per centum 
(114%) of the monthly compensation paid each officer for his services as 
such police officer, the said monthly deduction from the salaries of such 
police officers, shall be paid into the fund created by the tax levy for the 
purpose of paying the salaries of police officers upon the reserve list. 


History: En. Sec. 9, Ch. 100, L. 1927; 
amd. Sec. 9, Ch. 120, L. 1929. 


11-1826. (5108.10) Gifts and moneys to be applied tofund. All moneys 
withheld from salaries of police officers for the violation of rules and regula- 
tions of such police departments, all bequests, gifts or emoluments, paid or 
given on account of any extraordinary service of any member of such police 
department, except when specifically allowed to be retained by such officer 
by the mayor, commissioners and chief of police, and all moneys derived from 
the provisions of this act, shall be placed in the fund created by the tax levy 
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of taxable property and per centum of salaries withheld from such police 
officers. 

History: En. Sec. 10, Ch. 100, L. 1927; 
amd. Sec. 10, Ch. 120, Ti 1929. 

11-1827. (5108.11) Investment of fund. All moneys in said fund in 
excess of such an amount as shall be deemed necessary from time to time 
‘to meet current payments to reserve police officers, shall be invested as here- 
inafter provided, and all interest on any and all moneys belonging to said 
fund from whatever source derived shall belong to and be paid into said 
fund. 

’ ' History: En. Sec. 11, Ch. 120, L. 1929. 


11-1828. (5108.12) Trustees of fund—appointment—terms. A board of 
trustees of said fund shall be created in each city or town, having such fund, 
to consist of the mayor, clerk and attorney of said city or town, and two (2) 
members of the police department from the active list of the police officers 
of said city or town, who shall be selected- by a majority vote of the 
members of the police department on the active list of said city or town, 
the two first selected after the passage of this act shall be so selected that 
one shall be selected for a term of two (2) years and the other for a term of 
one (1) year. That said first selection shall be made between the first and 
tenth day of May, of the year 1929, and annually thereafter between the 
first and tenth day of May, one member shall be selected for the term of 
two (2) years. A certificate of the election of the members or member of 
the police department selected for said board of trustees shall be imme- 
diately upon such selection being made, certified to the city clerk of the 
city or town, by the chairman and secretary of the meeting at which 
selection was made. 

‘History: En. Sec. 12, Ch. 120, L. 1929. 


11-1829. (5108.13) Trustees’ duties—auditing of fund—investment— 
report on retirement of policemen. The board of trustees of said fund, shall 
audit the same from time to time at least twice during each year, and report 
the condition of said fund annually to the city or town council on or before 
the first day of April of each year. And the said board of trustees, shall 
invest the money in said fund from time to time as may be directed by 
the city or town council. But the money of said fund shall not be invested 
in any other than bonds of the United States or of the state of Montana, 
or bonds or warrants of the city or town, in which said fund exists, which 
are. general liabilities of the whole city or town. And said trustees shall 
make sale of such bonds or securities when desirable and as directed by 
the city or town council.. All such bonds and warrants shall be deemed 
part of the said fund and shall be kept in the possession of the city or 
town treasurer, and the treasurer shall be responsible therefor in the same 
manner as he is for all other moneys or funds of the city or town. Before any 
member of the police department is placed on the reserve list by the city 
council, the said board of trustees of said fund shall report to the city 
council in writing their recommendations as to whether or not such member 
shall be placed upon said reserve list. 


History: En. Sec. 13, Ch. 120, L. 1929. References 
ott! State ex rel. Goings v. City of Great 
Falls, 112 M 51, 53, 112 P 2d 1071. 
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11-1830. (5108.14) Limit of use of fund. Said fund shall not be used 
for any purpose whatsoever, other than the payment to. members of the 
police department on the reserve list of the amounts to which they are en- 
titled under the provisions of this act. a shpat 
History: En. Sec. 14, Ch. 120, L. 1929. 


11-1831. (5108.15) Days off duty without loss of compensation. That 
each member of the police force in every city of the first and second class 
shall be given one (1) day off duty in each eight (8) day period without 
loss of compensation. 


History: En. Sec. 1, Ch. 53, L. 1931. 43 C.J. Municipal Corporations § 1385 et 


seq. 


“Municipal Corporations¢186(4). 
11-1832. (5108.16) Minimum wage of police in first and second class 
cities. That from and after the passage and approval of this act there 
shall be paid to each member of the police department of cities of the first 
and second class of the state of Montana, a minimum wage, for a daily 
service of eight (8) consecutive hours’ work, of at least two hundred 
($200.00) dollars per month for the first year of service, and thereafter 
of at least two hundred ($200.00) dollars per month plus one ($1.00) dollar 
per mouth for each additional year of service up to and including the tenth 
year of such additional service. 


_History: En. Sec. 1, Ch, 55, L. 1935; 
amd. Sec. 2, Ch. 96, L. 1939; amd. Sec. 
1, Ch. 294, L. 1947. 


of the City of Helena, 102 M 27, 38, 55 P 
2d 671. | the 


Operation and Effect 


Constitutionality 


This section does not offend against 
art. XII, sec. 4 of the constitution pro- 
hibiting the legislature from levying taxes 
upon the inhabitants or property in cities; 
held, further, that in maintaining a police 
force city is performing a governmental 
function and not acting in its proprietary 
capacity, and subject to state control; 
hence may not refuse to enforce the pro- 
visions of this section and the one follow- 
ing. State ex rel. Gebhardt v. City Council 


If sees. 11-1832 and 11-1833 contain any 
provisions in direct conflict with secs. 11- 
1401 to 11-1413, known‘ as the budget act, 
then secs. 11-1832 and.11-1833, supra, con- 


trol as to such conflicts. State ex rel. 


Gebhardt v. City Council of the City of 
Helena, 102 M 27, 41, 55 P 24 671. 


Municipal Corporations¢-186(5).. 


43 C.J. Municipal Corporations § 1385. 


et seq. 


11-1833. (5108.17) Application of act. That this act shall apply to and. 
include all cities and towns not of the first class, which have heretofore , 
elected, or may hereafter elect to come under the provisions of sections 


11-1817 to 11-1830 inclusive. 
History: En. Sec. 2, Ch. 55, L. 1935. 


Municipal Corporations€-176(3). 


43 C.J. Municipal Corporations § 97414. © 


CHAPTER 19 
FIRE DEPARTMENT—FIREMEN’S DISABILITY AND PENSION FUND. 


11-1901. 
11-1902. 
11-1903. 
11-1904. 
11-1905, 
11-1906. 
11-1907. 
11-1908. 


Section 


Qualifications of firemen. 


Council to establish fire department. 

Fire department to consist of what—compensation. 
Powers of mayor or manager to suspend firemen. 
Reduction of force in reverse order of appointment. 


Duties of chief and assistant chief of fire department. 
Act applicable to existing departments. 
Volunteer companies not affected. 
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11-1909. Levy of tax for volunteer fire departments. 

11-1910. Disability and pension fund. 

11-1911. Source of fund. 

11-1912. Tax levy for fund. 

11-1913. Board of trustees. 

11-1914. Duties of trustees. 

11-1915. Benefits, allowed for, how allowed, and how paid. 

11-1916. Embezzlement of funds. 

11-1917. Annual report of clerks of cities having fire department. 

11-1918. Reports of insurance companies. 

11-1919. State auditor to pay fire department relief associations license fee 
collected from insurance companies. 

11-1920. Disability and pension fund. 

11-1921. State treasurer to pay warrants. 

11-1922. Fire department relief association. 

11-1923. Annual report of the secretary and treasurer, prescribing qualifications 
for membership, official bond of the treasurer and examination of 
books and accounts. 

11-1924. Duties of association and city treasurers. 

11-1925. Pensions to retired firemen. : 

11-1926. Disability pension. 

11-1927. Pensions to widows and orphans. 

11-1928. Use of disability and pension fund of fire department relief associa- 
tion. 

11-1929. Pensions exempt from legal process and nonassignable. 

11-1930. Source and control of funds. 

11-1931. Hours of work of members of paid fire departments in cities of first 
class. 

11-1932. Minimum wages of firemen in cities of first and second class. 

11-1933. Violation of this act shall be deemed a misdemeanor—penalty. 

11-1934. Hours of work of members of paid fire departments in second class 
cities. 

11-1935. Minimum wage of firemen in cities of second class. 

11-1936. Volunteer fire departments—compensation. 

11-1937. Supervision of volunteers. 

11-1938. Violation of this act shall be deemed a misdemeanor—penalty. 

11-1939. Rules and regulations governing fire departments. 

11-1940. Appointment of chief engineer of fire department—his powers and 
duties. 


11-1901. (5109) Council to establish fire department. There shall be in 
every city and town of this state a fire department, which shall be organ- 
ized, managed and controlled as in this chapter provided, said chapter shall 
in all respects be applicable to and shall govern and control fire departments 
in every such city or town organized under whatever form of municipal 
government now existing or hereafter provided for or whichever said city 
or town shall adopt, the provisions of any law to the contrary notwithstand- 
ing. 

The council of cities and towns shall have charge of and supervision over 
the fire department thereof, with power to regulate its duties, to maintain a 
fire alarm telegraph, to erect engine, hose and hook-and-ladder houses, and 
provide engines and other implements and apparatus for the extinguishing 
of fire, and make such other ordinances not inconsistent with the provisions 
of this act and the other laws of the state for the government, direction and 
management of the fire department. 


History: En. Sec. 1, p. 73, L. 1899; Operation and Effect 
re-en. Sec. 3326, Rev. C. 1907; re-en. Sec. Mandamus lies to reinstate a fireman 
5109, R. C. M. 1921; amd. Sec. 1, Ch. 4, L. who has been discharged in violation of 
1937; amd. Sec. 1, Ch. 97, L. 1947; amd. the act placing paid fire departments un- 
Sec. 1, Ch. 151, L. 1947. der civil service rules. State ex rel. Driffill 
v. City of Anaconda, 41 M 577, 581, 111 
P 3465. 
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City Operates Fire Department in Pro- 
prietary Capacity 

Before amendment of this section in 
1937, it was held that since, under this 
section and secs. 11-929, 11-930 and 11-931, 
a city was empowered, but not compelled, 
to maintain a fire department, the city 
operated its fire department as a proprie- 
tary function, except when engaged in 
extinguishing or going to or from the 
scene of a fire, or testing equipment for 
such occasions, when it was exercising 
governmental functions. State ex rel. Kern 


11-1903 


References 


State v. Dryburgh, 62 M 36, 43, 203 P 
508; State ex rel. Barry v. O’Leary et al., 
83 M 445, 447, 272 P 677; State ex rel. 
Casey v. Brewer, 107 M 550, 557, 88 P 2d 
49, 


Municipal Corporations¢194, 603. 

43 C.J. Municipal Corporations §§ 439 et 
seq., 1445 et seq. 

Power of municipal corporation to ex- 
tend its service beyond corporate limits. 
49 ALR 1239, 


v. Arnold, 100 M 346, 358, 49 P 2d 976. Use beyond municipal limits of munici- 


pal equipment for extinguishment of fires. 
122 ALR 1158. . 
11-1902. (5110) Fire department to consist of what — compensation. 
Such fire department, when established, may consist of one chief of the fire 
department, as many assistant chiefs of the fire department, and such num- 
ber of firemen as the council or commission may from time to time provide, 
and may also include a city electrician, and as many assistant electricians 
as the council or commission may from time to time provide. The compen- 
sation of the chief of the fire department and assistant chiefs of the fire de- 
partment and firemen, in cities and towns where the council or commission 
shall establish a paid fire department, and said city electrician and assistant 
eity electricians, shall be fixed by ordinance. The mayor or manager shall 
nominate, and, with the consent of the council or commission, appoint the 
chief of the fire department, and assistant chief or chiefs of the fire depart- 
ment, and all firemen, and each appointment shall be first made for a pro- 
bationary term of six (6) months, and thereafter the mayor or manager may 
nominate, and, with the consent of the council or commission, appoint such 
chief and assistant chief or chiefs of the fire department and firemen, who 
shall thereafter hold their respective appointments during good behavior, 
and while they have the physical ability to perform their duties. The chief 
of the fire department, and the assistant chief or chiefs of the fire department, 
and the firemen, shall not be deemed officers of the municipal corporation 
in which such fire department is established. 
History: En. Sec. 2, p. 73, L. 1899; 
re-en. Sec. 3327, Rev. C. 1907; amd. Sec. 1, 


Ch. 46, L. 1911; re-en. Sec. 5110, R. C. M. 
1921; amd. Sec. 2, Ch. 151, L. 1947. 


References 

State ex rel. Russ v. Fire Department 
Relief Association, 114 M 430, 435, 136 
P 2d 989. 


Operation and Effect 


Section 11-705 has no application to a 
fireman, since this section declares that 
he is not to be deemed a municipal officer. 
State ex rel. Driffill v. City of Anaconda, 
41 M 577, 581, 111 P 345. 


Municipal Corporations¢-194 et seq. 
43 C.J. Municipal Corporations § 1445 
et seq. 


11-1903. (5111) Powers of mayor or manager to suspend firemen. The 
mayor or manager may suspend the chief and assistant or any fireman of 
the fire department for neglect of duty or a violation of any of the rules 
and regulations of the fire department; the chief of the fire department 
may suspend the assistant chief of the fire department or any fireman, and 
the assistant chief of the fire department may suspend any fireman for a 
like cause. In all cases of suspension the person suspended must be furnished 
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with a copy of the charge against him in writing, setting forth reasons for 
the suspension, and such charges must be presented to the next meeting of 
the council or commission and a hearing had thereon, when the suspended 
member of the fire department may appear in person or by counsel and 
make his defense to said charges; if such charges are found proven by the 
council or commission, the council or commission, by a vote of a majority 
of the whole council or commission, may impose such penalty as it shall de- 
termine the offense warrants, either in the continuation of the suspension 
for a time limited, or in the removal of the suspended person from the fire 
department; should the charges be not presented to the next meeting of the 
council or commission after the suspension, or should the charges be found 
not proven by the council or commission, the suspended person shall be re- 
instated and be entitled to his usual compensation for the time so suspended. 
This act shall apply to organized fire departments in every city and town of 
the state of Montana regardless of the form of government under which said 
city or town may be operating or may at any time adopt. 

History: En. Sec. 3, p. 74, L. 1899; State ex rel. Driffill v. City of marae 


re-en. Sec. 3328, Rev. C..1907; re-en. Sec. 41 M 577, 582, 111 P 345. 
5111, R. C. M. 1921; amd. Secs. 3 and 4, 
References 


Ch: 151, L. 1947. 
Cited or applied as section 3328, revised 


Operation and Effect 


If a fireman has been removed without 
written charges his action in asking for 
reinstatement after his discharge did not 
constitute a waiver of his right to be con- 
fronted with written charges, as there can 
be no waiver of a right that has been lost. 


codes, in State ex rel. Griffiths v. Mayor 
of City of Butte, 57 M 368, 188 P 367; 


‘State ex rel. Wentworth v. Baker et al, 
101 M 226, 229, 53 P 2d 440. 


Municipal Corporations¢-198 (1-5). 
43 C.J. Municipal Corporations § 1468 


et seq. 


11-1904. (5112) Reduction of force in reverse order of appointment. 
Should the council at any time reduce the number of firemen in the fire de- 
partment, those most recently appointed shall be selected for retirement 
from the fire department, and the city or town clerk shall keep a list of such 
retired firemen, and should the number of firemen be again increased by the 
council, the men on said list shall be called into service, the longest service 
firemen being first selected for service in the fire danariracnts 


History: En. Sec. 4, p. 74, L. 1899; firemen, retire the one last appointed, and 
re-en. Sec. 3329, Rev. C. 1907; re-en. Sec. may not exercise any discretion in the 
5249} R. C. M: 1921. premises and discharge the one thought 
| least efficient even though oldest in point 

Operation and Effect of service. State ex 44 Driffill v. City 

The city council must, if it deems it of Anaconda, 41 M 577, 584, 111 P 345. 
necessary to reduce the number of paid . 


11-1905. (5118) Qualifications of firemen. . The qualifications of firemen 
shall be that they shall be qualified voters of the city or town, not over 
forty-five years of age, and shall have passed a physical examination by a 
practicing physician duly authorized to practice in this state, which ex- 
amination shall be in writing and filed with the city or town clerk. Such 
examination shall disclose the ability of such applicant to perform the 
physical work usually required of firemen in the performance of their duty. 
Should there be any firemen in the existing fire department of cities and 
towns, whose age at the time of their appointment is forty-five years or over, 
the same shall be retired from the service of such department, 
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History: En. Sec. 5, p. 74, L. 1899; 
re-en. Sec. 3330, Rev. C. 1907; re-en. Sec. 
5113, R. Cc. M. 1921. 


Operation and Effect 

Where a discharged fireman seeks re- 
instatement by mandamus, a statement in 
his affidavit that he had been duly ap- 
pointed and confirmed as a member of 
the fire department, and that at all times 
he had the physical ability to perform 
his duties as such, was a sufficient allega- 
tion that he possessed the qualifications 
of a fireman as defined by this section; 
otherwise he would not have been appoint- 
ed in the first instance. State ex rel. 
Driffill v. City of Anaconda, 41 M 577, 
581, 111 P 345. 

In a proceeding in mandamus to com- 
pel the defendant fire department relief 
association to accept relator’s applica- 


11-1906. 


11-1907 


tion for membership in such association, 
where it was shown that relator was car- 
ried on the city payroll for a number of 
years as a mechanic, occasionally per- 
forming some of the duties of a fireman, 
but had never been confirmed as such, 
everything showing that the council had 
no intent to confirm him, that he was over 
45 years of age at his original appoint- 
ment, held that he failed to show a clear 
legal right to membership or a legal duty 
of the association in the premises, hence 
writ properly denied. State ex rel. Russ 
v. Fire Department Relief Association 
of City of Missoula, 114 M 430, 433, 136 
P 2d 989. 


Municipal Corporations¢197. 
43 C.J. Municipal Corporations § 1465 
et seq. 


(5114) Duties of chief and assistant chief of fire department. 


The chief of the fire department shall have sole command and control over 
all persons connected with the fire department of the city or town, and shall 
possess full power and authority over its organization, government, and 
discipline, and to that end may from time to time establish such disciplinary 
rules and regulations as he may deem advisable, subject to the approval of 
‘the city or town council; he shall have charge of and be responsible for the 
engines and other apparatus, the property of the town or city furnished the 
fire department, and see that they are at all times ready for use in the ex- 
‘tinguishing of fires. The assistant chief of the fire department shall aid the 
‘chief in the work of the department and in his absence shall perform his 


duties. 


History: En. Sec. 6, p. 75, L. 1899; 
re-en. Sec. 3331, Rev. C. 1907; re-en. Sec. 
5114, R. C. M. 1921. 


Operation and Effect 


_. While in cities of the first class operat- 
ing under the commission form of govern- 
ment authorized by chapter 57, laws of 
1911, the members of the fire department 
‘are protected in their tenure by the pro- 
-visions of the firemen’s act (Rey. C. 1907, 
sec, 3328, Sec. 11-1903 herein), the chief of 
the department may be removed at any 
time by a majority vote of the council. 
State v. Dryburgh, 62 M 36, 203 P 508. 
Id. The chief of the fire department 
of a city operating under the commission 
form of government was removed by the 
council, his name, however, being restored 
to the roll of members, thus entitling him 


11-1907. 


(5115) Act applicable to existing departments. 


to the safeguards afforded him as such 
member under the civil service rules of 
the firemen’s act. He later was suspended 
under subdivision (c) of section 25, chap- 
ter 57, laws of 1911, but a hearing on 
his appeal was not accorded him. Held, 
that failure to hear his appeal rendered 
the order of suspension of no effect, auto- 
matically reinstated him and entitled him 
to compensation during the period of his 
suspension. 


References 

Cited or applied as section 3331, revised 
codes, in State ex rel. Griffiths v. Mayor 
of City of Butte, 57 M 368, 188 P 367. 


Municipal Corporations¢-196. 
43 C.J. Municipal Corporations § 1457 
et seq. 


In cities and 


towns where fire departments are now established, organized, and existing, 
as provided in this act the same shall be deemed to be established hereunder. 


‘History: En. Sec. 7, p. 75, L. 1899; 
re-en. Sec. 3332, Rev. C. 1907; re-en. Sec. 
6115, R. C. M. 1921, . 


Municipal Corporations€176(3). 
43 C.J..Municipal Corporations § 974%. 
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11-1908. (5116) Volunteer companies not affected. All acts and parts 
of acts in conflict herewith are hereby repealed; provided, that nothing 
herein contained shall be held or construed to affect any fire organization 
known as a volunteer fire company. 


History: En. Sec. 10, p. 76, L. 1899; 
re-en. Sec. 3333, Rev. C. 1907; re-en. Sec. 
' 6116, R. C. M. 1921. 


11-1909. (5116.1) Levy of tax for volunteer fire departments. For the 
purpose of supporting volunteer fire departments in any city or town which 
does not have a paid fire department, and for the purpose of purchasing the 
necessary equipment therefor, the council in any city or town, may assess 
and levy, in addition to other levies permitted by law, a special tax not 
exceeding two (2) mills on each dollar of the assessed valuation of the tax- 
able property of the city or town; and, provided, further, that the words 
“assessed valuation” as used in this section shall be the percentage of the 
true and full valuation of the taxable property provided in section 84-302 
and shall not be deemed to be the true and full valuation of such property. 


History: En. Sec. 1, Ch. 26, L. 1927. ment could abolish its volunteer fire de- 
partment when in its judgment a paid 
department should be established in lieu 
thereof. State ex rel. Casey v. Brewer, 
107 M 550, 557, 88 P 2d 49. 


References 

State ex rel. Casey v. Brewer, 107 M 
550, 557, 88 P 2d 49. 

Authority to Abolish Volunteer Fire 
Department 


This section and section 11-1940 to- 
gether, clearly imply that a city govern- 


11-1910. (5117) Disability and pension fund. There shall be created 
and established in each incorporated city or town of the state of Montana 
where there is an organized fire department, recognized by city council, 
which said fire department has or shall hereafter form themselves into an 
association known as the fire department relief association of the city or 
LOW IUSOU cores cy Wet Go (name of the city or town) and incorporated under 
the laws of the state of Montana, a fund to be known as “disability and 
pension fund” of the fire department relief association of the city or town 
Olin ae eee es (naming the city or town) said fund to be held by the 
treasurer of such association, as provided by law, and to be kept in a sepa- 
rate fund. No fire department relief association shall be organized and 
incorporated under the provisions of this act, unless it is in an incorporated 
city or town of this state, and has a duly organized fire department, con- 
sisting of either paid, part-paid, or volunteer firemen, or any or all such fire- 
men, which said fire department must have fire fighting equipment in service- 
able condition, of the value of seven hundred fifty dollars ($750.00), or more, 
provided that the words “incorporated city or town” appearing in this act 
shall include any county seats whether incorporated or not. 

History: En. Sec. 1, Ch. 71, L. 1907;  firemen’s relief association, 


Municipal Corporations¢961. 
44 C.J. Municipal Corporations § 4306 
et seq. 


under this 


re-en. Sec. 3334, Rev. C. 1907; re-en. Sec. 
5117, R. C. M. 1921; amd. Sec. 1, Ch. 58, 
L. 1927. 


Association Benefits for Members of 
Organized Fire Departments Only 


To entitle a fireman to the benefits of 
the disability and pension fund of the 


section, he must be a member of an or- 
ganized fire department, whether it be a 
paid or voluntary one, and confirmed as 
such by the city or town council (secs. 
11-1922 and 11-1923); hence where a vol- 
unteer department was abolished, a mem- 
ber thereof may no longer qualify as an 
eligible one of the relief association. State 


944 


FIRE DEPARTMENT 11-1912 


ex rel. Casey v. Brewer, 107 M 550, 556, Municipal Corporations€200. 
88 P 2d 49. 43 C.J. Municipal Corporations § 1492 
et seq. 


11-1911. (5118) Source of fund. The disability and pension fund of the 
fire department relief association of such city or town shall consist of all be- 
quests, fees, gifts, emoluments or donations given or paid to such fund, or 
any of its members, except as otherwise designated by the donor, and a 
monthly fee which shall be paid into the fund by each paid member and 
part paid member of said fire department relief association amounting to 
three (3) per cent of his regular monthly salary, the proceeds of a tax levy 
as provided by section 11-1912, and all monies received from the state of 
Montana as provided for by section 11-1919, and the interest of any portion 
of said fund. 


History: En. Sec. 2, Ch. 71, L. 1907; 5118, R. C. M. 1921; amd. Sec. 2, Ch. 58, 
re-en, Sec. 3335, Rev. C. 1907; re-en. Sec. lL. 1927; amd. Sec. 1, Ch. 43, L. 1939. 


11-1912. (5119) Tax levy for fund. For the purpose of maintaining 
said disability and pension funds of such fire department relief association, 
in an amount equal to one per centum (1%) of the taxable valuation of all 
taxable property within the limits of the city, town or municipality, the city 
or town council or the commission or other proper authority of any mu- 
nicipality that is now or may hereafter be established under special or local 
law passed by the legislative assembly and adopted by the electors entitled 
to vote thereon, shall annually at all times when the said relief association 
fund contains an amount less than one per centum (1%) of the taxable 
valuation of all taxable property within the limits of the city, town or mu- 
nicipality, in the manner provided by law, and at the time of the levy of 
the annual tax, levy a special tax of not to exceed one (1) mill on the dollar 
upon the taxable valuation of all taxable property assessed for taxes within 
the limits of said city, town or municipality, which said tax shall be collected 
as other taxes and when so collected shall be paid into the disability and 
pension fund of the fire department relief association of said city, town or 
municipality ; provided, however, if the assessment of a one (1) mill levy in 
any one year shall be insufficient to raise the said disability and pension 
fund to one per centum (1%) of the taxable valuation of all taxable prop- 
erty, as herein provided, successive levies of one (1) mill per annum shall 
be made until said fund shall equal one per centum (1%) of the taxable 
valuation of all taxable property ; provided, further that if successive levies 
of one (1) mill in any one year will cause said fund to exceed one per centum 
(1%) of the taxable valuation of all taxable property, then, in that event, 
such fractional part of one (1) mill shall be the tax levy as will bring said 
fund to one per centum (1%) of said taxable valuation of all taxable prop- 
erty within the limits of the city, town or municipality ; providing that when 
in cities of the third class, the disability and pension fund of the fire depart- 
ment relief association fund contains an amount less than two per centum 
(2%) of all taxable property within the city limits of a city, town or mu- 
nicipality, the city council may levy an annual special tax not to exceed two 
(2) mills on the dollar upon the taxable valuation of all taxable properties 
assessed by tax within the said city, town or municipality. 


History: En. Sec. 3, Ch. 71, L. 1907; 5119, R. C. M. 1921; amd. Sec. 3, Ch. 58, L. 
re-en, Sec. 3336, Rev. C. 1907; re-en. Sec. 1927; amd. Sec. l, Ch. 43, L. 1931; amd. 
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Sec. 2, Ch. 43, L. 1939; amd. Sec. 1, Ch. Municipal Corporations¢=961. ° 
159, L. 1945. 44 C.J. Municipal Corporations § 4306." 


11-1913. (5120) Board of teensy A board of trustees of such fire de- 
partment relief association shall be created to consist of seven (7) members, 
to-wit, the president of the fire department relief association, and the chief 
of the fire department, if an active member of the association, shall be ex- 
officio members thereof, and five members to be elected by the members of 
such association at the akin election of each year, to be held on or before 
the fifteenth day of April of each year. 


History: En. Sec. 4, Ch. 71, L. 1907; 5120, R. C. M. 1921; amd. Sec. 4 Ch. 58, 
re-en. Sec. 3337, Rev. C. 1907; re-en. Sec. L. 1927. 


11-1914. (5121) Duties of trustees. The board of trustees of said fire 
department relief association shall audit the account of the association at 
least every six (6) months and shall report the condition thereof at the next 
regular meeting of said association. The general management of the asso- 
ciation shall be vested in the board of trustees. When so directed by a 
majority vote of the members of the association, the board of trustees shall 
have the power to invest the surplus funds of the association or any part 
thereof, in bonds or other securities of the United States government, in 
general obligation bonds or warrants of any state, county or city as are 
recommended by the state auditor and approved by the state examiner, At 
the time of purchase such investments must be stamped | in bold- face re, 
substantially as follows: “Property of the........... wpetgnavionst accebenetdleh ica ec 
Fire Department Relief Association, and negotiable only upon the order of 
the board of trustees of such association.” 


History: En. Sec. 5, Ch. 71, L. 1907; 5121, R. C. M. 1921; amd. Sec. 5, Ch. 58, 
re-en. Sec. 3338, Rev. C. 1907; re-en. Sec. lL. 1927; amd. Sec. 1, Ch. 30, L. 1933: 


11-1915. (5123) Benefits, allowed for, how allowed, and how paid. 
Kvery fire department relief association may allow to its members benefits 
for the following causes, as provided by law. 


1. <A service pension to a member who, by reason of service, ima become 
entitled to a service pension. 

2. To a member who has become maimed or disabled for life in ats 
duty. 

3. Toamember who has suffered injury in line of duty. 

4. Toamember who has contracted sickness in line of duty. 

5. Funeral expenses of a member. 

6. Pensions to the widow, orphan or Soren of a deceased member: : 

All applications for relief shall be referred to the board of trustees. <All 
claims shall be referred to the board of trustees for allowance or disallow- 
ance and claimant shall have the right to appeal to the association in the 
event his claim be disallowed. All claims shall be paid by warrant, duly 
authorized, drawn by the secretary, and countersigned by the president of 
the association, and on presentation thereof, the treasurer of the association 
shall pay the same out of the said pension And disability fund. : 


_ History: En. Sec. 7, Ch. 71, L. 1907; Operation and Effect 
re-en, Sec. 3340, Rev. C. 1907; re-en. Sec. Held, that under this section, a cit 
y 
6123, R. C. M. 1921; amd. Sec. 6, Ch. 58, fireman may properly be awarded ben- 
L. 1927. al efits from the firemen’s disability fund 


for incapacity from duty caused by ‘illness 
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in an amount-equal to his monthly salary 
during the time of such incapacity, and 
that in such case the provisions of sec- 
tions 11-1925 and 11-1926, providing for 
a service pension and limiting it to one- 
half the monthly salary last received by 
such member have no application. State 
ex rel. Barry v. O’Leary et al., 83 M 445, 
449, 450, 272 P 677. 


Pensioner Without Vested Right in 
Pension - 


A pension granted by the public au- 


thorities is not a contractual obligation 
but a gratuitous allowance in the contin- 
uance of which the pensioner has no 


11+1918 


able at the wilh of the grantor; a city 
council. may abolish its volunteer fire de- 
partment when in its judgment a paid de- 
partment should be established and may 
also destroy the membership of a volun- 
teer member in the firemen’s relief asso- 
ciation. State ex rel. Casey v. Brewer, 
107 M 550, 557, 88 P 2d 49. 


Municipal Corporations¢~200. 

43 C.J. Municipal Corporations § 149 
et seq. . ga 
40 Am. Jur. 975, Pensions, §§ 18, 19. 

Misconduct of one seeking pension, or 
on account of whose services pension is 
sought as warranting denial of applica- 


vested right, the pension being termin- tion therefor. 114 ALR 353. 


11-1916. (5124) Embezzlement of funds. Any person who shall em- 
bezzle any of the money or other valuable thing belonging to the disability 
and pension fund of any fire department relief association, or who shall take 
part, in, or in any manner aid in any scheme or plan whereby said fund or 
association shall be defrauded out of any of the money in said fund, shall be 
guilty of a felony, and upon conviction thereof, shall be punished by im- 
prisonment in the state prison for not less than one year or more than ten 
years. 


History: En. Sec. 8, Ch. 71, L. 1907; 
re-en. Sec. 3341, Rev. 1907; re-en. Sec. 
5124, R. C. M. 1921; amd. Sec. 7, Ch. 58, 
L. 1927. 


Embezzlement€-11(2). 
29 C.J.S. Embezzlement § 11. 


11-1917. (5125) Annual report of clerks of cities having fire department. 
On or before October 31st, annually, the clerk of every city having an organ- 
ized fire department, or a partly paid or volunteer department, shall file 
with the commissioner of insurance of this state his certificate stating such 
fact, the system of water supply in use in such fire department, the num- 
ber of its organized companies, steam, hand, or other engines, hook-and- 
ladder trucks, hose-carts, and feet of hose in actual use, and such other 
facts as the commissioner may require. 


History: En. Sec. 1, Ch. 129, L. 1911; 
re-en. Sec. 5125, R. C. M. 1921. 


Insurance@=9, 
44 C.J.S. Insurance § 73. 


11-1918. (5126) Reports of insurance companies. The commissioner of 
insurance shall include in the blank form furnished to each insurance com- 
pany authorized to effect insurance against risks enumerated in para- 
graph 1 of section 40-1409 for its annual statement, a list of all such 
incorporated cities or towns, and each company shall report therein the 
amount of premium received by it during the preceding year in each in- 
corporated city or town. Before July 1 following the said October 31, men- 
tioned in preceding sections, the commissioner of insurance shall certify to 
the state auditor the name of each city or town which has an organized fire 
department and fire department relief association which has complied with 
provisions of section 11-1910, which has been so reported to him and the 
amount of premiums received in each such city or town in such year by each 
insurance company authorized to effect insurance on risks enumerated in 
paragraph 1 of section 40-1409. 
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History: En. Sec. 2, Ch. 129, L. 1911; 8, Ch. 58, L. 1927; amd. Sec. 1, Ch. 126, 
re-en. Sec. 5126, R. C. M. 1921; amd. Sec. L. 1947. 


11-1919. (5127) State auditor to pay fire department relief associations 
license fee collected from insurance companies. At the end of the fiscal 
year, the state auditor shall issue and deliver to the treasurer of every city 
or town, for the use and benefit of the fire department relief association 
legally existing in every such city or town entitled by law to receive the 
same, his warrant for an amount equal to the license fees collected by the 
state auditor, ex-officio Insurance commissioner, from insurance companies 
authorized to effect insurance on risks enumerated in paragraph 1 of sec- 
tion 40-1409, as provided by section 40-1302, as said cities or towns are each 
severally entitled to, computed as follows: 

1. Each and every fire department relief association legally organized 
and existing in any city or town and entitled by law to receive the same shall 
receive, as its portion of the total leense fees collected from insurance 
companies authorized to effect insurance on risks enumerated in paragraph 1 
' of section 40-1409 all of the license feeS assessed and collected on all 
premiums collected by insurance companies authorized to effect insurance 
on risks enumerated in paragraph 1 of section 40- 1409 in the said city or 
town, pursuant to section 40-1302. 

2. The legally organized and existing fire department relief associations 
in all cities or towns where the license fee collected and distributed pursuant 
to the preceding section is insufficient to make an amount equal to $100.00 
shall receive such additional amount from the total license fees collected 
from insurance companies authorized to effect insurance against risks enum- 
erated in paragraph 1 of section 40-1409 as may be necessary to make the 
total amount received by said fire department relief association equal to the 
sum of $100.00. 

History: En. Sec. 3, Ch. 129, L. 1911; References 
amd. Sec. 1, Ch. 49, L. 1915; re-en. Sec. Cited or applied as chapter 49, laws of 
5127, R. C. M. 1921; amd. Sec. 9, Ch. 58, 1915, in Equitable Life Assur. Co. v. Hart, 
L. 1927; amd. Sec. 1, Ch. 127, L. 19383; 55 mM 76, 86, 173 P 1062. 
amd. Sec. 1, Ch. 15, L. 1935; amd. Sec. 1, 
Ch. 127, L. 1947. Tisteanceea7. | 
NOTE.—See in connection with this 44 C.J.S. Insurance § 71. 
section, section 11-2030. ; 

11-1920. (5127.1) Disability and pension fund. The state auditor shall 
pay an amount equal to the face value of the warrants so issued into the 
state treasury, to the credit of a special fund, which fund shall be known as 
the “Disability and Pension Fund” of the fire department relief association, 
and for that purpose, there is hereby created a fund to be known as the 
“Disability and Pension Fund” of the fire department relief association, and 
the state treasurer is hereby directed and authorized to keep account 
of said fund and pay all warrants drawn by the state auditor, pursuant to 
this act, out of the said fund hereby established. 


History: En. Sec. 2, Ch. 15, L. 1935. 40 Am. Jur. 975, Pensions, §§ 18, 19. 
Misconduct of one seeking pension, or 
Municipal Corporations¢200. — on account of whose services pension is 
43 C.J. Municipal Corporations § 1492 sought as warranting denial of applica- 
et seq. tion therefor. 114 ALR 353. 


11-1921. (5128) State treasurer to pay warrants. The state treasurer is 
hereby authorized and directed, upon the presentation to him of said war- 
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rant of the state auditor, to pay to the treasurer of any such city or town, 
out of the fund known as the disability and pension fund of the fire depart- 
ment relief association as by law designated, the amount of such warrant 
specified, which amount shall be paid by said city treasurer to said fire de- 
partment relief association. 


History: En. Sec. 4, Ch. 129, L. 1911; 
re-en. Sec. 5128, R. C. M. 1921; amd. Sec. 
10, Ch. 58, L. 1927. 


11-1922. (5129) Fire department relief association. The confirmed 
members of the fire department or departments, together with the volunteer 
fire department or departments recognized by the city or town council in 
each incorporated city or town of this state are hereby authorized to form 
themselves into a local association, to be known as the fire department relief 
Pe OClation oO etitere ty OTL On tel Ae ar cccen. Ne tact Bic tet Ek Ake oe eee oes (naming 
the city or town), and when so formed, it shall incorporate under the laws 
of this state. In the event of the formation of such fire department relief 
association, there shall be elected by a majority vote of the members thereof, 
the following officers, to-wit: A president, a secretary, a treasurer, and three 
members to serve as members of the board of trustees, which said board of 
trustees shall consist of five members, of which the chief of the fire depart- 
ment, and the president of the fire department relief association shall be 
ex-officio members thereof. After the incorporation of any such fire depart- 
ment relief association, the said elective officers shall be elected annually on 
or before the fifteenth day of April of each year. 


History: En. Sec. 5, Ch. 129, L. 1911; 40 Am, Jur. 975, Pensions, §§ 18, 19. 
re-en. Sec. 5129, R. C. M. 1921; amd. Sec. Misconduct of one seeking pension, or 
11, Ch. 58, L. 1927. on account of whose services pension is 

sought as warranting denial of applica- 

References tion therefor. 114 ALR 353. 


State ex rel. Casey v. Brewer, 107 M 
550, 556, 88 P 2d 49. 


11-1923. (5130) Annual report of the secretary and treasurer, prescrib- 
ing qualifications for membership, official bond of the treasurer and examina- 
tion of books and accounts. (1) The secretary and treasurer of every fire 
department relief association so formed shall annually prepare a detailed 
report of its receipts and expenditures for the preceding year, showing to 
whom and for what purposes the money has been paid and expended, and file 
it with the association, and a duplicate with the state auditor. No money shall 
be paid to the treasurer of such fire department relief association until such 
report is so filed. No one serving as a substitute or on probation, nor any 
person who has not been confirmed a member of an organized fire depart- 
ment is eligible for membership in the relief association. No treasurer of any 
such association shall enter upon his duties until he has given to the 
association a good and sufficient bond of not less than fifty per cent (50%) 
of the amount of the cash funds and securities of the association, for 
the faithful performance of his duties according to law, the amount of 
such bond to be approved and paid for by such association. Provided, how- 
ever, that in no case shall such official bond be in excess of the amount 
of twenty-five thousand dollars ($25,000.00). 

(2) Provided further, that upon a majority vote of the members of the 
association, the city or town treasurer shall be ex-officio treasurer of the fire 
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department relief association and the official bond of such city or town treas- 
urer shall cover the faithful discharge of his duties as ex-officio treasurer of 
the fire department relief association, and the cash in the firemen’s relief 
fund shall have the same protection as to depository securities furnished by 
banks, as the other funds of the city or town. All of the financial books and 
accounts of such association with reference thereto shall be subject at all 
times to examination by the state examiner. 

(3) The state examiner is hereby authorized, empowered and required 
to make such examination at least onee each year, for which service the 
association shall pay to the state treasurer on or before the first day of July 
of each year, in all cases where the fund is in excess of one thousand dollars 
($1,000), a fee in the amount of ten dollars ($10.00), which shall be credited 
to the state general fund. Upon complaint being duly made to him that the 
money or any part thereof paid under the provisions of this act to the treas- 
urer of such association has been or is being expended for any unauthorized 
purpose, and if such money upon examination is found to have been ex- 
pended contrary to the authority given, he shall so report to the governor, 
upon whose directions to the state auditor, no further warrants shall be 
issued to such fire department relief association treasurer until the money 
so expended has been returned. — 


History: En. Sec. 6, Ch. 129, L. 1911; 
re-en. Sec. 5130, R. C. M. 1921; amd. Sec. 
12, Ch. 58, L. 1927; amd. Sec. 1, Ch. 137, 
L. 1929; amd. Sec. 2, Ch. 30, L. 1933. 


Effect of Abolishment on Membership 
of Association 


Held, on quo warranto, that where a 
volunteer fire department had been abol- 
ished upon the creation of a paid depart- 
ment, the volunteer members were no 
longer members of the relief association, 
that an election of a treasurer by such 
members was illegal, and that a treasurer 


elected by the members of the paid de- 
partment was entitled to the possession 
of the property and funds of the associ- 
ation; courts may take judicial notice of 
the articles of incorporation in passing 
upon qualifications of members. State ex 
rel. Casey v. Brewer, 107 M 550, 558, 88 
P 2d 49. 


References 


State ex rel. Russ v. Fire Department 
Relief Association of City of Missoula, 
114 M 430, 434, 136 P 2d 989. 


‘Whenever 


11-1924. (5131) Duties of association and city treasurers. 
such fire department relief association is formed as provided by law and 
when the treasurer of such association has furnished the bond as provided 
by law, such city treasurer shall pay to said fire department relief asso- 
ciation treasurer all money in the hands of the city treasurer to the credit of 
said disability and pension fund taking the receipt of said treasurer and 
said city treasurer shall thereafter from time to time, as moneys are received 
by him for the credit of said fund or association turn the same over to the 
treasurer of said relief association, taking proper receipts therefor. 


History: En. Sec. 7, Ch. 129, L. 1911; 
re-en. Sec. 5131, R. C. M. 1921; re-en. 
Sec. 13, Ch. 58, L. 1927. c 


11-1925. (5132) Pensions to retired firemen. Each and every fire de- 
partment relief association organized and existing under the laws of this 
state shall pay to each of its members who elect to retire from active service 
after having completed twenty (20) years or more of active duty and has 
reached the age of fifty (50) years on the volunteer, paid, or partly paid 
and partly volunteer fire department of the city or town wherein such asso- 
ciation has been formed, out of ‘any money in the association’s “disability 
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and pension fund”, a “service pension” in an amount which shall be equal 
to one-half (1) of the sum last received by the member as a monthly com- 
pensation for his services as an active member of said fire department. Pro- 
vided, such association may at any time, by a two-thirds (24) vote of the 
members thereof, increase or decrease the said service pension whenever the 
financial condition of the association’s “disability and pension fund” shall 
warrant such action; provided, that no increase shall be effected as will in- 
crease the said “service pension” to an amount in excess of a sum equal to 
one-half (14) of the monthly active duty compensation last received by the 
member; provided, further, that no decrease shall be effected unless the 
balance in the “disability and pension fund” is less than one-half (14) of one 
(1%) per cent of the taxable valuation of all taxable property within the 
limits of the city, town, or municipality. In case of volunteer men the com- 
pensation shall in no event exceed the sum of seventy-five ($75.00) dollars 
per month. 


History: En. Sec. 8, Ch. 129, L. 1911; 
amd. Sec. 1, Ch. 66, L. 1919; re-en. Sec. 


during the time of such incapacity, and 
that in such a case the provisions of this 


5132, R. C. M. 1921; amd. Sec. 14, Ch. 58, 
L. 1927; amd. Sec. 1, Ch. 738, L. 1939; 
amd. Sec. 1, Ch. 98, L. 1945. 


Operation and Effect 


Held, that under section 11-1915, a city 
fireman may properly be awarded benefits 
from the firemen’s disability fund for in- 
capacity from duty caused by illness in 
an amount equal to his monthly salary 


section and 11-1926, providing for a ser- 
vice pension and limiting it to one-half 
the monthly salary last received by such 
member have no application. State ex rel. 
Barry v. O’Leary et al., 83 M 445, 449, 
450, 272 P 677. 


References 


State ex rel. Casey v. Brewer, 107 M 
550, 556, 88 P 2d 49. 


11-1926. (5133) Disability pension. Each and every fire department 
relief association, organized and existing under the laws of this state, shall 
pay a “disability pension”, out of any moneys in the association’s “disability 
and pension fund”, to each and every member of said association who has 
become injured or disabled by reason of sickness or injury contracted or 
received in line of duty, in an amount which shall be equal to one-half (14) 
of the sum last received as a monthly compensation by such injured or dis- 
abled member for services rendered the fire department of the city or town 
wherein such association has been formed. Provided, such association may 
at any time, by a two-thirds (24) vote of the members thereof, increase or 
decrease the said “disability pension” whenever the financial condition of 
the association’s “disability and pension fund” shall warrant such action; 
provided further that no member of said association shall be entitled to re- 
ceive said “disability pension” so long as he may be receiving an allowance 
or award under the Montana workmen’s compensation act; provided further, 
that no increase shall be effected as will increase the said ‘disability pension” 
to an amount in excess of a sum equal to one-half (14) of the monthly salary 
last received by the member; provided, further, that no decrease shall be 
effected unless the balance in the “disability and pension fund” is less than 
-one-half (1%) of one (1) per cent of the taxable valuation of all taxable 
property within the limits of the city, town, or municipality. In case of vol- 
unteer firemen such disability pension shall in no event exceed the sum of 
seventy-five ($75.00) dollars per month. 


_ History: En. Sec. 9, Ch. 129, L. 1911; 
amd. Sec. 2, Ch. 66, L. 1919; re-en. Sec. 
5133, R. C. M. 1921; amd. Sec. 15, Ch. 58, 
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L. 1927; amd. Sec. 2, Ch, 73, L. 1939; amd. 
Sec. 2, Ch. 98, L. 1945. 


11-1927 


Operation, and Effect 


Held, that under section 11-1915, a city 
fireman may properly be awarded benefits 
from the firemen’s disability fund for in- 
capacity from duty caused by illness in 
an amount equal to his monthly salary 
during the time of such incapacity, and 
that in such a case the provisions of sec- 
tion 11-1925 and this section, providing 
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one-half the monthly salary last received 
by such member have no application. State 
ex rel. Barry v. O’Leary et al., 83 M 445, 
449, 450, 272 P 677. 


References 

State ex rel. Casey v. Brewer, 107 M 
550, 556, 88 P 2d 49; Griffin v. Industrial 
Accident Fund, 111 M 110, 117, 106 P 2d 
346. 


for a service pension and limiting it to 


11-1927. (5134) Pensions to widows and orphans. Each and every fire 
department relief association, organized and existing under the laws of this 
state, shall pay to the widow or orphans of a deceased member of said asso- 
ciation, who, on the date of his decease, was an active member of the fire 
department in the city or town wherein such association has been formed, 
or had elected to retire from active service of said fire department and re- 
ceive a “service pension” as provided for by section 11-1925, or, prior to 
his decease had suffered a sickness or injury in line of duty, and was receiv- 
ing or was qualified to receive a “disability pension’, as provided by section 
11-1926, out of any money in the relief association’s “disability and pension 
fund’, a monthly pension in amount which shall be equal to one-half of the 
monthly compensation last received by such deceased member for his serv- 
ices as an active member of the fire department in the city or town wherein 
such association has been formed. Provided, such association may at any 
time, by a two-thirds vote of the members thereof, increase or decrease the 
said pension whenever the financial condition of the association’s “disability 
and pension fund” shall warrant such action; provided, that no increase shall 
be effected as will increase the said pension in an amount in excess of a sum 
equal to one-half (144) of the monthly compensation last received by the 
deceased member; provided, further, that no decrease shall be effected un- 
less the balance in the “disability and pension fund” is less than one-half 
(44) of one (1) per cent of the taxable valuation of all taxable property 
within the limits of the city, town, or municipality. Provided, that said 
pension shall be paid to the within named widow only so long as she remains 
unmarried, and further provided, that a widow of a deceased fireman shall 
not be entitled to the pension, provided for by this act, in those cases where 
the marriage was consummated after the fireman had elected to retire from 
active service and receive a “service pension” as provided for by section 
11-1925; or in those cases where the marriage was consummated after the 
fireman had qualified and was receiving a “disability pension” as provided 
for by section 11-1926, Provided further, that the pension herein provided 
for shall not be paid to the orphans of deceased firemen after they have at- 
tained the age of eighteen (18) years. In case of volunteer firemen such pen- 
sion shall in no event exceed the sum of seventy-five ($75.00) dollars per 
month. 

History: En. Sec. 10, Ch. 129, L. 1911; 
re-en. Sec. 5134, R. C. M. 1921; amd. Sec. 1939; amd. Sec. 3, Ch. 98, L. 1945. 

11-1928. (5135) Use of disability and pension fund of fire department 
relief association. Said fund shall not be used for any other purpose what- 
soever, other than for the payment of the following: 

1. A service pension to a member who, by reason of service, has become 
entitled to a service pension. 


16, Ch. 58, L. 1927; amd. Sec. 3, Ch. 73, L. 
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2. A pension to a member who has become maimed or disabled in line 
of duty. 

3. <A benefit or allowance to a member who has suffered injury in line 
of duty. 

4. <A benefit or allowance to a member who has contracted sickness in 
line of duty. 

5. To defray the funeral expenses of a member, in an amount not to 
exceed, however, the sum of two hundred fifty dollars ($250.00). 

6. Payment of a pension to the widow, orphan or orphans of a deceased 
member. 

7. The payment of premiums upon a blanket policy of insurance cover- 
ing the members of such fire department and providing for payment of 
compensation in case of death or injury to such member or any of them 
incurred in the line of duty in such fire department. 

8. All claims shall be paid by warrant duly authorized, drawn by the 
secretary, and countersigned by the president of the association and on 
presentation thereof, the treasurer shall pay the same out of the said dis- 
ability and pension fund. 


History: En. Sec. 11, Ch. 129, L. 1911; 40 Am. Jur. 975, Pensions, §§ 18, 19. 
re-en. Sec. 5135, R. C. M. 1921; amd. Sec. Misconduct of one seeking pension, or 
17, Ch. 58, L. 1927; amd. Sec. 1, Ch. 103, on account of whose services pension is 
L. 1931. sought as warranting denial of application 


therefor. 114 ALR 353. 
References 


State ex rel. Casey v. Brewer, 107 M 
550, 557, 88 P 2d 49. 


11-1929. (5136) Pensions exempt from legal process and nonassignable. 
Any payments made or to be made hereunder shall not be subject to judg- 
ments, garnishment, execution, or other legal process, and any person en- 
titled to such pension shall not have the right to assign the same, nor shall 
the association or trustees have the authority to recognize any assignment 
or pay over any sum So assigned. 

History: En. Sec. 12, Ch. 129, L. 1911; Exemptions€—49, 
re-en. Sec. 5136, R. C. M. 1921. 35 C.J.S. Exemptions § 43. 

-11-1930. (5137) Source and control of funds. Such association and 
such board of trustees shall have full charge, management, and control of 
the funds herein provided for, which said funds shall be derived from the 
following sources: 

1. From interest, rents, gifts, or money from other sources. 

2. From funds received from the state of Montana. 

3. From moneys raised by taxation under section 11-1912 of this code. 

History: En. Sec. 13, Ch. 129, L. 1911; 
re-en. Sec. 5137, R. C. M. 1921. 

11-1931. Hours of work of members of paid fire departments in cities 
of first class. The city council, city commission, or other governing body in 
cities of the first class, shall divide all members of the paid fire department 
into platoons of three shifts. The members of each shift shall not be required 
to work or be on duty more than eight (8) hours of each consecutive twenty- 
four hours, except in the event of a conflagration or other similar emergency 
when such members or any of them may be required to serve so long as the 
necessity therefor exists. Each member shall be entitled to at least one (1) 
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day off duty out of each eight-day period of service without loss of compen- 
sation. 
History: En. Sec. 1, Ch. 15, L. 1937. References 


Griffin v. Industrial Accident Fund, 111 
M 110, 114, 106 P 2d 346. 


11-1932. Minimum wages of firemen in cities of first and second class. 
From and after July 1, 1947, there shall be paid to each member of the fire 
department of cities or towns of the first or second class of ‘the state of 
Montana a minimum wage for a daily service of eight (8) consecutive hours 
work of at least two hundred and no/100 dollars ($200.00) per month to- | 
gether with the sum of one dollar ($1.00) per month additional per year 
for each year not exceeding ten years that such member shall have served 
hereafter on such fire department of such city or town. 

History: En. Sec. 1, Ch. 293, L. 1947. it is in conflict with said Ch. 293. It 


ees _ appears that there is no part of Sec. 2 of 
hase ok a ed a Ch. 15, L. 1937 which does not conflict 


Ch. 293, L. 1947, omitted from this code, With the ee 
which repeals Ch. 15, L. 1935 insofar as 


11-1933. Violation of this act shall be deemed a misdemeanor—penalty. 
Any person who shall violate any of the provisions of this act shall be deemed 
euilty of a misdemeanor, and upon conviction thereof, shall be punished by 
a fine of not less than one hundred ($100.00) dollars, or more than six hun- 
dred dollars ($600.00), or by imprisonment in the county jail for not less 
than thirty (30) days or more than seven (7) months, or by both such fine 
and imprisonment. . 

History: En. Sec. 3, Ch. 15, L. 1937. 


11-1934. Hours of work of members of paid fire departments in second 
class cities. The city council, city commission, or other governing body in 
cities of the second class, shall divide all members of the paid fire depart- 
ment into platoons of three shifts. The members of each shift shall not be 
required to work or be on duty more than eight (8) hours of each consecu- 
tive twenty-four hours, except in the event of a conflagration or other similar. 
emergency when such members or any of them may be required to serve so 
long as the necessity therefor exists. Each member shall be entitled to at 
least one (1) day off duty out of each eight-day period of service without 
loss of compensation. . 

History: En. Sec. 1, Ch. 136, L. 1939. 


11-1935. Minimum wage of firemen in cities of second class. There shall 
be paid to each member of the fire department of cities of the second class of 
the state of Montana a minimum wage for a daily service of eight (8) con- 
secutive hours work of at least one hundred forty and no/100 dollars 
($140.00) per month for the first year of service, and thereafter of at least 
one hundred forty and no/100 dollars ($140.00) per month, plus one dollar 
($1.00) per month for each additional year of service up to and including 
the tenth (10th) year of such additional service, it being hereby expressly 
declared the purpose and intent of this act to fix the minimum wage of 
members of the fire department of said cities of the second class of the state 
of Montana at the sum of one hundred forty and no/100 dollars ($140.00) 
per month and to increase said compensation annually thereafter at the rate 
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of not less than one dollar ($1.00) per month for each additional year of 
active service after the first year thereafter rendered by them, not exceeding 
ten (10) years of such service after the first year. Provided, that a new 
fireman, that is, a paid fireman when he is first employed shall for the first 
six (6) months following his employment be on probation during which time 
his pay shall be one hundred ten and no/100 dollars ($110.00) per month, 
thereafter, if he is still employed, his salary shall be one hundred forty and 
no/100 dollars ($140.00) per month plus one dollar ($1.00) per month for 
each additional year of service up to and including the tenth year of such 
additional service. 


History: En. Sec. 2, Ch. 136, L. 1939. The above section remains in the code 
because not specifically repealed. See Sec. 
2 of Ch. 293, L. 1947, omitted from this 
code, which repeals provisions of Ch. 136, 
insofar as they conflict “only.” 


NOTE.—The minimum monthly compen- 
sation provision of the above section was 
impliedly amended to increase the compen- 
sation to $200.00 per month by the enact- 
ment of Ch. 293, L. 1947 (See. 11-1932). 


11-1936. Volunteer fire departments — compensation. In addition to a 
paid department, the city council, city commission or other governing body 
in cities of the second class may make provision for a volunteer fire depart- 
ment in addition to the paid fire department which said volunteer fire de- 
partment shall be exempt from obligations in this act set out as applying to 
the paid department. Likewise shall the city commission or governing de- 
partment be exempted as to compliance with this act insofar as the same 
may pertain to the said volunteer fire department by way of penalties and in- 
fringements; a volunteer being described as one who is an enrolled member 
of the volunteer fire department and assists the paid fire department; who is 
eligible to serve only on the board of trustees of the fire department relief 
association of such city, provided not more than three volunteer members 
are on said board of trustees, but who shall not be entitled to receive a 
“service pension”. The governing body of said city may, at its discretion, 
pay an enrolled volunteer fireman the minimum of one dollar ($1.00) for at- 
tending a fire, and a minimum of one dollar ($1.00) for each hour or frac- 
tion of an hour after the first hour in active service at said fire, or returning 
any or all equipment to its proper place. 

History: En. Sec. 3, Ch. 136, L. 1939. 


11-1937. Supervision of volunteers. In the attending of fires any volun- 
teer shall act and serve under the supervision of the chief of the paid fire 
department. , 

History: En. Sec. 4, Ch. 136, L. 1939. 


11-1938. Violation of this act shall be deemed a misdemeanor—penalty. 
Any person who shall violate any of the provisions of this act shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than one hundred ($100.00) dollars, or more 
than six hundred ($600.00) dollars, or by imprisonment in the county jail 
for not less than thirty (30) days or more than seven (7) months, or by 
both such fine and imprisonment. 

History: En. Sec. 5, Ch. 136, L. 1939. 


11-1939. (5139) Rules and regulations governing firedepartments. The 
city councils or commissioners of cities of the first and ‘second class shall 
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have power to establish and promulgate rules and regulations governing the 
employment_of the members or employees of their respective fire depart- 
ments not inconsistent with this act. 


History: En. Sec. 2, Ch. 91, L. 1917; Municipal Corporations€—194. 
re-en. Sec. 5139, R. C. M. 1921. 43 C.J. Municipal Corporations § 1445 et 
seq. 


11-1940. (5140) Appointment of chief engineer of fire department—his 
powers and duties. The council of any city or town where there is no paid 
fire department may appoint a chief engineer of the fire department, to man- 
age and control the fire-engines and apparatus furnished by the city or town 
for the extinguishing and the prevention of fires, to superintend and direct 
all fire companies, and to examine and inspect all buildings, chimneys, flues, 
and boilers, and other things within the city or town, and require the same 
to be put in a safe condition or removed, if liable to cause fire. In case a 
paid fire department is established in any city or town, the council may by 
ordinance provide for the maintenance of the same, and the employment of 
the officers and employees thereof. 


History: En. Sec. 4816, Pol. C. 1895; clearly imply that a city government could 
re-en. Sec. 3325, Rev. C. 1907; re-en. Sec. abolish its volunteer fire department when 
5140, R. C. M. 1921. in its judgment a paid department should 


. , f be established in lieu thereof. State ex 
Authority to Abolish Volunteer Fire +e], Casey v. Brewer, 107 M 550, 557, 88 


Department P 2d 49. 
This section and section 11-1909 together 


CHAPTER 20 


FIRE PROTECTION IN UNINCORPORATED TOWNS—FIRE WARDENS, 
COMPANIES AND DISTRICTS 


Section 11-2001. Appointment of and duties of fire warden. 

11-2002. Removal of dangerous chimneys, etc.—penalty. 

11-2003. Fire companies—how organized. 

11-2004. Elect officers, make by-laws, exempt firemen. 

11-2005. County clerk may issue exempt certificates. 

11-2006. Seal and record of membership. 

11-2007. Duties of chief. 

11-2008. Fire protection—establishment of fire districts—disorganization cf 
fire districts. 

11-2009. Establishment of fire limits within unincorporated towns. 

11-2010. Commissioners ex officio directors of fire districts—issuance of bonds— 
limitation on amount—election—term—contracts for municipal fire 
protection. 

11-2011. Bond elections, manner of conducting—form of ballots—form and 

issuance of bonds. 

11-2012. Notice of sale of bonds—proceeds and delivery. 

11-2013. Liability on bonds. 

11-2014. Levy and collection of tax. 

11-2015. Payment and liquidation of bonds. 

11-2016. Sinking fund and redemption. 

11-2017. Payment of interest by county treasurer. 

11-2018. Printing of bonds and coupons. 

11-2019. Failure to pay proceeds of sale of bonds into treasury. 

11-2020. Volunteer firemen’s compensation act. 

11-2021. Volunteer firemen’s compensation fund. 

11-2022. Disability benefits allowed. 

11-2023. Qualification for compensation. 

11-2024. Claim for compensation—contents—filing—limitation on time for filing. 

11-2025. Payment of claim. 

11-2026. Administration of act. 
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11-2027. Rules and regulations to be made by industrial accident board. 
11-2028. Earnings to be part of fund. 

11-2029. Report of industrial accident board under act. 

11-2030. Fire insurance premium tax to be paid into fund. 

11-2031. Penalty for false statement or claims. 


11-2001. (5141) Appointment of and duties of fire warden. The board 
of county commissioners must, upon petition of ten residents of any unincor- 
porated city, town, or village in the county, appoint a fire warden for such 
city, town or village, whose duty it is to examine all chimneys, stoves, stove- 
pipes, ovens, furnaces, boilers, and appurtenances thereto belonging. 


History: En. Sec. 1, p. 101, L. 1876; re-en. Sec. 3230, Pol. C. 1895; re-en Sec. 
re-en. Sec. 639, 5th Div. Rev. Stat..1879; 2074, Rev. C. 1907; re-en Sec. 5141, R. C. 
re-en. Sec. 1139, 5th Div. Comp. Stat. 1887; M. 1921. 


11-2002. (5142) Removal of dangerous chimneys, etc.—penalty. When 
any chimney, stove, stovepipe, oven, furnace, boiler, or appurtenance thereto 
is defective, out of repair, or so placed in any building as to endanger it or 
any other building by communicating fire thereto, the fire-warden, on com- 
plaint of any citizen, either orally or in writing, or upon his own examination, 
or other satisfactory proof, must give written notice to the owner or occu- 
pant of the building or premises, directing the owner or occupant to repair 
the same so as to make it secure against accident by fire; and he may in the 
notice require the occupant or owner to replace any defective flue or stove- 
pipe with a new and safe one; and if the occupant or owner neglects for the 
space of three days to comply with the terms of said notice, he is guilty of 
a misdemeanor and punishable accordingly. 


History: En. Sec. 2, p. 101, L. 1876; 2075, Rev. C. 1907; amd. Sec. 1, Ch. 17, L. 
re-en. Sec. 640, 5th Div. Rev. Stat. 1879; 1921; re-en. Sec. 5142, R. C. M. 1921. 
re-en. Sec. 1140, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 3231, Pol. C. 1895; re-en. Sec. Municipal Corporations¢=202. 

43 C.J. Municipal Corporations § 1463. 


11-2003. (5148) Fire companies—how organized. Fire companies in in- 
corporated cities and towns are formed and organized under special laws, or 
under authority conferred upon the city or town government. Those in unin- 
corporated towns and villages are organized by filing, with the county clerk 
of the county in which they are located, a certificate in writing, signed by the 
foreman or presiding officer and secretary, setting forth the date of the 
organization, name, officers, and roll of active and honorary members, which 
certificate and filing must be renewed every three months. There must not 
be allowed to any such towns or villages more than one company for each 
one thousand inhabitants, but one company must be allowed in any city, 
town, or village where the population is less than one thousand. There must 
not be allowed to any fire company more than twenty-eight certificate 
members. 


History: En. Sec. 3232, Pol. C. 1895; References 
re-en. Sec. 2076, Rev. C. 1907; re-en. Sec. State v. Board of County Commissioners, 
5143, R. C. M. 1921. Cal. Pol. C. Sec. 3335. 62 M 69, 70, 202 P 1108. 


11-2004. (5144) Elect officers, make by-laws, exempt firemen. Every 
such fire company must choose or elect a foreman, who is the presiding offi- 
cer, and a secretary and treasurer, and may establish and adopt by-laws and 
mevalations and impose penalties, not exceeding five dollars, or expulsion 
for each offense. The officers and members of unpaid fire companies regu- 
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larly organized and exempt firemen are entitled to the following privileges 
and exemptions, viz: Exemption from payment of poll-tax, road-tax, and 
head-tax of every description; exemption from jury duty; exemption from 
military duty, except in case of war, invasion, or insurrection. Every fire- 
man who has served five years in an organized company in this state is an 
“exempt fireman,” and must receive from the chief engineer of the depart- 
' ment to which he belonged a certificate to that effect. Every active fireman 
must have a certificate of that fact, signed by the chief of the fire depart- 
ment or the foreman of the company to which he belongs; such certificates 
must be countersigned by the secretary, and over the seal of the company, 
if one is provided. Each certificate entitles the holder to exemption from 
military and jury duty. 

History: En. Sec. 3233, Pol. C. 1895; Jury€—55; Municipal Corporations¢= 
re-en. Sec. 2077, Rev. C. 1907; re-en. Sec. 194; TaxationC—106. 
5144, R. C. M. 1921. 50 O.J.8. Juries § 153; 43 C.J. Municipal 


Corporations § 1445 et seq.; 61 C.J. Taxa- 
tion § 2257 et seq. 


11-2005. (5145) County clerk may issue exempt certificates. In lieu of 
issuing certificates to exempt firemen by the chief of the fire department, as 
provided in the last section, on the certificate of the foreman and secretary 
of any fire company, or the chief of the department, provision being made 
therefor in the by-laws of the company, “exempt certificates” may be issued 
by the clerk of the county, over his official seal and signature, which entitles 
the holder to like exemption from military and jury duty. 


History: En. Sec. 3234, Pol. C. 1895; 
re-en. Sec. 2078, Rev. C. 1907; re-en. Sec. 
5145, R. C. M. 1921. 


11-2006. (5146) Seal and record of membership. Every fire depart- 
ment regularly organized may adopt a department seal, the name of the 
particular fire department to which it belongs, which must be under the 
control of and for the use of the secretary, and be by him affixed to exempt 
certificates, certificates of active membership, and such other documents as 
the by-laws may provide. The secretary of every department having a seal 
must take the constitutional oath of office and give such bond as the by-laws 
provide for the faithful performance of his duties. The secretary of the fire 
department, or fire company must keep a record of all certificates of exemp- 
tion or active membership, the date thereof, and to whom issued; and when 
no seal is provided, similar entries of certificates issued to obtain county 
clerk’s certificates. Every such certificate is prima face evidence of the facts 
therein stated. 


History: En. Sec. 3235, Pol. C. 1895; 
re-en. Sec. 2079, Rev. C. 1907; re-en. Sec. 
5146, R. C. M. 1921. 


11-2007. (5147) Duties of chief. The chief of every fire department 
must inquire into the cause of every fire occurring in the town of which he 
is the chief, and keep a record thereof; he must aid in the enforcement of all 
fire ordinances duly enacted, examine buildings in process of erection, report — 
violations of ordinances relating to prevention or extinguishment of fires, 
and, when directed by the proper authorities, institute prosecutions there- 
for, and perform such other duties as may be by proper authority imposed. 
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upon him. His compensation, if any, must be fixed and paid by the city or 
town authorities. He must attend all fires with his badge of office conspic- 
uously displayed, must prevent injury to, take charge of, and preserve all 
property rescued from fires, and return the same to the owner thereof on the 
payment of the expenses incurred in saving and keeping the same, the 
amount thereof, when not agreed to, to be fixed by any justice of the peace. 


History: En. Sec. 3236, Pol. C. 1895; Investigation of fires, sec. 82-1209. 
re-en, Sec. 2080, Rev. C. 1907; re-en. Sec. 


5147, R. C. M. 1921. Municipal Corporations¢-196. 
43 C.J. Municipal Corporations § 1457 et 
Cross-References seq. 


Inspection of fire equipment of build- 
ings, sec. 69-1808. 


11-2008. (5148) Fire protection — establishment of fire districts—dis- 
organization of fire districts. .The board of county commissioners is author- 
ized to establish fire districts in any unineorporated territory, town or 
village whenever requested in writing so to do by the owners of fifty per 
cent (50%) or more, of the area included within the proposed district and 
who constitute a majority of the taxpayers who are freeholders of such terri- 
tory, town or village, and whose names appear upon the last completed pre- 
ceding assessment roll; and at the time of the annual levy of taxes may levy 
a special tax upon all property within such districts for the purpose of buy- 
ing apparatus and maintaining the fire department of any such district, or 
for the purpose of paying to a city or town the consideration provided for 
in any contract with the council of such city or town for the extension of fire 
protection service to property within such district, and such tax must be 
collected as are other taxes. All moneys so collected by the county treasurer 
shall be disbursed by him upon warrants signed by the treasurer of the fire 
company and countersigned by its president or chief officer. In the drawing 
of such warrants. against the funds so collected by the county treasurer, the 
president or chief officer and treasurer of the fire company shall be governed 
by the by-laws of such fire company. It is provided that the provisions of 
this section shall not apply to payment>of bonds and interest thereon as » 
provided by sections 11-2010 to 11-2019. Any fire district organized under 
this Act may be dissolved when the board of county commissioners is re- 
quested in writing so to do by the owners of fifty per cent (50%) or more, 
of the area included within such fire district and who constitute a majority 
of the taxpayers who are freeholders of such territory, town or village and 
whose names appear upon the last completed assessment roll. 


History: En. Sec. 3237, Pol. C. 1895; References | 
re-en. Sec. 2081, Rev. C. 1907; amd. Sec. 1, State v. Board of County Commissioners, 
Ch. 16, L. 1915; amd. Sec. 1, Ch. 16, L. 62 M 69, 70, 202 P 1108. 
1921; re-en, Sec. 5148, R. C. M. 1921; amd. 
Sec. 1, Ch. 15, L. 1931; amd. Sec. 1, Ch. Municipal Corporations¢=2, 961. 
118, L. 1945; amd. Sec. 2, Ch. 97, L. 1947. 43 & 44 C.J. Municipal Corporations 
§§ 11 et seq.; 4306 et seq. 


11-2009. (5148.1) Establishment of fire limits within unincorporated 
towns. The board of county commissioners whenever a petition signed by 
two-thirds of the property owners of an unincorporated town is filed with 
them, are authorized, for the purpose of guarding against fire, to establish 
fire limits within the town and to prescribe rules and regulations for the con- 
struction and maintenance of fire proof buildings within such limits. 
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History: En. Sec. 1, Ch. 148, L. 1925. Municipal Corporations¢—603. 
43 C.J. Municipal Corporations § 439 et 
seq. 

11-2010. (5149) Commissioners ex-officio directors of fire districts— 
issuance of bonds—limitation on amount—election—term—contracts for 
municipal fire protection. (a) Whenever the board of county commis- 
sioners shall have established a fire district in any unincorporated terri- 
tory, town or village, said board of county commissioners shall be and is 
hereby constituted ex-officio a board of directors of such fire district. The 
board of directors of any duly established fire district in unincorporated 
territories, towns or villages within this state shall, whenever a majority of 
the directors so decide, submit to the electors of the district the question 
of whether the board shall be authorized to issue bonds to a certain amount, 
not to exceed three per cent (3%) of the per centum of the assessed value 
of the taxable property in such district, and bearing a rate of interest not 
exceeding six per cent (6%), for the purpose of purchasing fire equipment, 
necessary lands, erecting buildings for fire purposes, acquiring a water 
supply, purchasing or otherwise acquiring or constructing a water system 
and establishing pipe lines. No such bonds shall be issued unless a majority 
of all the votes cast at any such election shall be cast in favor of such issue. 
Such bonds may be either amortization or serial bonds, but shall not extend 
over a longer term than ten years. 


(b) The board of directors of such fire district may contract with the 
council of any city or town lying within three (3) miles of the farthest 
limits of the district, for the extension of fire protection service by such - 
city or town to property included within the district, and may agree to pay a 
reasonable consideration therefor, provided that the owners of ten per cent 
(10%) of the taxable value of the property in any fire district may elect 
either to make a contract with the city fire department for fire protection 
or to be ineluded in the fire district. 

History: En. Sec. 1, Ch. 107, L. 1911; References 


amd. Sec. 1, Ch. 19, L. 1921; re-en. Sec. — Cited or applied in State ex rel. Powers 
5149, R. C. M. 1921; amd. Sec. 1, Ch. 130, y. Dale, 47 M 227, 229, 131 P 670. 
L. 1925; amd. Sec. 3, Ch. 97, L. 1947. 


Municipal Corporations€-195, 918 (1). 
43 & 44 C.J. Municipal Corporations 
§§ 1445 et seq., 4166 et seq. 


11-2011. (5150) Bond elections, manner of conducting—form of ballots 
—form and issuance of bonds. (1) The time fixed for holding such elec- 
tion must be at least thirty days after the date of the order calling such 
election. Notice of such election must be given by the board of directors 
by posting notices thereof, at least ten days before the day of election, in 
three public places within such district, one of which must be at the polling 
place. The board of directors must designate a polling place within such 
district and name three persons residing therein, and who are qualified to 
vote at such election, as Judges and clerks of such election, and a copy of 
the order fixing the day of election must be delivered to the county clerk 
and recorder of the county in which such district is located immediately 
after the same is made. 

(2) Upon receipt of the copy of such order the county clerk and 
recorder must, at least twenty days before the day fixed for holding such 
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election, cause a notice to be posted in at least three public places in such 
fire district, stating that the register of voters for the precinct in which 
such district is located will be closed on a day to be specified therein, and 
which must be the tenth day before the day for holding such election, and 
on the day specified therein the register of voters for such precinct must 
be closed and remain closed until after the holding of such election. 

(3) The county clerk and recorder shall, immediately after the closing 
of registration for such precinct, make a copy of the register of voters for 
such precinct and deliver the same to the county treasurer who shall compare 
the same with the assessment books for the last assessment for state and 
county taxes, and note after the name of each person contained in such regis- 
ter whether such person’s name appears on such assessment books, and make 
out and sign a certificate giving the names of all such persons whose names 
do appear on such assessment books and attach the same to such register, 
and the treasurer must then return such register to the county clerk and 
recorder who must deliver the same to the persons named as judges and 
clerks of such election. 

(4) At such election no person whose name does not appear in such 
treasurer’s certificate as a taxpayer whose name appears on the last assess- 
ment books shall be permitted to vote, and no person whose name does 
so appear. in such certificate shall be permitted to vote unless he shall reside 
within the limits of the fire district, and every person offering to vote at 
such election, and otherwise qualified to do so, must make and subscribe an 
affidavit, before one of such judges of election, stating that he actually 
resides within the limits of such fire district, and all such affidavits shall be 
preserved and delivered to the board of directors of the district at the 
same time the returns are delivered to such board. The polls for such 
election shall be opened at 1 o’clock in the afternoon and remain open until 
6 o’clock in the afternoon. The judges and clerks shall count the votes 
east at such election and shall make a return thereof to the directors of 
district, who shall canvass and declare the result of such election. 

(5) The board of directors shall cause the affidavits herein provided 
for and the ballots to be prepared for such election in a number equal to 
the total number of registered electors in the precinct in which the district 
is located, which ballots shall be substantially in the following form: 


“Shall bonds be issued and sold to the amount of ......................-.---- dollars 
and bearing not to exceed 6% interest per annum and for a period not 
excecdaniranenfen lig Beolinn.__. years for the purpose of (state purpose).” 


[] BONDS—YES. 


[J BONDS—NO. 


(6) The elector shall prepare his ballot by marking an X in the square 
before the proposition for which he desires to vote. If a majority of the 
votes cast at such election is in favor of issuing bonds the board of direc- 
tors shall issue such bonds; such bonds shall be issued in substantially the 
same manner and form as bonds of school districts of the third class, 
shall bear the signature of the chairman of the board of directors, and of 
the county recorder, as ex-officio secretary of the fire district; if coupons 
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are attached to the bonds they shall also be signed by such chairman and 
secretary, provided that a lithographic, printed or engraved facsimile sig- 
nature of the president and secretary may be affixed to the coupons if so 
recited in the bonds, and the seal of the fire district shall be affixed to 
each bond. Each bond shall be registered in the office of the county treas- 
urer in a book provided for that purpose, which shall show the number 
and amount of each bond and the person to whom the same is issued or 
sold; and the said bonds shall be sold by the board of directors as herein- 
after provided. | | 

| History: En. Sec. 2, Ch. 107, L. 1911; Municipal Corporations¢918 (1-5), 929, 
re-en. Sec. 5150, R. C. M. 1921; amd. Sec. 936. 


1, Ch. 130, L. 1925. . 44 C.J. Municipal Corporations §§ 4166 
et seq., 4180, 4202 et seq. 


11-2012. (5151) Notice of sale of bonds—proceeds and delivery. The 
fire directors shall give notice by advertisement in some newspaper published 
in this state, for a period of not less than four weeks, to the effect that the 
said fire directors will sell said bonds (briefly describing the same), and 
stating the time when and place where such sale will take place; provided, 
that the said bonds shall not be sold for less than their par value, and that 
the said directors are authorized to reject any bids, and to sell said bonds 
at private sale, if they deem it for the best interest of the district; and all 
moneys arising from-the sale of said bonds shall be paid forthwith into the 
treasury of the county in which such district may be located, to the credit 
of said district, and the same shall immediately be available for the purpose 
authorized by this title; provided; that. no such bonds shall be delivered by 
the board of directors antess the moneys therefor have been paid into the 
county treasury. 


History: En. Sec. 3, Ch. 107, L. 1911; Municipal Corporations€—921 ‘aid 3). 
re-en. Sec. 5151, R. C. M. 1921. ... 44 C.J. Municipal Corporations § 4192. 


11-2013. (5152) Liability on bonds. The faith of each fire district is 
solemnly pledged for the payment of the interest and redemption of the 
principal of the bonds which shall be issued under the provisions of this act. 
And for the purpose of enforeing the provisions of this act, each fire district 
shall be a body corporate, which may sue and be sued by or in | the name 
of the board of fire directors of such district. 

History: En. Sec. 4, Ch. 107, L. 1911; Municipal Corporations€—953, 1016. 
re-en. Sec. 5152, R. C. M. 1921. |= | 44 C.J. Municipal Corporations §§ 4220 
et seq., 4649 et seq. 

11-2014. (5158) Levy and collection of tax. The fire directors of each 
district shall ascertain and levy annually the tax necessary to pay the 
interest when it becomes due, and a sinking fund to redeem the bonds at 
their maturity; and said tax shall become a lien upon the property in said 
fire district, and be collected in the same manner as other taxes for fire 


purposes. 
History: En. Sec. 5, Ch. 107, L. 1911; Municipal Corporations¢=965. 
re-en. Sec. 5153, R. C. M. 1921. . 44 C.J. Municipal Corporations § 4315. 


11-2015. (5154) Payment and liquidation of bonds. (1) The county 
commissioners, at the time of making the levy of taxes for county purposes, 
must levy a tax for that: year upon the taxable property in such district, 
for the interest and redemption of said bonds, and such tax must not be 
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less than sufficient to pay the interest of said bonds for that year and such 
portion of the principal as is to become due during such year, and in any 
event must be high enough to raise, annually, for the first half of the term 
said bonds have to run, a sufficient sum to pay the interest thereon; and dur- 
ing the balance of the term, high enough to pay such annual interest, and to 
pay annually a portion of the principal of said bonds equal to a sum pro- 
duced by taking the whole amount of said bonds outstanding and divide it 
by the number of years said bonds have to run; and all money so levied, 
when collected, must be paid into the county treasury to the credit of 
such district, kept in a separate fund, and be used for the payment of 
principal and interest on said bonds, and for no other purpose; provided, 
that the board may, with the surplus of such sinking fund, when the same 
shall be one thousand dollars or more, purchase any of the outstanding bonds 
issued by the board. Such purchase shall be made at. the lowest price such 
bonds can be purchased at, but at no more than par value of such bonds; 
and whenever there shall be such a surplus of sinking fund amounting to 
the sum of one thousand dollars, the board shall purchase therewith like 
bonds on the same terms and conditions as hereinbefore specified. 


(2) If for any reason such bonds cannot. be purchased as hereinbefore 
specified, such sinking fund shall be invested. by the treasurer under the 
direction of the board of directors, at such times as the board shall direct, in 
the interest-bearing bonds of the United States or of the state of Montana, 
which shall be purchased at the lowest market price. Interest accruing 
upon such bonds shall be invested in the same manner, and for the same 
purpose, as sinking fund. Such bonds shall be held by the treasurer. until 
the principal of any bonds issued by the board of. directors shall become 
due, and shall be sold at. the highest market price, and the proceeds applied 
to the payment of bonds; provided, further, that if at any time the board 
shall deem it best, it shall be lawful to sell such bonds for the purpose of 
purchasing the bonds issued by such board; but all such sales shall be at 
the highest market price, and the bonds of the board, purchased with the 
proceeds of such. sale, shall be purchased at the lowest price they can be 
obtained for, and not above the par value of such bonds; provided, further, 
that the bonds first maturing shall be purchased, if they can be purchased, 
on terms as favorable to the board as others offered for sale.to the said 
board. All bonds of the said board purchased under the authority hereby 
given, or paid by the board, shall be forthwith canceled as provided in 
the next succeeding section. 


History: En. Sec. 6, Ch. 107, L. 1911; Municipal Corporations€~951-954. 
re-en. Sec. 5154, R. C. M. 1921. 44 O.J. Municipal Corporations §§ 4215, 
es . 4220, 4221. 


11-2016. (5155) Sinking fund and redemption. When the sum in said 
sinking fund shall equal or exceed the amount of any bond then due, the 
eounty treasurer shall give notice to each bondholder, if known to him, and 
shall post in his office a notice that he will, within thirty days from the date 
of such notice, redeem the bonds then payable, giving the numbers thereof, 
and preference shall be given to the oldest issue; and if at the expiration 
of the said thirty days the holder or holders of said bonds shall fail or 
neglect to present the same for payment, interest thereon shall cease; but 
the treasurer shall at all times thereafter be ready to redeem the same 
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on presentation, and when any bonds shall be so purchased or redeemed, 
the county treasurer shall cancel all bonds so purchased and redeemed, 
by writing across the face of such bond or bonds, in red ink, the word 
“Redeemed,” and the date of such redemption; provided, that whenever, 
in the judgment of the board of fire directors and prior to the redemption 
_of said bonds, said board shall deem it advisable and for the best interests 
of the fire district to invest said sinking fund, or any part thereof, the 
board may, by an order entered upon their minutes, direct and require the 
county treasurer to invest said sinking fund, or any part thereof, in state 
or county bonds or warrants until such redeemable period. 


History: En. Sec. 7, Ch. 107, L. 1911; 
re-en. Sec. 5155, R. C. M. 1921. 


11-2017. (5156) Payment of interest by county treasurer. The county 
treasurer shall pay out of any moneys belonging to a fire district the interest 
upon any bonds issued under this title by such district, when the same shall 
become due, upon the presentation at his office of the proper coupon, which 
shall show the amount due, and the number-of the bond to which it belonged ; 
and all coupons so paid shall be reported to the fire directors at their first 
meeting thereafter. 


History: En. Sec. 8, Ch. 107, L. 1911; 
re-en. Sec. 5156, R. C. M. 1921. 


11-2018. (5157) Printing of bonds and coupons. The fire directors of 
any district shall cause to be printed or lithographed, at the lowest rates, 
suitable bonds, with the coupons attached, when the same shall become 
necessary, and pay therefor out of any moneys in the county treasury to the 
credit of said fire district. 


History: En. Sec. 9, Ch. 107, L. 1911; Municipal Corporations€~929. 
re-en. Sec. 5157, R. C. M. 1921. 44 C.J. Municipal Corporations § 4202 e 
seq. 


11-2019. (5158) Failure to pay proceeds of sale of bonds into treasury. 
If any of the fire directors of any district shall fail or refuse to pay into the 
proper county treasury the money arising from the sale of any bonds pro- 
vided for by this title, they shall be deemed guilty of a felony, and, upon 
conviction thereof, shall be punished by imprisonment in the state peni- 
tentiary for a term of not less than one year nor more than ten years. 


History: En. Sec. 10, Ch. 107, L. 1911; Municipal Corporations¢—921(3). 
re-en. Sec. 5158, R. C. M. 1921. 44 C.J. Municipal Corporations § 4192. 


11-2020. (5158.1) Volunteer firemen’s compensation act. This act shall 
be known and may be cited as the Volunteer Firemen’s Compensation act. 
History: En. Sec. 1, Ch. 65, L. 1935. Right of firemen to recover under Work- 
men’s Compensation Acts. 10 ALR 201 and 
Municipal Corporations€-176(3). . 81 ALR 478. 
43 C.J. Municipal Corporations § 97414. 


11-2021. (5158.2) Volunteer firemen’s compensation fund. There shall 
be and hereby is created a fund to be known as the volunteer firemen’s 
compensation fund. 

History: En. Sec. 2, Ch. 65, L. 1935. 


11-2022. (5158.3) Disability benefits allowed. Every member of a fire 
company organized in an unincorporated town or village under the laws of 
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this state, shall be entitled to receive compensation for disability incurred 
while in the performance of his duties as such fireman, when such disability 
necessitates the services of a physician or surgeon, while confined or non- 
confined, in the following amounts: 

a. If confined to a hospital, the actual cost of hospitalization, and the 
reasonable charges of a duly licensed physician or surgeon, not to exceed 
two hundred fifty dollars ($250.00). 

b. If not confined to a hospital, the actual reasonable charges of a duly 
licensed physician or surgeon, not to exceed seventy-five dollars ($75.00). 

e. If confined to his home, and such confinement necessitates the services 
of a nurse, then the actual charges of such nurse, together with the actual 
reasonable charges of attending physician or surgeon, not to exceed one 
hundred seventy-five dollars ($175.00). 

History: En. Sec. 3, Ch. 65, L. 1935. 


11-2023. (5158.4) Qualification for compensation. In order to qualify 
for the compensation herein provided, the fireman must be an enrolled active 
member of a fire company organized under the laws of the state of Montana 
in an unincorporated town or village, at the time of such injury or sickness 
for which compensation hereunder is claimed. 

History: En. Sec. 4, Ch. 65, L. 1935. 


11-2024. (5158.5) Claim for compensation—contents—filing—limitation 
on time for filing. A fireman claiming compensation hereunder must file his 
claim with the industrial accident board upon a form to be provided therefor, 
which claim shall contain the name and address of the claimant, date, place 
and manner of incurring of disability, name and address of attending 
physician or surgeon and/or nurse, if any, dates of confinement, if con- 
fined, or if not confined, dates of attendance by physician or surgeon, dates 
of attendance by nurse; affidavit of attending physician or surgeon as to 
nature of disability, number and dates of attendance and statement of 
charges; if confined to hospital, an affidavit of person in charge stating 
nature of disability, dates of confinement and expenses incurred while so 
confined; affidavit of chief or secretary of fire company stating that said 
fire company was duly organized under the laws of Montana in an unincor- 
porated town or village, statement that claimant was, at the date of dis- 
ability an active enrolled member of such company, and that the disability 
was incurred in line of duty; an affidavit of the nurse stating the nature of 
disability, dates of attendance, and statement of charges for services; said 
claim shall be verified by the claimant, the attending physician or surgeon 
and nurse, if any, and by the person in charge of the hospital, if confined ; 
said claim shall be filed with the board within one year from date of 
disability. 

History: En. Sec. 5, Ch. 65, L. 1935. 

11-2025. (5158.6) Payment of claim. Upon the receipt of a claim by 
the industrial accident board, if the same is found to be in compliance with 
the provisions of section 11-2024, the board must order the allowance thereof, 
and pay the same by warrants drawn upon the volunteer firemen’s fund to 
the order of the attending physician or surgeon, attending nurse, and 
hospital. wont Pd bushi 

History: En. Sec. 6, Ch. 65, L. 1935. 
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_ 11-2026. (5158.7) Administration of act. The industrial accident board 
of the state of Montana shall administer this act, and all payments made 
hereunder shall be made from the volunteer firemen’s compensation fund, by 
warrants drawn by the board upon such fund. 

History: En. Sec. 7, Ch. 65, L. 1935. 


11-2027. (5158.8) Rules and regulations to be made by industrial acci- 
dent board. The industrial accident board shall make such rules and regula- 
tions as it deems necessary and advisable in the administration of this act 
not inconsistent with the provisions hereof. Necessary expenses for office 
supplies, stationery and forms shall be a charge against the fund. 

History: En. Sec. 8, Ch. 65, L. 1935. 


11-2028. (5158.9) Earnings to be part of fund. All earnings made by 
the volunteer firemen’s compensation fund by reason of interest paid for 
the deposit thereof, or otherwise, shall be credited to and become a part of 
said fund. 

‘History: En. Sec. 9, Ch. 65, L. 1935. 


11-2029. (5158.10) Report of industrial accident board under act. The 
industrial accident board shall, at the time specified in section 92-842 for 
making report therein provided, make a report. to the governor covering the 
operations and proceedings for the preceding fiscal year relative to its 
administration under this act, with such suggestions or recommendations 
as it may deem of value for public information. 

History: En. Sec. 10, Ch. 65, L. 1935. 


11-2030. (5158.11) Fire insurance premium tax to be paid into fund. 
The state auditor and ex-officio commissioner of insurance of the state of 
Montana shall annually deposit in the “Volunteer Fireman’s Compensation 
Fund,” herein created, such sum as shall be equivalent to five per cent (5%) 
of premium taxes collected from insurance companies authorized to effect 
insurance against risks enumerated in paragraph 1 of section 40-1409, pur- 
suant to section 40-1302, as shall remain after the amounts provided for by 
section 11-1919 shall have been first deducted. 


History: En, Sec. 11, Ch. 65, L. 1935; | Insurance¢>7. 
amd. Sec. 1, Ch. 125, L. 1947. . 44 C.J.8. Insurance § 71. 


11-2031. (5158.12) Penalty for false statements or claims. Any person 
required to make a statement or affidavit hereunder, who shall wilfully 
falsify such statement or affidavit, and any person who shall file a false claim 
hereunder, shall be guilty of a misdemeanor and upon conviction thereof 
shall be sentenced to pay a fine of not exceeding five hundred ($500.00) dol- 
lars, or to undergo imprisonment not exceeding six months, or both such 
fine and imprisonment. (seu 

History: En. Sec. 12, Ch. 65, L. 1935. 


CHAPTER 21 
' MUNICIPAL REGULATION OF PLUMBING—-PLUMBING LICENSE 
Section 11-2101) Plumbers must procure license. 
11-2102. Application for license. 
11-2103. Board of plumbing examiners—examination of applicants. 
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11-2104. 


Application by master or journeyman plumber for license. 
11-2105. 


Examination fees—renewal of licenses. 


11-2106. Apprentices—rules and regulations. 
11-2107. Use of moneys paid as license fees. 
11-2108. Revocation of licenses. 
11-2109. Quorum of board of examiners. 
11-2110. Issuance of license without examination. 
11-2111. Violation of law a misdemeanor. 
11-2101. (5183) Plumbers must procure license. Any person working 


at the business of plumbing, in any incorporated city or town in this state 
containing more than three thousand inhabitants, either as a master plumber 
or aS a journeyman plumber, shall first secure a license as hereinafter 


provided. 


History: En. Sec. 1, Ch. 29, L. 1913; 
re-en. Sec. 5183, R. C. M. 1921. 


Constitutionality 


Defendant was convicted in a justice 
court of engaging in the business of plumb- 
ing without obtaining a license (this sec- 
tion et seq.); he appealed to the district 
court where, after trial, the court entered 
judgment that the statute in question was 
unconstitutional and discharged defendant. 
The state appealed. Held, that the judg- 
ment does not fall within any one of the 
provisions of section 94-8104, granting the 
state the right of appeal in a criminal case, 
and appeal dismissed. State v. Wright, 
91 M 427, 8 P 2d 646. 

Sections 11-2101 to 11-2111 known as 
plumbers’ act held valid on contention 
they were unconstitutional as delegating 
legislative power to a municipal examining 
board, in appeal from judgment imposing 
a fine for engaging in plumbing business 
without first obtaining a license prescribed 


by above sections. State v. Stark, 100 M 
365, 376, 52 P 2d 890. 


Right of Appeal 


While sections 11-2101 to 11-2111 do not 
provide for review by the courts from the 
decisions of the board of examiners en- 
trusted with administration of plumbers’ 
license act, an aggrieved applicant for a 
license may, by mandamus, or other ap- 
propriate proceeding have the matter re- 
viewed by the courts if the board’s action 
is arbitrary or capricious. State v. Stark, 
100 M 365, 375, 52 P 2d 890. 


Licenses@-11 (1). 

37 C.J. Licenses § 73. 

41 Am. Jur. 665, Plumbers, Electricians, 
and Other Artisans, §6 et seq. 

Reasonableness of amount of license fee 
imposed upon plumbers. 114 ALR 573. 

What constitutes plumbing or plumbing 
work within statute or ordinance requiring 
license or otherwise regulating plumbers 
or plumbing work. 125 ALR 718. 


11-2102. (5184) Application for license. Any such person desiring to 
work at the business of plumbing. in any such city or town shall file his ap- 
plication for a license with the secretary of the board of examiners of such 
city or town, and shall, at such time and place as may be designated by the 
board of examiners of plumbers of such city or town, be examined as to 
his qualifications for working in such business. 

History: En. Sec. 2, Ch. 29, L. 1918; = Licenses@=22. 
re-en. Sec. 5184, R. C. M. 1921. 37 C.J. Licenses § 98. 


References 
State v. Wright, 91 M 427, 8 P 2d 646. 


11-2103. (5185) Board of plumbing examiners—examination of appli- 
cants.. Within sixty.days after this act becomes a law, the mayor of each 
such city or town shall appoint a board of plumbing examiners, consisting of 
three members—one journeyman plumber, one master plumber, and the 
health officer of said city or town.. Two of the members of said board shall . 
be practical plumbers, well versed in modern, sanitary plumbing, sanitation, 
and sewerage, and the members of said board shall serve for a period of 
three years from the date of their appointment; provided, however, the 
first board shall serve as follows: One member for one year, one member 
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for two years, and one member for three years, and the mayor in making 
the appointment, shall designate the time that each member constituting the 
first board shall serve. Thereafter, upon the expiration of the term of office 
of each member of the board, or when a vacancy occurs, the mayor shall 
make a new appointment for unexpired term, or for a period of three years. 
In those cities which have a plumbing inspector, such plumbing inspector, 
shall, ex-officio, be a member of such board of examiners. The members of 
the said board shall be entitled to a compensation of five dollars per diem, 
each, for each and every day while actually engaged in the work of the 
board; the compensation, however, to be paid from the revenues realized 
under the provisions of this act, but not otherwise. Any applicant for a 
license to work at the business of plumbing in any such city or town shall 
be examined as to his qualifications by the board of examiners of plumbers 
for such city or town. It shall be the duty of the said board to examine 
each applicant for a license as provided for in this act, two to determine 
his qualifications and fitness for carrying on the business of a master plumber 
or journeyman plumber, and if the applicant successfully passes the examin- 
ation as prescribed by the said board, then a license shall be issued to such 
applicant for such license, authorizing him to engage in the business and 
occupation of a master plumber or a journeyman plumber, as the case may 
be, which license, when issued, shall authorize the holder thereof to carry 
on the business of a master plumber or a journeyman plumber in any of 
said cities or town. 


History: En. Sec. 3, Ch. 29, L. 1913; References 
re-en. Sec. 5185, R. C. M. 1921. State v. Wright, 91 M 427, 8 P 2d 64@ 


11-2104. (5186) Application by master or journeyman plumber for 
license. Any person, firm, or corporation, desiring to engage in or work 
in the business of plumbing, either as a master plumber or as a Journeyman 
plumber, in any of said cities or towns, shall apply to the secretary of said 
board of plumbing examiners in such city or town, by filing a written appli- 
cation with the secretary of the board, stating his place of residence, age, 
experience, and the place where he has acquired his experience, and shall 
at such time and place as may be designated by the said board, as herein 
provided for; be examined as to his qualifications for said license. In the 
case of a firm or corporation, the examination and issuing of a license to 
any one member of the firm, or to the manager of the corporation, shall 
satisfy the requirements of this act as to master plumbers, but not as to 
journeymen plumbers; provided, however, that no person shall do the work 
of a master plumber unless licensed as provided for in this act. 


History: En. Sec. 4, Ch. 29, L. 1913; 
re-en. Sec. 5186, R. C. M. 1921. 


11-2105. (5187) Examination fees—renewal of licenses. No applicant 
for a master plumber’s license shall be entitled to submit to the examinations 
prescribed by the said board of plumbing examiners until he shall have 
deposited with the secretary of said board the sum of ten dollars as an 
examination fee, and no applicant for a journeyman plumber’s license shall 
be entitled to submit to the examination prescribed by the said board of 
plumbing examiners until he shall have deposited with the secretary of said 
board the sum of two dollars as an examination fee, such examination fee 
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to be returned to the applicant in case he fails to pass the examination and 
is refused a license; each license when issued shall expire one year from 
the date of its issuance, and shall have no force or effect after the expiration 
of one year after the date of its issuance. Any license, however, issued 
to a master plumber or a journeyman plumber shall be renewed annually, 
without examination, at any time prior to its expiration, by a written request 
for its renewal, directed to the secretary of the said board of plumbing 
examiners, and the payment of the sum of two dollars and fifty cents for 
a renewal of a master plumber’s license, and the sum of one dollar for a 
journeyman plumber’s license, and any such renewal shall also be for the 
period of one year. 


History: En. Sec. 5, Ch. 29, L. 1913; Licenses€29, 36. 
re-en. Sec. 5187, R. C. M. 1921. 37 C.J. Licenses §§ 66, 116. 


11-2106. (5188) Apprentices—rules and regulations. Nothing in this 
act shall prohibit any person from working as an apprentice in said trade 
of plumbing with a plumber duly licensed by said board as herein provided 
for, and under such rules and regulations as may be prescribed from time 
to time by said board of plumbing examiners; provided, the name and resi- 
dence of each apprentice, and the names and residences of their employers, 
shall be duly filed with said board, and a record in a suitable book, to be 
provided: by said board, shall be kept by said board, showing the names and 
residences of such apprentices. 


History: En. Sec. 6, Ch. 29, L. 1913; Licenses€11 (1). 
re-en. Sec. 5188, R. C. M. 1921. 37 C.J. Licenses § 73. 


11-2107. (5189) Use of moneys paid as license fees. All moneys paid 
for license fees as provided for in this act shall be placed in the custody 
of the city or town treasurer, who shall keep such sums in a distinct fund, 
and any moneys in such fund shall be applied in defraying any expenses in- 
eurred by the board of examiners of plumbers in any such city or town in 
carrying out the provisions of this act. 


History: En. Sec. 7, Ch. 29, L. 1913; Licenses©~33. 
re-en. Sec. 5189, R. C. M. 1921. 37 C.J. Licenses § 129. 


11-2108. (5190) Revocation of licenses. The license and permit granted 
as herein provided may be at any time revoked for incompetency, dereliction 
of duty, or other sufficient cause, after a full and fair hearing by said board. 

History: En. Sec. 8, Ch. 29, L. 1913; Licenses¢—38. 
re-en. Sec, 5190, R. C. M. 1921. 37 C.J. Licenses § 109 et seq. 

11-2109. (5191) Quorum of board of examiners. A majority of said 
board of plumbing examiners shall constitute a quorum for the purpose of 
transacting any and all business that may come before the board. 

History: En. Sec. 9, Ch. 29, L. 1913; Licenses¢—21. 
re-en. Sec. 5191, R. C. M. 1921. 37 C.J. Licenses § 96. 

11-2110. (5192) Issuance of license without examination. All master 
and journeymen plumbers, now engaged in the business of actually or 
regularly working at the trade of plumbing shall be entitled to a license, 
to be issued by said board of plumbing examiners immediately after its 
organization as provided for by this act, without submitting or being re- 
quired to submit to any examination whatever, upon the payment by each 
of the applicants for such license of the sum of ten dollars in the case of the 
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master plumber, and two dollars in the case of a journeyman plumber, and 
such license, when issued, shall be renewed from time to time annually as 
hereinbefore provided. 


History: En. Sec. 10, Ch. 29, L. 1913; 
re-en. Sec. 5192, R. O. M. 1921. 


11-2111. (5193) Violation of law a misdemeanor. Any person working 
at the business of plumbing, or maintaining or conducting a plumbing shop 
in any incorporated city or town in this state, containing more than three 
thousand inhabitants, who violates any provisions of this act, shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof in any court 
of competent jurisdiction, shall be punished by a fine of not less than ten 
dollars and not more than one hundred dollars for each separate offense. 


History: En. Sec. 11, Ch. 29, L. 1913; Licenses¢—40. 
re-en. Sec. 5193, R. C. M. 1921. 37 O.J. Licenses § 151 et seq. 


Licenses@=20. 
37 C.J. Licenses § 92 et seq. 


Section 11-2201. 


CHAPTER 22 
SPECIAL IMPROVEMENT DISTRICTS 


Special improvements—powers of cits council. 


11-2202. Special improvement districts—placing wires underground—cost per 
lineal: foot. 

11-2203. Connections with water and gas-pipes. 

11-2204, Resolution of intention—notice—materials. . 

11-2205. Assessment of extended district including lots not fronting on improve- 
ment. 

11-2206. Protests against proposed work. 

11-2207. Jurisdiction to order proposed improvements. 

11-2208. Sufficiency of description after resolution of intention. 

11-2209. Bid for work and award of contract. 

11-2210. Contract by owner to do work. ; 

11-2211. Reletting contract after default of contractor. 

11-2212. Default of eontractor—reletting of work. 

11-2213. Bond of contractor. 

11-2214. Methods for payments of improvements. 

11-2215. Including and assessing unplatted lands in improvement district. 

11-2216. Sewer systems. 

11-2217. Cities and towns may establish sewage treatment and disposal. plants. 

11-2218. May issue bonds—sinking fund—rates for fiance etc. 

11-2219. Rates and charges for services. 

11-2220. Income to be kept separately. 

11-2221. Covenants with holders of bonds—users of system must pay oe service 
—no tax liability incurred—registration of bonds. 

11-2222. Assessment to pay cost of improvements. 

11-2223. Hearing of objections—modification of assessment. 

11-2224. Care of street parking—resolution levying assessment. 

' 11-2225. Damages to property and payment-thereof. 

11-2226. Construction of: sidewalks and curbs without. formation of special: im- 
provement district. 

11-2227. Interest on assessments. 

11-2228. Costs and expenses considered as cost of improvements. 

11-2229. Assessments as lien upon property. 

11-2230. Mistakes or misnomers not to invalidate assessment. 

11-2231. Form of.bonds and warrants. 

11-2232. Payments under contracts. 

11-2233. Collection of city taxes and assessments by county transirror’ eerumee 
tion. 

11-2234. City treasurer to collect special assessments, when. 

11-2235. City treasurer may collect special. assessments, when. 

11-2236.. Special assessments, when payable. 

11-2237. Delinquent assessments may be reinstated. 
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of > (11-2238. :Correction:of:assessment—collection upon relevy of :tax. 

11-2239, Payment of taxcunder protest—action to recover. 

11-2240. Mistake in name or description not fatal... 

11-2241. . Owner of property—definition of terms—publication of orci 

11-2242. Adjournment of hearing by council. 

11-2243. Posting and Pupmeation of ee by clerk -¢0.6ch, of errors in pro- 

- ceedings. 
11.2244. Curative section concerning scaial improvements. 
11-2245. Special. improvement districts for lighting streets -sapponbiounienk of. 
oii cost. 

11-2246. Apportionment of costs—assessments. _ 

11-2247. Resolution of intention—notice—protest—hearings—installation of sys- 

tem. 
11-2248. Objections to irregular proceedings. 

11-2249. Bonds and warrants—interest—redemption. 

11-2250. Preparatory expense—accounts by engineer. 

11-2251. Assessing cost of system—-resolution—hearings—funds. 

11-2252. Maintenance of system—assessment of costs. 

11-2253. Effect of mistake as to ownership of peeves 

(11-2254. Remedies.for correction of errors. 

11-2255. Procedure for discontinuance of system. so 

11-2256. Repealing and saving clauses. 

11-2257. Property of United States not liable for ageeant 

11-2258. Improvements within sprinkling districts. i 

11-2259. Power to borrow money from United’ States—repayment. 

11-2260. Maintenance of improvements. 
11-2261. ‘Power to assess costs against property. 

11-2262. Notice of ordinance—publication—proteésts. 

‘11-2263. Street sprinkling. 

11-2264. Same—creation of districts. 
11-2265. Same—change of district. 

11-2266. -Assessment to pay for el 

11-2267. Same—method of assessment. 

11-2268: ‘Same—method of levy of assessment. 

11-2269. Special improvement district revolving fund. 

11-2270. Transfers from general fund and tax levy for revolving fund. | 
11-2271. Loans from revolving fund for paying improvement district warrants— 
mo authorization by electors. 

11-2272. lien for loans.from revolving fund—surplus district funds transferred 

: to revolving fund. : 

11-2273. Use of excess moneys in revolving fund. 
11-2274. Supplemental revolving fund from parking meter revenue. 
11-2275. Creation and maintenance of fund. . 

11-2276. Issuance of bonds—submission to electors. 

11-2277. Determination of provisions of bonds—maturity—interest—form. 
11-2278. Operation and use of fund. 

11-2279. Obligation of city or town—enforcement of bondholder’s rights. 
11-2280. Court determination of validity of proceedings. 

11-2281. Separability clause. 


11-2201. (5225) Special improvements — powers of city council. All 
streets, alleys, places, or courts in the municipalities of this state, now open 
or dedicated, or which may hereafter be opened or dedicated to public use, 
shall be deemed and held to be open public streets, alleys, places, or courts, 
for the purpose of this chapter, and the city council of each riumicipality 
is hereby empowered to establish and change the grades of said streets, 
alleys, places, or courts, and fix the width thereof, and is hereby invested 
with jurisdiction to acquire private property for right of way, and to 
order to be done any of the work mentioned in this chapter under the 
proceedings hereinafter described. 


History: En. Sec. 1, Ch. 89, L. 1913; NOTE.—For history of early improve- 
re-en. Sec. 5225, R. C. M. 1921. ' ment district acts, see Stadler v. City of 
: | Helena, 46 M 128, 127 P 454; sections 
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3367 to 3412, revised codes 1907 (except 
sections 3368 and 3390 to 3395), were re- 
pealed by chapter 89, laws of 1913, which 
is here given as amended. 


References 


Cited or applied as chapter 89, laws of 
1913, in Hinzeman v. City of Deer Lodge, 
58 M 369, 375, 193 P 395; Aiken et al. v. 
City of Glendive et al., 60 Mids 2 Loe 
1003; Evans et al. v. ‘City of Helena et 
al., 60 M 577, 588, 199 P 445; Murray et 
al. v. City of "Helena et al., 65 M 485, 211 
P 197; Rush v. Grandy et al., 66 M 222, 
226, 213 P 242; Thomas v. City of Mis. 
soula et al., 70 M 478, 483, 226 P 213; 
Stanley v. Jeffries, 86 M 114, 130, 284 P 
134. 


Municipal Corporations€—269 (3). 

44 C.J. Municipal Corporations § 2291 et 
se 

38 Am. Jur. 246, Municipal Corporations, 
§ 559 et seq.; see generally, 48 Am. Jur. 
555, Special or Local Assessments. 

Leasehold estate in exempt property as 
subject of tax or special assessment. 23 
ALR 248. 


11-2202. 


CITIES AND TOWNS 


Public school property as subject to 
assessment for local improvements. 36 
ALR 1540. 

Necessity that additional assessment in 
proceeding for local improvement precede 
incurring liability in excess of the original 
assessment. 63 ALR 1179. 

Lump-sum assessment for taxes or public 
improvement against property owned by 
cotenants in undivided shares. 80 ALR 
862. 

Public property as subject to special 
assessment for improvement. 90 ALR 1137. 

Manner of enforcing special assessments 
against public property. 95 ALR 689. 

Power and duty to include in a periodi- 
cal special assessment the amount of a 
deficiency for a previous period resulting 
from delinquent assessments which may 
eventually be paid. 96 ALR 1275. 

Assessment or taxation of property for 
use, as distinguished from construction, 
maintenance, repair, or operation, of public 
improvement. 127 ALR 1374. 

Construction or improvement of sewers 
as a local or district improvement within 
provisions authorizing or requiring special 
assessments or other specified means of 
defraying expense. 134 ALR 895. 


(5226) Special improvement districts—placing wires under- 
Whenever the public interest or con- 


ground—cost per lineal foot. (1) 
venience may require, the city council is hereby authorized and empowered 
to create special improvement districts, and order the whole, or any portion 
or portions, either in length or width, of any one or more of the streets, 
avenues, alleys, or places or public ways of any such city, graded or regraded 
to the official grade, planked or replanked, paved or repaved, macadamized 
or remacadamized, graveled or regraveled, piled or repiled, capped or 
recapped, surfaced or resurfaced, oiled or reoiled, and to order the con- 
struction or reconstruction therein of sidewalks, crosswalks, culverts, 
bridges, gutters, curbs, steps, parkings, including the planting of grassplots 
and setting out of trees; sewers, ditches, drains, conduits, and channels for 
sanitary and drainage purposes, or either or both thereof, with outlets, 
cesspools, manholes, catchbasins, flush tanks, septic tanks, connecting 
sewers, ditches, drains, conduits, channels, and other appurtenances; water- 
works, water-mains, and extensions of water-mains; pipes, hydrants, hose 
connections for irrigating purposes; appliances for fire protection, tunnels, 
viaducts, conduits, subways, break-waters, levees, retaining walls, bulk- 
heads, and walls of rock or other material to protect the same from over- 
flow or injury by water; the opening of streets, avenues, and alleys; the 
planting of trees thereon; and to maintain, preserve and care for any and 
all of the improvements herein mentioned; and the construction or recon- 
struction in, over, or through property or rights of way owned by such 
city, of tunnels, sewers, ditches, drains, conduits, and channels for sanitary 
and drainage purposes, or either or both thereof, with necessary outlets, cess- 
pools, manholes, catchbasins, flush tanks, septic tanks, connection sewers, 
ditches, drains, conduits, channels, and other appurtenances; pipes, hose con- 
nections for irrigating, hydrants and appliances for fire protection; and 
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break-waters, levees, retaining walls and bulkheads; walls of rock or other 
material to protect the streets, avenues, lanes, alleys, courts, places, public 
ways, and other property in any such city from overflow by water; and to 
order any work to be done which shall be deemed necessary to improve the 
whole or any portion of such streets, avenues, sidewalks, alleys, or places or 
public ways, or property, or right of way of such city. The city council is also 
hereby authorized to create a district as hereinafter specified, for the pur- 
pose of defraying the cost of acquiring private property for the purpose of 
opening, widening, or extending any street, avenue, or alley within the 
corporate limits of such city. 

(2) It is further provided that the council shall have the same juris- 
diction and powers as in this section above provided, to (before doing any 
of the work mentioned in this act) require any public service corporation, 
or company, firm, or person occupying such streets, avenues, or alleys, at 
their own expense and within a reasonable time to be fixed by the council, 
place in an underground conduit in such manner as may be directed by 
the city council, all wires, electric conduits, telephone, telegraph, power, 
or power transmission lines, or appurtenances thereto, or appliances owned, 
held, or enjoyed in connection therewith; provided, however, that the whole 
cost so assessed shall at no time exceed the sum of one dollar and fifty 
cents per lineal foot, plus the cost of the pipe so laid of the entire length 
of the water-mains laid in such district. 


History: En. Sec. 2, Ch. 89, L. 1913; 
amd. Sec. 1, Ch. 142, L. 1915; amd. Sec. 1, 
Ch. 175, L. 1919; re-en. Sec. 5226, R. C. M. 
1921. 


Constitutionality 
Laws providing for the creation of spe- 
eial improvement districts, and imposing 
a tax by way of assessment upon the 
property legislatively determined to be 
benefited, are not open to the objection 
that they deprive the owner of his property 
without due process of law. McMillan v. 
City of Butte, 30 M 220, 225, 76 P 203. 

‘Id. In the absence of proof that the 
burden imposed on a property owner by a 
municipal assessment is altogether out of 
proportion to the benefit actually accruing 
to the property, he cannot assert that his 
property is thereby taken without com- 
pensation. 

Assessments for special municipal im- 
provements, such as the construction of 
sewers or the building of sidewalks, are 
not taxes, and constitutional and statutory 
provisions exempting property from taxa- 
tion have no application to such assess- 
ments. City of Kalispell v. School District, 
45 M 221, 226, 122 P 742. 


Federal Property 

Where property belonging to the federal 
government abuts on a street for the 
purpose of paving which a special im- 
provement district is created, the city may 
devote its street fund or any money in its 
treasury not otherwise appropriated to 


the payment of that portion of the im- 
provement which, but for its exemption 
from such imposition, would be properly 
assessable against such property. Ford v. 
City of Great Falls, 46 M 292, 308, 127 
P 1004. 

Id. The constitutional provision that a 
state shall not impose any taxes upon prop- 
erty therein belonging to the United States 
includes special assessments for street im- 
provements. 

Id. Where streets are to be improved, 
the fact that property, exempt from spe- 
cial assessment, such as that of the federal 
government and its instrumentalities, lies 
on one side of one of the streets is no 
obstacle to the city’s proceeding with the 
improvement of that street. 


Limitation of Cost 
The limitation of $1.50 per lineal foot 


- placed upon municipal improvements by 


this section has no application to street 
grading, draining, paving or curbing and 
gutter work. Reeve v. City of Billings, 
57 M 552, 189 P 768. 


Operation and Effect 

A law providing for the creation of 
special improvement districts is a legisla- 
tive declaration that all the property in 
the proposed district is benefited by the 
improvement, and to the same extent. Mc- 
Millan v. City of Butte, 30 M 220, 224, 76 
P 208. 

The property of a school district, de- 
voted exclusively to public school purposes, 
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is, in the absence of express constitutional 
or statutory exemption, liable for the pay- 
ment of assessments made for special mu- 


nicipal improvements. City of Kalispell v. 


School District, 45 M 221, 230, 122 P 742. 

The statutes of this state relating to 
the creation of special improvement dis- 
tricts not only qualify and limit the pow- 
ers which the city council may exercise, 
but they define with particularity the mode 
in which the restricted authority may be 
used, and compliance with their provisions 
is the sine qua non to the creation of a 
special improvement district for making 
improvements the expense of which is to 
be a charge against the property included. 
Shapard v. City of Missoula, 49 M 269, 
279, 141 P 544; Cooper v. City of Bozeman, 
54 M 277, 283, 169 P 801; Johnston v. City 
of Hardin, 55 M 574, 581, 179 P 824. 

Where an owner joined in a petition 
for the creation of a special improvement 
district, and thereafter, in creating it, a 
large part of the property described there- 
in was excluded by the city council, the 
petitioner was not estopped to subse- 
quently attack the validity of the creation 
by the fact that he joined in the petition. 
City of Lewistown v. Warren, 52 M 356, 
357, 157 P 954. 


Paying for Condemned Property Out- 
side City Limits 


In the absence of such a provision as 
contained in this section, the power of a 
municipality to create a special improve- 
ment district in a city for the construction 
of a project to protect city property from 
overflows would be implied on grounds of 
special necessity, and in such case, as well 
as where the power is expressly conferred, 
property in the special improvement dis- 
trict may properly be assessed for the 
purpose of paying for condemned property 
lying outside the city limits. Hansen v. 
City of TEBE 112 M 207, 215, 114 P 2d 
1053. 


Theory of Act 


The whole theory of local taxation or 
assessments is that the improvements for 
which they are levied afford a remunera- 
tion in the way of benefits. Power v. City 
of Helena, 43 M 336, 341, 116 P 415. 
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With respect to special improvements, 
the “superficial area” rule is the rule of 
this state; it amounts to a legislative 
declaration that all property in a proposed 
district is, presumptively, equally bene- 
fited by the improvement contemplated. 
Mansur v. City of Polson, 45 M 585, 595, 
125 P 1002. 


References 


This act is cited or applied as chapter 
89, laws of 1913, as amended, in Hawley 
v. City of Butte, 53 M 411, 412, 164 P 305; 
before amendment, in Chicago, Milwaukee 
& St. Paul Ry. Co. v. Poland, 54 M 497, 
501, 172 P 541; Eby v. City of Lewistown, 
55 M 113, 117, 173 P 1163. 

Cited or applied as section 2, chapter 
89, laws of 1913, before amendment, in 
Shapard v. City of Missoula, 49 M 269, 
275, 141 P 544. 

Aiken et al. v. City of Glendive et al., 
60 M 1, 2, 6, 197 P 1003; Evans et al. v. 
City of Helena et al., 60 M 577, 588 et 
seq., 199 P 445; Rush v. Grandy et al., 66 
M 222, 226, 213 P 242; Ricker et al. v. 
City of Helena et al., 68 M 350, 358 et 
seq., 218 P 1049; Thomas v. City’ of Mis- 
soula et al., 70 'M 478, 483, 226 P 213; 
Stanley v. Jeffries, 86 M 114, 130, 284 Pp 
134; Lumbermen’s Trust Co. v. Town of 


Ryegate, 50 F 2d 219, 61 F 2d 14. 


Municipal Corporations€269 (1-4), 450 
(1). 
44 C.J. Municipal Corporations §§ 2277 


_et seq., 2933 et seq. 


38 Am. Jur. 246, Municipal Corporations, 
§ 559 et seq. 
Power to impose cost of maintenance 


for operation of street lighting system on 


local improvement district. 60 ALR 272. 
Underground conduits for electric wires 
as local improvements supporting special 
assessments. 66 ALR 1389. 
Constitutionality of classification of 
streets as regards source of payment for 
improvements. 127 ALR 1090. 
Construction or improvement of sewers 
as a local or district improvement within 
provisions authorizing or requiring special 
assessments or other specified means of 
defraying expense. 134 ALR 895. 


The city or 


town council shall have power to require connections from gas-pipes, water- 
pipes, steam-heating pipes, and sewers to the curb line of the adjacent 
property to be made before the permanent improvement of the. streets 
whereon they are located, and to regulate the making of such connection on 


the streets already improved: or on unimproved streets ; 


and in ease the 


owners of the property on such streets shall fail to aHitke such connections 
within the time fixed by the council, they may cause such connections to 
be made, and shall assess against the property in front of which said con- 
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nections are made the entire cost and expense thereof. All assessments 
levied under the provisions of this section shall be enforced and collected 
in the same manner as other special assessments provided for in article V 
of this chapter, and amendments thereof, and all such assessments shall be 
a lien against the property. 
History: En. Sec. 2, p. 213, L. 1897; References 
re-en. Sec. 3368, Rev. C. 1907; re-en. Sec. Lumbermen’s Trust Co. v. Town of B 
Vs ye- 
5226a, R. C. M. 1921. gate, 50 F 2d 219, 61 F 2d 14. 
NOTE.—From the context the above reine . © 
reference to “article V of this chapter” GasG=9; Steam¢—5; Waters and Water 
would seem to allude to article 5 of chap- Courses¢—194. 
ter 3 of the political code of 1895, which 38 C.J.S. Gas §§ 3, 12, 20; 60 C.J. Steam 


in these codes is sections 84-4715 to 84- §2 et-seq.; 67 C.J. Waters § 761 et seq. 
4737. | 


11-2204. (5227) Resolution of intention — notice — materials. (1) 
Before creating any special improvement district for the purpose of making 
any of the improvements, or acquiring any private property for any pur- 
pose authorized by this act, the city council shall pass a resolution of inten- 
tion so to do, which resolution shall designate the number of such district, 
describe the boundaries thereof, and state therein the general character of 
the improvement or improvements which are to be made, and an approxi- 
mate estimate of the cost thereof; provided, however, that when any im- 
provement is to be made in paving, the city or town council may in describing 
the general character of the same describe several kinds of paving. 


(2) Upon having passed such resolution the council must give notice 
of the passage of such resolution of intention, which notice must be pub- 
lished for five days in a daily newspaper, or in some one issue of a weekly 
paper published in the city or town, or in case no newspaper be published 
in such city, then by posting for five days in three public places in the 
city or town, and a copy of such notice shall be mailed to every person, 
firm, or corporation, or the agent of such person, firm, or corporation having 
property within the proposed district at his last known address, upon the 
same day such notice is first published or posted. Such notice must describe 
the general character of the improvement or the improvements so proposed 
-to be made, and state the estimated cost thereof, and designate the time when 
and the place where the council will hear and pass upon all protests that 
may be made against the making of such improvements, or the creation of 
such district; and said notice shall refer to the resolution on file in the office 
of the city clerk for the description of the boundaries. The city council may 
include in one proceeding under one resolution of intention and in one 
contract any of the different kinds of work mentioned in this act, and any 
number of streets and rights of way, or portions thereof, and it may except 
therefrom any of said work, already done, upon a street to the official grade. 

(3) Where the special improvement contemplated is the paving of a 
street in which car tracks have been constructed, the city shall have the 
power and authority to order the general character of the material between 
the rails and one foot on each side of the rails to be of a different kind 
from that used in the remainder of the street; providing that the general 
character of the material to be used between the car tracks and one foot on 
each side of the rails be described in the resolution of intention, in the 
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same manner as. the general character of the material used for the rest of 


the contemplated pavement. 


(4) 


The lots or portions of lots fronting upon said excepted work, 


already done, shall not be included in the assessment for the class of work 
from which the exception is made; provided, that this shall not be construed 
so as to affect the special provisions as to grading contained in section 


11-2214 of this code. 


History: En. Sec. 3, Ch. 89, L. 1913; 
amd. Sec. 2, Ch. 142, L. 1915; re-en. Sec. 
5227, R. C. M. 1921. 


Boundary 


Under this section, a city has the power 
to fix the boundary of a special improve- 
ment district at any distance from the 
front line of a street and is not required 
to include the whole platted area of each 
lot. Ricker et al. v. City of Helena et al., 
68 M 350, 360 et seq., 218 P 1049. 


Departure from Resolution 


One who charges that a contemplated 
municipal improvement has been materi- 
ally and substantially changed by the city 
council from the original plan as evidenced 
by the resolution authorizing it, has the 
burden of proving the materiality of the 
change. Mansur v. City of Polson, 45 M 
585, 594, 125 P 1002. 

In its resolution of intention to create 
a special improvement district, the city 
council must describe the character and 
nature of the contemplated improvements 
with sufficient particularity to advise the 
taxpayer affected, and the improvements 
to be made must correspond substantially 
with those set forth in the resolution, and 
no material change or departure there- 
from can be made. Evans et al. v. City of 
Helena et al., 60 M 577, 588 et seq., 199 
P 445. 

Id. Under a resolution of intention to 
create a special improvement district for 
the purpose of paving streets, with the 
necessary excavations, cutting, filling, etc., 
and “incidental work,” held that defendant 
city was properly enjoined from entering 
into a contract the provisions of which 
departed substantially from the purposes 
set forth in the resolution, in that they 
included reduction in the street widths and 
the construction of new parking, curbing 
and storm sewers, each of which consti- 
tutes a distinct city improvement under 
this section, and none of which was there- 
fore subject to inclusion under the term 
‘incidental work.” 


Discretion of Council 


The city council as a special tribunal 
to conduct the hearing is clothed with 
limited powers only, and no presumption 
in favor of its jurisdiction will be in- 
dulged. The statute measures its author- 


ity, and compliance with the terms of the 
statute is a condition precedent to the 
right to act. Johnston v. City of Hardin, 
55 M 574, 579, 179 P 824. 

In an action to set aside the proceedings 
of a city council had in the creation of a 
special street improvement district and to 
enjoin the carrying out of a paving con- 
tract entering into, on the grounds that 
the city had joined in one district prop- 
erty abutting on several streets, that the 
character of work to be done on one street 
was different from that to be done on 
others, and that property on several streets 
would not be benefited by the paving on 
another, proceedings reviewed and held, 
in view of the power lodged in the city 
council by this section to include in one 
district and in one contract any number 
of streets, any kind of work, etc., that the 
council did not abuse its discretion. Ricker 
et al. v. City of Helena et al., 68 M 350, 
360 et seq., 218 P 1049. 


Necessary Steps to Create Districts 


The successive steps necessary to be 
taken by a city council in the creation of 
a special improvement district are: (1) 
The adoption of a resolution of intention; 
(2) the service of the required notice; 
(3) a hearing and determination against 
protests; and (4) the passage of a resolu- 
tion creating the district, the. first three 
of which are jurisdictional, and a failure 
to take any one of these is fatal to the 
proceedings. Shapard v. City of Missoula, 
49 M 269, 278, 141 P 544; Johnston v. City 
of Hardin, 55 M 574, 579, 179 P 824. 


Newspaper Publishing Five Days a Week 
Is a Daily 


The provision “must be published for 
five days in a daily newspaper,” held met 
by publication for five consecutive days 
in a paper which constituted all its pub- 
lications for a week; it having been held 
that a newspaper published five days in 
the week is a daily in the popular sense. 
Hansen v. City of Havre, 112 M 207, 212, 
114 P 2d 1053. 


Notice 

The contents of the resolution, in so 
far as they relate to notice of what im- 
provements are contemplated, are for the 
legislature to dictate, and so long as a 
reasonably comprehensive notice is pro- 
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vided for, the courts have no power to 
declare it insufficient, and a detailed des- 
eription of the work intended to be done 
is unnecessary. Mansur v. City of Polson, 
45 M 585, 593, 125 P 1002. 

Publication of a notice of intention to 
create a special improvement district 
which contained the proper reference to 
time and place for hearing objections to 
its final adoption was sufficient. Allen v. 
City of Butte, 55 M 205, 207, 175 P 595. 

The caption of a notice is no part of 
the notice itself, and cannot be looked to 
to supply any deficiency in the notice. 
Johnston v. City of Hardin, 55 M 574, 581, 
179 P 824, 

Id. In the absence of the statutory no- 
tice of the city council’s intention to 
create a special improvement district, 
plaintiff property owner was not called 
upon to act, an inference deducible from 
his complaint that he had actual knowl- 
edge that his property was to be included 
in the proposed district being insufficient. 

A resolution passed by the town council 
reciting the creation of an improvement 
district and that the resolution should be 
deemed one of intention to create, and 
creating it, followed by a description of 
its boundaries and of the character of the 
proposed improvements, with an estimate 
of the cost, etc., and that objections to its 
ereation and the final adoption of the 
resolution would be heard in a certain 
place at a given time, held to have been 
in substantial compliance with statutory 
provisions. Harvey v. Town of Townsend 
et al., 57 M 407, 188 P 897. 


id. Failure of the notice mentioned in 
this section to refer to the resolution for 
a description of boundaries is insufficient 
to vitiate the proceedings. 


Operation and Effect 


A resolution providing that the cost of 
a special street improvement, comprising 
principal as well as sides streets, should 
be paid for by the levy of an assessment 
based upon the “superficial area” rule, 
was not void as inequitable, in that under 
it owners of inside lots were required to 
bear the same proportion of expense as 
owners of corner lots of the same area, 
although the benefits to accrue to the 
former are disproportionate to those re- 
ceived by the latter. Mansur v. City of 
Polson, 45 M 585, 595, 125 P 1002; approv- 
ing McMillan vy. City of Butte, 30 M 220, 
76 P 203. 

To make the complaint of a property 
holder asking a court of equity to be 
relieved from the payment of a special 
improvement tax levied on his property 
for the purpose of defraying the cost of 
the construction of a storm sewer on the 
alleged ground that his property was so 
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situated that it could not be benefited by 
the sewer, proof against a general demur- 
rer, it must set forth that plaintiff ap- 
peared at the time and place designated 
in the resolution of the council for hear- 
ing objections to the proposed improve- 
ment, and that his protest was ignored; 
otherwise, after the improvement is made 
and warrants issued in payment thereof, 
he 1s estopped upon the face of his plead- 
ing. Power v. City of Helena, 43 M 336, 
342, 116 P 415. 

By a resolution to create a special im- 
provement district described as being 
bounded by certain lots, such lots were 
not incorporated in, but excluded from, 
the proposed district. City of Lewistown 


v. Warr, 52 M 353, 355, 157 P 953. 


Where no work has been done under 
contracts for the installation of a special 
improvement, or warrants issued, the claim 
that a liberal and indulgent view of faulty 
proceedings in creating the district should 
be taken has no merit. Cooper v. City of 
Bozeman, 54 M 277, 284, 169 P 801. 

District sewers are such as accomplish 
the purpose of a sewer system without 
other or outside aid, except as they re- 
ceive by the carrying off of their dis- 
charges by the main trunk line—the 
public sewer; such sewers may be con- 
structed by the creation of special im- 
provement districts, under this section, and 
paid for by assessing the cost of the im- 
provement against the property within the 
districts created. Crutchfield v. Nash et 
al., 84 M 556, 563, 276 P 938. 


Sufficiency of Resolution 


Where a certain lot was assessed for 
municipal improvements for its entire area, 
the fact that only one-half of such lot was 
included in the description in the resolu- 
tion creating the assessment district was 
immaterial. McMillan v. City of Butte, 
30 M 220, 227, 76 P 203. 


While a city council may not so change 
the nature of a special street improvement 
set forth in the resolution of intention as 
to be materially and substantially different 
from that authorized, and the cost of the 
same increased in proportion, work which 
substantially follows that outlined in the 
resolution, though omitting one feature of 
the contemplated improvement, is not open 
to complaint in this respect. Mansur v. 
City of Polson, 45 M 585, 594, 125 P 1002. 


Though a mere informality in the resolu- 
tion of intention to create an improvement 
district would not have rendered the effort 
of the city council to acquire jurisdiction 
nugatory, if the subsequent steps had been 
pursued in conformity with the statute, 
the proceeding was abortive where a reso- 
lution of intention was deemed sufficient 
to bring about the creation of the district. 
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Shapard v. City of Missoula, 49 M .269, 
280, 141 P 544.. Compare Cooper v. City 
of Bozeman, 54 M 277, 283, 169 P 801. 

The resolution of «intention is the pri- 
mary step to be taken in every instance 
and is the basis of the whole proceeding, 
the omission of which is fatal and renders 
all the subsequent proceedings nugatory. 
Shapard v. City of Missoula, 49 M 269, 
279, 141 P 544. 

Proceedings for the imposition of a 
special improvement tax are in invitim, 
and before property can be: held subject 
to the burden, it must be described with 
sufficient certainty that the owner cannot 
be misled; it being the intention of the 
statute that the resolution of intention 
shall contain a description of the proposed 


district by a line which marks its exterior 


boundaries. City of Lewistown v. Warr, 
52 M 358, 355, 157 P 953. 


‘Before a special improvement district 
can be created, the city council must pass 
a résolution of intention te do so, give 
notice of its passage, ete. Where the 
council, in an endeavor to create such a 
district, passed a resolution which pro- 
claimed the creation of the district and 
an intention to assess the property liable 
for the cost of the improvement, the pro- 
ceedings were void in limine for want of 
a proper resolution of intention. Cooper 
v. City of Bozeman, 54 M 277, 282, 169 
P 801. 

Id. Failure to pass a proper resolution 
of intention to create a special improve- 
ment district cannot be corrected by sub- 
sequent interpretation at the hands of the 
council, to the effect that the resolution 
passed was meant to operate as one of 
intention. 

Where a resolution of intention to create 
a special improvement district described 
the boundaries of an entirely different 
district from that referred to in the no- 
tice served upon the owner of property 
affected, the city council did not acquire 
jurisdiction to proceed with the improve- 
ment. Johnston v. City of Hardin, 55 M 
574, 580, 179 P 824, 

A resolution of intention to create a 
special improvement district, the title of 
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which stated that it was-a “resolution 
of intention,’ ete., the body of which 
substantially contained the recitals re- 
quired by statute and advised the tax- 
payers of the time and place where their 
objections to its creation would be heard, 
was sufficient as against the objection that 
in it the city council had not declared its 
intention to create it. Aiken et al. v. City 
of Glendive et al., 60 M 1, 2, 197 P 1003. 

Description contained in resolution of 
intention to establish special improvement 
district for purpose of raising funds to 
pay for water system and improvement 
held sufficient. Improvement. was de- 
scribed as the construction of pipes, hy- 
drants, and hose connections. for irrigating 
applances and fire protection which were 
to be installed upon and along certain 
designated streets, so that without refer- 
ence to plans or specifications subse- 
quently filed, the length of the pipe was 
fairly disclosed by the resolutions. Lum- 
bermen’s Trust Co. v. Town of Ryegate, 
61 F 2d 14. 

Id. Where improvement was amply 
covered by general description contained 
in resolution of intention, that waterworks 
were to be constructed outside of special 
improvement district for purpose of fur- 
nishing water for pipes laid in district 
held immaterial, so far as concerns descrip- 
tion of work chargeable to district. 


References 


Cited or applied as chapter 89, laws of 
1913, as amended, in Hawley v. City of 
Butte, 53 M 411, 412, 164 P 305; Almas 
v. City of Havre, 70 M 33, 35, 223 P 896; 
Thomas v. City of Missoula et al., 70 M 
478, 483, 226 P 213; Lumbermen’s Trust 
Co. v. Town of Ryegate, 50 F 2d 219. 


Municipal Corporations@293 (1), 294 
1 


). 

44 C.J. Municipal Corporations §§ 2400 
et seq., 2407 et seq. 

48 Am. Jur. 693, Special or Local As- 
sessments, § 151 et seq. 

Scope and import of term “owner” with 
respect to giving notice of making of 
public improvement. 95 ALR 1091. 


(5228) Assessment of extended district including lots not 


fronting on improvement. Whenever the contemplated work of improve- 
ment, in the opinion of the city council, is of more than local or ordinary 
public benefit, or whenever, according to estimates furnished by the city 
engineer, the total estimated costs and expenses thereof would exceed one- 
half of the total assessed value of the lots and lands assessed, if assessed upon 
the lots or lands fronting upon said proposed work or improvement, accord- 
ing to the valuation fixed by the last assessment roll whereon it was assessed 
for taxes for municipal purposes, the city council may make the expenses 
of such work or improvement chargeable upon an extended district and: 
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which may include other lots not fronting on the improvement, and which 
the said city council shall, in its resolution of intention, declare to be the 
district benefited by said work or improvements and to be assessed to pay 


the costs and expenses thereof. 


History: En. Sec. 4, Ch. 89, L, 1913; 
re-en. Sec. 5228, R. C. M. 1921; amd. Sec. 
1, Ch. 135, L. 1923; amd. Sec. 1, Ch. 150, 
L., 1929. 


Operation and Effect 


In an action to recover improvement 
taxes paid under protest, held that, this 
section not so providing, a resolution of 
intention to create an extended improve- 
ment district including lots not fronting 
on the improvement, for the purpose of 
installing water-mains and fire protection 
apparatus, need not recite that the con- 
templated work was of more than local 


or ordinary public benefit, the adoption 
of the resolution being a sufficient finding 
that in the opinion of the city council the 
proposed improvement was. of that charac- 
ter. Almas v. City of Havre, 70 M 33, 
223 P 896. 


References 


Lumbermen’s Trust Co. vy. Town of Rye- 
gate, 50 F 2d 219, 61 F 2d 14. 


Municipal Corporations¢=465. 

44 C.J. Municipal Corporations § 3097. 

See generally, 48 Am. Jur. 555, Special 
or Local Assessments. 


11-2206. (5229) Protests against proposed work. (1) At any time 
within fifteen days after the date of the first publication of the notice of 
the passage of the resolution of intention, any owner of property liable to 
be assessed for said work may make written protest against the proposed 
work, or against the extent or creation of the district to be assessed, or 
both. Such protest must be in writing, and be delivered to the clerk of the 
city or town council or commission, not later than 5 o’clock P. M. of the 
last day within said fifteen days period, and said clerk shall endorse thereon 
the date and hour of its receipt by him. 

(2) At the next regular meeting of the city or town council or commis- 
sion after the expiration of the time within which said protest. may be so 
made, the city or town council or commission shall proceed to hear and pass 
upon all protests so made, and its decision shall be final and conclusive; 
provided, however, that, except as hereinafter provided, when the protest 
is against the proposed work, and the cost thereof is to be assessed against 
property fronting thereon, and the city or town council or commission 
finds that such protest is made by the owners of more than forty per cent 
of the property fronting on the proposed work, or when the protest is 
against the proposed work, and the cost thereof is to be assessed upon the 
property within an extended district, and the city or town council or 
commission finds that such protest is made by the owners of more than 
forty per cent of the area of the property to be assessed for said improve- 
ments, no further proceedings shall be taken for a period of six months 
from the date when said sufficient protest shall have been received by said 
clerk of the city or town council or commission; provided, however, that 
when the improvement proposed is the paving, with necessary incidentals, 
of not more than one (1) cross block, to connect with streets or avenues 
already paved for a continuous distance of three (3) blocks or more 
running a right angle, or substantially so, with the single cross block so 
proposed to be paved, in such case the city or town council or commission 
shall have the right to overrule any and all objections and pave the 
proposed block with gravel and oil surface; and provided, too, that in 
ease the improvement is the construction of a sanitary sewer such protest 
may be overruled by an affirmative vote of a majority of the members of 
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the city or town council or commission; unless such protest is made by the 
owners of more than seventy-five per cent of the property affected as herein 
provided, in which event the protest must be sustained as to the construction 
of such sanitary sewer. 

(3) In determining whether or not sufficient protests have been filed 
on a proposed district to prevent further proceedings therein, property 
owned by a county, city, or town shall be considered to the same effect 
as other property in the proposed district. The city or town council or com- 
mission may adjourn said hearing from time to time and protestants shall 
have the right to withdraw protest or protests at any time before final 


action thereon by the city or town council or commission. 


History: En. Sec. 5, Ch. 89, L. 1913; 
amd. Sec. 3, Ch. 142, L. 1915; re-en. Sec. 
5229, R. C. M. 1921; amd. Sec. 2, Ch. 135, 
L. 1923; amd. Sec. 1, Ch. 36, L. 1939. 


Effect of Action Against Protest 


Taxes levied by a city for special im- 
provement purposes are absolutely void, 
where the city council proceeds to create 
an improvement district, notwithstanding 
owners representing more than one-half 
of the area of the property to be assessed 
to defray the cost of such improvement, 
appear before it and object to the adop- 
tion of the resolution creating the district 
for the purpose indicated. Hensley v. City 
of Butte, 33 M 206, 210, 83 P 481. 


Operation and Effect 


For a decision under a former statute 
in regard to the right of property owners 
to appear before the council and protest 
against the making of the proposed im- 
provement, see Hensley v. City of Butte, 
36 M 32, 92 P 34. 

The provision of this section that ob- 
jections to a proposed special improvement 
shall be heard at the next regular meeting 
of the city council after the expiration of 
the fifteen days in which protest can be 
made, etc., is directory only. Harvey v. 
Town of Townsend, 57 M 407, 188 P 897. 


Property Owned by City also Must be 
Computed 

In determining whether forty per cent 
of the owners of property affected by a 
proposed special improvement have filed 
protests against it, the city or town coun- 
cil is authorized by this section to take 
into consideration property owned by it 
and included in the district, such property 
being subject to assessment therefor the 
same as privately owned property. Ricker 
et al. v. City of Helena et al., 68 M 350, 
358, 218 P 1049. 


Sufficiency of Protest 


An alleged protest to street paving, 
filed by abutting owners, stating the rea- 
sons why they did not desire the paving 
done during a certain year, and stating 
that they were willing to have the street 
paved two years later, and that payment 
therefor should be required in three an- 
nual instalments, was not an unqualified 
protest to the paving. McMillan v. City 
of Butte, 30 M 220, 228, 229, 76 P 203. 


Withdrawal from Protest 


A property owner in a city, who has 
signed a protest against the creation of a 
special improvement district, may, within 
the time allowed for presenting such pro- 
test, withdraw therefrom, and thus defeat 
the protest. Hawley v. City of Butte, 53 
M 411, 413, 164 P 305. 


References 


Cited or applied as section 5, chapter 
89, laws 1913, before amendment, in Shap- 
ard v. City of Missoula, 49 M 269, 277, 
141 P 544; Cooper v. City of Bozeman, 54 
M 277, 281, 169 P 801; School District No. 
1 v. City of Helena, 87 M 300, 309, 287 P 
164; Lumbermen’s Trust Co. v. Town of 
Ryegate, 50 F 2d 219, 61 F 2d 14. 


Municipal Corporations€=297 (1), 299. 

44 C.J. Municipal Corporations § 2436. 

48 Am. Jur. 693, Special or Local As- 
sessments, § 151 et seq. 

Loss of right to contest an assessment 
in a street or sewer improvement or drain- 
age proceeding. 9 ALR 634, 842. 

Failure of property owner to avail him- 
self of remedy provided by statute or 
ordinance as precluding attack based on 
improper inclusion of property in, or ex- 
clusion of property from, assessment. 100 
ALR 1292, 


11-2207. (5230) Jurisdiction to order proposed improvements. When 


no protests have been delivered to the clerk of the city council within 
fifteen days after the date of the first publication of the notice of the 
passing of the resolution of intention, or when a protest shall have been found 
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by said city council to be insufficient, or shall have been overruled, or when 
a protest against the extent of the proposed district shall have been heard 
and denied, immediately thereupon the city council shall be deemed to 
have acquired jurisdiction to order the proposed improvements. But before 
ordering any of said proposed improvements, the city council shall pass a 
resolution creating the said special improvement district in accordance with 
the resolution of intention theretofore introduced and passed by the city 


council. 


History: En. Sec. 6, Ch. 89, L. 1913; 
amd. Sec. 4, Ch. 142, L. 1915; re-en. Sec. 
5230, R. C. M. 1921. 


Operation and Effect 


It is only after the lapse of fifteen 
days from the first publication of notice 
of intention to create an improvement 
district, and after all protests have been 
disposed of adversely to objecting prop- 
erty owners, that the city council shall 
be deemed to have acquired jurisdiction 
to order the improvement. Shapard v. 
City of Missoula, 49 M 269, 278, 141 P 
544. 


the work is let, he waives all claim for 
damages, under this section. Harvey v. 
Town of Townsend et al., 57 M 407, 188 
P 897. 

Id. The passage of the resolution creat- 
ing a special improvement district consti- 
tutes a sufficient order for the making of 
the contemplated improvements. 


References 


Cited or applied as chapter 89, laws 
1913, as amended, in Hawley v. City of 
Butte, 53 M 411, 412, 164 P 305; Cooper 
v. City of Bozeman, 54 M 277, 282, 169 P 
801; Almas v. City of Havre, 70 M 33, 36, 


By failure of an objecting property 223 P 896. 


owner to give notice of defects or irregu- 
larities in the proceedings to the council 
within sixty days after the contract for 


11-2208. (5231) Sufficiency of description after resolution of intention. 
In all resolutions, notices, orders, and determinations subsequent to the 
resolution of intention and notice of improvements, it shall be sufficient to 
briefly describe the work or the assessment district, or both, and to refer 
to the resolution of intention for further particulars. 


History: En. Sec. 7, Ch. 89, L. 1913; Municipal Corporations@—304 (1). 
re-en. Sec. 5231, R. C. M. 1921. 44 C.J. Municipal Corporations § 2439 
et seq. 


11-2209. (5232) Bid for work and award of contract. (1) Notice in- 
viting proposals, and referring to the specifications on file, shall be published 
at least twice in a daily, semi-weekly, or weekly newspaper, published and 
circulated in said city, designated by the council for that purpose, and in 
case there is no newspaper published in said city, then it shall be posted in 
at least three (3) public places. 

The city council may call for bids or proposals for several kinds and 
types of materials for any improvements proposed to be made under sections 
11-2201 to 11-2243 of this code, reserving the right to select the kind or 
type of material to be used in making any such improvements, after the 
bids or proposals therefor shall have been opened, examined, and declared. 

(2) The time fixed for the opening of bids shall be not less than ten (10) 
days from the time of the final publication of said notice. All proposals or 
bids offered shall be accompanied by a check payable to the city, certified 
by a responsible bank for an amount which shall not be less than ten per 
centum (10%) of the aggregate of the proposal. Said proposals or bids 
shall be delivered to the clerk of the said city council, and said city council 
shall, in open session, publicly open, examine, and declare the same; pro- 
vided, however, that no proposal or bids shall be considered unless accom- 
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panied by said check. The city council may reject any and all proposals or 
bids should it deem this for the public good, and also the bid of any party 
who has been delinquent or unfaithful in any former contract with the 
municipality, and shall reject all proposals or bids other than the lowest 
regular proposal or bid of any responsible bidder, and may award the con- 
tract for said work or improvement to the lowest responsible bidder at 
the prices named in his bid. 

(3) If the bids are rejected, or no bids are received, the city iaeN Oe 
may, at any time within two (2) years thereafter, and whenever and as 
often as the city council deems. it advantageous, re-advertise for proposals 
or bids for the performance of the work as herein provided, without further 
proceedings, and thereafter proceed in the manner in this section provided, 
and shall thereupon return to the proper parties the checks corresponding 
to the bids so rejected. But the checks accompanying such accepted pro- 
posals or bids shall be held by the city clerk of said city until the contract 
for doing said work, as hereinafter provided, has been entered into, either 
by said lowest bidder, or by the owners of over fifty per centum (50%) of the 
frontage, whereupon said certified check shall be returned to said bidder. 
But if said bidder fails, neglects, or refuses to enter into the contract to 
perform said work or improvements, as hereinafter provided, then the 
certified check accompanying his bid, and the amount therein mentioned, 
shall be declared to be forfeited to said city, and shall be collected by it 
and paid into the general fund. The provisions hereof shall be applicable to 
all special improvement districts created within one (1) year preceding the 
passage and approval of this act. 


History: En. Sec. 8, Ch. 89, L. 1913; 
amd. Sec. 5, Ch. 142, L. 1915; re-en. Sec. 
5232, R. C. M. 1921; amd. Sec. 1, Ch. 173, 


Right in submitting proposal for bids 
on public works to require bid on unit 
basis, with reservation to public author- 


best 5 ee 
Operation and Effect 


Contracts for the construction of special 


street improvements, let without first giv- 
ing ten days’ notice for bids, and more 
than nine months after the award, were 
invalid as in contravention of the provi- 
sions of this section. Cooper v. City -of 
Bozeman, 54 M 277, 284, 169 P 801. 


Municipal Corporations¢=331 et seq. 

44 C.J. Municipal Corporations § 2499 
et seq. 

43 Am. Jur. 764, Public Works and Con- 
tracts, § 23 et seq. 


Bidder’s variation from specifications on 
bid for public work. 65 ALR 835. 


Evasion of law, requiring contract for 
public work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to 
that law. 69 ALR 697. 

What is an “emergency” within statu- 
tory provision excepting emergency con- 
tract or work for requirement of bidding 
on public contracts. 71 ALR 173. 


ities of right to determine amount or ex- 
tent of work. 79 ALR 225. 

Rights and remedies of bidder for public 
contract who has not entered into a con- 
tract, where bid was based on his own 
mistake of fact or that of his employees. 
80 ALR 586. 

Mandamus to compel consideration, ac- 
ceptance, or rejection of bids for public 
contract. 80 ALR 1382. 

‘Right to award publie contract to one 
other than lowest financial: bidder as af- 
fected by fact that bidder furnishes bond. 
86 ALR 131. 

Change in pe obanis for public contract 
after submission of bid as justification 
for withdrawal of bid or refusal to enter 
into contract. 104 ALR 1149. “. 

Labor conditions or relations as factor 
in determining lowest responsible bidder 
for public contract or as factor in deter- 
mining whether public contract should be 
let to lowest bidder. 110 ALR 1406. 

Statute requiring competitive bidding 
for public contract as affecting validity 
of agreement, subsequent to the award of 
the contract, to allow the contractor addi- 
tional compensation for extras or addi- 
tional labor and material not included in 
the written contract. 135 ALR 1265, 
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Liability of municipality or other gov- tract for value of property or work. 154 
ernmental body on implied or quasi con- ALR 356. 


11-2210. (5233) Contract by owner to do work. The owners of three- 
fourths of the frontage of lots and lands liable to be assessed, or their agents, 
and who shall make oath that they are such owners or agents, shall not be 
required to present sealed proposals or bids, but may, within three days 
after the said award, elect to take such work and enter into a written con- 
tract to do the whole work at a price at least five per cent. less than the 
price at which the same has been awarded, and all work done under such 
eontract shall be subject to the same plans and specifications governing 
the lowest responsible bidder. Should the said owners fail to elect to take 
said work, and to enter into a written contract therefor within three days, 
or to commence the work within fifteen days after the date of such written 
contract, and to prosecute the same with diligence to completion, it shall be 
the duty of the city council to enter into a contract with the original bidder 
to whom the contract was awarded, and at the prices specified in his bid. 


History: En. Sec. 9, Ch. 89, L. 1913; Municipal Corporations¢—281 (1). 
re-en. Sec. 5233, R. C. M. 1921. 44 C.J. Municipal Corporations § 2354 et 
: seq. 


11-2211. (5234) Reletting contract after default of contractor. But if 
such original bidder neglects, fails, or refuses for fifteen (15) days after 
the notice of award to enter into the contract, then the city council, without 
further proceedings, shall again advertise for proposals or bids, as in the 
first instance, and award the contract for said work to the then lowest 
regular bidder. Should no bids be received in response to the call for 
proposals, the council may again advertise for bids under the same pro- 
ceedings at any.time within six (6) months from the time set for the last 
reception of bids, and let the contract to the then lowest bidder, and such 
delay shall in no way affect the validity of any of the proceedings or 
assessments levied thereunder. The bids of all persons and the election 
of all owners, as aforesaid, who have failed to enter into the contract, as 
herein provided, shall be rejected in any bidding or election subsequent to 
thé first for the same work. 


History: En. Sec. 10, Ch. 89, L. 1913; Municipal Corporations¢=337. 
re-en. Sec. 5234, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations § 2515. 
2, Ch. 173, L. 1931. 


11-2212. (5235) Default of contractor—reletting of work. If the con- 
tractor or owner who may have taken any contract does not complete the 
game within the time limited in the contract or within such further time 
as the city council may give him, the city engineer shall report such delin- 
quency to the city council, which may relet the unfinished portion of said 
work after pursuing the formalities prescribed hereinbefore for the letting 
of the whole in the first instance; or the city shall have the right at its 
option to complete the contract, and deduct any cost in excess of the 
contract price thereof from any money, bonds, or warrants due such con- 
tractor, or owners, and in the event there is no money, bonds, or warrants 
due such contractor or owners, from which to deduct such cost, then and 
in such event the city shall have the right to sue such contractor or owners, 


and recover from him such cost. 
983 


11-2913 CITIES AND TOWNS 


History: En. Sec. 11, Ch. 89, L. 1913; Municipal Corporations¢—366, 367. 
amd. Sec. 6, Ch. 142, L. 1915; re-en. Sec. 44 C.J. Municipal Corporations § 2599. 
5235, R. C. M. 1921. 


11-2218. (5236) Bond of contractor. All contractors, contracting 
owners included, shall, at the time of executing any contract for street work, 
execute a bond to the satisfaction and approval of the city council, with 
two or more sureties, and payable to such city, in a sum not less than twenty- 
five per cent. of the amount of the contract, conditioned for the faithful 
performance of the contract, and indemnifying the city from any detriment, 
damage, or loss growing out of said work; and the sureties shall justify 
before any person competent to administer an oath, in double the amount 
mentioned in said bond, over and above all statutory exemptions; provided, 
however, that nothing herein contained shall be construed as to prevent 
or prohibit the city council from requiring or accepting in any case a bond 
furnished by a surety company authorized to transact business in the state 
of Montana. fe 


History: En. Sec. 12, Ch. 89, L. 1918; 43 Am. Jur. 879, Public Works and Con- 


re-en. Sec. 5236, R. C. M. 1921. _ tracts, §§ 137 et seq. 
Right of person furnishing material or 
Municipal Corporations©€—345, 346. labor to. maintain action on contractor’s 


44 OJ. Municipal Corporations § 2533. bond. 77 ALR 21. 


11-2214. (5238) Methods for payments of improvements. (1) To de- 
fray the cost of the making of any of the improvements provided for in this 
act, the city council shall adopt one of the two following methods of 
assessment: 


(a) The city council shall assess the entire cost of such improvements 
against the entire district, each lot or parcel of land within such district 
to be assessed for that part of the whole cost which its area bears to the 
area of the entire district, exclusive of streets, avenues, alleys, and public 
places; provided, however, that the city council, m its discretion, shall have 
the power to pay the whole or any part of the cost of any street, avenue, 
or alley intersections out of any funds in its hands, available for that pur- 
pose, or to include the whole or any part of such costs within the amount 
of the assessment to be paid by the property in the district. In order to 
apportion the cost of any of the improvements herein provided for between 
the corner lot and the inside lots of any block, the council may, in the 
resolution creating any improvement district, provide that whenever any of 
the improvements herein provided for shall be along any side street, or 
bordering or abutting upon the side of any corner lot of any block, that 
the amount of the assessment against the property in such district, to defray 
the cost of such improvements, shall be so assessed that each square foot of 
the land, embraced within any such corner lot, shall bear double the 
amount of the cost of such improvement, that a square foot of any inside 
lot shall bear. 


(b) The city council shall assess the cost of such improvements against 
the entire district, each lot or parcel of land within such district, bordering 
or abutting upon street or streets whereon or wherein the improvement 
has been made, in proportion to the lineal feet abutting or bordering the 
same; provided, however, that this method of assessment shall not apply 
to assessments In improvement districts created under the provisions of sec- 
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tion 11-2205 of this code; and provided, further, that the city council, in its 
discretion, shall have the power to pay the whole or any part of the cost of 
any street, avenue, or alley intersections out of any funds in its hands, 
available for that purpose, or to include the whole or any part of such costs 
within the amount of the assessment to be paid by the property in the 
district. 

(2) Whenever any portion of the surface of a paved street is occupied 
or used for railway or street railway purposes, it shall be and continue to be 
the duty of the owner or operator of such railway or street railway to 
fully repair any injury or damage to such pavement caused by such railway 
or street railway either in the operation of its cars or in the laying or repair 
of its tracks, and in case of a failure or refusal of such owner or operator 
so to repair such pavement within a reasonable time after notice by the 
city council, the city council is authorized and empowered to cause such 
repairs to be made and to assess the cost thereof to such owner or operator 
and to enforce collection thereof as in the case of taxes. 

(3) Whenever any lot, piece or parcel of land belonging to the United 
States, or mandatory of the government, shall front upon the proposed 
work or improvement, or be included within the district declared by the 
eity council in its resolution of intention to be the district to be assessed to 
pay the costs and expenses thereof, said council shall, in the resolution of 
intention, declare that said lots, pieces or parcels of land, or any of them, 
shall be omitted from the assessment thereafter to be made to cover the 
costs and expenses of said work or improvement, and the cost of said work 
or improvement in front of said lots, pieces or parcels of land shall be paid 
by the city from its general fund. 

. (4) It shall be lawful for the owner or owners of lots or land fronting 

upon any street, the width and grade of which shall have been established 
by the city council, to perform, at his or their own expense (after obtaining 
permission from the council so to do, but before said council has passed its 
resolution of intention to order grading exclusive of this), any grading upon 
said street, to its full width, or to the center line thereof and to its 
grade as then established, and thereupon to procure, at his or their own 
expense, a certificate from the city engineer, setting forth the number of 
cubic yards of cutting and filling made by him or them in such grading, and 
proportions performed by each owner, and that the same is done to estab- 
lished width and grade of said street, or to the center line thereof, and 
thereafter to file said certificate with the city engineer, which certificate the 
engineer shall record in a book kept for that purpose in his office, properly 
indexed. 


(5) Whenever thereafter the city council orders the grading of said 
street, or any portion thereof, on which any grading certified as aforesaid 
has been done, the bids and contracts must express the price by the eubie 
yard for cutting and filling in grading; and the said owner or owners and 
his or their successors in interest shall be entitled to credit, on the assessment 
upon his or their lots and lands fronting on said street for the grading 
thereof, to the amount of the cubic yards of cutting and filling set forth in 
his or their certificate, at the prices named in the contract for said cutting 
and filling; or, if the grade meanwhile has been duly altered, only for so 
much of said certified work as would be required for grading to the altered 


985 


11-2214 CITIES AND TOWNS 


grade; provided, however, that such owner or owners shall not be entitled 
to such credit as may be in excess of the assessments for grading upon the 
lots and lands owned by him or them, and proportionately assessed for the 
whole of said grading; and the city clerk shall include in the assessment for 
the whole of said grading upon the same grade the number of cubic 
yards of cutting and filling set forth in any and all certificates so recorded 
in his office, or for the whole of said grading to the duly altered grade so 
much of said certified work as would be required for grading thereto, and 
shall enter corresponding credits, deducting the same as payments upon 
the amounts assessed against the lots and land owned respectively, by 
said certified owners and their successors in interest; provided, however, 
that he shall not so inelude any grading quantities or credit any sums in 
excess of the proportionate assessments for the whole of the grading which 
are made upon any lots and lands fronting upon said street, and belonging 
to any such certified owners or their successors in interest. 


(6) Whenever any owner or owners of any lots and lands fronting 
on any street shall have heretofore done, or shall hereafter do any work 
(excepting grading) on such street, in front of any block, at his or their 
own expense, and the city council shall subsequently order any work to be 
done of the same class in front of the same block, said work so done at the 
expense of such owner or owners shall be excepted from the order ordering 
work to be done; provided, that the work so done at the expense of such 
owner or owners shall be upon the official grade, and in condition satis- 


factory to the city engineer at the time said order is passed. 


History: En. Sec. 14, Ch. 89, L. 1913; 
re-en, Sec. 5238, R. C. M. 1921; amd. Sec. 
1, Ch. 163, L. 1925. 


Damages 

Evidence to show the cost of filling 
plaintiff’s lots and raising his buildings 
to grade, and the market value of the 
property before and after making the 
improvement, was competent and material 
in an action to recover damages occasioned 
by the change. Eby v. City of Lewistown, 
55 M 118, 128, 173 P 1163. 


Id. Under allegations of the complaint 
that plaintiff’s property had been perma- 
nently injured by change in street grade, 
rendered inaccessible and undesirable for 
the purposes for which used, necessitating 
large expenditures in filling and adjusting 
the lots to grade, ete., and defendant’s 
denial of any damage whatever, the latter 
was entitled to introduce evidence tending 
to show that the property had not been 
injured or that the damage was less than 
claimed by plaintiff. 


Necessity of Notice 

All statutory requirements as to the 
form and contents of a special improve- 
ment. assessment must be substantially 
complied with, they being regarded as 
mandatory and jurisdictional, and the ap- 
portionment of the cost is essential to the 
validity of the assessment, as is notice to 


the owners to enable them to be heard and 
contest if desired; failure to give notice 
will render the assessment void, whether 
or not notice is expressly required by law. 
Morse v. Kroger et al., 87 M 54, 60, 285 
P 185. 


Objections to District 


To estop a taxpayer from attacking 
the validity of the creation of a special 
improvement district by payment of an 
instalment of the tax, the payment must 
have been voluntarily made. A city could 
not. be prejudiced by the payment of such 
instalment tax, which, being invalid, it 
was not entitled to collect, and was there- 
fore not in a position to claim an estoppel. 
City of Lewistown v. Warren, 52 M 356, 
357, 157 P 954. 


Public and District Sewer Distinguished 


The cost of constructing a public sewer, 
as distinguished from a district sewer, 
must be provided for, under the next sec- 
tion, either from the general or sewer fund 
or by the sale of bonds, and may not be 
assessed on the basis of area under the 
special improvement district plan provided 
by this section. Rush v. Grandy et al., 
66 M 222, 226, 213 P 242. . 


What may be Assessed 


An easement in a city street in favor 
of a railway company for right of way 
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‘purposes in crossing it is not susceptible ~ 


of assessment for a special improvement, 
where the basis adopted for apportioning 
the cost thereof is front footage; nor is 
the tract itself assessable under such plan, 
since under it the lot or parcel of land 
bordering or abutting on the street on 
which the improvement was made must 
bear the cost proportionately, and a street 
eannot border or abut upon itself. Chicago, 
Milwaukee & St. Paul Ry. Co. v. Poland, 
54 M 497, 503, 172 P 541. 


References 

Stanley v. Jeffries, 86 M 114, 124, 284 
P 134; School ,District No. 1 v. City of 
Helena, 87 M 300, 287 P 164. 


11-2216 


44 C.J. Municipal Corporations §§ 2354 
et seq., 3111, 3112 et seq. 

48 Am. Jur. 761, Special or Local As- 
sessments, § 256 et seq. 

Right of taxpayer to anticipate payment 
of tax or special improvement assessment 
for deferred instalments thereof. 96 ALR 
1475. 

Effect of certificate or statement of 
treasurer or other public official regarding 
unpaid taxes or assessments against spe- 
cific property. 107 ALR 568. 

Duration of lien of special assessment 
and period of limitation of action for its 
enforcement as affected by adoption of 
instalment plan of payment. 114 ALR 399. 

Personal liability of property owner to 


pay assessments for local improvements. 
Municipal 


Corporations€=281(1), 468, 127 ALR 551. 
469 (1-4). s 
11-2215. (5238.1) Including and assessing unplatted lands in improve- 


ment district. 


That whenever any unplatted, undedicated or unsurveyed 
lot, piece or parcel of land that separates one platted part of the city from 


- another platted part of said city, lying wholly within the boundaries of any 
city or town, except land owned by the United States, shall abut or border 
‘upon any epediat improvement district, or be included Lain the boundaries 


of any special improvement district of such city or town, the council of 
such city or town may cause the same to be included within and made a 
part of such special improvement district, in the same manner as other 
property within such special improvement district and may assess the same 
for its proportionate share of the cost of making or maintaining such im- 
provements in the same manner as other property within such special im- 
provement district. 


History: En. Sec. 1, Ch. 16, L. 1923. Enforceability, against undivided tract, 


of tax or special assessment levied against 
part of it at one rate and part at another. 


Municipal Corporations©—450. (2). 


(44 C.J. Municipal Corporations § 2938 112 ALR 73. 
et rea 
11-2216. (5239) Sewer systems. (1) A sewer system may be estab- 


lished in a city or town, which system may be divided into publie, district 


_and private sewers. 


‘Publi¢ sewers may be established and constructed along the principal 
course of drainage at such times, to such an extent, of such dimensions and 
material, and under such regulations as may be prescribed by the council ; 
and there may be constructed such branches and extensions of sewers already 


constructed, or to be constructed, as may be considered expedient. 


To defray the cost of such public sewers, the city or town council 


(2) 


“may appropriate moneys therefor from the Wen an or sewer fund, or: by 


availing itself of moneys derived from a bond issue authorized by the consti- 
tution and laws of the state. It is further provided that when a public or 
main sewer also serves as a district sewer, the city council may assess the 
property bordering or abutting upon such public-sewer, either at the time of 
its construction or at any future time, for an amount equal to the estimated 
cost of such district sewer capable of accommodating such property. 
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(3) And/or to provide such sewer fund, and/or to provide for the re- 
tirement of such bonds, and/or the payment of the interest on such bonds, 
and/or for any purpose herein mentioned, the city council shall, upon being 
petitioned by five (5) per cent of the qualified electors who must be taxpay- 
ing freeholders, as shown by the last assessment for taxable purposes, at the 
annual municipal election or at any special election called for that purpose, 
submit to a vote to the qualified electors who must be taxpaying freeholders, 
the question whether or not the city council may establish and collect rentals 
for the use of such sewer system and may fix seale of such rentals and pre- 
scribe the manner and time at which such rentals shall be paid, and if a 
majority of votes is cast in favor of such proposition then the city or town 
council may establish and collect rentals for the use of any such sewer 
system and may fix the scale of such rentals and prescribe the manner and 
time at which such rentals should be paid and to change such scale of 
rentals from time to time as may be deemed advisable; providing, that the 
total revenue to be collected from all of the above sources ‘in a given year 
shall be provided for by the council in such a manner as to provide funds 
for the payment of all bond issues and interest thereon, as well as for all 
necessary expenses of the operation, maintenance and repair of any such 
sewer system. For the purpose of making such rental charges equitable, 
property benefited thereby may be classified, taking into consideration the 
volume and character of sewage or waste and the nature of the use made of 
such sewage facilities. Said rentals shall be collected or taxed against the 
property in like manner as water rentals are collected and taxed, or by such 
procedure as may be prescribed by the city or town council, the revenues in 
this paragraph provided shall be in addition to and not exclusive of other 
revenues which may be now legally collected for sewer payment. 


(4) The funds received from the collection of sewer rentals shall be 
kept as a separate and distinct fund by the city treasurer, subject only to 
disbursement by order of the council. This fund shall be used for (1) the 
payment of the cost of management, (2) maintenance, (3) operation and (4) 
repair of the sewage system, including treatment and disposal works, (5) 
for the creation of a sinking fund for the retirement of any indebtedness, 
(6) for the payment of interest on any such indebtedness, and any sur- 
plus in such fund may be used for the enlargement or replacement of the 
same and for the payment of the interest on any debt incurred for the 
construction of such sewage system, including sewage pumping, treatment 
and disposal works, and for retiring such debt, but shall not be used for 
the extension of a sewage system to serve unsewered areas or for any pur- 
pose other than one or more of those above specified. 

(5) Any twenty-five (25) or more freeholders of such a municipality may 
file complaint with the public service commission to the effect that the 
rental charges so fixed are unreasonable or unjustly discriminatory, and 
the public service commission shall, upon public hearing thereon, file its 
findings and determination, stating therein in what respect, if any, said 
rental charges are unreasonable or unjustly discriminatory, and the munici- 
pality at interest shall forthwith readjust its rental charges so as to remove 
any unreasonable or unjustly discriminatory features so found by the public 
service commission. 

(6) Itis further provided that all the provisions of this act referring to 
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sewer rentals, shall apply to special improvement districts for the con- 
structing and maintaining and operating of sanitary sewers and storm 
sewers, as provided for in chapter 133, laws of 1929 and the powers herein 
conferred on councils shall be and are hereby conferred on the several 
boards of county commissioners for the purposes of said chapter 133, laws 


of 1929—insofar as the same relates to sewers. 


History: En. Sec. 15, Ch. 89, L. 1913; 
re-en. Sec. 5239, R. C. M. 1921; amd. Sec. 
1, Ch. 149, L. 1933. 


NOTE.—The reference above to chapter 
133, laws of 1929, refers to sections 16- 
1601, 16-1611 and 16-1619 of these codes. 


Operation and Effect 


The theory upon which a municipality 
may levy an assessment for a special im- 
provement, such as the construction of a 
sewer, is that the property charged re- 
ceives a corresponding physical, material 
and substantial benefit from the improve- 
ment. Power v. City of Helena, 43 M 
336, 341, 116 P 415. 

A “trunk” sewer, i.e., one which receives 
the discharge from district sewers, is a 
public sewer within the meaning of this 
section. Rush v. Grandy et al., 66 M 222, 
226, 213 P 242. 

Id. The cost of constructing a public 
sewer, as distinguished from a district 
sewer, must be provided for, under this 
section, either from the general or sewer 


the special improvement district plan pro- 
vided by the preceding section. 

Whether the expense of making a muni- 
cipal improvement shall be paid out of 
the general treasury or be assessed upon 
abutting property or other property spe- 
cially benefited, and, if in the latter mode, 
whether the assessment shall be upon all 
property found to be benefited or alone 
upon that abutting, is a question of legis- 
lative expediency. Crutchfield v. Nash et 
al., 84 M 556, 562, 276 P 938. 


Municipal Corporations¢270, 712.. 

44 C.J. Municipal Corporations §§ 2300 
et seq., 4004 et seq. 

38 Am. Jur. 252, Municipal Corporations, 
§ 565. 

Loss of right to contest an assessment 
in a street or sewer improvement or drain- 
age proceeding. 9 ALR 634, 842. 

Construction or improvement of sewers 
as a local or district improvement within 
provisions authorizing or requiring special 
assessments or other specified means of 


fund or by the sale of bonds, and may éfraying expense. 134 ALR 895. 


not be assessed on the basis of area under 

11-2217. Cities and towns may establish sewage treatment and disposal 
plants. Any city or town may when authorized so to do by a majority vote 
of the qualified electors voting at an election held for that purpose, establish, 
build, construct, reconstruct and/or extend a storm and/or sanitary sewer- 
age system and/or a plant or plants for treatment or disposal of sewage 
therefrom and may operate and maintain such facilities for public use, and in 
addition to all other powers granted to it, such municipality shall have au- 
thority, by ordinance duly adopted by the governing body to charge just and 
equitable rates, charges or rentals for the services and benefits directly or in- 
directly furnished thereby. Such rates, charges or rentals shall be as nearly 
as possible equitable in proportion to the services and benefits rendered, and 
may take into consideration the quantity of sewage produced and its concen- 
tration and water, pollution qualities in general and the cost of its disposal. 
The charges may be fixed on the basis of water consumption or any other 
equitable basis the governing body may deem appropriate and, if the gov- 
erning body determines that the sewage treatment prevents pollution of 
sources of water supply, may be established as a surcharge on the water 
bills of water consumers or on any other equitable basis of od the 
use and benefits of such facilities and services. 

In this act “qualified electors” shall mean registered electors of the mu- 
nicipality whose names appear upon the last preceding assessment roll for 
state and county taxes as taxpayers upon property within the municipality. 
The question of building, constructing, reconstructing or extending the sys- 
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tem, plant or plants and the question of issuing and selling revenue bonds 
for such purpose may be submitted as a single proposition or as separate 
propositions. Any election under this act may be called by a resolution of 
the governing body which it may adopt without being previously petitioned 
to do so. 


History: En. Sec. 1, Ch. 149, L. 1943; 
amd. Sec. 1, Ch. 100, L. 1947. 


11-2218. May issue bonds—sinking fund—rates for service, etc. Any 
such municipality may issue and sell negotiable revenue bonds for the con- 
struction of any such system of sewers, sewage pumping stations or sewage 
treatment or disposal plant or plants for public use when authorized so to do 
by a majority vote of the qualified electors voting on the question at an elec- 
tion called by the city council or other governing body of the municipality 
for that purpose; which bonds shall be serial or amortization and shall bear 
interest at not more than five per cent (5%) per annum, payable semi- 
annually, and all bonds shall mature within twenty (20) years from date of 
bonds, and may be registered with the city treasurer of said municipality. 
No bonds shall be sold for less than par, and each of said bonds shall state 
plainly on its face that it is payable only from a sinking fund, naming said 
fund and the ordinance and resolution creating it, and that it does not 
ereate an indebtedness within the meaning of any charter, statutory or con- 
stitutional limitation upon the incurring of indebtedness. 


Prior to the issuance of said bonds the city council or other governing 
body of such municipality shall adopt an ordinance or resolution author- 
izing the issuance and sale of said bonds. 


At the time of, or before the issuance and sale of any such bonds, the 
governing body must create a sinking fund for the payment of the bonds 
and the interest theredn and charges of the fiscal agency for making pay- 
ment of the bonds and interest thereon. 

That at, or before the issuance and sale of such bonds, the governing 
body shall, by resolution or ordinance, set aside a sinking fund and pledge 
to the payment of the bonds and the interest thereon the net income and 
revenues of the system, including all additions thereto and replacements and 
improvements thereof subsequently constructed or acquired, up to an amount 
sufficient to provide for the payment of the principal and the interest on 
the bonds as such principal and interest shall become due and payable, and 
a margin of safety, which together with an unused surplus of such margin 
carried forward from the previous year, shall equal twenty per cent (20%) 
of all other amounts so required to be paid into the sinking fund. 

The said income and revenues above mentioned shall be construed to mean 
all the gross income from said plant less operating expenses and cost of 
material and supplies used in operation and less ten per cent (10%) to be set 
aside for replacements and depreciation of said plant. 

Said payments above mentioned shall constitute a first and prior charge 
and lien on the entire net income and revenues derived from the operation of 
sald system. 

History: En. Sec. 2, Ch. 149, L. 1943. 


11-2219. Rates and charges for services. The governing body of such 
municipality shall have full power and authority, and it is hereby made its 
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duty to fix and establish, on the basis of water consumed or any other 
equitable basis, by ordinance or resolution, and collect rates and charges for 
the services and facilities afforded by the system. 

The rates and charges established for the services and facilities afforded 
by this system shall be sufficient in each year to provide income and revenues 
adequate for the payment of the reasonable expense and operation, repair 
and maintenance and for the payment of the sums required to be paid into 
the sinking fund and for the ten per cent (10%) depreciation charge. 

The governing body shall have the right to change and readjust from 
time to time the rates and charges so fixed and established provided the 
aggregate of such rates and charges shall always be sufficient to meet the 
requirements mentioned in preceding paragraph. 

' History: En. Sec. 3, Ch. 149, L. 1943. 


11-2220. Income to be kept separately. After any municipality has 
' issued and sold revenue bonds under this act, it must keep all income and 
revenues derived from the operation of the system separate and distinct 
from all other revenues and shall keep books and accounts for such avaten 
separate and distinct from all other books and accounts. 

That any such bonds and interest thereon shall be a valid claim of the 
holders thereof only against the sinking fund and the net income and reve- 
nues of the system pledged thereto and shall not constitute an indebtedness 
of the municipality within the meaning of any charter, statutory or consti- 
tutional limitation upon the incurring of indebtedness. 

History: En. Sec. 4, Ch. 149, L. 1943. 


11-2221. Covenants with holders of bonds—users of system must pay for 
service—no tax liability incurred—registration of bonds. Any municipality 
issuing bonds under this act shall have the right to covenant with the holders 
of the bonds as to (a) the purpose to which the proceeds received from the 
sale of the bonds shall be applied and the use and disposition there; (b) the 
use and disposition of the income and revenues derived from the operation 
of the system; (c) the issuance and sale of additional bonds payable from 
the income and revenues of the system; (d) the operation and maintenance 
of the system; (e) the insurance to be carried hereon and the disposition of 
the insurance moneys; (f) its books of account and the inspection and audit 
thereof and its accounting methods; (g) rates and charges for the services 
and facilities afforded by the system, and any other matters pertaining to 
the manner of handling this system and care and manner of paying the reve- 
nues on the bonds and interest. 

No person, firm or corporation shall be permitted to use said system, ex- 
cept they pay the full and established rate for said service. 

Nothing contained in this act shall be construed to permit the munici- 
pality to incur, under the provisions thereof, any obligation for the payment 
of which taxes may be levied. 

Any bonds issued under this act may be registered with the city treasurer 
of said municipality. 
History: En. Sec. 5, Ch. 149, L. 1943. 


11-2292. (5240) Assessment to pay cost of improvements. To defray 
dg cost of making SUE eee in any special improvement district, or of 
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acquiring property for the opening, widening, or extending any street or 
alley, or to defray the cost and expense of changing any grade of any street, 
avenue, or alley, the city council shall by resolution levy and assess a tax 
upon all property in any district created for such purpose, by using for a 
basis for assessment one of the methods set forth in section 11-2214 of this 
eode. Such resolutions shall contain a description of each lot and parcel of 
land, with the name of the owner, if known, and the amount of each partial 
payment to be made, and the day when the same shall become delinquent. 
The payment of assessments to defray the cost of constructing any im- 
provements in special improvement districts may be spread over a term of 
not to exceed twenty years, payments to be made in equal annual instalments. 


History: En. Sec. 16, Ch. 89, L. 1913; 
amd. Sec. 7, Ch. 142, L. 1915; re-en. Sec. 
5240, R. C. M. 1921. 


Assessments To Include Interest To 
Maturity 


Special improvement district bonds are 
not general obligations of the city, and 
their payment is strictly limited to the 
fund provided by statute and ordinance; 
the lien of the assessments extends to 
each lot or parcel of land separately, and 
not jointly, and payment thereof on one 
lot or issue of tax deed thereon discharges 
the lien thereon; assessments upon prop- 
erty in the district, must, under this sec- 
tion, include the interest on the bonds to 
maturity, as part of the cost of such im- 
provements. State ex rel. Griffith v. City 
of Shelby, 107 M 571, 576, 87 P 2d 183. 


Municipal Corporations€—406 (1), 449 
(3). 
44 C.J. Municipal Corporations §§ 2809, 
3029. 

38 Am. Jur. 78, Municipal Corporations, 
§ 389 et seq. See generally, 48 Am. Jur. 
555, Special or Local Assessments. 

Assessment of parkway occupied by 
street railway company for street improve- 
ment. 10 ALR 164. 

Validity and effect of condition of dedi- 
cation that remaining property shall not 
be subject to assessments for improve- 
ments. 16 ALR 499. 

Liability of railroad or street railway 
which paves or is liable for paving oc- 
cupied portion of street to assessment for 
improvement of remainder. 29 ALR 679. 

Assessment of railroad right of way for 
local improvements. 37 ALR 219. 


11-2223. 


Liability of municipality in consequence 
of its inability, refusal, or failure to collect 
the cost of local improvements from the 
property benefited. 38 ALR 1271. 

Excessiveness or unfairness of assess- 
ment for highway improvement on prop- 
erty of railroad company. 48 ALR 497. 

Assessments for improvements by the 
front-foot rule. 56 ALR 941. 

Assessment of right of way other than 
that of railroad or street railway for 
street or local improvement. 58 ALR 127. 

Cemetery property and cemetery lots as 
subject to assessment for public improve- 
ment, in. absence of express exemption. 
71 ALR 322. 

Liability of abutting property to as- 
sessment for street paving as affected by 
character or extent of traffic. 73 ALR 
1295. 

Homestead as subject to assessment for 
local improvements. 79 ALR 712. 

Property unit for purposes of assessment 
for street or other local improvement as 
affected by owner’s disregard of original 
lot lines or creation of new ones. 104 ALR 
1049. 

Constitutionality of statutes relieving 
property subject to assessment for im; 
provement from all or part of such assess- 
ment. 105 ALR 1169. 

Prohibition to prevent levy of assess- 
ments. 115 ALR 20. 

Personal liability of property owner to 
pay assessments for local improvements. 
127 ALR 551. . 

Right of landowner to recover back 
benefit assessments, upon ground of aban- 
donment of improvement project. 145 ALR 
1129. 


(5241) Hearing of objections — modification of assessment. 


Such resolution, signed by the mayor and clerk, shall be kept on file in the 
office of the city clerk, and a notice signed by the city clerk stating that the 
resolution levying the special assessment to defray the cost of such improve- 
ments is on file in his office, subject to inspection for a period of five days, 
shall be published at least once in a newspaper published in the city or town. 
Such notice shall state the time and place at which objections to the final 
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adoption of such resolution will be heard by the council, and the time for 
such hearing shall not be less than five days after the publication of such 
notice. At the time so fixed the council shall meet and hear all such objec- 
tions, and for that purpose may adjourn from day to day, and may, by 
resolution, modify such assessment in whole or in part. A copy of such 
resolution, certified by the city clerk, must be delivered to the city treasurer 
within two days after its passage. 


History: En. Sec. 17, Ch. 89, L. 1913; Loss of right to contest an assessment 


re-en. Sec. 5241, R. C. M. 1921. in a street or sewer improvement or drain- 
; age proceeding. 9 ALR 634, 842. 
Municipal Corporations¢—455. Failure of property owner to avail him- 
44 C.J. Municipal Corporations § 3050 self of remedy provided by statute or 
et seq. ordinance as precluding attack based on 
48 Am. Jur. 693, Special or Local As- improper inclusion of property in, or ex- 
sessments, § 151 et seq. clusion of property from, assessment. 100 
ALR 1292. 


11-2224. (5242) Care of street parking—tresolution levying assessment. 
Where trees have been planted, grass plots constructed, and grass sown 
thereon, or any one or more of said improvements have been made in a special 
improvement district, it is hereby made the duty of the council of said city 
or town to cause said trees and grass to be watered, the grass cut, and trees 
trimmed, and to otherwise maintain and preserve said improvements, as 
the council shall deem suitable and proper, and the whole cost of maintain- 
ing said improvements, including the liquidation amount, if any, hereinafter 
provided for, shall be paid by assessing the entire district in either one of 
the two methods set forth in section 11-2214 of this code. It shall be the duty 
of said council to estimate, as near as practicable, the cost of maintaining 
the improvements in each district for the season; and before the first Monday 
in September of each year, the council shall pass and finally adopt a reso- 
lution levying and assessing all the property within the several districts with 
an amount equal to the whole cost of maintaining said improvements within 
the several districts, and in the manner hereinabove provided, and may fur- 
ther, until full liquidation is realized, include therein an amount not to 
exceed twenty per centum (20%) of any floating indebtedness, consisting 
of valid outstanding warrants drawn and issued against the maintenance 
funds of the respective districts, existing at the close of business on the 30th 
day of June, 1943, together with not to exceed such per centum of the cur- 
rent interest thereon from such last mentioned date, which moneys derived 
from such portion of such levy and assessment for such additional amount, 
if included in such levy and assessment, may only be expended toward 
liquidating such floating indebtedness, together with the interest thereon, 
and not otherwise. Said resolution levying assessments to defray the cost 
of maintenance of such improvement, including such additional amount, if 
any, towards liquidation of such floating indebtedness, shall be in every 
manner prepared and certified to the same as a resolution levying assess- 
ments for making improvements in said special improvement districts, and 
the money collected therefrom shall be paid into a fund known as “special 
improvement district No............. maintenance fund”, the number of which 
shall correspond with the number of the special improvement district in 
which the improvements so maintained are situate ; provided, however, that 
the city or town council shall have the power not more than once in a year 
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of changing by resolution the boundaries of any maintenance district, but 
such change of boundaries shall not affect indebtedness existing at the time 
of such change. 


History: En. Sec. 18, Ch. 89, L. 1913; Municipal Corporations€—449 (1-3), 678. 
re-en. Sec. 5242, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations §§ 3029, 
1, Ch. 124, L. 1943. 3098. 


11-2225. (5248) Damages to property and payment thereof. Whenever 
the owner or any one interested in any property situated within any special 
improvement district, after having filed with the clerk the written notice 
required by section 5237 of this code, shall be awarded or recover any 
amount on account of damages sustained to such property by reason of the 
construction of any improvement in said special improvement district, if the 
resolution levying assessment to defray the cost of making such improve- 
ments in said district has not been passed and adopted by the city council, the 
amount so awarded or recovered shall be added to and constitute a part of 
the cost of the making such improvements; but if the resolution levying 
assessments to defray the costs and expenses of making said improvements 
has been passed and adopted by the city council, it shall pass and adopt a 
supplemental resolution levying additional assessments against all the prop- 
erty in said district for the purpose of paying the amount so awarded or 
recovered. Said supplemental resolution shall be made and in every manner 
prepared and certified the same as the original resolution levying assessments 
to defray the cost of making such improvements. 

History: En. Sec. 19, Ch. 89, L. 1913; References 


re-en. Sec. 5243, R. C. M. 1921. Cited or applied as section 19, chapter 
NOTE.—So much of section 5237, re- 89, laws 1913, before amendment, in Eby 
ferred to above, as makes the giving notice V:- ‘City of Lewistown, 55 M 118, 120, 173 
necessary in order to maintain an action FP 1163. . 
for damages was held unconstitutional in 
Eby v. City of Lewistown, 55 M 113, 120, Municipal Corporations¢—402 (1) et seq. 
173 P 1163. Section 5237 was later re- 44 C.J. Municipal Corporations § 2719 
pealed by Sec. 4, Ch. 50, L. 1947. . et seq. 


11-2226. (5244) Construction of sidewalks and curbs without formation 
of special improvement district. The city council may order sidewalks and 
curbs constructed in front of any lot or parcel of land without the forma- 
tion of a special improvement district, and whenever the council shall order 
any such sidewalk or curb constructed, such order shall be entered upon 
the minutes of the council and shall name the street along which said side- 
walk or curb is to be constructed. After the making of such order, written 
notice thereof shall be given the owner or agent of such property, in such 
manner as the council may direct. If the owner or agent of such lot or 
parcel of land shall fail or neglect for a period of thirty days after the 
date of service of such notice to cause such sidewalk or curb to be con- 
structed, the city may construct or cause such sidewalk or curb to be con- 
structed, and shall assess the cost thereof, including engineering costs and 
the costs enumerated in section 11-2228 of this code, against the property in 
front of which the same is constructed. 

_ When any such sidewalk or curb is constructed by or under direction 
of the city council, payment for the construction thereof shall be made by 
special warrants in such form as may be prescribed by ordinance drawn 
against a fund to be known as special sidewalk and curb fund, which war- 
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rants shall bear interest at the rate of six per centum (6%) per annum, and 
the council may provide for the payment of said interest annually. 

The payment of assessments to defray the cost of construction of said 
sidewalks and curbs may be spread over a term of not to exceed eight years, 
payment to be made in equal annual installments. | | 


The city council shall annually, and before the first Monday of October 
of each year, pass and adopt a resolution levying an assessment and tax 
against each lot or parcel of land in front of which sidewalks and curbs 
have been constructed under orders of the city council. Said resolution 
levying such assessment shall be in every manner prepared and certified 
the same as resolutions levying assessments for the making of improve- 
ments in special improvement districts. 


History: En. Sec. 20, Ch. 89, L. 1913; Municipal Corporations¢=269 (4), 281 
re-en. Sec. 5244, R. C. M. 1921; amd. Sec. (3), 449 (2). 
1, Ch. 12, L. 1929. 44 C.J. Municipal Corporations §§ 2297 


et seq., 2357 et seq., 3028 et seq. 


11-2227. (5245) Interest on assessments. Upon all special assessments 
and taxes, levied and assessed in accordance with any of the provisions of 
this act, simple interest shall be charged at a rate not exceeding six per 
cent (6%) per annum, and the treasurer, in collecting such special assess- 
ment taxes, if the same are payable in one installment, shall collect such 
interest as may be shown to be due thereon by the resolution levying such 
assessment; and if such assessment be payable in installments the treasurer 
shall, at the time of collecting the first installment, collect such interest as 
may be shown to be due on such assessment by the resolution levying such 
assessment, and thereafter he shall collect with each subsequent installment 
interest on the whole amount remaining unpaid. 


History: En. Sec. 21, Ch. 89, L. 1913; Municipal Corporations¢—518 (1). 
-re-en. Sec. 5245, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations § 3391 


1, Ch. 51, L. 1937. [4 et. seq. 


11-2228. (5246) Costs and expenses considered as cost of improvements. 
The cost and expense connected with and incidental to the formation of 
any special improvement district, including costs of preparation of plans, 
specifications, maps, plats, engineering, superintendence, and inspection, and 
preparation of assessment-rolls, shall be considered a part of the cost and 
expenses of making the improvements within such special improvement 
district; and it shall be the duty of the city engineer to keep an account 
of all costs and expenses incurred in his office in connection with every 
special improvement district, and certify the same to the city clerk, whose 
duty it shall be to prepare all necessary schedules and resolutions levying 
taxes and assessments in such special improvement districts. 


History: En. Sec. 22, Ch. 89, L. 1913; Assessment of right of way other than 
re-en. Sec. 5246, R. C. M. 1921. that of railroad or street railway for 
| street or local improvement. 58 ALR 127. 

Municipal Corporations¢460. Power to impose cost of maintenance 


44 OJ. Municipal Corporations § 3081. or operation of street lighting system on 
48 Am. Jur. 605, Special or Local As- local improvement district. 60 ALR 272. 


sessments, § 49 et seq. Necessity that additional assessment in 
Priority as between liens for public proceeding for local improvement precede 
improvements: 5. ALR. 1301. | incurring liability in excess of the original 


assessment. 63 ALR 1179. 
995 


11-2229 


Priorities between lien of general taxes 
and the lien of special assessments. 65 
ALR 1379. 

Constitutionality of statute giving prior- 
ity to lien for public improvements over 
pre-existing contractual liens. 78 ALR 513. 

Assessment of railroad right of way for 
local improvements. 82 ALR 425. 


11-2229. 


CITIES AND TOWNS 


Manner of enforcing special assessments 
against public property. 95 ALR 689. 

Scope and import of term “owner” with 
respect to giving notice of making of 
public improvement. 95 ALR 1091. 

Duration of lien of special assessment 
and period of limitation of action for its 
enforcement as affected by adoption of 
instalment plan of payment. 114 ALR 399. 


(5247) Assessments as lien upon property. Any special assess- 


ment made and levied to defray the cost and expense of any of the work 
enumerated in this act, together with any percentages imposed for de- 
linquency and for cost of collection, shall constitute a lien upon and against 
the property upon which such assessment is made and levied, from and after . 
the date of the passage of the resolution levying such assessment, which lien 
ean only be extinguished by payment of such assessment with all penalities, 


costs, and interest. 


History: En. Sec. 23, Ch. 89, L. 1913; 
re-en. Sec. 5247, R. C. M. 1921. 


Operation and Effect 

Where the city council had acquired jur- 
isdiction to order a special improvement 
and levy the assessment to pay for it, the 
assessment became a lien against the prop- 
erty benefited by it from the date the 
assessment became due, not affected by 
the circumstance that plaintiffs had re- 
covered judgments against the city for 
damages caused by the improvement. Allen 
v. City of Butte, 55 M 205, 209, 175 P 595. 

Under our statutory provisions with re- 
lation to special improvements in cities 
and towns, any special assessment made 
and levied to defray the cost and expenses 
of special improvements constitutes a lien 
upon all property included in an improve- 
ment district, but, under the provisions 
of section 84-4161, such a lien is extin- 
guished by the issuance of a tax deed on 
sale of the property for delinquent taxes. 
(State ex rel. City of Great Falls v. Jef- 
fries, County Treasurer, 83 M 111, 270 P 
638). Stanley v. Jeffries, 86 M 114, 124, 
284 P 134. 

Advertising costs are also collectible by 
reason of this section and section 84-4726, 
to which section 11-2233 makes reference. 
(State ex rel. City of Wolf Point v. Mce- 
Farlan, 78 M 156, 252 P 805). School 
District No. 1 v. City of Helena, 87 M 
300, 287 P 164. 


Tax Deed Extinguishes Special Improve- 
ment Assessments Payable Before Its 
Execution 

A general tax lien and a special improve- 
ment assessment lien are not of equal rank. 
Support of government is higher obligation 


11-2230. 


than cost of local improvement. Where 
a special assessment for city improvement 
became delinquent on Nov. 30, 1940 and 
was certified by the city to the county 
clerk on Dec. 7, 1940 and by the county 
treasurer entered upon the tax rolls as a 
lien against the property, a county tax 
deed issued on Dec. 23, 1940 extinguished 
the lien for the 1940 installment of the 
city -special improvement assessment, be- 
cause under section 84-4170 such assess- 
ment installment was payable before 
execution of the tax deed. Instant case 
not violative of art. III, sec. 11, const. 
Hartman v. Nimmack, 116 M 392, 395, 
154 P 2d 279. 


References 


Thomas v. City of Missoula et al., 70 M 
478, 483, 226 P 213; State v. Jeffries, 83 
M 111, 116, 270 P 638; State ex rel. Cos- 
tello v. District Court, 86 M 387, 391, 392, 
284 P 128. 


Municipal Corporations€—519 (1). 

44 C.J. Municipal Corporations § 3395 
et seq. 

48 Am. Jur. 724, Special or Local As- 
sessments, § 194 et seq. 

Priority as between liens for public 
improvements. 5 ALR 1301. 

Priorities between lien of general taxes 
and the lien of special assessments. 65 
ALR 1379. 

Constitutionality of statute giving pri- 
ority to lien for public improvements over 
pre-existing liens. 78 ALR 513. 

Duration of lien of special assessment 
and period of limitation of action for its 
enforcement as affected by adoption of 
instalment plan of payment. 114 ALR 399. 


(5248) Mistakes or misnomers not to invalidate assessment. 


When under any of the provisions of this act special taxes and assessments 
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are assessed against any lot or Peete of land as the property of a particular 
person, no misnomer of the owner or supposed owner, or other mistake 
relating to the ownership thereof, shall affect such assessment, or render it 
void or voidable. _ 


History: En. Sec. 24, Ch. 89, L. 1913; Municipal Corporations¢—480. 
re-en. Sec. 5248, R. C. M. 1921. 44 C.J. Municipal Corporations § 3136. 


11-2231, (5249) Form of bonds and warrants. All cost and expenses 
incurred in the construction of any improvements specified in this act, in 
any improvement district, shall be paid for by special improvement district 
bonds or warrants. Such bonds or warrants shall be drawn in substantially 
the following form: 


DistrictiNd. lindas. tins 
United States of America, 
State of Montana 


Warrant or Dollars 
Bond’ Noss. ec. ) hak de es 
Interest at the rate of................ per cent per annum, payable annually. 
Special improvement district coupon warrant or fond 
mh A J seh Atel pee ete x ft tht ble , Montana 

MSGR eter CLLY Ol oc -caxe an denn in tpereaptiacrelaataccbacue fos , Montana 

Pnee@reastter Or tie CliyrOn eee 2 2s eee ye NE ees eae: 
Montana, will pay to bearer, the sum of........0....2.0....00..-2.---- dollars as maT 
ized by resolution No................- as passed on the ................ Cayo: v3. lee ete. fae 
19......, creating special improvement district No................. for the conerene- 


tion of the improvements and the work performed as authorized by said 
resolution to be done in said district, and all laws, resolutions, and ordinances 
relating thereto, in payment of the contract in accordance therewith. The 
principal and interest of this warrant (or bond) are payable at the office of 
BINCMC UL, VALEOCA SIT CT Og 2e 22 5 Bide wee cones oacberreae , Montana. 

This warrant (or bond) bears interest at the rate of..............2. per cent 
per annum from the day of registration of this warrant (or bond), as ex- 
pressed herein, until the date called for redemption by the city treasurer. 
The interest on this warrant (or bond) is payable annually on the first day 
ra ars RR eae Ee in each year, unless paid previous thereto, and as 
expressed by the interest coupons hereto attached, which bear the engraved 
facsimile signature of the mayor and city clerk. 

This warrant (or bond) is payable from the collection of a special tax ‘or 
assessment which is a lien against the real estate within said improvement 
district, as described in said resolution hereinbefore referred to. 

This warrant (or bond) is redeemable at the option of the city at any 
time there are funds to the credit of said special improvement district fund 
for the redemption thereof, and in the manner provided for the redemption 
of the same. 

It is hereby certified and recited, that all things required to be done, 
precedent to the issuance of this warrant (or bond), have been propenhy 
done, happened and been performed, in the manner prescribed by the laws of 
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the State of Montana and the resolutions and ordinances of the CIGy ste 
osx: ce ested. eeepc , Montana relating to the issuance thereof. 


(seal) 
LOE A 25 Gig 74 Rahs pie AURA de de per pr WE GURL Ech (CBee nace Cay Ol ..:.-cse tar oe aera ee ¥ 
Lh eo ) 
OSA i eR RASS AEDS Sig As hae UL a a rae AIR te Ge 5 yh a , Montana 

By :2..cagtalont sian a gee , mayor 

B SnOG 20 Thies! , city clerk 

Registered at the office of the city treasurer of.-...-....-..........---.---2--- , Montana, 
AVE wining sre COBY Ole ie oe es gst bs |, gt 


PNY, SON Aan wemoes phy ts , city treasurer. 

And the same shall be drawn against the special improvement district 
fund created for the district, and shall bear interest at a rate not exceeding 
six (6%) per cent per annum, from the date of registration until called for 
redemption or paid in full, interest to-be payable annually on the first day 
of January of each year, unless the council prescribes another date. Such 
warrants (or bonds) shall be signed by the mayor and clerk, and shall bear 
the corporate seal of the city. They shall be registered in the office of the 
clerk and treasurer, and if interest coupons be attached thereto, they shall 
also be so registered and shall bear the signature of the mayor and clerk; 
provided, however, that said coupons may bear the facsimile signature of 
said officers in the discretion of the city council. Said bonds shall be in 
denominations of one hundred ($100.00) dollars or fractions or multiples 
thereof, and may be issued in installments, and may extend over a period 
not to exceed twenty (20) years. Such warrants (or bonds) shall be re- 
deemed by the treasurer when there are funds in the special improvement 
district fund against which said warrants (or bonds), on presentation 
of the coupons belonging thereto, and any funds remaining shall be 
applied to the payment of the principal and the redemption of the 
warrants (or bonds) in the order of their registration; and provided, fur- 
ther that whenever there are any funds in any special improvement district 
fund, after paying the interest on such warrants (or bonds) drawn against 
said fund, the treasurer shall call in for payment outstanding warrants (or 
bonds), which, together with the interest thereon to the date of redemption, 
will equal the amount of said fund on that date, which date shall be fixed 
by the treasurer, who shall give notice by publication once in a newspaper 
published in the city, or at the option of the treasurer, by written notice to 
the holder or holders of such warrants (or bonds) if their address be known, 
of the number of warrants (or bonds) and the date on which payment will 
be made, which date shall not be less than ten (10) days after the date of 
publication or of service of notice, and on which date so fixed, interest shall 
cease. 


History: En. Sec. 25, Ch. 89, L. 1913; 
amd. Sec. 8, Ch. 142, L. 1915; re-en. Sec. 
5249, R. C. M. 1921; amd. Sec. 1, Ch. 23, 
L. 1937; amd. Sec. 1, Ch. 177, L. 1945. 


Interest May Be Fixed at Six Per Cent. 


Under this section, specifying that the 
rate of interest on special improvement 
district bonds in cities “shall not exceed 


six per cent. per annum,” the city council 
could properly fix the rate of interest at 
the rate named, as against the contention 
that under the above provision it is im- 
possible to fix the rate definitely and that 
therefore interest could not lawfully be 
considered a part of the cost of the im- 
provement. Hansen v. City of Havre, 112 
M 207, 218, 114 P 2d 1053, 
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Mandamus To Pay Principal Held Up 
for Payment of Interest after Maturity 


Where court refused mandamus proceed- 
ings on the ground that under this section 
the treasurer was required to first pay all 
the accrued interest on outstanding bonds 
before payment of any principal, held, on 
appeal, that assessments could not provide 
a fund for payment of interest after ma- 
turity of the bonds, and that plaintiff 
was entitled to payment of the principal 
of the bond sued upon, but not to interest 
accrued thereon after maturity. State ex 
rel. Griffith v. City of Shelby, 107 M 571, 
576, 87 P 2d 183. 


Misapplication of Fund by Treasurer 


The office of city treasurer is a contin- 
uing one regardless of the person occupy- 
ing the office at any particular time; the 
treasurer is the servant of the city, and 
where he misapplies trust funds such as 
for special improvement purposes, the mu- 
nicipality is liable to the warrant holders, 
and such liability is not lending its credit 
in violation of art. XIII, sec. 1 of the 
constitution. Blackford v. City of Libby, 
103 M 272, 278, 280, 62 P 2d 216. 


Not Intended To Include Interest Ac- 
crued after Maturity 


Held, that in view of the speculative 
and indeterminable item of cost of a pro- 
spective special city improvement arising 
from possible delinquencies in the payment 
of assessments, the legislature, in provid- 
ing in this section that before the city 
treasurer shall pay the principal of bonds 
issued he must first pay out of the special 
improvement district fund the interest on 
all outstanding bonds, could not have in- 
tended to include interest accrued on out- 
standing bonds after maturity. State ex 
rel. Griffith v. City of Shelby, 107 M 571, 
576, 87 P 2d 183. 


Statute of Limitations, 
Trust Rule 


The statute of limitations does not begin 
to run against registered city warrants 
(or bonds) until the city treasurer calls 
them for payment, or until the holder has 
an immediate cause of action. Being a 
trust fund, under the rule that as between 


11-2232. 


on Recovery; 


(5250) Payments under contracts. 


11-2232 


trustee and beneficiary of an express and 
continuing trust, the statute of limitations 
does not begin to run until trust is repu- 
diated, and the beneficiary has received 
notice thereof. Blackford v. City of Libby, 
103 M 272, 281, 282, 62 P 2d 216. 


Treasurer Not Agent of Warrant Holders 


The city treasurer is not the agent of 
the warrant holders, but is the servant of 
the city, and the city must answer for 
the illegal acts of its servants. Special 
improvement district moneys constitute 
trust funds, and are in the hands of muni- 
cipal officials in trust, The municipality 
is merely a custodian, and its duties rela- 
tive to such funds are purely ministerial. 
It may not use or divert them. Blackford 
i. City of Libby, 103 M 272, 278, 62 P 2d 

6. 


Where Action Held Maintainable To 
Recover on Warrants Paid Out of Order 
by County Treasurer 


While the rule as to a city’s liability 
to warrant holders damaged by reason of 
their warrants being paid out of order 
does not generally apply to county war- 
rants, held, that where the county com- 
missioners created a special improvement 
district within an unincorporated town 
for the installation of water works, the 
county assumed the same duties as rest 
upon incorporated cities and towns, and 
therefore were properly held liable for 
damage sustained by a holder of warrants 
not paid in the order of registration where 
the special fund became exhausted, and 
holder could presume treasurer would do 
his duty by calling and giving notice. 
Witter v. Phillips County, 111 M 352, 355, 
109 P 2d 56. 


References 


State ex rel. Clark v. Bailey, 99 M 454, 
44 P 2d 740. 


Municipal Corporations¢—896 et seq., 
923 et seq. 

44 C.J. Municipal Corporations §§ 4008 
et seq., 4193 et seq. 

43 Am, Jur. 261, Public Securities and 
Obligations, generally. 


The city or town council 


shall provide for making payments for improvements in any special im- 
provement district by the following method: 

The city or town council shall sell bonds or warrants issued under the 
provisions hereof, in an amount sufficient to pay that part of the total cost 
and expense of making the improvement which is to be assessed against 
the property within the district, to the highest and best bidder therefor 
for cash, for not less than the face value of such bonds, or warrants, and 
including interest thereon, and shall use the proceeds of such sale in making 
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payment to the contractor, or contractors, and such payment may be made 
either, from time to time, on estimates made by the engineer in charge of 
such improvements for the city or town, or upon the entire completion of 
the improvements and the acceptance thereof by the city or town council. 
The provisions of sections 11-2313, 11-2314 and 11-2315 with regard to the 
notice of sale, publication of notice and manner and method of selling bonds 
by cities and towns, insofar as the same are applicable thereto and not in 
conflict with the provisions of this section, shall apply to, govern and con- 
trol the form of notice of sale, publication of notice and manner and method 
of selling si such bonds or warrants. 


~ History: “En. Sec. 26, ~ Ch. 89, a rae 1913; 
re-en. Sec. 5250, R. C. M. 1921; amd. Sec. 1, 
Ch. 46, L. 1927; amd. Sec. 1, Ch. 178, L. 
1945. 


Operation and Hffect 


Held, under this section, that the city 


council has no power to issue bonds or 
warrants at a discount in payment of spe- 
cial improvement work, and that there- 
fore a contract let to one who in making 
out his bid took into consideration the 


fact that the warrants he would receive 
were worth only ninety cents on the dollar, 
and therefore added ten per cent to the 
actual cost, was invalid as an attempt to 
do indirectly what the council was pro- 
hibited from doing directly. Evans et al. 
v. City of Helena et al., 60 M 577, 588 
et seq., 199 P 445. 


Municipal Corporations¢~370, 897, 911. 
44 C.J. Municipal Corporations a8 2576, 
4149 et S04 4157. 


11-2233. (5251) Collection of city taxes and assessments by county 
treasurer—certification. It shall be the duty of city or town treasurer of 
every city or town whose taxes for general, municipal and administrative 
purposes are certified to and collected by the county treasurer in accord- 
ance with the provisions of section 84-4729 immediately after the second’ 
Monday of August of each year and at the same time the copy of the reso- 
lution determining the annual levy for general taxes is certified by the city or 
town clerk to the county clerk as required by said section 84-4729, to certify 
to the county assessor of the county in which such city or town is situated, all 
special assessments and taxes levied and assessed in accordance with any of 
the provisions of this act. The county assessor shall thereupon enter same 
upon the assessment roll of the county. The county treasurer must collect all 
such taxes and assessments in the same manner and at the same time as said 
taxes for BEncEAss apna and gms ae Dunas are collected by 


him. 

History: En. Sec. 27, Ch. 89, L. 1913; 
amd. Sec. 1, Ch. 166, L. 1921; re-en. Sec. 
5251, R. C. M. 1921; amd. Sec. 1, Ch. 156, 
L. 1925; amd. Sec. 1, Ch. 78, L. 1929; amd. 
Sec. 1, Ch. 13, L. 1945. : 


Operation and Eff ect 


Assessments for special city improve- 
ments which under this section the county 
tréasurer is required to collect, held to fall 
within the meaning of the words “tax” 
and “taxes” as employed in section 84-4726, 
making it the duty of the county treasurer 
to collect city taxes where a city has not 
imposed that duty upon its own treasurer. 


11-2234. 


State v. cre an 78 M 156, 161 et seq., 
252 P. 805. . 


- References 


Gagnon v. City of Butte, 75 M 279, 287, 
243: P 1085; State v. Jeffries, 83 M 111, 
114, 270 P "638; School District No. 1 v. 
City of Helena, 87 M 300, 307, 287 P 164; 


State ex rel. Clark v. Bailey, 99 M 484, 


44 P 2d 740. 


Municipal Corporations©528, 

44 C.J. Municipal Corporations. § 3456. 

48 Am. Jur. 731, Special or Local As- 
sessments, § 204 et seq. 


(5251.1) City treasurer to collect special assessments, when. 


In every city or town which shall provide by ordinance for the collection of 
its taxes for general, municipal and administrative purposes by its city or 
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town treasurer, such city or town treasurer shall collect all special assess- 
ments and taxes levied and assessed in accordance with any of the provisions 
of this act, in the same manner and at the same time as said taxes for gen- 
eral, municipal and administrative purposes are collected by him; and all of 
the provisions of section 84-4727 of this code, shall apply to the collection of 
such special taxes and assessments in the same manner as such provisions 
apply to the collection of other city or town taxes. When one payment be- 
comes delinquent all payments shall, at the option of the city or town coun- 
eil, by appropriate resolutions duly adopted become delinquent, and the 


whole property shall be sold the same as other property is sold for taxes. 


History: En. Sec. 5251, R. C. M. 1921; 
amd. Sec. 1, Ch. 156, L. 1925; amd. Sec. 
1, Ch. 78, L. 1929. See also history of Sec. 
11-2233. 


References 


State ex rel. Freebourn v. Yellowstone 
County, 108 M 21, 28, 88 P 2d 6. 


Power of municipality to transfer or 
assign its right to enforce assessment or 
lien for local improvements. 55 ALR 667. 

Prior judgment as precluding reassess- 
ment for public improvement. 60 ALR 513. 

Enforcement of assessment by sale of 
railroad right of way. 82 ALR 431. 

Power and duty to include in a periodi- 
cal special assessment the amount of a 
deficiency for a previous period resulting 
from delinquent assessments which may 
eventually be paid. 96 ALR 1275. 

Forfeiture or sale of land to state or 
political subdivision for nonpayment of 


running of limitation in that regard. 113 
ALR 920. 

Duration of lien of special assessment 
and period of limitation of action for its 
enforcement as affected by adoption of 
instalment plan of payment. 114 ALR 
399. 

Personal liability of property owner to 
pay assessments for local improvements. 
127 ALR 551. 

When statute of limitation commences 
to run in actions to recover taxes because 
of omission of property from tax list. 131 
ALR 824. 

Right of mortgagor or purchaser of 
equity of redemption to defeat lien of 
mortgage by acquisition of title at sale 
subsequent to mortgage for nonpayment 
of assessment for local improvement. 134 
ALR 289, 

Applicability of statute of limitations 
to action to enforce special assessments 
as affected by question whether imposition 


or enforcement of the assessment is an 
exercise of a governmental function. 136 
ALR 572. 


taxes as suspending right to enforce spe- 
cial assessment or improvement lien or 


11-2235. (5251.2) City treasurer may collect special assessments, when. 
Any city or town whose taxes for general, municipal and administrative 
purposes are certified to and collected by the county treasurer, in accordance 
with the provisions of sections 84-4729 and 84-4727 may, nevertheless, pro- 
vide by ordinance for the collection by its city or town treasurer of all spe- 
cial assessments and taxes levied and assessed in accordance with any of 
the provisions of this act in the same manner and at the same time as said 
taxes for general, municipal and administrative purposes are collected by 
the county treasurer and all of the provisions of section 84-4727 shall apply 
to the collection of such special taxes and assessments in the same manner 
as such provisions apply to the collection of other city or town taxes. When 
the payment of any one installment of any special assessment becomes de- 
linquent, all payments of subsequent installments shall, at the option of the 
city or town council, by appropriate resolution, duly adopted, become de- 
linquent, and such delinquent special assessments shall be certified to the 
county clerk of the county in which such city or town is situated, and the 
county treasurer must collect such delinquent special assessments and taxes 
in the same manner and at the same time as said taxes for general, munici- 
pal and administrative purposes are collected by him, and in case the same 
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are not paid, the whole property shall be sold, the same as other property is 
sold for taxes. 


History: See history of Sec. 11-2233. 
This section en. Sec. 1, Ch. 78, L. 1929. 


11-2236. (5251.3) Special assessments, when payable. A1l special assess- 

ments, or installments of special assessments in cities and towns, duly and 
regularly levied by resolution, according to law, shall be payable on or 
before 6 o’clock p. m. on the 30th day of November of each year, and in 
event the same are not paid on or before said date, the same shall be subject 
to the same interest and penalties for non-payment as are or may hereafter 
be provided by the laws of the state of Montana for other delinquent taxes. 


History: See history of Sec. 11-2233. Municipal Corporations¢—518 (1), 524. 
This section en. Sec. 1, Ch. 78, L. 1929. 44 C.J. Municipal Corporations §§ 3391 
et seq., 3936 et seq. 


11-2237. (5251.4) Delinquent assessments may be reinstated. When 
any special assessment, or installment, or installments of special assessments, 
have become delinquent, and are so declared by appropriate resolution by 
the city or town council, and have been certified to the county clerk and 
county treasurer for collection, as herein provided, the city or town council 
may, nevertheless, at its option, upon the payment to the city treasurer of 
the assessment, or the installment or installments of special assessments, 
and interest, up to date, by appropriate resolution, be withdrawn from the 
county treasurer, and cancelled from his records and proceedings, and rein- 
stated in the office of the city treasurer and on the assessment book thereof. 
Said withdrawal and reinstatement may be had and made at any time before 
or after sale of the property for delinquent taxes, and before tax deed there- 
for has been executed, the certified copy of the resolution of the city or town 
council with reference to such payment, withdrawal and reinstatement filed 
with the county treasurer shall be authority to and for the county treasurer 
to cancel and withdraw said delinquent special assessments or any install- 
ments thereof. | 


_ History: See history of Sec. 11-2233. Municipal Corporations€—522. 
This section en. Sec. 1, Ch. 78, L. 1929. 44 C.J. Municipal Corporations § 3420. 
et seq. 


11-2238. (5252) Correction of assessment—collection upon relevy of tax. 
Whenever, by reason of any alleged non-conformity to any law or ordinance, 
or by reason of any omission or irregularity, any special tax or assessment 
is either invalid or its validity is questioned, the council may make all neces- 
~ sary orders and ordinances, and may take all necessary steps to correct the 
same and to reassess and relevy the same, including the ordering of work, 
with the same force and effect as if made at the time provided by law, ordi- 
nance, or resolution relating thereto; and may reassess and relevy the same 
_ with the same force and effect as an original levy ; whenever any apportion- 
ment or assessment is made, and any property is assessed too little or too 
much, the same may be corrected and reassessed for such additional amount 
as may be proper, or the assessment may be reduced even to the extent of re- 
funding the tax collected. Any special tax upon reassessment or relevy shall, 
so far as is practicable, be levied and collected as the same would have been 
if the first levy had been enforced; and any provisions of any law or ordi- 
nance specifying a time when, or order in which acts shall be done in a 
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proceeding which may result in a special tax, shall be taken to be subject to 
the qualifications of this act. Any and every ordinance, or part thereof, of 
any council, heretofore passed in substantial conformity with this section, is 


hereby legalized. 


History: En. Sec. 28, Ch. 89, L. 1913; 
re-en. Sec. 5252, R. C. M. 1921. 


Operation and Effect 


We think this section does not author- 
ize the reassessment of any of the property 
in a special improvement district to make 
up for delinquent assessments against 
other property. Its provisions have to do 
with the correction of invalid or erroneous 


Municipal Corporations¢=514 (1, 2). 

44 C.J. Municipal Corporations § 3336 
et seq. 

Prior judgment as precluding reassess- 
ment for public improvement. 60 AL 
513. 

Statute authorizing or requiring re- 
assessment for public improvement when 
original assessment is invalid or void as 


applicable when proceedings leading to 


assessment by reassessment. A reassess- 
ment cannot be made unless authorized by 
statute, and then only in the manner pro- 
vided. School District No. 1 v. City of 
Helena, 87 M 300, 312, 287 P 164. 


11-2239. (5253) Payment of tax under protest — action to recover. 
When any tax levied and assessed under any of the provisions of this act is 
deemed unlawful by the party whose property is thus taxed, or from whom 
such tax is demanded, such person may pay such tax or any part thereof 
deemed unlawful under protest, to the city or county treasurer, as the case 
may be, and thereupon such party so paying, or his legal representative, 
may bring an action in any court of competent jurisdiction against the officer 
to whom such tax was paid, or against the city in whose behalf the same was 
eollected, to recover such tax or any portion thereof, so paid under protest ; 
provided, however, that any action instituted to recover any tax paid under 
protest must be commenced within sixty days after the date of payment 
thereof. The tax so paid under protest shall be held by the city or county 
treasurer, as the case may be, until the determination of any action brought 


for the recovery thereof. 


original assessment were without juris- 
diction. 83 ALR 1190. 


History: En. Sec. 29, Ch. 89, L. 1913; 
re-en. Sec. 5253, R. C. M. 1921. 


Operation and Effect 

Plaintiff, in an action to recover back 
a ‘special improvement tax paid under pro- 
test, need not allege in the complaint that 
his claim had been presented to the city or 


town council for allowance before action, 


was commenced, this section not contem- 


11-2240. 


(5254) Mistake in name or description not fatal. 


plating presentation thereof as a condition 
precedent to his right to maintain the 
action. Harvey v. Town of Townsend et 
al., 57 M 407, 188 P 897. | 


Municipal Corporations¢—523 (4, 5). 

44 C.J. Municipal Corporations §§ 3431, 
3434. 

48 Am, Jur. 764, Special or Local As- 
sessments, § 261 et seq. 


Any mistake 


in the description of the property or the name of the owner shall not vitiate 
any liens created by this act, unless it is impossible to identify the property 


from the description. 


History: En. Sec. 30, Ch. 89, L. 1913; 
re-en. Sec. 5254, R. C. M. 1921. 


11-2241. 
of notice. (1) 


Municipal Corporations¢479, 480. 
44 C.J. Municipal Corporations §§ 3135, 
3138. 


(5255) Owner of property—definition of terms — publication 
The person owning the fee, or the person in whom, on the 


day the action is commenced, appears the legal title to the lot and lands, 
by deeds duly recorded in the county recorder’s office in each county, or the 
person in possession of lands, lots, or portions of lots, or buildings under 
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claim, or exercising acts of ownership over the same for himself, or as the 
executor, administrator, or guardian of the owner, shall be regarded, treated, 
and deemed to be the “owner” for the purpose of this act, according to the 
intent and meaning of that word as used in this act. And in case of prop- 
erty leased, the possession of the tenant or lessee holding and occupying 
under such persons shall be deemed to be the possession of such owner. 
(2) +The words “work,” “improved,” and “improvement,” as used in 
this act, shall include all work or the securing of property mentioned in this 
act, and also the construction, reconstruction, and repairs, of all or any 
portion of said work. 

(3) The term “incidental expenses,” as used in this act, shall include the 
compensation of the city engineer for work done by him; also the cost of 
printing and advertising, as provided in this act; also, the compensation of 
the persons appointed by the city engineer to take charge of and superin- 
tend any of the work mentioned in this act; also the expenses of making 
the assessment for any work authorized by this act. All demands for inci- 
dental expenses mentioned in this subdivision shall be presented to the city 
clerk by itemized bill, duly verified-by oath of the demandant. 


(4) The notices, resolutions, orders, or other matter required to be pub- 
lished by the provisions of this act, shall be published in a daily newspaper 
or in a semiweekly or weekly newspaper, to be designated by the council of 
such city, as often as the same is issued during the period specified for said 
publication, and no other statute shall govern or be applicable to the publica- 
tions herein provided for; provided, however, that in case there is no daily, 
semiweekly, or weekly newspaper printed or circulated in any such city, 
then such notices, resolutions, orders, or other matters as are herein required 
to be published in a newspaper, shall be posted and kept posted for the 
same length of time as required herein for the publication of the same in a 
daily, semiweekly, or weekly newspaper, in three of the most public places 
in such city except herein otherwise specifically provided. Proof of the 
publication or posting of any notice provided for herein shall be made by 
affidavit of the owner, publisher, printer, or clerk of the newspaper, or of 
the poster of the notice. No publication or notice, other than that provided 
for in this act, shall be necessary to give validity to any of the proceedings 
provided for therein. The word “twice,” as used in this act, referring to 
the number of times notices, resolutions, or other matters shall be published, — 
shall be held to mean the publication of the same in two entire issues of a 
newspaper, one being on one day and the other issue being on a subsequent 
day of the same or a subsequent week. 

(5) The word “municipality” and the word “city,” as used in this act, 
shall be understood and so construed as to include, and are hereby declared 
to include, all corporations heretofore organized and now existing, and those 
hereafter organized for municipal purposes. 

(6) The words “paved” or “repaved,” as used in this act, shall be held to 
mean and include pavement of stone, whether paving blocks or macadam, or 
of bituminous rock or asphalt, or of wood, brick, or other material, whether 
patented or not, which the city council shall by ordinance or resolution 
adopt. | 

(7) The word “street,” as used in this act, shall be deemed to, and is 
hereby declared to, include avenues, highways, lanes, alleys, crossings, or 
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intersections, courts, and places, which have been dedicated and accepted 
according to the law, or in common and undisputed use by the public for 
a period of not less than five years next preceding, and the term “main street” 
means such actually opened street or streets as bound a block; and the word 
“blocks,” whether regular or irregular, shall mean such blocks as are 
bounded by main streets, or partially by a boundary line of the city. 
(8) The term “city engineer,” as used in this act, shall be understood 
and so construed as to include, and is hereby declared to include, any person 
or officer whose duty it 1s, under the law, to have the care or charge of the 
streets, or the improvement. thereof in any city. In all those cities. where 
there is no city engineer, the city council thereof is hereby authorized and 
empowered to appoint a suitable person to discharge the duties herein laid 
down as those of the city engineer, and all provisions hereof applicable to 
the city engineer shall apply to such person so. appointed. 

(9) The term “city council” is hereby declared to include any body or 
board which under the law is the legislative department of the government 
of the city. 

(10) In municipalities in which there is no mayor, then the duties im- 
posed upon said officer by the provisions of this act shall be performed by 
the president of the council or other chief executive officer of the mu- 
nicipality. . 

(11) The terms “clerk” and “city clerk,” as used in this act, are hereby 
declared to include any person or officer who shall be clerk of the said 
council. . | : 

(12) ~The term “quarter-block,” as used in this act, as to irregular blocks, 
shall be deemed to include all lots or portions of lots having any frontage 
on either intersecting street half way from such intersection to the next 
main street, or, when no main street intervenes, all the way to a boundary 
line of the city. | 

(13) The term “city treasurer,” as used in this act, shall be held to 
mean and include any person who, under whatever name or title, is the 
custodian of the funds of the municipality. 

(14) The term “street intersection,” wherever used in this act, shall be 
eld to mean that parcel of land at the point of juncture or crossing of inter- 
secting streets which lies between lines drawn from corner to corner of all 
lot lines immediately cornering at such juncture. 


History: En. Sec. 31, Ch. 89, L. 1913; 
re-en. Sec. 5255, R. C. M. 1921. 


Must Publish Rather Than Post Notice, 
If Possible 

The obvious intent of the legislature as 
declared by this section was to permit 
posting of notice only when publication 
could not be made in the city, and when- 
ever there is a newspaper published in 
the city, whether “daily,” “semiweekly” 
or “weekly,” publication therein should 
take precedence over notice by posting. 
Hansen v. City of Havre, 112 M 207, 213, 
114 P 2d 1053. 


11-2242. 


(5256) Adjournment of 


Id. Publication each day from Tuesday 
through Saturday, inclusive, in a paper 
published only five days in the week was 
sufficient to meet the requirements of this 
section and section 11-2204. 


Municipal Corporations€~265 et seq. 

44 C.J. Municipal Corporations § 2267 
et seq. 

48 Am. Jur. 693, Special or Local As- 
sessments, § 151 et seq. 

Scope and import of term “owner” with 
respect to giving notice of making of pub- 
lic improvement. 95 ALR 1091. 


hearing by council. Whenever, in 


proceedings hereunder, a time and place for hearing by the city council are 
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fixed, and, from any cause, the hearing is not then and there held or regularly 
adjourned to a time and place fixed, the power or jurisdiction of the city 
council in the premises shall not thereby be divested or lost, but the city 
council may proceed anew to fix a time and place for the hearing, and cause 
notice thereof to be given by publication by at least one insertion in a daily, 
. gsemiweekly, or weekly newspaper, such publication to be at least five days 
before the date of the hearing, and thereupon the city council shall have 
power to act as in the first instance. 


History: En. Sec. 32, Ch. 89, L. 1913; 
re-en. Sec. 5256, R. C. M. 1921. 


Municipal Corporations€=298, 402 (5), 
455, 491. 

44 C.J. Municipal Corporations §§ 2432, 
2719 et seq., 3050 et seq., 3182. 


11-2243. (5257) Posting and publication of notices by clerk—effect of 
errors in proceedings. Whenever any resolution, order, notice, or determina- 
tion is required to be published or posted, and the duty of posting or pro- 
curing the publication or posting of the same is not specifically enjoined 
upon any officer of the city, it shall be the duty of the city clerk to post or 
procure the publication or posting thereof, as the case may be. No proceed- 
ing or step herein shall be invalidated or affected by any error or mistake 
or departure herefrom as to the officer or person posting or procuring the 
publication or posting of any resolution, notice, order, or determination here- 
under, when the same is actually published or posted for the time herein 
required. 


History: En. Sec. 34, Ch. 89, L. 1913; 
re-en. Sec. 5257, R. C. M. 1921. 


Operation and Effect 


appears that the notice was actually pub- 
lished for the time required by the act. 
Aiken et al. v. City of Glendive et al., 


60 M 1, 2, 197 P 1003. 


Under this section any error in or de- 
parture from the mode of publication of 
any notice incident to the creation of a 
special improvement district is insufficient 
to invalidate the proceedings, when it 


11-2244. (5258) Curative section concerning special improvements. All 
special improvement districts which any city or town council in the state of 
Montana has created or attempted to create since March 14, 1913, pursuant 
to the provisions of chapter 89 of the acts of the thirteenth legislative as- 
sembly of the state of Montana, the creation or attempted creation of which 
was irregular because of the failure of any such city or town council, so 
creating or attempting to create the same, to proceed in the creation of any 
such districts, or in giving notice thereof, in the manner required by chapter 
89 of the acts of the thirteenth legislative assembly of the state of Montana; 
and any and all bonds and warrants issued or to be issued to defray the 
‘cost and expense incurred, or to be incurred in the construction of the im- 
provements made or to be made in any such districts, and the assessments 
levied or to be levied in any such districts, are hereby legalized and validated, 
and the acts and proceedings of the city or town council of any such city 
or town done or had with reference thereto are hereby made of as binding 
force and effect, as though they were done and had in strict conformity with 
the provisions of said chapter 89 of the acts of the thirteenth legislative 
assembly of the state of Montana; provided, however, that a resolution of 
intention to create, or a resolution creating or attempting to create any such 
district, was duly and properly passed and adopted by the city or town coun- 
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cil of any such city or town, and approved by the mayor thereof, prior to 
giving notice thereof; and provided, further, that notice of the passage of 
such resolution of intention to create, or resolution creating or attempt- 
ing to create any such district, or notice of the creation or intention to 
create or attempted creation of any such district, and of the time and 
place when and where the city or town council of any such city or town 
would hear and pass upon all protests made by any owner of property in 
any such district liable to be assessed for the work done or proposed to be 
done therein, against the making of such improvement, or the creation 
of any such district, and describing the general character of the improve- 
ments proposed to be made, the estimated cost thereof, and referring to 
the resolution on file in the office of the city or town elerk of any such 
city or town, for the description of the boundaries of any such district, 
was published for five days in a daily newspaper, or in some one issue 
of a weekly paper published in any such city or town, or in case no news- 
paper was published in any such city or town, at the time such notice 
was given, then, provided, it was posted for five days in three public 
places in such city or town; and provided, further, that a copy of such 
notice so published or posted was mailed to every person, firm, or cor- 
poration,.or to the agent of every person, firm, or corporation, having 
property within any such district, at his last known address, upon the 
same day such notice was first published or posted; and provided, further, 
that said notice was published or posted and mailed on a day not less 
than fifteen days prior to the date set for hearing and passing upon all 
protests made in any such district; and provided, further, that at the next 
regular meeting of the city or town council of any such city or town 
after the expiration of said fifteen days, the city or town council of any 
such city or town, proceeded to hear and pass upon, and did hear and pass 
upon all protests made in any such district; and provided, further, that 
no sufficient protests were made in any such district to prevent further 
proceedings therein, as provided in chapter 89 of the acts of the thirteenth 
legislative assembly of the state of Montana; and provided, further, that 
the resolutions, ordinances, notices, acts, and proceedings required to be 
passed, adopted, approved, given, done, and had by the provisions of 
chapter 89 of the acts of the thirteenth legislative assembly of the state 
of Montana for the letting of any contract for the construction of any 
improvements in any such district, and the resolutions, ordinances, notices, 
acts, and proceedings required to be passed, adopted, approved, given, 
done, and had by said chapter 89 of the acts of the thirteenth legislative 
assembly of the state of Montana, for the issuance and delivery or sale 
of any bonds or warrants of any such district were or shall be duly and 
regularly passed, adopted, approved, given, done, and had in conformity 
with the provisions of said chapter 89 of the acts of the thirteenth legislative 
assembly of the state of Montana, and the laws of the state of Montana re- 
lating thereto; and provided, further, that the assessment to defray the cost 
of making the improvements in any such district was or shall be duly and 
regularly passed, adopted, and approved, and notice thereof duly and regu- 
larly given, and a copy of the resoluticn levying any such assessment, certi-. 
fied to by the city or town clerk, delivered to the city or town treasurer of 
any such city or town, within two days after its final passage, as required by 
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the provisions of said chapter 89 of the acts of the thirteenth legislative as- 
sembly of the state of Montana; and provided, further, that the sum levied 
and assessed, or to be levied and assessed, against the property of any such 
district did not or shall not exceed the cost and expense of making the im- 
provements therein; and provided, further, that the improvements made or 
- to be made in any such district are improvements which a city or town can 
legally make under the provisions of said chapter 89 of the acts of the 
thirteenth legislative assembly of the state of Montana; and provided, 
further, that nothing herein contained shall. be deemed to affect or disturb 
rights acquired under any judicial decision made in any cause involving the 
procedure of any special improvement district created or attempted to be 
created under the provisions of chapter 89 of the acts of the thirteenth 
legislative assembly of the state of Montana. 


History: En. Sec. 9, Ch. 142, L. 1915; 
re-en, Sec. 5258, R. C. M. 1921. 


NOTE.—The chapter above referred to 
is sections 11-2201 to 11-2243 of this code. 
Operation and Effect : 

Defects in the proceedings necessary to 
confer jurisdiction upon the city council 
to create a special improvement district, 
such as in the passage of a resolution of 
intention, giving notice of its passage, 

11-2245. (5259) Special improvement districts for lighting streets—ap- 
portionment of cost. The city or town council of any city or town is author- 
ized to create special improvement districts embracing any street or streets 
or public highway therein, or portions thereof, and property adjacent there- 
to, or property which may be declared by said council to be benefitted by the 
improvement to be made, for the purpose of lighting such street or streets 
or public highway, and to require not more than three-fourths (84) and not 
less than one-fourth (14) of the cost of installing and maintaining such 
lighting system to be paid by the owners of the property embraced within 
the boundaries of such districts, and to assess and collect such portion of 
such cost by special assessment against said property. 


History: En. Sec. 1, Ch. 143, L. 1915; City of Helena, 47 M 18, 34, 130 P 446; 


re-en. Sec. 5259, R. C. M. 1921; amd. Sec. School District No. 1 v. City of Helena, 
1) Chi <1438,. L) 1927: 87 M 300, 308, 287 P 164. 


etc., are not cured by the provisions of 
this section. Cooper v. City of Bozeman, 
54 M 277, 285, 169 P 801. 


References 


Cited or applied as section 9, chapter 
142, laws of 1915, in Hinzeman v. City of 
Deer Lodge, 58 M 369, 374, 193 P 395. 


Municipal Corporations€—515 (1). 
44 C.J. Municipal Corporations § 3388. 


NOTE.—Chapter 98, laws of 1911, an act 
regulating the creation of lighting dis- 
tricts, was repealed by chapter 143, laws 
of 1915, which is here given. 


References 


Cited or applied as section 1, chapter 
98, laws of 1911, in Helena etc. Ry. Co. v. 


11-2246. 


(5260) Apportionment of costs—assessments. 


Municipal Corporations@—272, 450 (1). 

44 C.J. Municipal Corporations §§ 2308 
et seq., 2933 et seq. 

Generally, see 48 Am. Jur. 610, Special 
or Local Assessments, §§ 57-76. 

Power to impose cost of maintenance 
or operation of street lighting system on 
local improvement district. 60 ALR 272. 


The portion of 


the entire cost of erecting and maintaining the posts, wires, pipes, conduits, 
lamps and other suitable or necessary appliances for the purpose of lighting 
said streets or public highways and of the annual cost of supplying electrical 
current for and maintaining the lights thereon in such districts, not less 
than one-fourth (44) nor more than three-fourths, (34) as shall if deter- 
mined by the city or town council, shall be borne by the property embraced 
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within said district, and the city or town council for the purpose of making 
the assessment shall adopt one of the two (2) following methods: 


(a) The city council shall assess the entire cost of such improvement 
against the entire district, each lot or parcel of land within such district to 
be assessed for that part of the whole cost which its area bears to the area 
of the entire district, exclusive of streets, avenues, alleys and public places; 
provided, however, that the city council, in its discretion, shall have the 
power to pay the whole or any part of the cost of any street, avenue or 
alley intersection out of any funds in its hands, available for that purpose, 
or to include the whole or any part of such costs within the amount of the 
assessment to be paid by the property in the district. In order to appor- 
tion the cost of any of the improvements herein provided for between the 
corner lot and the inside lots of any block, the council may, in the resolu- 
tion creating any district, provide that whenever any of the improvements 
herein provided for shall be along any side street, or bordering or abutting 
upon the side of any corner lot of any block, that the amount of the assess- 
ment against the property in such district, to defray the cost of such im- 
provements, shall be so assessed that each square foot of the land, em- 
braced within any such corner lot, shall bear double the amount of the 
cost of such improvement that a square foot of any inside lot shall bear. 

(b) The city council shall assess the cost of such improvements against 
the entire district, each lot or parcel of land within such district bordering 
or abutting upon the street or streets whereon or wherein the improvement 
has been made, in proportion to the lineal feet abutting or bordering the 
same; provided, however, that the city council, in its discretion, shall have 
the power to pay the whole or any part of the cost of any street, avenue 
or alley intersection, out of any funds in its hands, available for that pur- 
pose, or to include the whole or any part of such costs within the amount 
of the assessment to be paid by the property in the districts. 


History: En. Sec. 2, Ch. 143, L. 1915; Municipal Corporations¢—468, 469 (1). 
re-en. Sec. 5260, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations §§ 3111, 
2, Ch. 143, L. 1927. 3112 et seq. 

References 


School District No. 1 v. City of Helena, 
87 M 300, 308, 287 P 164. 


11-2247. (5261) Resolution of intention—notice—protest—hearings— 
installation of system. (1) Before creating any special improvement 
lighting district in any such city or town, for the purpose of lighting any 
street or streets or public highway, or section thereof, in accordance with 
the provisions of this act, the city council shall pass a resolution of intention 
so to do, which resolution shall designate the number of such district, de- 
seribe the boundaries thereof, and state therein the general character of the 
improvement or improvements to be made and an approximate estimate of 
the cost thereof; also an approximate estimate of the cost of maintaining such 
lights and supplying electrical current therefor for the first (1st) year, 
aud the proportion of such cost to be assessed against the property em- 
braced within the district. 

(2) Upon having passed such resolution, the council must give notice of 
the passage of such resolution of intention, which notice of the passage of 
such resolution must be published for five (5) days in a daily newspaper 
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or in some one issue of a weekly newspaper in the city or town, or in case 
no newspaper be published in such city or town, then by posting for five 
(5) days in three (8) public places in the city or town, and a copy of such 
notice shall be mailed to every person, firm or corporation having property 
within the proposed district, at his last known address, upon the same day 
such notice is first published or posted. Such notice must describe the gen- 
eral character of the improvement so proposed to be made and state the 
estimated cost thereof; also the estimated cost of maintaining the lights 
and supplying the electrical current therefor within such district for the 
first (1st) year, and designate the time when and the place where the 
council will hear and pass upon all protests that may be made against the 
making of such improvement or the creation of such district, and such 
notice shall refer to the resolution on file in the office of the city clerk 
for a description of the boundaries. 


(3) At any time within fifteen (15) days after the date of the first publi- 
cation of the notice of passage of the resolution of intention, any owner of 
property liable to be assessed for said work may make written protest 
against the proposed work or against the extent or creation of the district 
to be assessed or both. Such notice must be in writing and be delivered 
to the said clerk of the city council, who shall endorse thereon the date of 
its receipt by him. 

(4) At the next regular meeting of the city council, after the expiration 
of the time within which said protests may be so made, the city council 
shall proceed to hear and pass upon all protests so made, and its decision 
shall be final and conclusive; provided, however, that when the protest is 
against the proposed work and the cost thereof is to be assessed upon 
property embraced within the boundaries of the district, and if the city 
council finds that such protest is made by the owners of a majority of the 
property embraced within the district to be assessed for the proposed 
work, no further proceedings shall be taken for a period of six (6) months 
from the date when said protest was received by the said city clerk of said 
eity council. | 

(5) In determining whether or not sufficient protest has been filed in a 
proposed district to prevent further proceedings therein, property owned 
by a county, city or town shall be considered the same as other property in 
the district. The city council may adjourn said hearing from time to time. 

(6) When no protests have been delivered to the clerk of the city coun- 
cil within fifteen (15) days after the date of the first publication of the notice 
of the passage of the resolution of intention, or when a protest shall have 
been found by the city council to be insufficient or shall have been overruled, 
or when a protest against the extent of the proposed district shall have been 
heard and denied, immediately thereupon the city council shall be deemed to 
have acquired jurisdiction to order the proposed improvements; but before 
ordering any of said proposed improvements, the city council shall pass a 
resolution creating the special improvement lghting district in accordance 
with the resolution of intention theretofore introduced and passed by the 
city council. | 

(7) The city or town council may cause the posts, wires, pipes, conduits, 
lamps or other suitable and necessary appliances, for the purpose of lighting 
said streets, to be procured and erected by contract or by the street com- 
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. missioner, or by any other official of the city or town, in such way and 
manner as the council shall provide, and after such lighting system has been 
installed, may, by contract, in such way and manner as the council shall 
elect, cause the lights to be maintained thereon and electrical current 
furnished therefor; provided that the posts in any such district shall be of 
uniform size and character and shall be distributed uniformly upon the 
street or streets or public highways, or section thereof, to be lighted in any 
such district. 


History: En. Sec. 3, Ch. 143, L. 1915; Municipal Corporations€=293 (1) et seq. 
re-en. Sec. 5261, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations § 2400 et 
3, Ch. 143, L. 1927, seq. 

References 


School District No. 1 v. City of Helena, 
87 M 300, 308, 287 P 164. 


11-2248. (5262) Objections to irregular proceedings, At any time with- 
In sixty days from the date of the award of any contract by a city or town 
council under the provisions of this act, or at any time within sixty days 
from the date, the city or town council requires or instructs the street 
commissioner, or any other official of the city or town, to cause the 
posts, wires, pipes, conduits, lamps, or other suitable and necessary 
appliances for the purpose of lighting said streets of said city or towns, 
to be procured and erected, any owner or other person having any inter- 
est in any lot or land liable to assessment, who claims that any of the 
previous acts or proceedings relating to said improvements are irregular, 
defective, erroneous or faulty, or that his property will be damaged by 
the making of any improvements in the manner contemplated, may file 
with the city clerk, who shall deliver the same to the city or town council, 
-a written notice specifying in what respect said acts or proceedings are 
irregular, defective, erroneous, or faulty, or in what manner and to what 
extent his property will be damaged by the making of said improvements. 
All objections to any act or proceeding, or in relation to the making of 
said improvements not made in writing and in the manner at the time 
aforesaid, and all claims for damage therefor, shall be waived by such 
property owners; provided, the notice of the passage of the resolution of 
intention has been actually published, and the notices of improvements 
posted as provided in this act. 


History: En. Sec. 3(a), Ch. 243, L. 1921; Jeet ys Corporations€=316, 318, 488 


_re-en. Sec. 5262, R. C. M. 1921 
hs C.J. Municipal Corporations §§ 2466 
et seq., 2471, 3159 et seq. 


11-2249. (5263) Bonds and warrants—interest—redemption. All cost 
and expenses incurred in the construction of the improvement specified in 
this act shall be paid for by special improvement lighting district bonds or 
warrants, in such form as may be prescribed by ordinance drawn against a 
fund to be known as “Special Improvement Lighting District No......... Fund.” 
‘Said warrants or bonds shall be in the denomination of one hundred dollars 
or fractions or multiples thereof; and may be issued in installments. Such 
warrants or bonds shall be redeemed by the treasurer when there is money 
in the fund against which said warrants or bonds are issued available there- 
for, and may extend over a period not to exceed eight years, and shall bear 
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interest at a rate not exceeding six per cent (6%) per annum from the 
date of registration thereof, until called for redemption or paid in full, 
interest to be payable annually on the first day of January of each year as 
expressed by the interest coupon attached thereto, which may bear the en- 
graved facsimile signature of the mayor and city clerk. The requirements of 
this section shall apply to all special improvement lighting districts, in- 
cluding those now in the process of formation or to be formed hereafter. 

History: En. Sec. 4, Ch. 143, L. 1915; Municipal Corporations€=896 et seq., 
re-en. Sec. 5263, R. C. M. 1921; amd. Sec. 911, 923 et seq. 


1, Ch. 55, L. 1947. 44 C.J. Municipal Corporations §§ 4126, 
4149, 4193 et seq. 


11-2250. (5264) Preparatory expense—accounts by engineer. The cost 
and expense connected with and incidental to the formation of any such 
district, including the cost of preparation of plans, specifications, maps, 
plats, engineering, superintendence, and inspection, including the compensa- 
tion of the city engineer for work done by him, and the cost of printing and 
advertising as provided in this act, and the preparation of assessment- 
rolls, shall be considered a part of the cost and expenses of making the 
improvements within such special improvement district; and it shall be 
the duty of the city engineer to keep an account of all costs and expenses 
incurred in his office in connection with every special improvement district, 
and certify the same to the city clerk, whose duty it shall be to prepare 
all necessary schedules and resolutions levying taxes and assessments in 
such special improvement districts. 

History: En. Sec. 5, Ch. 143, L. 1915; Municipal Corporations@460. 
re-en. Sec. 5264, R. C. M. 1921. as C.J. Municipal Corporations § 308] 
et seq. 

11-2251. (5265) Assessing cost of system—resolution—hearings—funds. 
It shall be the duty of the city or town council to ascertain the cost of in- 
stalling such lighting system, and on or before the first Monday in October 
pass and finally adopt a resolution levying and assessing all of the property 
embraced within said district with not less than one-fourth (144) nor more 
than three-fourths (34) of the entire cost of installing the same; each Jot 
or parcel of land in said district to be assessed in accordance with the 
method adopted by the city council as provided in section 11-2246 hereof. 
Any such resolution shall contain a list in which shall be described each lot 
or parcel of land, and either the total number of square feet of property con- 
tained therein or the total number of linear feet abutting the improvements 
as may be required to determine the total assessment in the district, and 
the amount levied against each lot or parcel of land set opposite. Such 
resolution, signed by the mayor and city clerk, shall be kept on file in the 
office of the city clerk, and a notice signed by the city clerk, stating that 
the resolution levying the assessment to defray the portion of the cost of 
installing and maintaining said hghts and supplying electrical current there- 
for for the first (1st) year, as determined by the city or town council, is 
on file in his office subject to inspection for a period of five (5) days, shall 
be published at least once in a newspaper published in the city. Such notice 
shall state the time and place at which objections to the final adoption of 
such resolution shall be heard by the city or town council, and the time 
for such hearing shall not be less than five. (5) days after the publication 
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of such notice. At the time so fixed the council shall meet and hear all such 
objections and for the purpose may adjourn from day to day, and may 
modify such resolution in whole or in part. A copy of such resolution as 
finally adopted, certified by the city clerk, must be delivered within two (2) 
days after its passage to the city treasurer. All moneys derived from the 
collection of such assessments shall constitute a fund to be known as “Spe- 
cial Improvement Lighting District No. ............... Fund.” 

History: En. Sec. 6, Ch. 143, L. 1915; Municipal Corporations€—449 (1-4), 455. 
re-en. Sec. 5265, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations §§ 3028 
4, Ch. 143, L. 1927; amd. Sec. 1, Ch. 26, L. et seq., 3050 et seq. 

1929. Power to impose cost of maintenance 


or operation of street lighting system on 


References local improvement district. 60 ALR 272. 


School District No. 1 v. City of Helena, 
87 M 300, 308, 287 P 164. 


11-2252. (5266) Maintenance of system—assessment of costs. (1) The 
lights in each district shall be maintained by contract for such period of 
time and in such way or manner as the city or town council shall elect; pro- 
vided, however, that the city or town council shall not let a contract for a 
period to exceed three (3) years. It shall be the duty of the city or town 
council to estimate, as nearly as practicable, the cost of maintaining such 
lights and furnishing electrical current therefor each year, and the portion 
thereof to be assessed against the property embraced within the district, and 
before the first Monday in October pass and finally adopt a resolution levy- 
ing and assessing said property within said district with an amount equal 
to the proportion of the cost of such maintenance and electrical current so 
determined to be especially assessed against said property, and may further, 
until full liquidation is realized, include therein an amount not to exceed 
twenty per centum (20%) of any floating indebtedness, consisting of valid 
outstanding warrants drawn and issued against the maintenance funds of 
the several districts, existing at the close of business on the 30th day of June, 
1948, together with not to exceed such per centum of the current interest 
thereon from such last mentioned date, which moneys derived from such 
portion of such levy and assessment for such additional amount, if included 
in:such levy and assessment, may only be expended towards liquidating such 
floating indebtedness, together with the interest thereon, and not otherwise. 


(2) Said resolution levying and assessing said portion of the cost of 
maintenance, and for furnishing electrical current therefor, including such 
additional amount, if any, towards liquidation of such floating indebtedness, 
shall be prepared and certified to in the same manner as the resolution pro- 
vided for in the preceding section, and the same notice and hearing shall be 
given thereon, and shall be adopted and certified, and the assessment col- 
lected, in the same manner, as nearly as may be, in the case of the resolution 
provided for in the preceding section. All moneys derived from the col- 
lection of the assessment provided for in such resolution shall be paid into a 
fund known as “special improvement lighting district No................. main- 
tenance fund” and the number of which shall correspond with the number 
of the lighting district, for the maintenance of and the supplying of cur- 
rent and the raising of such liquidating amount, if any, for which the tax 
is levied, and such fund shall be used to defray the expense of maintaining 
and furnishing electrical current for the lights in said district, and, if such 
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additional amount be included therein, towards the liquidation of such float- 
ing indebtedness, together with the interest thereon, as aforesaid, and for 
no other purpose; provided, however, that the city or town council shall have 
the power not more than once in a year to change by resolution the bound- 
aries and number of any maintenance district but such change of bound- 
aries shall not affect indebtedness existing at the time of such change. 


(3) Any special assessment levied and made for any purpose aforesaid, 
together with all costs and penalties, shall constitute a lien upon and against 
the property upon which assessment is made and levied, from and after the 
date of the final passage and adoption of the resolution levying the same, 
which lien ean only be extinguished by payment of such assessment, with all 
penalties, costs and interest, or otherwise as provided by law. 

History: En. Sec. 7, Ch. 143, L. 1915; Municipal Corporations©449 (1-3),. 450 
re-en. Sec. 5266, R. C. M. 1921; amd. Sec. (1), 519 (1), 887. 
1, Ch. 17, L. 1923; amd. Sec. 7, Ch. 143, L. 44 C.J. Municipal Corporations §§ 2933 


1927; amd. Sec. 1, Ch. 162, L. 1943. et seq., 3028 et seq., 3395 et seq., 4115 et 
seq. 


11-2253. (5267) Effect of mistake as to ownership of property. When, 
under any of the provisions of this act, special taxes and assessments are 
assessed against any lot or parcel of land as the property of a particular 
person, no misnomer of the owner or supposed owner, or other mistake re- 
lating to the ownership thereof, shall affect such assessment, or render it 
void or voidable. 


History: En. Sec. 8, Ch. 143, L. 1915; Municipal Corporations¢—480. 
re-en. Sec. 5267, R. C. M. 1921. 44 C.J. Municipal Corporations § 3138. 


11-2254. (5268) Remedies for correction of errors. All remedies, pro- 
visions, and means provided by existing laws or by the ordinances of any 
city availing itself of the provisions of this act for the correction of errors 
or omissions in the adoption of any resolution or proceeding, or in the levy 
of any assessment, or for the collection thereof, or for the enforcement of 
any such levy by sale of the property against which any assessment shall be 
made, or for the redemption of such property from such sale, or otherwise 
applicable to the administration of this act, shall be available in the’ ad- 
ministration hereof, the same to all intents and purposes as would be the 
case were such remedies, provisions, and means made a part hereof. 


History: En. Sec. 9, Ch. 143, L. 1915; Municipal Corporations¢=490. 
re-en. Sec. 5268, R. C. M. 1921. 44 C.J. Municipal Corporations § 3182 
et seq. 


11-2255. (5269) Procedure for discontinuance of system. If at any 
time after the creation of any special improvement lighting district a petition 
shall be presented to the city or town council, signed by the owners or agents 
of more than three-fourths (34) of the total amount of property embraced 
within the district, asking that the maintenance and operation of such spe- 
cial lighting system and the furnishing of electrical current therefor, in such 
district, be discontinued, the city or town council shall thereupon, by reso- 
lution, provide for discontinuing the maintenance and operation of the 
lighting system; provided, however, that if the city or town council shall 
have, prior to the presentation of such petition, entered into any contract 
for the maintenance and operation of such lighting system, such maintenance 
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and operation shall not be discontinued until after the expiration of the 
contract. 


History: En. Sec. 10, Ch. 143, L. 1915; Electricity €-11, 
re-en. Sec. 5269, R. C. M. 1921; amd. Sec. 29 C.J.8. Electricity §§ 24-28, 29-37. 
5, Ch. 143, L. 1927. 


11-2256. (5270) Repealing and saving clauses. All acts and parts of 
acts in conflict herewith are hereby repealed; provided, however, that each 
and every special improvement lighting district created, or attempted to 
have been created, and each and every bond and warrant issued, and each 
and every assessment made and heretofore created under and by virtue of 
any of the acts of 1911 and 1918, shall not be invalidated, but the same are 
hereby validated, legalized, and approved. 


History: En. Sec. 11, Ch. 143, L. 1915; Municipal Corporations¢—266, 290, 327, 
re-en. Sec. 5270, R. C. M. 1921. 408 (1). 
44 C.J. Municipal Corporations §§ 2269, 
2386 et seq., 2484, 2822. 


11-2257. (5271) Property of United States not liable for costs; When- 
ever any lot, piece or parcel of land belonging to the United States, or 
mandatory of the government, shall be included within the boundaries of 
the proposed special improvement lighting district declared by the city or 
town council in its resolution of intention to be the district to be assessed 
to pay the costs and expenses thereof, said council shall, in the resolution of 
intention, declare that said lots, pieces or parcels of land, or any of them, 
shall be omitted from the assessment thereafter to be made to cover the 
costs and expenses of said work or improvement and the cost of said work 
or improvement which would have been assessed against said lots shall 
be paid by the city from its general fund. 

History: En. Sec. 12, Ch. 143, L. 1915; Municipal Corporations@426. 


re-en. Sec. 5271, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations § 2879 
6, Ch. 143, L. 1927. et seq. 
References 


School District No. 1 v. City of Helena, 
87 M 300, 308, 287 P 164. 


11-2258. (5271.1) Improvements within sprinkling districts. Cities 
and towns are hereby authorized and empowered, to prepare and improve 
streets, avenues and alleys, within the sprinkling districts, so that the 
sprinkling and applying of water, oil, and salt or any other dust palliative 
or preventive will be of a durable and continuing benefit and the city or 
town council shall provide, by ordinance, a method, or methods, of doing 
said work and improvement. 


History: En. Sec. 1, Ch. 12, Ex. L. 1933. 44 C.J. Municipal Corporations § 2281 
et seq. 


Municipal Corporations€>269 (2). 


11-2259. (5271.2) Power to borrow money from United States—repay- 
ment. Cities and towns are authorized to enter into suitable agreements 
with the United States of America for loans of money and for receiving 
financial assistance to do the work and improvements contemplated by 
section 11-2258, and to provide for the repayment thereof by yearly pay- 
ments from funds derived from such sprinkling districts created under 
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section 11-2258, apportioned over a period of time not exceeding twenty (20) 


years. 


History: En. Sec. 2, Ch. 12, Ex. L. 1933. Municipal Corporations¢—869. 
44 C.J. Municipal Corporations § 4088. 


11-2260. (5271.3) Maintenance of improvements. Cities and towns are 
authorized to maintain the work and improvements made under section 
11-2258. 


History: En. Sec. 3, Ch. 12, Ex. L. 1933. Municipal Corporations¢=269 (1). 
. 44 C.J. Municipal Corporations § 2277. 


11-2261. (5271.4) Power to assess costs against property. Cities and 
towns are authorized to assess the cost of such work, improvements and 
maintenance against the property in such sprinkling districts in the manner 
and as provided in section 11-2267, to meet the payments required to be 
made each year. 


History: En. Sec. 4, Ch. 12, Ex. L. 1938. 44 C.J. Municipal Corporations § 2840 
et seq. 


Municipal Corporations¢—413 (1). 


11-2262. (5271.5) Notice of ordinance—publication—protests. At least 
fifteen (15) days must elapse between the day on which said proposed 
ordinance is introduced and the day on which final action thereon is taken. 
The city or town clerk must give notice of the introduction of such pro- 
posed ordinance, and of the time it will be up for passage, by publication 
three (3) times in a daily newspaper, or a newspaper printed and published 
every day except Sunday, or in a weekly newspaper for two (2) successive 
~ issues, in such city or town, or, if there be no such newspaper, then by 
posting for at least ten (10) days in three (3) public places in each of the 
wards of said city or town. If forty per cent (40%) or more of the 
abutting property owners protest in writing to said city or town council 
against the passage of said proposed ordinance, then no further action shall 
be taken thereon and the same shall lapse. 


History: En. Sec. 5, Ch. 12, Ex. L. 1933. Municipal Corporations¢—455. 
44 C.J. Municipal Corporations § 3050 
et seq. 


11-2263. (5272) Street sprinkling. Whenever the council of any city 
or town desires to sprinkle all or any part of the streets or avenues of its 
city or town with water, oil, salt, or any other dust palliative, as provided 
in this chapter, it shall provide, by ordinance, a method of doing said work, 
and of paying for the same under the following restriction and regulations. 


History: En. Sec. 24, p. 218, L. 1897; 128, 135, 127 P 454; Griffith v. City of 
re-en. Sec. 3390, Rev. C. 1907; re-en. Sec. Butte et al., 72 M 552, 234 P 829. 
5272, R. C. M. 1921; amd. Sec. 1, Ch. 97, | 
L. 1927. Municipal Corporations¢—674. 
44 C.J. Municipal Corporations § 3706. 


References 


Cited or applied as section 3390, revised . 
codes, in Stadler v. City of Helena, 46 M 


11-2264. (5273) Same—creation of districts. A resolution dividing 
the whole or any part of their city or town into sprinkling districts, to be 
known and designated by number, shall be passed; said resolution shall 
plainly define the boundaries of the several districts, or enumerate the 
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streets, alleys, and public places, or any part thereof, constituting the 
different districts. 
History: En. Sec. 25, p. 218, L. 1897; Municipal Corporations@=450 (1). 


re-en. Sec. 3391, Rev. C. 1907; re-en. Sec. 44 CJ. Municipal Corporations § 2933 
5273, R. C. M. 1921. et seq. 
References 


Griffith v. City of Butte et al, 72 M 
552, 562, 234 P 829. 


11-2265. (5274) Same—change of district. When once defined, sprink- 
ling districts shall not be changed during the same calendar year, but may be 
changed by resolution the following year, or any year thereafter. 


History: En. Sec. 26, p. 218, L. 1897; 
re-en. Sec. 3392, Rev. C. 1907; re-en. Sec. 
5274, R. C. M. 1921. 


11-2266. (5275) Assessment to pay for work. The sprinkling in dis- 
tricts so established may be done by contract, or by forces employed by the 
city or town, or by both, in such manner as the council may elect, and it 
shall be the duty of said council to estimate, as near as practicable, the 
cost of sprinkling in such districts so established for the season, and before 
the first Monday in November of each year they shall pass and finally 
adopt a resolution levying and assessing all the property within the several 
districts with an amount equal to not less than seventy-five per cent. of 
the entire cost of said work, exclusive of the cost of sprinkling parks and 
public places. 


History: En. Sec. 27, p. 218, L. 1897; Municipal Corporations¢—412. 
amd. Sec. 3, Ch. 123, L. 1903; re-en. Sec. 44 C.J. Municipal Corporations § 2835 
3393, Rev. C. 1907; re-en. Sec. 5275, R. C. et seq. 
M. 1921. 


11-2267. (5276) Same—method of assessment. The assessments for the 
cost and expense of sprinkling streets shall be made against all of the 
property embraced within each sprinkling district by one of the three fol- 
lowing methods: 

-1. Frontage Basis. Each lot or parce! of land within such district, 
abutting upon some street upon which sprinkling is done, shall be assessed 
for that part of the whole cost which its street frontage bears to the street 
frontage of the entire district. 

2. Area Basis. Hach lot or parcel of land within such district shall be 
assessed for that part of the whole cost which its area bears to the area of 
the entire district, exclusive of streets, avenues, alleys and public places. 

3. Combination of Frontage and Area Basis. A portion of the total 
cost, to be assessed in each sprinkling district, may be assessed against the 
several lots or parcels of land within the district by Method No. 1 on a 
frontage basis, and the remainder of such cost by Method No. 2 on an area 
basis. The proportion to be assessed in each district by each such method 
shall be determined and fixed by the city or town council. 

History: En. Sec. 28, p. 218, L. 1897; Municipal Corporations¢~468, 469 (1). 


re-en. Sec. 3394, Rev. C. 1907; re-en. Sec. 44 C.J. Municipal Corporations §§ 3111, 


5276, R. C. M. 1921; amd. Sec. 2, Ch. 97, 3112 et seq. 
L. 1927. Assessments for improvements by the 


front-foot rule. 56 ALR 941. 
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11-2268. (5277) Same—method of levy of assessment. The resolution 
levying the assessment to defray the cost of sprinkling shall contain a list 
in which shall be described the lot or parcel of land assessed, with the 
name of the owner thereof, if known, and the amount levied thereon set 
opposite; such resolution shall be kept on file in the office of the city clerk, 
and a notice signed by the city clerk, stating that the resolution levying 
special assessment to defray the cost of sprinkling in the several districts 
is on file in his office and subject to inspection for a period of five days, 
shall be published at least once in a newspaper published in a city or town. 
Such notice shall state the time and place at which objections to the final 
adoption of such resolution will be heard by the council, and the time for 
such hearing shall be not less than five days after the publication of such 
notice. At the time so set, the council shall meet at their regular place of 
meeting and hear all objections which may be made to such assessment, 
or any part thereof, and may adjourn from time to time, for that purpose, 
and may, by resolution, modify such assessment in whole or in part. A copy 
of such resolution, certified by the city clerk, must be delivered to the city 
treasurer on or before the first Monday in October, and such assessment 
shall be placed upon the tax-roll, and collected in the same manner as 
other taxes. | 


History: En. Sec. 29, p. 218, L. 1897; 
re-en. Sec. 3395, Rev. C. 1907; re-en. Sec. 
5277, R. C. M. 1921. 


codes, in Stadler v. City of Helena, 46 M 
128, 133, 135, 127 P 454. 


Municipal Corporations@—449(3), 455. 
44 C.J. Municipal Corporations §§ 3029, 
3050 et seq. 


References 
Cited or applied as section 3395, revised 


11-2269. (5277.1) Special improvement district revolving fund. The 
city or town council or commission of any city or town which has heretofore 
created, or may hereafter create, any special improvement district or 
districts for any purpose, may in its discretion, as to such district or dis- 
tricts heretofore created, and shall, as to such district or districts hereafter 
created, in order to secure prompt payment of any special improvement 
district bonds or warrants issued in payment of improvements made therein, 
and the interest thereon as it becomes due, create, establish, and maintain 
by ordinance a fund to be known ant designated as “Special Improvement 
District Revolving Fund.” 


History: En. Sec. 1, Ch. 24, L. 1929. 


Constitutionality—Validity as To Dis- 
tricts Created in Future, Invalidity as To 
Those Established In The Past 


Held, that ch. 24, 1. 1929, (11-2269 to 
11-2273) is not violative of sec. 1, art. 
XIV, amendments to the federal constitu- 
tion, or art. V, sec. 26, art. XIII, sec. 1, 
nor art. XV, sec. 13 of the state constitu- 
tion; held further, that assumption of 
liability for losses suffered under bonds 
and warrants issued prior to passage of 
the act is violative, but as to districts 
to be created in the future is not viola- 
tive, of art. XII, sec. 11, state constitution. 
Stanley v. Jeffries, 86 M 114, 123 et seq., 
284 P 134, 


Contention that secs. 11-2269 to 11-2273, 
referring to the matter of special improve- 
ment district revolving funds, are in con- 
flict with art. XIII, sec. 1, contravene art. 
V, sec. 26, and conflict with art. XII, sec. 
11 of the state constitution, held ground- 
less under authority of the case of Stan- 
ley v. Jeffries, 86 M 114, 284 P 134, 
Hansen v. City of Havre, 112 M 207, 216, 
114 P 2d 1053. 


Municipal Corporations¢~887. 

44 C.J, Municipal Corporations § 4115 
et seq. 

Power and duty to include in a period- 
ical special assessment the amount of a 
deficiency for a previous period resulting 
from delinquent assessments which may 
eventually be paid. 96 ALR 1275. 
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11-2270. (5277.2) Transfers from general fund and tax levy for re- 
volving fund. For the purpose of providing funds for such revolving fund. 
the city or town council 

(1) may in its discretion, from time to time, transfer to the revolving 
fund from the general fund of the city or town such amount or amounts as 
may be deemed necessary, which amount or amounts so transferred shall be 
deemed and considered, and shall be, loans from such general fund to the 
revolving fund; and 

(2) shall, in addition to such transfer or transfers from the general 
fund, or in lieu thereof, levy and collect for such revolving fund such a 
tax, hereby declared to be for a public purpose, on all the taxable property 
in such city or town as shall be necessary to meet the financial requirements 
of such fund, such levy, together with such transfer, not to exceed in any 
one year five per centum (5%) of the principal amount of the then out- 
standing special improvement district bonds and warrants. 


History: En. Sec. 2, Ch. 24, L. 1929. 44 C.J. Municipal Corporations § 4115 
et seq. 
References Right of municipal authorities tempor- 
Hansen v. City of Havre, 112 M 207, arily to loan or transfer money from one 
211, 114 P 2d 1053. fund or department to another. 70 ALR 
431. 


Municipal Corporations¢-887. 


11-2271. (5277.3) Loans from revolving fund for paying improvement 
district warrants—authorization by electors. (1) Whenever any special 
improvement district bond or warrant, or any interest thereon, shall be, 
at the time of the passage of this act, or shall thereafter become due and 
payable, and there shall then be either no money or not sufficient money in 
the appropriate district fund with which to pay the same, an amount suffi- 
cient to make up the deficiency may, by order of the council, be loaned by 
the revolving fund to such district fund, and thereupon such bond or war- 
rant or such interest thereon, or in case of such bonds or warrants due at 
the time of the passage of this act, such part of the amount due on such 
bond or warrant, whether it be for principal or for interest or for both as 
the council may in its discretion elect or determine, shall be paid from the 
money so loaned or from the money so loaned when added to such insuffi- 
cient amount, as the case may require; provided, however, that the above 
provisions of sections 11-2269, 11-2270 and 11-2271 of this code shall not apply 
to any district or districts heretofore created, unless and until, at an election, 
either the regular annual municipal election or a special election called by 
the council, a majority of the electors whose names appear as the owners 
of property in the city or town on the last completed tax roll of the county 
in which the city or town is situated, shall authorize the city or town 
council to proceed thereunder, such election to be called and conducted in 
the manner and under such regulations as the council may provide. At 
such election no person other than such qualified elector and taxpayer shall 
vote on said question, and a majority of those voting thereat shall be suffi- 
cient to determine, and shall determine, the question whether the council 
be authorized or not to proceed under sections 11-2269, 11-2270 and 11-2271 
of this code. ; 

(2) In connection with any public offering of special improvement 
district bonds or warrants, the city or town council may undertake and 
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agree to issue orders annually authorizing loans or advances from the 
revolving fund to the district fund involved in amounts sufficient to make 
good any deficiency in the bond and interest accounts thereof to the extent 
that funds are available, and may further undertake and agree to provide 
funds for such revolving fund pursuant to the provisions of section 11-2270 
by annually making such tax levy (or, in lieu thereof, such loan from the 
general fund) as the city or town council may so agree to and undertake, 
subject to the maximum limitations imposed by said section 11-2270, which 
said undertakings and agreements shall be binding upon said city or town 
so long as any of said special improvement district bonds or warrants so 
offered, or any interest thereon, remain unpaid. 


History: En. Sec. 3, Ch. 24, L. 1929; 
amd. Sec. 1, Ch. 179, L. 1945. 


“May” Means “Must” 


The provision of this section “may, by 
order of the council be loaned” out of 
the special improvement revolving fund, 
held mandatory, the word “may” meaning 
“must”, thus leaving no discretion in the 
city officials or their successors. Hansen 


to assume liabilities for losses suffered by 
holders of special improvement bonds and 
warrants issued prior to the passage of 
the act, amounts to a reimbursement of 
the holders of such losses is violative of 
sec. 11, art. XII, of the constitution, 
prohibiting taxation for other than a 
public purpose, and therefore invalid in 
that regard. Stanley v. Jeffries, 86 M 
114, 123 et seq., 284 P 134. 


v. City of Havre, 112 M 207, 217, 114 P 
2d 10538. 
Unconstitutional in Part 


Held, that ch. 24, 1. 1929, (11-2269 to 
11-2273) in so far as it authorizes cities ® 


11-2272. (5277.4) Lien for loans from revolving fund—surplus district 
funds transferred to revolving fund. Whenever any loan is made to any 
special improvement district fund from the revolving fund, the revolving 
fund shall have a lien therefor on all unpaid assessments and installments of 
assessments on such district, whether delinquent or not, and on all moneys 
thereafter coming into such district fund, to the amount of such loan, to- 
gether with interest thereon from the time it was made at the rate, or per- 
centage, borne by the bond or warrant for payment of which, or, of inter- 
est thereon, such loan was made; and whenever there shall be moneys in 
such district fund which are not required for payment of any bond or war- 
rant of such district, or of interest thereon, so much of such moneys as may 
be necessary to pay such loan shall, by order of the council, be transferred 
to the revolving fund; and after all the bonds and warrants issued on any 
special improvement district have been fully paid, all moneys remaining in 
such district fund shall by order of the council be transferred to and become 
part of the revolving fund. 

History: En. Sec. 4, Ch. 24, L. 1929. 


Municipal Corporations€—867(2), 904 
(1), 953. 
44 C.J. Municipal Corporations 88 4069 


et seq., 4135 et seq., 4220. 


ior and prior to that of such holders, the 
purpose of the revolving fund being rather 
to add to the holders’ security. Hansen v. 
City of Havre, 112 M 207, 216, 114 P 2d 
1053. 


Constitutionality 

Held, that this section, providing a lien 
for moneys loaned to a special city im- 
provement district is not obnoxious to 


art. I, sec. 10 of the federal constitution 
as impairing the obligations of the. con- 
tracts of the holders of the bonds of the 
district, in that the lien is superior, sen- 


11-2273. 


Municipal Corporations¢—887. 
44 C.J. Municipal Corporations § 4115 
et seq. 


(5277.5) Use of excess moneys in revolving fund. Whenever 


there is in the revolving fund an amount in excess of the amount which the 
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council deems necessary for payment or redemption of maturing bonds or 
warrants or interest thereon, the council may 

(1) by vote of all of its members at a meeting called for that purpose, 
order such excess or any part thereof transferred to the general fund of 
such city or town, or 

(2) use such excess or any part thereof for the purchase of property 
at sales for delinquent taxes or assessments, or both, or which may have 
been struck off or sold to the county for delinquent taxes or assessments, 
or both, and against which property there then be any unpaid assessment 
for special improvements on account whereof there are outstanding special 
improvement district bonds or warrants of the city or town. 

The council may sell any tax certificates issued on any such sale or sales. 
After acquiring title to such property, the city or town may lease such prop- 
erty, or sell the same at public or private sale and make conveyance thereof, 
or otherwise dispose thereof as the interest of the city or town may require. 
All proceeds from such sales of tax certificates, and from such leasing, sale, 
or other disposition of the property, shall belong to and be paid into the 
revolving fund, and be subject to transfer in whole or in part to the general 
fund by the vote of all the members of the council at a meeting called for 
that purpose, as hereinbefore provided. 


History: En. Sec. 5, Ch. 24, L. 1929. Municipal Corporations©—580, 887. 
44 C.J. Municipal Corporations §§ 3569, 
References 4115 et seq. 


Hansen v. City of Havre, 112 M 207, 
211, 114 P 2d 1053. 


11-2274. Supplemental revolving fund from parking meter revenue. A 
city or town may create, establish, and maintain a supplemental revolving 
fund out of the net revenues of parking meters to secure prompt payment 
of principal of and interest on special improvement district bonds issued 
under the provisions of this act for improvements undertaken pursuant to 
sections 11-2201 to 11-2273 for the following purposes: paving, repaving, 
macadamizing, remacadamizing, surfacing, resurfacing, oiling, reoiling, 
graveling, regraveling, piling, repiling, capping, recapping, grading or re- 
grading one or more streets, alleys, avenues or other public places or ways in 
said city or town and/or constructing therein curbs or gutters or for the 
opening or widening of any street, avenue, alley or other public way, pro- 
vided that the provisions of this act shall not be applicable to any improve- 
ment unless the council shall find that eighty (80%) per cent or more in 
area of the total parcels to be assessed for such improvement have been 
improved by the erection of permanent buildings or structures thereon 
having a value greater than the value of such parcels without such im- 
provements according to the last assessment roll. 

History: En. Sec. 1, Ch. 260, L. 1947. 


11-2275. Creation and maintenance of fund. A supplemental revolving 
fund may be created by ordinance subject to the approval of a majority of 
the qualified electors voting upon the question at a general or special elec- 
tion. As used in this act “qualified electors” shall mean registered electors 
whose names appear upon the last preceding assessment roll for state and 
county taxes as taxpayers upon property within the municipality. The 
supplemental revolving fund shall be created and maintained solely from 
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the net revenues of parking meters and the ordinance may pledge to said 
fund all or any part of the said net revenues of parking meters which may 
be then owned or leased or rented or thereafter acquired by the city or town. 
Said ordinance shall contain such provisions in respect to the purchase, 
control, operation, repair and maintenance of parking meters, including 
rates to be charged, and the application of the net revenues therefrom and 
the management and use of the supplemental revolving fund as the couneil 
shall deem necessary. 
History: En. Sec. 2, Ch. 260, L. 1947. 


11-2276. Issuance of bonds—submission to electors. At any time after 
the award of the contract for any of the improvements described in section 
11-2274 and prior to the issuance of bonds or warrants therefor under the 
provisions of section 11-2231 the council may by resolution determine that 
such improvement is of a character that bonds may be issued hereunder 
in lieu of bonds under said section 11-2231, and may submit to the qualified 
electors of the city or town the question whether such bonds shall be issued. 
The proposal to issue bonds may be submitted at the same election as the 
proposal to create the supplemental revolving fund and must be approved 
by a majority of the qualified-electors voting on the question. 

History: En. Sec. 3, Ch. 260, L. 1947. 


11-2277. Determination of provisions of bonds—maturity—interest— 
form. Whenever the council has been authorized to issue bonds hereunder, 
the council may by resolution determine to issue such bonds and provide 
for the guaranty thereof by the supplemental revolving fund. Such resolu- 
tion shall fix the amount, maturity, and interest rate and provide for the 
sale of bonds in such manner as the council shall determine. The governing 
body of the municipality in determining the cost of said improvement may 
include estimated costs of the issuance of said bonds, all engineering, inspec- 
tion, fiscal and legal expenses, cost of the parking meters, and interest 
which it is estimated will accrue during the construction period and for six 
(6) months thereafter on money borrowed or which it is estimated will be 
borrowed for the special improvements for which bonds are issued. The 
bonds may mature at one time, not exceeding the maximum maturity of the 
assessments to be levied for said improvement or may mature in installments 
at various times during the term of said assessments, but in no event shall 
such bonds mature beyond ten (10) years from date thereof. Said bonds 
shall bear interest payable annually or semi-annually, not exceeding four 
and one-half (442%) per cent per annum, as the council shall determine, 
shall be subject to redemption prior to maturity if so determined by the 
council, and may be payable at any suitable bank or trust company either 
within or without the State of Montana. The resolution providing for the 
issuance of bonds may also contain such reasonable covenants for the pro- 
tection of the holders thereof as the council may determine. The bonds issued 
hereunder shall be in substantially the form provided in section 11-2231 as 
modified by the provisions hereof. 

History: En. Sec. 4, Ch. 260, L. 1947. 


11-2278. Operation and use of fund. Moneys in the supplemental re- 
volving fund shall first be loaned to the various district funds whose bonds 
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are guaranteed hereunder to make up any deficiency in such fund. In 
event of any further deficiency in such funds, the moneys in the revolving 
fund created under sections 11-2269 to 11-2273 may be loaned to make good 
such deficiency pursuant to the provisions of said sections. In event that the 
deficit exceeds the moneys in the supplemental revolving fund then the 
moneys in the revolving fund may be similarly loaned until the deficiency 
has been made good. A deficiency shall exist in any district fund whenever 
principal and interest is due and there are no moneys in the fund to pay 
the same and the authorizing resolution may provide that bonds shall become 
due: in accordance with a plan of redemption prior to the stated maturity 
date. Both revolving funds shall thereafter have concurrent liens on the 
unpaid assessments and the moneys in the improvement district fund for 
all such advances, provided that such advances shall not be returned so 
long as any principal or interest on bonds issued hereunder remains unpaid. 
History: En. Sec. 5, Ch. 260, L. 1947. 


11-2279, Obligation of city or town—enforcement of bondholder’s rights. 
All agreements, conditions, covenants or restrictions in the ordinance 
creating the supplemental revolving fund, the resolution determining that 
the improvement is of a character for which bonds may be issued under 
this act and in the resolution authorizing the issuance of bonds shall be 
binding upon the city or town and may not be thereafter altered or amended 
to the detriment of the rights of any bond holder so long as any of such bonds 
are outstanding. The provisions of this act and the rights granted under any 
such ordinance or resolution may be enforced by any bond holder by man- 
damus or other appropriate suit, action, or proceeding in any court of 
competent jurisdiction. 

History: En. Sec. 6, Ch. 260, L. 1947. 


11-2280. Court determination of validity of proceedings. Within ten 
(10) days after the adoption of the resolution providing for the issuance of 
bonds hereunder, the council may file a petition in the district court. of 
the judicial district wherein said city or town is located to determine the 
validity of the proceedings theretofore had relative to the issuance of said 
bonds, the creation of the supplemental revolving fund, and the levy of, a 
special assessment. Such action shall be in the nature of a proceeding in 
rem and jurisdiction of all parties interested shall be had by notice given 
as hereinafter provided. The petition shall set forth generally the facts 
in reference to the improvement, the creation of the supplemental revolving 
fund and the issuance of bonds, and shall have as exhibits thereto certified 
copies of the ordinances and resolutions and shall pray for confirmation of 
the proceedings and of the bond issue and the special assessments, if thereto- 
fore levied. Upon the filing of said petition, the district court or any judge 
thereof shall fix the time for hearing on said petition, which shall not be 
less than fifteen (15) days from the date of filing the petition in said court 
and shall order the clerk of the court to give notice of the filing of said 
petition and the date of hearing thereon by publication at least once a 
week for two (2) calendar weeks in a newspaper published or of general 
circulation in the county where the city or town is situated, and also by 
posting a written or printed copy thereof in at least three (3) public places 
in each voting precinct of said city or town, the date of first publication 
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and posting to be not less than fifteen (15) days prior to the date fixed for 
hearing. The notice shall state the substance of the petition and the time and 
place for hearing and that any person interested or whose rights may be 
affected by the issuance or sale of said bonds or the levy of said special 
assessment may on or before the day fixed for hearing of said petition demur 
to or answer said petition and may appear at said hearing and contest 
the granting of the prayer of said petition and the entry of any order of 
confirmation pursuant thereto. Any person so notified to appear may enter 
his appearance in such proceedings and demur to or answer the petition 
and contest the granting of the prayer of said petition and all provisions of 
the code of civil procedure shall be applicable to said proceedings. If 
upon the hearing the court shall find and determine that the requirements of 
this act have been complied with and notice of the hearing duly given as 
required by law, it shall have power to examine and determine the regu- 
larity, legality and validity of the proceedings relative to the issuance of the 
bonds and the levy of special assessments and the legality and validity of 
the bonds and the special assessment and may ratify, approve, and confirm 
the said proceedings in whole or in part and enter its judgment or decree 
accordingly. From any such judgment or decree an appeal may be taken 
to the supreme court at any time within ten (10) days from the entry of 
such judgment in the manner prescribed by the code of civil procedure 
governing appeals from the district court to the supreme court. If no such 
appeal be taken within the time aforesaid, or if the judgment or decree of 
the district court be affirmed upon such appeal, such judgment or decree 
shall be forever conclusive upon all the world as to the validity of the bonds 
and the special assessment and the same shall never be called into question in 
any court of the state. The cost of said proceedings shall be allotted or 
apportioned between the parties in the discretion of the court. 
History: En. Sec. 7, Ch. 260, L. 1947. 


11-2281. Separability clause. If any provisions of this act or the 
application of such provision to any person, body or circumstance shall be 
held invalid, the remainder of this act or the application of such provisions 
to persons, bodies or circumstances other than those to which it is held 
invalid shall not be affected thereby. 

History: En. Sec. 8, Ch. 260, L. 1947. 


CHAPTER 23 
MUNICIPAL BONDS AND INDEBTEDNESS 


Section 11-2301. Creation of indebtedness—submission to taxpayers. 
11-2302. Single purpose. 
11-2303. Limitation on amount of indebtedness. 
11-2304. Terms of bonds—rates of interest. 
11-2305. Form of bonds. 
11-2306. Petition for election—form—proof. 
11-2307. Consideration of petition—calling election. 
11-2308. Notice of election—election hours—election officers. 
11-2309. Form of ballots and conduct of election. 
11-2310. Who are entitled to vote—registration of electors. 
11-2311. Percentage of voters required to authorize the issuing of bonds. 
11-2312. Canvass of election returns—resolution for bond issue. 
11-2313. Form of notice of sale of bonds. 
11-2314. Publication of notice of sale. 


1024 


MUNICIPAL BONDS AND INDEBTEDNESS 11-2301 


11-2315. Sale of bonds. 

11-2316. Form and execution of bonds. 

11-2317. Printing of the bonds. 

11-2318. Registration of bonds—copy to be preserved. 
11-2319. Delivery of bonds—payment for same—use of proceeds. 
11-2320. Liability on bonds. 

11-2321. Treasurer’s certificate as to principal and interest. 
11-2322. Tax. 

11-2323. Liability of members of council. 

11-2324. Bond funds. 

11-2325. Payment of principal and interest. 

11-2326. Redemption of bonds before maturity. 

11-2327. Investment of sinking and interest fund. 

11-2328. Cancellation of bonds, coupons and warrants. 
11-2329. Exchange of bonds for amortization bonds. 
11-2330. Application of this act to outstanding bonds. 


11-2301. (5278.1) Creation of indebtedness — submission to taxpayers. 
Whenever the council or commission of any city or town having a corporate 
existence in this state, or hereafter organized under any of the laws thereof, 
shall deem it necessary to issue bonds for any purpose whatever, under its 
powers as set forth in any statute or statutes of this state, or amendments 
thereto, the question of issuing such bonds shall first be submitted to the 
electors of such city or town who are qualified to vote on such question, in 
the manner hereinafter set forth; provided, however, that it shall not be 
necessary to submit to such electors the question of issuing refunding bonds 
to refund bonds theretofore issued and then outstanding: provided further 
that no refunding bonds shall be issued unless such refunding bonds shall 
bear interest at a rate of at least one-half of one per cent (14 of 1%) less 
than the interest rate of the outstanding bonds to be refunded. In order 
to issue bonds to refund bonds theretofore issued and outstanding it shall 
only be necessary for the council, at a regular or duly called special meeting, 
to pass and adopt a resolution setting forth the facts with regard to the 
indebtedness to be refunded, showing the reason for issuing such refunding 
bonds, and fixing and determining the details thereof, giving notice of sale 
thereof in the same manner that notice is required to be given of sale of 
bonds authorized at an election and then following the procedure in this 
act, for the sale and issuance of such bonds. 


History: En. Sec. 1, Ch. 160, L. 1931; 1937; amd. Sec. 1, Ch. 15, L. 1943; amd. 
amd. Sec. 1, Ch. 100, L. 1933; amd. Sec. 1, Sec. 1, Ch. 62, L. 1945. 
Ch. 12, L. 1937; amd. Sec. 1, Ch. 108, L. 


11-2301 (Continued). 

Section 2. Where prior to the enactment of this chapter, proceedings 
for the issue and sale of bonds by any city or town in this state under its 
powers as set forth in any statute or statutes of the state of Montana, have 
been commenced or completed in accordance with the provisions of Chapter 
399 of the Political Code of the Revised Codes of Montana, 1935, such pro- 
ceedings shall be held valid and sufficient and the completion of such 
proceedings under the authority of this chapter is hereby authorized, and 
said proceedings when completed shall be of the same force and effect as if 
the provisions of this chapter had been in effect when said proceedings 
were commenced. ? 

NOTE.—The foregoing “Section 2” was amendment of Section 5278.1 R.C.M. 1935. 


enacted as a part of Chapter 12, Session That section, as shown im the history 
Laws of 1937 which purported to be an above, was amended by three later acts in 
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none of which said “Section 2” appeared 
as a part of the amendment. Because of 
the resulting question as to whether said 
“Section 2” is still in effect, it is given 
with this explanatory note as a part of 
Sec. 11-2301 of this code. 


Act Not Impliedly Repealed 

Ch. 141, 1. 1935, (omitted) authorizing 
municipalities to create self-supporting 
undertakings in the nature of furnishing 
facilities, inter alia, for the distribution 
of natural gas, and providing for the is- 
suance of bonds, ete., held, not impliedly 
repealed by ch. 108, 1. 1937 (11-2301 and 


CITIES AND TOWNS 


City of Havre, 109 M 164, 171, 94 P 2d 
660. . 

Municipal Corporations€918(1). 

44 C.J. Municipal Corporations § 4306 
et seq. 

43 Am. Jur. 333, Public Securities and 
Obligations, § 77 et seq. 

Funding or refunding obligations as 
subject to conditions respecting limitation 
of indebtedness or approval by voters. 97 
ALR 442, 

Constitutional or statutory requirement 
of prior approval by electors of issuance 
of bonds, or incurring of indebtedness, 
by municipality, county or state as ap- 


11-2306) appearing in the history of this 
section. Montana-Dakota Utilities Co. v. 


11-2302. (5278.2) Single purpose. Acquiring land for a site for a 
public building, or for any other public use, and constructing, erecting or 
acquiring by purchase any building thereon and furnishing and equipping 
the same shall be deemed a single purpose; the acquiring of rights-of-way 
for street, or other purposes, making improvements thereon, or constructing 
sewers or water pipe lines, shall be deemed a single purpose; the procuring 
of a water supply and the construction or acquiring of a water system, and 
improving the same, if necessary, shall be deemed a single purpose. 


History: En. Sec. 2, Ch. 160, L. 1931. 44 OJ. Municipal Corporations § 4147 
et seq. 


plicable to bonds or other instruments not 
creating indebtedness. 146 ALR 604. 


Municipal Corporations¢—910. 


11-2303. (5278.3) Limitation on amount of indebtedness. No city or 
town shall issue bonds for any purpose in an amount which, with all out- 
standing and unpaid indebtedness, will exceed three per centum (3%) of 
the value of the taxable property therein, to be ascertained by the last 
assessment for state and county taxes; provided, however, that for the 
purpose of constructing a sewerage system, or procuring a water supply 
or constructing or acquiring a water system for a city or town, which shall 
own and control such water supply and water system and devote the rev- 
enues therefrom to the payment of the debt, a city or town may meur an 
additional indebtedness by borrowing money or issuing bonds. The addi- 
tional indebtedness which may be incurred by borrowing money or issuing 
bonds for the construction of a sewerage system, including all indebtedness 
theretofore contracted, which is unpaid or outstanding, shall not exceed ten 
per centum (10%) over and above the three per centum (8%) heretofore 
referred to, of the total value of the taxable property therein as ascertained 
by the last assessment for state and county taxes. The words “value of the 
taxable property” as used in this section, are used in the same sense as in 
section 6 of article XIII of the constitution and shall be given the same. 
meaning; and provided further, that the issuing of bonds for the purpose 
of funding or refunding outstanding warrants or bonds shall not. be deemed 
the incurring of a new or additional indebtedness, but shall be deemed 
merely the changing of the evidence of outstanding indebtedness. 


History: En. Sec. 3, Ch. 160, L. 1931. Permitting Special Tax in Addition To 
Limit Set by Statute for General Pur- 
poses 

Contention by defendant town that 
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since it was levying the maximum amount 
of taxes allowable under sec. 84-4701, it 
could not levy a tax each year to pay 
interest on water bonds and create a 
sinking fund, held not meritorious, the 
former levy being for general, municipal 
or administrative purposes, while under 
this section a special tax may be levied in 
addition thereto to retire bonded indebted- 
ness and interest on such bonds. State ex 
rel. Mueller v. Todd, 114 M 35, 42, 132 P 
2d 154. 


Municipal Corporations@=864(1, 3). 

44 C.J. Municipal Corporations § 4062 
et seq. 

38 Am. Jur. 110, Municipal Corporations, 
§§ 422 et seq.; 43 "Am. Jur. 287, Publie Se- 
eurities and Obligations, §§ 21 et seq. 

Proposition submitted to people with 
reference to erection or purchase of plant 
or other public utility as single or double 
proposition. 5 ALR 538. 

Obligation for local improvements as 
within municipal debt limit. 33 ALR 
1415. 

Pledge: or: appropriation of revenue fog 
utility or other property 


11-2304. 


in payment 


11-2305 


therefor, as indebtedness within constitu- | 
tional or statutory limitation of indebted- © 
ness of municipality. 72 ALR 687. . 
Sale of municipal or other public bonds 
rs less than par or face value. ‘91 are 
Validity of municipal bond issue for 
Dane ale of paying employees. a4 aU 
Funding or refunding Gbligbtichean as 
subject to conditions respecting limitation . 
of indebtedness or approval by A he Pe : 
97 ALR 442. . 
Mistake, ambiguity, or omission in’ 
statement as to indebtedness, in call for. 
election or proposal for bond issue, as 
affecting validity of election or bonds 
issued pursuant thereto. 116 ALR 1258. . 
- Constitutional or statutory requirement | 
of prior approval by electors of issuance 


of bonds or incurring of indebtedness, 


by municipality, county, or state, as ap- 


plicable to bonds or other instruments not _ 


creating indebtedness. 146 ALR 604. 

Meaning of term “assessment” or “as- 
sessed valuation” when used:-as basis’ of 
tax or debt limit, 156 ALR 594, 


(5278.4) Terms of bonds—rates of interest. No bonds for any 


purpose shall be issued for a longer term than twenty (20) years, and when 
bonds are issued for the purpose of refunding bonds theretofore issued and 
outstanding, such bonds shall not be issued for a longer term than ten (10) 
years, provided that if the unexpired term of the bonds to be refunded shall 
be more than ten (10) years, then in such event, the refunding bonds may 
be issued for such unexpired term. All bonds issued for a longer term than 
five (5) years may be redeemable at the option of the city or town five: (5) 
years from the date of issue and on any interest payment date thereafter, 
and it shall be so recited in the bonds. The maximum rate of interest Wwhied 
any bonds may bear shall be six ats cent (6%) per annum and shall be pay- ai 


able semi-annually. 


History: En. Sec. 4, Ch. 160, L. 1931; 
amd. Sec. 1, Ch. 34, L. 1933; amd. Bec. 2, 
Ch.. 62, L. 1945. j 


NOTE.—Section 11-2312 of this code 
apparently is amended by implication by 
this section which makes all bonds issued 
for a longer term than 5 years redeemable 
in 5 years from date of issue and on 
any interest payment date thereafter. 


Municipal Corporations€923, 926. 

44 C.J. Municipal Corporations Sete 
et seq. 

43 Am. Jur., Public Securities and Ob- 
ligations, p. 356, §§ 106 et seq.; p. 365, 
§§ 117 et seq. 


Power of municipality to make bigots 
payable in gold coin. 84 ALR 1519. 

Effect of inclusion in call for election, 
or in proposal for bond issue .submitted. .. 
to people, of unauthorized method of pay- . 
ment or retirement. 93 ALR 362. 

Right to call governmental bonds) in : 
advance of their maturity. 109 ALR 988. 

Power and discretion of officer or board — 
authorized to issue bonds of governmental 
unit as regards terms or conditions to be 
included therein. 119 ALR 190. is 

Effect of delay after authorization by M 
voters on power of BUY ORIMIneI be? unit to 
issue bonds. 1385 ALR 768." 


All bonds hereafter issued by any i 


11-2305. (5278.5) Form of bonds. | 
city or town shall be either amortization bonds or serial bonds, and all things - 
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being equal amortization bonds shall be issued in preference to serial 
bonds, otherwise serial bonds may be issued. 

The term “amortization bonds’, as used in this act, is hereby defined 
as meaning that form of bond on which a part of the principal is required 
to be paid each time interest becomes due and payable, which part pay- 
‘ment of principal increases with each following installment in the same | 
amount the interest payment decreases, so that the combined amount 
_ payable on both principal and interest is the same on each interest pay- 

ment date; provided, however, that the final payment may vary in amount 
from the other payments to the extent resulting from disregarding frac- 
tional cents in the other payments. 

The term “serial bond’, as used in this act, is hereby defined as being 
a bond issue payable in equal annual installments, one (1) installment 
consisting of one (1) or more bonds becoming due and payable each year, 
the amount to be paid and redeemed each year being determined by divid- 
ing the total amount of the bonds to be issued by the total number of 
years the issue is to run, so that the total amount of principal to be paid 
each year the bonds are to run will be the same; provided, however, that 
the final payment may vary in amount from the other payments to the 
extent resulting from fixing the amount of each bond of the other pay- 
ments at one hundred dollars ($100.00), or some multiple thereof. 

History: En. Sec. 5, Ch. 160, L. 1931. Power and discretion of officer or board 
authorized to issue bonds of governmental 


43 Am. Jur. 356, Public Securities and nit as regards terms or conditions to be 
Obligations, § 106 et seq. included therein. 119 ALR 190. 


11-2306. (5278.6) Petition for election—form—proof. No bonds shall 
be issued by a city or town for any purpose, except to fund or refund war- 
rants or bonds issued prior to and outstanding on July first, 1942, as author- 
ized in section 11-2301, unless authorized at a duly called special or general 
election at which the question of issuing such bonds was submitted to the 
qualified electors of the city or town, and approved, as hereinafter provided, 
and no such election shall be called unless there has been presented to the 
city or town council a petition, asking that such election be held and ques- 
tion submitted, signed by not less than twenty per centum (20%) of the 
qualified electors of the city or town who are taxpayers upon property with- 
in such city or town and whose names appear on the last completed assess- 
ment roll for state and county taxes, as taxpayers within such city or town. 
Every petition for the calling of an election to vote upon the question of issu- 
ing bonds shall plainly and clearly state the purpose or purposes for which 
it is proposed to issue such bonds, and shall contain an estimate of the 
amount necessary to be issued for such purpose or purposes. There may be 
a separate petition for each purpose, or two (2) or more purposes may be 
combined in one (1) petition, if each purpose with an estimate of the amount 
of bonds to be issued therefor is separately stated in such petition. Such 
petition may consist of one (1) sheet, or of several sheets identical in form 
and fastened together, after being circulated and signed, so as to form a 
single complete petition before being delivered to the city or town clerk, as 
hereinafter provided. The petition shall give the street and house number, 
if any, and the voting precinct of each person signing the same. 
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Only persons who are qualified to sign such petitions shall be qualified 
to circulate the same, and there shall be attached to the completed petition 
the affidavit of some person who circulated, or assisted in circulating, such 
petition, that he believes the signatures thereon are genuine and that the 
signers knew the contents thereof before signing the same. The completed 
petition shall be filed with the city or town clerk who shall, within fifteen 
(15) days thereafter, carefully examine the same and the county records 
showing the qualifications of the petitioners, and attach thereto a certificate, 
under his official signature, which shall set forth: 


(1) The total number of persons who are registered electors and whose 
names appear upon the last completed assessment roll for state and county 
taxes, as taxpayers within such city or town. 


(2) Which, and how many of the persons whose names are subscribed 
to such petition, are possessed of all of the qualifications required of signers 
to such petition. 

(3) Whether such qualified signers constitute more or less than twenty 
per centum (20%) of the registered electors whose names appear upon the 
last completed assessment roll for state and county taxes, as taxpayers with- 
in such city or town. 


History: En. Sec. 6, Ch. 160, L. 1931; 43 Am. Jur. 33, Public Securities and 
amd. Sec. 2, Ch. 108, L. 1937; amd. Sec. 2, Obligations, § 77 et seq. 


Ch. 15, L. 1943. Prohibition to control action of ad- 
ministrative officers in matters relating to 

Municipal Corporations€—918 (1). bonds. 115 ALR 22. 
44 C.J. Municipal Corporations § 4306 Statutory provision as to manner and 
et seq. time of notice as mandatory or directory. 


119 ALR 661. 


11-2307. (5278.7) Consideration of petition — calling election. When 
such petition has been filed with the city or town clerk and he has found it 
has a sufficient number of signers qualified to sign the same, he shall place 
the same before the city or town council at its first meeting held after he 
has attached his certificate thereto. The council shall thereupon examine 
such petition and make such other investigation as it may deem necessary. 

If it is found the petition is in proper form, bears the requisite number 
of:signatures of qualified petitioners, and is in all other respects sufficient, 
the council shall pass and adopt a resolution which shall recite the essen- 
tial facts in regard to the petition and its filing and presentation, the pur- 
pose or purposes for which the bonds are propesed to be issued, and fix 
the exact amount of bonds to be issued for each purpose, which amount 
may be less than but must not exceed the amount set forth in the petition, 
determine the number of years through which such bonds are to be paid, 
not exceeding the limitations fixed in section 11-2303, and making provi- 
sion for having such question submitted to the qualified electors of the 
city or town at the next general city or town election, or at a special 
election which the council may call for such purpose. 


History: En. Sec. 7, Ch. 160, L. 1931. 44 C.J. Municipal Corporations § 4166 
et seq. 


Municipal Corporations¢—918 (2). 


11-2308. (5278.8) Notice of election—election hours—election officers. 
Whether such election is held at the general city or town election, or at a 
special election, separate notice shall be given thereof. Such notice shall state 
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the date when such election will be held, the hours between which the polls 
will be open, the amount of bonds proposed to be issued, the purpose there- 
of, the term’ of years through which the bonds will be paid, and such 
other information regarding the election and the proposed bonds as the 
board may deem proper. If the bonds proposed to be issued are for two 
(2) or more purposes, each purpose and the amount thereof must be sep- 
arately stated. Such notice shall be posted in each voting precinct in the 
city or town at least ten (10). days prior to the date for holding such 
election, and must also be published once a week for a period of not less 
than two (2) consecutive weeks immediately preceding the date for hold- 
ing such election in some newspaper published in the city or town, if 
there be one, and if not then in a newspaper published in the state at a 
point in the state nearest to the city or town, and designated by the city 
or town council. 

If the question of issuing bonds is submitted at a special election called 
for such purpose, the city or town council shall fix the hours through 
which the polls are to be kept open, which shall be not less than eight (8), 
and which must be stated in the notice of election, and may appoint a 
smaller number of judges than is required at a general city or town elec- 
tion, but in no case shall there be less than three (3) judges in a precinct 
and shel judges shall act as their own clerks. 


If the question of issuing bonds is submitted at a general city or town 
election, the polls shall be kept open during the same hours as are fixed 
for the general election and the judges and clerks for such Soiree elec- 
tion shall act as the judges and clerks thereof. 


History: En. Sec. 8, Ch. 160, L. 1931. Municipal Corporations¢-918 (3). 
NOTE.—See Sec. 93-1203 for hours of ‘44 C.J. Municipal Corporations § 4166 
election. et seq. 


11-2309. (5278.9) Form of ballots and conduct of election. Whenever 
the question of issuing bonds is submitted at either a general city or town 
election, or at a special election, separate ballots shall be provided therefor. 
Such ballots shall be white in LORE and of convenient size, being only large 
endugh to contain the printing herein required to be done ind placed there- 
on, and shall have printed thereon in fair-sized, legible type and black ink, 
in one (1) line or more, as required, the word “FOR” (stating the propo- 
sition and the terms thereof explicitly and at length), and thereunder the 
word “AGAINST” (stating the proposition and terms in like manner as 
above); and there shall be before the word “FOR” and before the word 
“AGAINST”’, each, a square space of sufficient size to place a plain cross or 
X ‘therein, and such arrangement shall be in the following manner: 

CJ FOR (stating the proposition) 

_[£)] AGAINST (stating the proposition) 

If bonds are sought to.be issued for two (2) or more.separate purposes, 
then separate. ballots.must. be provided for each purpose or proposition... 

The election shall be conducted, and the returns made, in the same 
manner as other city or town elections; and all election laws governing 
city ‘and town ’eleetions shall govern, in’so far’as they are applicable, but 
if such question be submitted at a general city or town election the votes 
thereon:must be counted separately and separate returns must be made 
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11-9311 


by the judges and clerks at such election. Returns must be made separately 
for each proposition or question submitted at such election. 


History: En. Sec. 9, Ch. 160, L. 1931. 


Details of Proposed Work Not Required 
on Ballot 


In submitting to the voters of a city 
the question whether bonds of the city 
shall be issued to defray the expense of 
erecting a public building, part of which 
was to be borne by the federal govern- 
ment, details of the work need not ap- 
pear upon the ballot, so long as the reso- 
lution of the city council calling the 
election contained full details; in the 
instant case it was shown that copies of 


places in each voting precinct, numerous 
public meetings were had, and - voters 
desiring additional information had means 
at hand for obtaining it. Lloyd v. City 
of Great Falls, 107 M 442, 454, 86 P 2d 
395. 


Municipal Corporations€=918 (4). 

44 C.J. Municipal Corporations § 4180. 

Statement regarding cost of proposed 
public improvement in ballot for special 
election in that regard. 117 ALR 892. 

Effect of delay after authorization by 
voters on power of governmental unit to 


the resolution were posted in three public 


11-2310. (5278.10) Who are entitled to vote—registration of electors. 
Only such registered electors of the city or town whose names appear upon 
the last preceding assessment roll for state and county taxes, as taxpayers 
upon property within the city or town, shall be entitled to vote upon any 
proposition of issuing bonds by the city or town. Upon the adoption of the 
resolution calling for the election the city or town clerk shall notify the 
county clerk of the date on which the election is to be held and the county 
clerk must cause to be published in the official newspaper of the city or 
town, if there be one, and if not in a newspaper circulated generally in the 
said city or town and published in the county where the said city or town 
is located, a notice signed by the county clerk stating that registration for 
such bond election will close at noon on the fifteenth (15th) day prior to 
the date for holding such election and at that time the registration books 
shall be closed for such election. .Such-notice must be published at least 
five (5) days prior to the date when such election books shall be closed. 

After the closing of the registration books for such election the county 
clerk shall promptly prepare lists of the qualified electors of such city or 
town who are taxpayers upon property therein and whose names appear on 
the last completed assessment roll for state, county and school district taxes 
and who are entitled to vote at such election and shall prepare poll books for 
such election as provided in section 23-515 and deliver the same to the city 
or town clerk who shall deliver the same to the judges of election prior to 
the opening of the polls. It shall not be necessary to publish or post such 
lists of qualified electors. 


History: En. Sec. 10, Ch. 160, L. 1931; 
amd. Sec. 1, Ch. 182, L. 1939. 


11-2311. (5278.11) Percentage of voters required to authorize the issu- 
ing of bonds. Wherever the question of issuing bonds for any purpose is 
submitted to the qualified electors of a city or town, at either a general or 
special election, not less than forty per centum (40%) of the qualified elec- 
tors entitled to vote on such proposition or question must vote thereon, 
otherwise such proposition shall be deemed to have been rejected ; provided, 
however, that if forty per ecentum (40%) or more of such qualified electors 
do vote on such proposition or question at such election, and a majority of 
such votes shall be cast in favor of such question or proposition, then such 
proposition or question shall be deemed to have been adopted and approved. 
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issue bonds. 135 ALR 768. 


Elections€—83, 106, 109. 
29 C.J.S. Elections §§ 29, 39, 46, 47. 
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History: En. Sec. 11, Ch. 160, L. 1931. Municipal Corporations€—918 (1). 
44 C.J. Municipal Corporations § 4166 
et seq. 


11-2312. (5278.12) Canvass of election returns — resolution for bond 
issue. If the bonding election is held at the same time as a general city or 
- town election, then the returns shall be canvassed by the city or town council 
at the same time as the returns from such general election; but if the 
question of issuing bonds is submitted at a special election then the city 
or town council shall meet within ten (10) days after the date of holding 
such special election and canvass the returns. If it is found that at such 
election forty per centum (40%) or more of the qualified electors of the 
city or town entitled to vote on such question or proposition voted thereon, 
and that a majority of such votes were cast in favor of the issuing of 
such bonds, the city or town council shall, at a regular or special meeting 
held within thirty (30) days thereafter, pass and adopt a resolution pro- 
viding for the issuance of such bonds. Such resolution shall recite the 
purpose for which such bonds are to be issued, the amount thereof, the 
maximum rate of interest the bonds may bear, the date they shall bear, 
the period of time through which they shall be payable, and that any 
thereof may be redeemed in full, at the option of the city or town, on any 
interest payment date from and after ten (10) years from the date of 
issue; and provide for the manner of the execution of the same. It shall 
provide that preference shall be given amortization bonds but shall fix 
the denomination of serial bonds in case it shall be found advantageous 
to issue bonds in that form, and shall adopt a form of notice of the sale 
of the bonds. 


The board may, in its discretion, provide that such bonds may be issued 
and sold in two (2) or more series or installments... 
History: En. Sec. 12, Ch. 160, L. 1931. Municipal Corporations€=918 (4). 
NOPE LSeetthoteltollSee, t2kg38040rek 44 C.J. Municipal Corporations § 4180. 


ative to implied amendment of this sec- 
tion as to time for redemption of bonds. 


11-2313. (5278.13) Form of notice of sale of bonds. The notice of sale 
shall state the purpose or purposes for which the bonds are to be issued and 
the amount proposed to be issued for each purpose and shall be substantially 
in the form following: 


NOTICE OF SALE OF (CITY OR TOWN) BONDS 


Notice is hereby given by the council of the (City or Town) of 
aT ee ee Se , Montana, that the said council will, on the................day of..............-- 
Rainn en , 19......, at the hour of................0’elock ......M., at its council chamber 
TM Pee CM yeOL LOW) Ol ete cccctartasecmpsccee , Montana, sell to the highest and 
best bidder for cash, either amortization or serial bonds of the said (City or 


TOW ye in tile vOtal a INO UL Uli. cs tee eee ee dollars. (9.1.6 eee ), for the 
DUP BOSELOTC TIN cod. neey e ereEA leat. tT cm 


Amortization bonds will be the first choice and serial bonds will be the 
second choice of the council. 

If amortization bonds are sold and issued the entire issue may be put 
into one (1) single bond or divided into several bonds, as the council may 
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determine upon at the time of sale, both principal and interest to be pay- 
able in semi-annual installments during a period of............ years from the 
date of issue. 


ee Se Ae ee dollars ($................), each, except the last bond which will 
bern thesamount Of 63.53. f are olla ks, (eee bod ) s the Sam. Ofc teabece 
i... pee dollars ($................) of said serial bonds will become due and pay- 
able on the ............ GeO La ee eis eral Se 19......, and a like amount on 
the same day each year thereafter until all such bonds are paid, except that 
the last installment will be in the amount of..........2022-e..- dollarss(s.c07 Vi 


The said bonds, whether amortization or serial bonds, will bear date 
Offs otc. aah Tiale 19......, will bear interest at a rate not exceeding six 
per centum (6%) per annum, payable semi-annually, on the...............-..2--2-.---- 
aye OL AY.-24.-: and on the......2..... day ofitas ie. 2 , in each year, and will 
be redeemable (Here insert the optional provisions, if any, recited in the 
bonds). . 


Said bonds will be sold for not less than their par value with accrued 
interest to date of delivery and all bidders must state the lowest rate of 
interest at which they will purchase the bonds at par. The council reserves 
the right to reject any and all bids and to sell said bonds at private sale. 

All bids other than by or on behalf of the state board of land commis- 
sioners of the state of Montana must be accompanied by a certified check 
Wee SUNT OL res ee tn eras ee dollars, payable to the order of the (city or 
town) clerk, which will be forfeited by the successful bidder in the event 
he shall fail or refuse to complete the purchase of said bonds in accord- 
ance with the terms of his bid. 


_ All bids shall be addressed to the council of the (city or town) of 
pes 20. Olea”. ..... and delivered to the clerk of said (city or town). 


Mayor of the (city or town) of 


BE ORS Oy Arete. seen, , Montana. 
ATTEST: 
(City or Town) Clerk. 
History: En. Sec. 13, Ch. 160, L. 1931. 44 ©.J. Municipal Corporations § 4186 


et seq. 


Municipal Corporations¢—921 (1). 


11-2314. (5278.14) Publication of notice of sale. The city or town coun- 
cil shall cause such notice to be published once each week for four (4) suc- 
cessive weeks immediately preceding the date of sale, in a newspaper of 
general circulation printed and published, if there be one, and if not then in 
a newspaper of general circulation, in said city or town, printed and pub- 
lished in the county in which said city or town is located; and the council 
may, in its discretion, cause such notice to be published in such other 
newspaper or newspapers published either within or without the state 
as in the opinion of the council will be most likely to give notice of such 
sale to prospective bidders. The city or town clerk must, at least fifteen 
(15) days before the date fixed for the sale of such bonds, send a copy of 
such published notice to the secretary of the state board of land commis- 
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sioners, and shall thereupon furnish to the said secretary a transcript of 
the proceedings had for the issuance of bonds, and such other information 
relating thereto as the secretary may find necessary. 

History: En. Sec. 14, Ch. 160, L. 1931. 


11-2315. (5278.15) Sale of bonds. The city or town council shall meet 
at the time and place fixed in the notice to consider bids for the bonds. The 
bonds shall be sold at not less than par and accrued interest to date of 
delivery, and each bidder shall specify the form of bonds to be issued, 
whether amortization or serial, and the rate of interest at which he will 
purchase the bonds. A bid for amortization bonds shall have the prefer- 
ence over a bid for serial bonds, all other things being equal; and in de- 
termining the kind of bonds to be issued the council shall take into con- 
sideration not only the rate of interest demanded on each kind but also 
all other known elements affecting the interests of the city or town, and 
the council shall accept the bid they shall judge most advantageous to the 
eity or town; provided, that no bid shall be accepted which will require the 
bonds to bear a rate of interest exceeding six per centum (6%) per annum. 
No attorneys fees, brokerage or other fees or commissions of any kind shall 
be paid to any person or corporation for assisting in the proceedings, or in 
the preparation of the bonds, or in negotiating the sale thereof. The board 
is authorized to reject any and all bids and to sell the bonds at private sale 
if they deem it for the best interests of the city or town, provided, however, 
that such bonds shall not bear a greater rate of interest than six per centum 
(6%) per annum and shall not be sold at less than par and accrued interest 
to date of delivery. 


History: En. Sec. 15, Ch. 160, L. 1931. 


Operation and Effect 

Under this section, authorizing the city 
council to reject all bids for municipal 
bonds and to sell them at private sale 
when it deenis it best for the interests of 
the city, a city may contract to exchange 
such bonds at their face value for work 


system at an agreed valuation, the. price 
of the work being determined by a bid 
which is accepted, such an arrangement 
being tantamount to a “sale” of the 
bonds. Commonwealth Public S. Co. v. 
Deer Lodge, 96 M 48, 65, 29 P 2d 667. 


Sale of municipal or other public bonds 
at less than par or face value. 91. ALR 7. 


incident to the construction of a water 


11-2316. (5278.16) Form and execution of bonds. At the time of the 
sale of the bonds, or at a meeting held thereafter, the city or town council 
shall prescribe the form of the bonds, whether amortization or serial bonds, 
and of the coupons to be attached thereto. Each and every bond and every 
coupon attached thereto must.be signed by the mayor of the city or town, 
by the treasurer thereof, and must be attested by the city or town clerk, and 
each bond shall have the city or town seal affixed thereto; provided, how- 
ever, that lithographic or engraved facsimiles of the signatures of the 
mayor, treasurer and clerk of the city or town may be affixed to the cou- 
pons, in place of their signatures, when such fact is so recited in the bond. 

History: En. Sec. 16, Ch. 160, L. 1931. 43 Am. Jur. 356, Public Securities and 
Obligations, § 106 et seq. 

11-2317. (5278.17) Printing of the bonds. Under the direction of the 
council, the city or town clerk shall cause the bonds, with coupons attached 
thereto, to be printed or lithographed, at the expense of the city or town at 
lowest commercial rates; provided, however, that a purchaser of such bonds 
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may furnish the same to the city or town, in the form prescribed by the 
eouncil, for execution, if the same is done at his own expense and without 
cost or expense to the city or town. 
History: En. Sec. 17, Ch. 160, L. 1931. Municipal Corporations€929, 
44 C.J. Municipal Corporations § 4202 
et seq. 

11-2318. (5278.18) Registration of bonds—copy to be preserved. When 
duly executed by the officers of the city or town, as herein provided, the 
bonds shall be registered by the city or town treasurer in a book provided 
for that purpose before being delivered to the purchaser. Such registration 
shall show the number and amount of each bond, the date of issue, date re- 
deemable and date when the same will become due, the amount of all pay- 
ments of both principal and interest required to be made on each bond with 
the dates when the same are required to be made and the name and address 
of the purchaser. The city or town clerk shall also deliver to the city or 
town treasurer an unsigned and cancelled printed copy of one of the bonds, 
as so issued and registered, to be preserved in his office. | 


History: En. Sec. 18, Ch. 160, L. 1931. Municipal Corporations¢—936. 
44 C.J. Municipal Corporations § 4205. 


11-2319. (5278.19) Delivery of bonds—payment for same—use of pro- 
ceeds. In case the state board of land commissioners is the purchaser of 
the bonds, the city or town treasurer shall forward the registered bonds to 
the secretary of the board who shall cause the same to be delivered to the 
state treasurer and payment therefor shall be made in the manner provided 
by law. In case the bonds are purchased by other investors the city or town 
treasurer shall deliver the bonds to the purchaser upon receiving full pay- 
ment therefor. All moneys arising from the sale of such bonds shall be 
paid to the city or town treasurer and shall be immediately available for the 
purpose or purposes for which the bonds were issued and for no other pur- 
pose. 

History: En. Sec. 19, Ch. 160, L. 1931. 


11-2320. (5278.20) Liability on bonds. All bonds issued under the pro- 
visions of this act shall be legal and valid obligations of the city or town 
issuing the same and the full faith and credit of such city or town are here- 
by irrevocably pledged for the prompt payment of both principal and in- 
terest thereof as the same become due. 7 


History: En. Sec. 20, Ch. 160, L. 1931. 44 C.J. Municipal Corporations § 4222 
et seq. 


Municipal Corporations€—937. 


11-2321. (5278.21) Treasurer’s certificate as to principal and interest. 
Whenever any city or town has any issue or series of bonds outstanding and 
there is not sufficient funds on hand available for the payment of the full 
amount of the interest and principal thereof, the city or town treasurer 
shall, between the first and fifteenth days of July, in each year, while such 
bonds or any of them remain outstanding, and unpaid, make out and deliver 
to the city or town clerk, to be by him presented to the city or town council 
at their next meeting, a statement showing the amount required to be raised 
by tax levy during the then current fiscal year, for payment of interest 
and principal becoming due and payable during such fiscal year, or within 
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ninety days thereafter, on each issue or series of bonds outstanding, or if 
no part of the principal of any such issue or series of bonds will become 
due and payable within such time, then such statement shall show the 
amount required to be raised by tax levy during such year for payment of 
interest becoming due during such time, and to place the proper amount 
in the sinking fund for the payment of the principal of such bonds when 
they become due, as provided in section 11-2320. 


History: En. Sec. 21, Ch. 160, L. 1931. Municipal Corporations¢—953. 
44 C.J. Municipal Corporations § 4220. 


11-2322. (5278.22) Tax. The city or town council, at the time of 
making the levy of taxes for general city or town purposes, must levy a 
separate and special tax, upon all taxable property in the city or town, for 
the payment. of interest on the principal of each series or issue of bonds 
outstanding, and the tax levy for any one series or issue of bonds must be 
entirely separate and distinct from such levy for any other issue or series 
of bonds. The levy made for the purpose of paying interest on and principal 
of each series or issue of bonds must be high enough to raise an amount 
sufficient to pay all interest on and so much of the principal, if any, of such 
bonds as will become due and payable during the then current fiscal year, or 
within ninety days thereafter, as such amount is shown by the treasurer’s 
statement provided for by section 11-2321; and if no part of the principal 
of such bonds will become due and payable within such time, then such tax 
levy must be high enough to raise an amount sufficient to pay all interest 
which will become due and payable during the current fiscal year or within 
ninety days thereafter, and to also place in the sinking fund for such issue or 
series of bonds, for the payment of the principal thereof when the same 
become due, an amount not less than a sum produced by dividing the whole 
amount for which such series or issuc of bonds were originally issued by 
the number of years for which such series or issue of bonds were originally 
issued to run, as such amounts are shown by the treasurer’s statement pro- 
vided for by section 11-2321. . 


History: En. Sec. 22, Ch. 160, L. 1931. 44 C.J. Municipal Corporations §§ 4311 
et seq., 4315. 


Municipal Corporations€—964, 965. 


11-2323. (5278.23) Liability of members of council. If the council of 
any city or town shall fail, neglect or refuse in any year to make a levy 
sufficient to pay the interest on and principal of any issue or series of bonds, 
as required by the provisions of section 11-2322, the holder of any bond of 
such issue or series, or any taxpayer paying taxes on property situated in 
such city or town, may apply to the district court of the county, in which the 
city or town issuing such bonds is situated, for a writ of mandate to compel 
the city or town council to make a proper and sufficient levy for such pur- 
poses, and if, upon the hearing of such application it shall appear to the 
satisfaction of the court that the city or town council has failed, neglected 
or refused to make any levy whatever for such purposes, or has made a 
levy, but that the same is insufficient to raise the amount required to be 
raised for such purposes under the provisions of section 11-2322, the court 
shall determine the amount of the deficiency and shall issue a writ of man- 
date directed to and requiring such city or town council, at the next meet- 
ing thereof for the purpose of making and fixing city or town levies, to 
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make and fix a tax levy against all taxable property in such city or town 
sufficient to raise the amount of such deficiency, which levy shall be in 
addition to the levy required to be made for the then current fiscal year; 
provided, that any costs which may be allowed or awarded the petition in 
any such proceeding shall be paid by the members of the city or town coun- 
eil and shall not be a charge against the city or town. 


History: En. Sec. 23, Ch. 160, L. 1931. Mandamus@~115. 
38 C.J. Mandamus §§ 424, 425. 


11-2324, (5278.24) Bond funds. The city or town treasurer shall keep 
in his books a special and separate sinking and interest fund account for 
each issue or series of bonds issued by his city or town, and outstanding, and 
each such fund must at all times show the exact condition thereof. All 
taxes collected for interest and principal on city or town bonds shall be 
placed to the credit of the sinking and interest fund for which the same 
were levied, and such fund shall not be used for any purpose other than 
payment of the principal and interest on such bonds so long as any of 
such bonds remain outstanding. When all bonds of any series or issue, 
with the interest thereon, have been fully paid, or called in for payment, 
and there remains in the sinking and interest fund for such series or issue 
any amount not required for the payment of such bonds and interest, such 
excess amount, and all amounts subsequently collected for such fund, shall 
be transferred to the general fund of the city or town or to the sinking and 
interest fund of any other issue or series of bonds outstanding, that the 
city or town council may designate. 


History: En. Sec. 24, Ch. 160, L. 1931. 44 C.J. Municipal Corporations §§ 4115 
et seq., 4215 et seq. 


Municipal Corporations¢—887, 951. 


11-2325. (5278.25) Payment of principal and interest. The city or 
town treasurer shall pay from the proper sinking and interest fund the in- 
terest and principal of each issue or series of outstanding bonds, as such 
interest and principal become due and at the place where such bonds are 
payable, upon presentation and surrender of the coupon or coupons, bond 
or bonds to be paid; provided, however, that if the bonds are held by the 
state of Montana, then all such payments shall be made at the office of the 
state treasurer, who shall cancel the coupons, or bonds, and return the 
same to the city or town treasurer together with his receipt therefor. 


Any and all installments of interest or principal of bonds issued under 
the provisions of this act, not promptly paid when due, shall draw interest 
at the rate of six per centum (6%) per annum from the date due until 
actually paid, irrespective of the rate of interest on the bonds themselves. 


History: En. Sec. 25, Ch. 160, L. 1931. 44 C.J. Municipal Corporations § 4220 
et seq. 


Municipal Corporations€~953, 954. 


11-2326. (5278.26) Redemption of bonds before maturity. Whenever 
there is available money in any sinking and interest fund, over and above 
the amount required for payment of principal and interest becoming due on 
the next interest payment date, sufficient to pay and redeem one or more 
of the outstanding bonds of the issue or series to which such sinking and 
interest fund belongs, and such bonds are held by the state of Montana, the 
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city or town treasurer must apply such available money in payment of as 
many of such bonds as the same will pay. Not less than fifteen (15) days 
before the next interest payment date the city or town treasurer must give 
notice to the state board of land commissioners that on such interest pay- 
ment date such bond or bonds will be paid, and the city or town treasurer, 
before such interest payment date, must remit to the state treasurer the 
amount required to pay such bond or bonds, with the interest thereon. 
Upon receipt of such amount the state treasurer must cancel such bond or 
bonds and all unpaid interest coupons attached thereto, and return the same, 
with his receipt, to the city or town treasurer. 

Whenever there is available money in any sinking and interest fund, 
over and above the amount required for payment of principal and interest 
becoming due on the next interest payment date, sufficient to pay and re- 
deem one or more of the outstanding optional bonds of the issue or series to 
which such sinking and interest fund belongs, and which bonds are not 
yet due but are then redeemable, or will become redeemable on the next 
interest payment date, and such bonds are not held by the state of Montana, 
the city or town treasurer must apply such available money in payment 
and redemption of as many of such bonds as the same will pay and redeem. 
The city or town treasury must give notice to the holder of such bond or 
bonds, if known to him, or to any bank or financial institution at which such 
bonds are payable, at least fifteen (15) days before the next interest pay- 
ment date, that such bonds will be redeemed and paid on such date. The 
city or town treasurer must also publish in some newspaper of general cir- 
culation printed and published in the city or town, and if there be none, 
then in some newspaper of general circulation in such city or town, printed 
and published in the county in which such city or town is situated, once 
a week for two successive weeks immediately preceding such interest pay- 
ment date, a notice that such bond or bonds have been called in for re- 
demption and will be paid in full on such interest payment date. If such 
bonds are payable at some bank or financial institution the city or town 
treasurer must remit to such bank or institution, before such interest pay- 
ment date, an amount sufficient to pay and redeem such bonds. If such 
bonds are not presented for redemption and payment on such interest pay- 
ment date interest thereon shall cease on such date. 

All bonds paid and redeemed under the provisions of this section must 
be paid and redeemed in the numerical order in which the same were issued. 


History: En. Sec. 26, Ch. 160, L. 1931. 


Mandamus Does Not Lie To Compel 
Payment Out of Order 


Where a town ordinance directing that 
water bonds be issued and be absolutely 
due and payable in series set forth in a 
schedule showing on what day each should 
be payable, and the holder of bond no. 
13 sought by writ of mandate to compel 
payment thereof when bonds numbered 1 
to 12 also were due and unpaid, held, that 
purchasers of municipal bonds are charged 
with notice of the contents of ordinances 
under which they were issued, as well as 
by those of the bonds themselves, and that 
all such bonds were required to be paid 


in the order of their serial numbers, and 
such holder was not entitled to prevail. 
State ex rel. Mueller v. Todd, 114 M 35, 
40, 132 P 2d 154. 


Municipal Corporations@—951. 

44 C.J. Municipal Corporations § 4215 
et seq. 

43 Am. Jur., Public Securities and Ob- 
ligations, p. 393, §12; p. 482, §271 et 
seq. 

Permissive or mandatory character of 
legislation in relation to payment of public 
debts. 103 ALR 812. 

Right to call governmental bonds in ad- 
vance of their maturity. 109 ALR 988, 
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11-2327. (5278.27) Investment of sinking and. interest fund., Whenever 
there is available money in any sinking or interest fund, over and above the 
amount required for payment of principal and interest becoming due on the 
next interest payment date, sufficient to pay and redeem one or more out- 
standing bonds of the issue or series to which such sinking fund. belongs, 
and such bonds are not held by the state of Montana, and are not subject 
to redemption, the city or town treasurer, at the direction of the city or 
town council, shall purchase such bond or bonds of such issue or series, if 
this can be done at not more than par and accrued interest, or at such rea- 
sonable premium as the council may feel justified in paying, not in any case 
exceeding five per centum (5%). 

If the council cannot purchase any of the outstanding bonds at such 
reasonable price, then such available money in such sinking and interest 
fund shall be invested by the city or town treasurer, under the direction. of 
the city or town council, in other bonds of the city or town, in warrants 
of the city or town, in warrants issued by any county of this state, in bonds 
or warrants of this state, or in bonds or treasury certificates of the United 
States; provided, however, that such sinking and interest funds shall only 
be invested in such securities as will become due and payable at least thirty 
(30) days before the date when the bonds of the city or town of such serie 
will become redeemable. 


History: En. Sec. 27, Ch. 160, L. 1931. Constitutionality, construction, and ap- 

plication of statute empowering. municipal 

Municipal Corporations¢—884, 951. corporations to issue bonds the proceeds of 

44 C.J. Municipal Corporations §§ 4112, which shall be invested in municipal’ se- 
4215 et seq. curities. 108 ALR 736. 


Liability of officer for loss of sinking 

fund through failure of bank. 25 ALR 
bbe eee 

11-2328. (5278.28) Cancellation of bonds, coupons and warrants... All 
bonds and interest coupons paid by the city or town treasurer from time to 
time. shall be cancelled by him, and he shall enter on the records of the 
registration of such bonds the date of the payment of the same and the 
several coupons attached thereto, and he shall deliver the same, after such 
cancellation, to the city or town clerk, with a report showing the numbers 
of such bonds and the amounts paid as principal and interest thereon, and 
the city or town clerk shall exhibit such bonds and coupons, with such re- 
port, to the city or town council at the next regular meeting thereof. 

Whenever bonds are issued for the purpose of funding outstanding war- 
rants or refunding outstanding bonds it shall be the duty of the city. or 
town treasurer to apply the proceeds derived from the sale of such bonds 
to the payment of such warrants or bonds so refunded or funded, and he 
shall, upon taking up such warrants or bonds, eancel the same, keep a 
record thereof, and deliver the same to the city or town elerk, with a report 
showing the numbers thereof and the amounts paid for principal and in- 
terest, and the city or town clerk shall exhibit such warrants or bonds, with 
such report, to the city or town council at the next regular meeting thereof. 

History: En. Sec. 28, Ch. 160, L. 1931. 


11-2329. (5278.29) Exchange of bonds for amortization bonds. Subject 
to the approval of the state board of land commissioners the council of any 
city or town is hereby authorized to issue amortization bonds for the purpose 
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of refunding any outstanding bonds of such city or town held by the state 
of Montana and which were not issued either as amortization or serial 
bonds, and to exchange the same for such outstanding bonds. Such amor- 
tization bonds shall conform in all respects to the definition of amortiza- 
tion bonds as set forth in section 11-2305, and shall bear interest at such 
_ rate as may be agreed upon between the council of such city or town and 
the state board of land commissioners, but which shall not exceed six per 
centum (6%) per annum. Such amortization bonds may be issued and 
exchanged for such outstanding bonds without submitting the question of 
issuing the same at an election, and it shall not be necessary to publish any 
notice of sale of such bonds. This section shall not be construed so as to 
deprive city or town councils of the rights to advertise, sell and issue re- 
funding bonds in the manner provided in this act. 


History: En. Sec. 29, Ch. 160, L. 1931. Municipal Corporations¢—913. 
44 C.J. Municipal Corporations § 4157 
Cross-Reference et seq. 
Refunding municipal bonds, secs. 79-1901 
to 79-1916. 


11-2330. (5278.30) Application of this act to outstanding bonds. All of 
the provisions of this act with reference to the payment of principal and in- 
terest of bonds, redemption and payment thereof, investment of sinking and 
interest funds, levy of taxes for payment of principal and interest, main- 
tenance of separate sinking and interest funds, and all other provisions of 
this act which can be made applicable thereto, shall apply to all bonds here- 
tofore lawfully issued by any city or town under any law or laws of this 
state, and which bonds shall be outstanding at the time this act takes effect, 
providing, however, that this act shall not in any manner be held to apply 
to bonds or warrants heretofore issued under the laws of Montana providing 
for special improvement district bonds of cities and towns in the state of 
Montana, and particularly under the provisions of sections 11-2201 through 
11-2268. ? 


History: En. Sec. 30, Ch. 160, L. 1931. 44 C.J. Municipal Corporations § 4142 
et seq. 


Municipal Corporations¢—907. 


CHAPTER 24 
MUNICIPAL REVENUE BOND ACT OF 1939 


Section 11-2401. Short title of act. 
11-2402. Definitions. 
11-2403, Additional powers of municipalities. 
11-2404. Authorization of undertaking—form and contents of bonds. 
11-2405. Covenants in resolution authorizing issuance of bonds. 
11-2406. Validity of bonds. 
11-2407. Lien of bonds. 
11-2408. Bonds not a general obligation of municipality. 
11-2409. Undertakings to be self-supporting. 
11-2410. Use of revenue. 
11-2411. Consent of another municipality. 
11-2412. Consent of state agencies. 
11-2413. Construction of act. 


11-2401. Short title of act. This act may be cited as “The Municipal 
Revenue Bond Act of 1939”. 
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History: En. Sec. 1, Ch. 126, L. 1939. 


Act Not Impliedly Repealed by This 
Act 


Ch. 141, 1. 1935, (omitted) authorizing 
municipalities to create self - supporting 
undertakings in the nature of furnishing 
facilities, inter alia, for the distribution 


11-2403 


suance of bonds, etc., held, not impliedly 
repealed by this chapter. Montana-Dakota 
Utilities Co. v. City of Havre, 109 M 164, 
171, 94 P 2d 660. 


Municipal Corporations¢=907. 


44 C.J. Municipal Corporations § 4142 
et seq. 


of natural gas, and providing for the is- 


11-2402. Definitions. Whenever used in this act, unless a different 
meaning clearly appears from the context: 


(a) The term “undertaking” shall mean any one or a combination of 
the following: Water, and sewerage systems, together with all parts there- 
of and appurtenances thereto including, but not limited to, supply and 
distribution systems, reservoirs, dams, sewage treatment and disposal works. 


(b) The term “municipality” shall include any city or any town, how- 
ever organized. 


(c) The term “governing body” shall include bodies and boards, by 
whatsoever names they may be known, having charge of the finances and 
management of a municipality. 


History: En. Sec. 2, Ch. 126, L. 1939. 


11-2403. Additional powers of municipalities. In addition to the 
powers which it may now have, any municipality shall have power under this 
act: (a) To construct, acquire by gift, purchase, or the exercise of the right 
of eminent domain, reconstruct, improve, better or extend any undertaking, 
within or without the municipality, or partially within or partially without 
the municipality, and to acquire by gift, purchase, or the exercise of the right 
of eminent domain, lands or rights in land or water rights in connection 
therewith, (b) to operate and maintain any undertaking and furnish the ser- 
vice, facilities and commodities thereof for its own use and for the use of 
public and private consumers within or without the territorial boundaries of 
such municipality, (¢c) to issue its bonds to finance in whole or in part the cost 
of the acquisition, purchase, construction, reconstruction, improvement, 
betterment or extension of any undertaking, (d) to prescribe and collect 
rates, fees, and charges for the services, facilities and commodities furnished 
by. such undertaking, and (e) to pledge to the punctual payment of said 
bonds and interest thereon an amount of the revenues of such undertaking 
(including improvements, betterments, or extensions thereto thereafter con- 
structed or acquired) or of any part of such undertaking, sufficient to pay 
said bonds, and interest as the same shall become due, and to create and 
maintain reasonable reserves therefor. Such amount may consist of all or 
any part or portion of such revenue. The governing body of the municipality 
in determining such cost, may include all costs and estimated costs of the 
issuance of said bonds, all engineering, inspection, fiscal and legal expenses, 
and interest which it is estimated will accrue during the construction period 
and for six months thereafter on money borrowed or which it is estimated 
will be borrowed pursuant to this act. 


History: En. Sec. 3, Ch. 126, L. 1939. 44 OJ. Municipal Corporations § 4149 


et seq. 


'Municipal Corporations€=57, 911. 
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- 11-2404. Authorization of undertaking—form and contents of bonds. 
~The acquisition, purchase, construction, reconstruction, improvement, better- 
ment or extension of any undertaking may be authorized under this act, and 
bonds may be authorized to be issued under this act by resolution or reso- 
lutions of the governing body of the municipality, when authorized by a 
majority of the taxpayers voting at a special election noticed as provided in 
section 23-202 and said special election shall be held not later than the next 
municipal election held after the council or governing body of the munici- 
pality has by resolution or resolutions approved the acquisition, purchase, 
construction, reconstruction, improvement, betterment or extension of any 
undertaking as in this act provided and ordered said special election. 


Said bonds shall bear interest at such rate or rates not exceeding five per 
centum per annum, payable semi-annually, may be in one or more series, 
may bear such date or dates, may mature at such time or times not exceeding 
forty years. from their respective dates, may be payable in such place or 
places, may carry such registration privileges, may be subject to such terms 
of redemption, may be executed in such manner, may contain such terms, 
‘covenants and conditions, and may be in such form, either coupon or regis- 
‘tered, as such resolution or subsequent resolutions may provide. Said bonds 
shall be sold at not less than par. Said bonds may be sold at private sale to 
the United State of America or any agency, instrumentality or corporation 
thereof. Unless sold to the United States of America or agency, instrumen- 
tality or corporation thereof, said bonds shall be sold at public sale after 
notice of such sale published once at least five days prior to such sale in a 
newspaper circulating in the municipality and in a financial newspaper pub- 
lished in the City of New York, New York, or the City of Chicago, Illinois, or 
the City of San Francisco, California. Pending the preparation of the de- 
finitive bonds, interim receipts or certificates in such form and with such pro- 
visions as the governing body may determine may be issued to the 
purchaser or purchasers of bonds sold pursuant to this act. Said bonds and 
interim receipts. or certificates shall be fully negotiable within the meaning 
of and for all the purposes of the negotiable instruments law. 


History: En. Sec. 4, Ch. 126, L. 1939. 44 C.J. Municipal Corporations §§ 4166 
, et seq., 4186 et seq., 4198 et seq. 


Municipal Corporations¢-918 (1), 921 
(1), 926 (1), 926. 


11-2405. Covenants in resolution authorizing issuance of bonds. Any 
resolution or resolutions authorizing the issuance of bonds under this act 
ay contain covenants as to (a) the purpose or purposes to which the 
proceeds of sale of said bonds may be applied and the use and disposition 
thereof, (b) the use and disposition of the revenue of the undertaking for 
which said bonds are to be issued, including the creation and maintenance 
of reserves, (c) the transfer from the general funds of the municipality to 
the account or accounts of the undertaking, an amount equal to the cost 
of furnishing such municipality or any of its departments, boards or agencies 
with the services, facilities and/or commodities of said undertaking, (d) the 
issuance of other or additional bonds payable from the revenue of said 
undertaking, (e) the operation and maintenance of such undertaking, (f) 
the insurance to be carried thereon and the use and disposition of insurance 
moneys, (g) books of account and the inspection and audit thereof, and 
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(h) the terms and conditions upon which the holders of said bonds or any 
proportion of them or any trustee therefor shall be entitled to the appoint- 
ment of a receiver by the district court, which court shall have jurisdiction in 
such proceedings, and which receiver may enter and take possession of said 
undertaking, operate and maintain the same, prescribe rates, fees, or charges, 
subject to the approval of the public service commission of Montana and 
collect, receive and apply all revenue thereafter arising therefrom in the 
Same manner as the municipality itself might do. The provisions of this 
act and any such resolution or resolutions shall be enforceable by any 
bondholder, by mandamus or other appropriate suit, action or proceeding 
in any court of competent jurisdiction. 46, 
History: En. Sec. 5, Ch. 126, L. 1939. — Municipal Corporations@=917 (1). — 
44°C.J. Municipal Corporations § 4163. 


11-2406. Validity of bonds. Said bonds bearing the signatures of offi- 
eers in office on the date of the signing thereof shall be valid and binding 
obligations, notwithstanding that before the delivery thereof and payment 
therefor any or all the persons whose signatures appear thereon shall have 
ceased to be officers of the municipality issuing the same. The validity of 
said bonds shall not be dependent on nor affected by the validity or regu- 
larity of any proceedings relating to the acquisition, purchase, construction, 
reconstruction, improvement, betterment, or extension of the undertaking 
for which said bonds are issued. The resolution authorizing said bonds may 
provide that the bonds shall contain a recital that they are issued pursuant 
to this act, which recital shall be conclusive evidence of their validity and 
of the regularity of their issuance. | 


History: En. Sec. 6, Ch. 126, L. 1939. 44. C.J. Municipal Corporations § 4206 
et seq. . 


| Municipal Corporations¢=931. 


11-2407. Lien of bonds. All bonds of the same issue shall, subject to 
the prior and superior rights of outstanding bonds, claims or obligations, 
have a prior and paramount lien on the revenue of the undertaking, for 
which said bonds have been issued, over and ahead of all bonds of any issue 
payable from said revenue which may be subsequently issued and over and 
ahead of any claims or obligations of any nature against said revenue subse- 
quently arising or subsequently incurred. All bonds of the same issue shall 
be equally and ratably secured without priority by reason of number, date 
of bonds, date of sale, date of execution, or date of delivery, by a hen on 
said revenue in accordance with the provisions of this act and the resolution 
or resolutions authorizing said bonds. 


History: En. Sec. 7, Ch. 126, L. 1939. Municipal Corporations¢—950. 


44 C.J. Municipal Corporations § 4223. 


11-2408. Bonds not a general obligation of municipality. No holder or 
holders of any bonds issued under this act shall ever have the right to com- 
pel any exercise, of taxing power of the municipality to pay said bonds or 
the interest thereon. Each bond issued under this act shall recite in sub- 
stance that said bond, including interest thereon, is payable from the reve- 
nue pledged to the payment thereof, and that said bond does not constitute 
a debt of the municipality within the meaning of any constitutional or statu- 


tory limitation or provision. 
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History: En. Sec. 8, Ch. 126, L. 1939. Pledge or appropriation of revenue from 

utility or other property in payment 
Funding or refunding obligations as_ therefor, as indebtedness within constitu- 

subject to conditions respecting limitation tional or statutory limitation of indebted- 

of indebtedness or approval by voters. ness of municipality. 72 ALR 687. 

97 ALR 442. 


11-2409. Undertakings to be self-supporting. The governing body of 
a municipality issuing bonds pursuant to this act shall prescribe and collect 
reasonable rates, fees or charges for the services, facilities and commodities 
of such undertaking, and shall revise such rates, fees or charges from time 
to time whenever necessary so that such undertaking shall be and always 
remain self-supporting. The rates, fees or charges prescribed shall be such 
as will produce revenue at least sufficient (a) to pay when due all bonds and 
interest thereon, for the payment of which such revenue is or shall have been 
pledged, charged or otherwise encumbered, including reserves therefor, and 
(b) to provide for all expenses of operation and maintenance of such under- 
taking, including reserves therefor. 


History: En. Sec. 9, Ch. 126, L. 1939. Disposition of revenues from operation 
of revenue-producing enterprise owned by 
municipal corporation. 103 ALR 579. 


11-2410. Use of revenue. Any municipality issuing bonds pursuant to 
this act for the acquisition, purchase, construction, reconstruction, improve- 
ment, betterment or extension of any undertaking shall have the right to 
appropriate, apply or extend the revenue of such undertaking for the follow- 
ing purposes: (a) to pay when due all bonds and interest thereon, for the 
payment of which such revenue is or shall have been pledged, charged or 
otherwise encumbered, including reserves therefor, (b) to provide for all 
expenses of operation and maintenance of such undertaking, including re- 
serves therefor, (c) to pay and discharge notes, bonds, or other obligations 
and interest thereon, not issued under this act for the payment of which the 
revenue of such undertaking is or shall have been pledged, charged or en- 
cumbered, (d) to pay and discharge notes, bonds or other obligations and 
interest thereon, which do not constitute a lien, charge or encumbrance on 
the revenue of such undertaking, which shall have been issued for the pur- 
pose of financing the acquisition, purchase, construction, reconstruction, 
improvement, betterment or extension of such undertaking, and (e) to pro- 
vide a reserve for betterments to such undertaking. Unless and until ade- 
quate provision has been made for the foregoing purposes, no municipality 
shall have the right to transfer the revenue of such undertaking to its gen- 
eral funds. 

History: En. Sec. 10, Ch. 126, L. 1939. 


11-2411. Consent of another municipality. No municipality shall con- 
struct an undertaking wholly or partly within the corporate limits of an- 
other municipality except with the consent of the governing body of such 
other municipality. 


History: En. Sec. 11, Ch. 126, L. 1939. 44 C.J. Municipal Corporations § 2325 
et seq. 


Municipal Corporations¢~277. 


11-2412. Consent of state agencies. It shall not be necessary for any 
municipality proceeding under this act to obtain any certificate of con- 
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venience or necessity, franchise, license, permit, or other authorization from 
any bureau, board, commission or other like instrumentality of the state in 
order to acquire, construct, purchase, reconstruct, improve, better, extend, 
maintain and operate an undertaking, but the supervisory powers and duties 
of the state board of health shall continue as heretofore. 


History: En. Sec. 12, Ch. 126, L. 1939. 44 C.J. Municipal Corporations § 4163 
et seq. 


Municipal Corporations€~917 (1). 


11-2413. Construction of act. The powers conferred in this act shall 
be in addition and supplemental to the powers conferred by any other gen- 
eral, special or local law. The undertaking may be acquired, purchased, 
constructed, reconstructed, improved, bettered, and extended, and bonds 
may be issued under this act for said purposes, notwithstanding that any 
general, special or local law may provide for the acquisition, purchase, con- 
struction, reconstruction, improvement, betterment, and extension of a like 
undertaking, or the issuance of bonds for like purposes, and without regard 
to the requirements, restrictions, limitations or other provisions contained in 
any other general, special or local law, including, but not limited to, any re- 
quirement for the approval by the voters of any municipality. Insofar as 
the provisions of this act are inconsistent with the provisions of any other 
general, special, or local law, the provisions of this act shall be controlling. 

History: En. Sec. 13, Ch. 126, L. 1939. 


CHAPTER 25 
ABATEMENT OF SMOKE NUISANCE 


Section 11-2501. Injurious smoke may be abated. 
11-2502. Petition for abatement. 
11-2503. Contract for abatement. 
11-2504. Bonds. 

11-2505. Election. 

11-2506. Notice of election. 

11-2507. Character of bonds. 

11-2508. Sale of bonds. 

11-2509. Payment of bonds. 

11-2510. Modification of contract. 
11-2511. Provisions concerning election. 


11-2501. (5289) Injurious smoke may be abated. It shall be lawful for 
any county or incorporated city or town in any county in this state, where 
injurious and unhealthy smoke and fumes exist, to make contracts for the 
abatement thereof, and to issue and dispose of bonds for that purpose, sub- 
ject to the limitations and conditions hereinafter provided. 


History: En. Sec. 1, p. 142, L. 1893; 20 O.J.S. Counties § 49; 43 C.J. Munic- 
re-en. Sec. 4831, Pol. C. 1895; re-en. Sec. ipal Corporations § 571. 
3430, Rev. C. 1907; re-en. Sec. 5289, R. C. 37 Am. Jur. 939, Municipal Corporations, 
M. 1921. § 295. 


Counties¢=2114; Municipal Corporations 
€—606. 

11-2502. (5290) Petition for abatement. Wherever a petition is pre- 
sented to the board of county commissioners of any county, or to the coun- 
eil of any incorporated city or town, signed by at least one hundred of the 
resident taxpayers of such county or incorporated city or town, requesting 
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that a contract be made and vote taken under this act, it shall be the duty 
of the board of county commissioners of such county or council of such 
incorporated city or town, as the case may be, to enter into and make a con- 
‘tract for the abatement of such injurious and unhealthy smoke or fumes, 
' or for conducting or carrying the same away, so as to remove or lessen the 
injurious and unhealthy results thereof as effectually as the same can be 
done. Such contract shall be entered into and made with such person or 
persons, corporation or corporations, and contain such provisions and. con- 
ditions as will, in the opinion of the board of county commissioners or coun- 
cil of said incorporated town or city, as the case may be, best accomplish the 
purpose Dake poats and shall take effect and be in force as provided in this 
i im al 


History: En. Sec. 2, p. 142, L. 1893; Counties@>113 (1); Municipal Corpo- 
re-en. Sec. 4832, Pol. C. 1895; re-en. Sec. rations€=326. . 
3431, Rev. C. 1907; re-en. Sec. 5290, R. C. 20 C.J.S. Counties §§ 175-177; 44 CJ. 
M. 1921. Municipal Corporations § 2484 et seq. 


- 11-2503. .(5291) Contract for abatement. Whenever a contract shall 
have been entered into as aforesaid, it shall be reduced to writing and ex- 
ecuted by the parties in due form of law, and three copies thereof deposited 
with the clerk of the board of county commissioners or clerk of the council, 
as the case may be, for public inspection and examination, and the person 
or persons, corporation or corporations, with whom said contract shall have 
been made, shall execute their or its bond or bonds with sufficient sureties 
to such board of county commissioners or city or town, conditioned for the 
full and faithful performance of all the terms and conditions on their part, 
the terms, conditions, and penalty of which shall be approved by the con- 
tracting board or council, whieh said bond or bonds shall be in full force 
and effect upon the Tinea thereof as hereinadien provided, the condition 
of which shall be expressed therein. 


History: En. Sec. 3, p. 143, L. 1893; Counties€-121, 123; Municipal Corpo- 
re-en. Sec. 4833, Pol. C. 1895; re-en. Sec. rations@—338, 348. 
3432, Rev. C. 1907; re-en. Sec. 5291, R. C. 20 C.J.S. Counties §§ 190, 201; 44 C.J. 
M. 1921. Municipal Corporations §§ "2516 et seq., 
2533 et seq. 


11-2504. (5292) Bonds. For the purpose of raising moneys to meet the 
payments under the terms and conditions of said contract, and other neces- 
sary and proper expenses in and about the same, and the approval or dis- 
approval thereof, it shall be the duty of the board of county commissioners, 
if the petition be presented to it within thirty days thereafter, to ascertain 
the existing indebtedness of the county in the aggregate, and within sixty 
days after ascertaining the same to submit to the electors of such county the 
proposition to approve or disapprove the said contract, and the issuance of 
bonds necessary to carry out the same, which shall not exceed five per 
_centum of the value of the taxable property therein, inclusive of the exist- 
ing indebtedness thereof, to be ascertained by the last assessment for state 
and county taxes previous to the issuance of said. bonds. and. incurring said 
indebtedness; and if said petition be presented to the council of any -in- 
corporated oe or town, then within thirty days thereafter they shall 
aseertain the aggregate indebtedness of such city or town, and, within 
sixty days after: ascertaining the same, submit to the breton of duh! city 
or town the proposition’ to “approve or disapprove said contract, and the 
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issuance of bonds necessary to carry out the same, which shall not exceed 
three per centum of the value of the taxable property therein, inclusive of 
the existing indebtedness thereof, to be ascertained in the manner herein- 
before provided, and if disapproved, the expenses of such election shall be 
paid out of the general fund of such county, city, or town, as the case may 
Der Leg « 


History: En. Sec. 4, p. 143, L. 1893; Counties€-178; Municipal Corporations 
re-en. Sec. 4834, Pol. C. 1895; re-en. Sec. €-918 (1). 
3433, Rev. .C. 1907; re-en. Sec. 5292, R. C. 20 C.J.S. Counties §§ 265, 266; 44 OJ. 
M. 1921. Municipal Corporations § 4166 et seq. 


11-2505. (5293) Election. The vote upon such proposition shall be had 
at.an election for:that purpose to be held, conducted, counted; and results 
ascertained and determined in the manner and by the same officers provided 
by law for. general elections, except as otherwise herein provided, and the 
proposition to be submitted shall'be upon printed tickets or ballots, tpon 
each of which shall be printed the following: “For the contract and bonds,” 
“Against the contract and bonds,” the former above the latter, and fhe 
elector shall. indicate his vote by a cross opposite the one or the other for 
which he votes; and if it appears from the result of such election that a 
majority of the votes cast were “For the contract and bonds,” then said 
contract shall be in full foree and effect, and the said bonds shall be issued 
and disposed of in the manner hereinafter: provided. If it shall:appear from 
the result of such election that there was a tie, or a majority of said votes 
were cast “Against the contract and bonds,” then the said contract and 
bond given for its fulfilment shall be null and void and of no effect, and 
said bonds and none thereof shall be issued. : 


History: En. Sec. 5, p. 144, L. 1893; Counties@>178; Municipal Corporations 
re-en. Sec. 4835, Pol. .C. 1895; re-en. Sec. €—918 (1). 
3434, Rev. C. 1907; re-en. Sec. 5293, R. C. 20 C.J.S.. Counties §§ 265, 266; 44 C.J. 
M. 1921. Municipal Corporations § 4166 et seq. 


11 -2506. (9294) Notice of election. -The board of county commissioners 
of the county in which such election is to be held, or the council of the incor- 
porated city or town, as the case may be, shall give notice of such election, 
stating the objects eee the time ee place of holding the same, such 
conditions of the contract as in their judgment are proper and necessary 
to enable the electors to vote intelligently upon the proposition submitted 
to. them, the amount of bonds proposed to be issued, when payable, and 
the interest. they are to bear, with a description of the tickets or ballots 
to be used, in some newspaper printed and published and circulated in the 
county, or city, or town, as the case may be, in which such election shall be 
held, at least three times a week for at least six consecutive weeks next pre- 
eeding such election, and if no newspaper be printed, published, and cir- 
culated therein, then in some newspaper printed and published in some 
county nearest thereto. 


History: En. Sec. 6, p. 144, L. 1893; 3435, Rev. C. 1907; re-en. Sec. 5294, R. C. 
re-en. Sec. 4836, Pol. C. 1895; re-en. Sec. M. 1921. 


11-2507. (5295) Character of bonds. ‘The boride: to be issued upon the 
conditions and under the provisions aforesaid shall bear the date of their 
issuance; ‘shall be’ designated as sanitary coupon bonds of the county, city, or 
pow issuing the’ same ; pshall be of a denomination not less than Wks hundred 
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nor more than one thousand dollars each; shall be payable at such place in 
New York City or elswhere at the discretion of the board or council issuing 
the same; shall bear interest at the rate of six per cent per annum, payable 
thirty years after the date thereof, with the privilege of paying the same at 
any time after five years from such date, which interest shall be payable 
semi-annually at the place whereat the principal is payable, and for which 
interest coupons shall be attached to said bonds. If said bonds and coupons 
are issued by any county, they shall be signed by the chairman of the board 
of county commissioners of such county and attested by the clerk thereof, 
and his seal thereto attached ; and if issued by any incorporated city or town, 
the same shall be signed by the mayor and attested to by the city or town 
clerk, and the seal thereof attached. 


History: En. Sec. 7, p. 145, L. 1893; Counties€-183 (2); Municipal Corpo- 
re-en. Sec. 4837, Pol. C. 1895; re-en. Sec. rations€—923-926. 
3436, Rev. C. 1907; re-en. Sec. 5295, R. C. 20 C.J.S. Counties § 268; 44 C.J. Munic- 
M. 1921. ipal Corporations § 4198 et seq. 


11-2508. (5296) Sale of bonds. The board of county commissioners or 
council, as the case may be, may provide by said contract for the delivery 
of said bonds, or any part thereof, at their face value, upon the terms and 
conditions in said contract provided, or may sell and dispose of the same, or 
any part thereof, to raise funds to carry out said contract, and use such 
funds for that purpose, and for the payment of any expert or experts, or 
any incidental expenses proper and necessary in and about said contract, 
and the carrying out of the same. And in the event said bonds are sold, 
they shall be sold for cash to the highest bidder, after public notice by pub- 
lication in a paper of general circulation, which may be printed and pub- 
lished in each county in the state, and also by publication in at least three 
newspapers of general circulation, printed and published in the cities of 
Boston and New York. Such notice shall be published at least once a week 
and shall contain, in substance, a description of said bonds, as set out in 
the preceding section of this act, and the proceeds of the sales thereof shall 
be paid over to the county treasurer or the city or town treasurer, as the 
case may be, and kept as a separate and independent fund for the purposes 
herein provided, and shall be known as the sanitary coupon bond fund, 
and shall be deposited and kept in such a manner, and at such bank or banks, 
as the board of county commissioners of the county or council of the city 
or town, owning such funds, may direct, and which shall not be paid out 
or disbursed except upon warrants or orders drawn thereon by the board 
of county commissioners or council of such incorporated city or town, signed 
and attested in the manner provided by law. 


History: En. Sec. 8, p. 145, L. 1893; Counties€182; Municipal Corporations 
re-en. Sec. 4838, Pol. C. 1895; re-en. Sec. ¢€=921 (1). 
3437, Rev. C. 1907; re-en. Sec. 5296, R. C. 20 C.J.S. Counties § 275; 44 C.J. Munic- 
M. 1921. ipal Corporations § 4186 et seq. 


11-2509. (5297) Payment of bonds. The faith of the county or incorpo- 
rated city or town issuing bonds under the provisions of this act is solemnly 
pledged for the payment of the principal and interest according to the tenure 
of said bonds and the coupons attached to the same, and the board of county 
commissioners of the county or council of the incorporated city or town, 
issuing said bonds, shall ascertain and levy and assess a tax sufficient to 
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pay the interest upon said bonds, and form such sinking fund for the pay- 
ment of the principal thereof as may be necessary and proper, in the man- 
ner provided by law or ordinance, which shall become a lien and be col- 
lected as other taxes, and shall be kept as a separate fund, as hereinbefore 
provided, and all bonds, coupons, orders, and warrants issued and drawn 
under the provisions of this act shall be promptly paid, registered, and 
entered in books kept for that purpose, and correct and proper entries made 
in respect thereto, and the same when paid shall be canceled and preserved, 
and proper entries made thereof, as provided by law in cases of other bonds, 
warrants, and orders. 

Bie ne: ausier i veer wei 


3438, Rev. C. 1907; re-en. Sec. 5297, R. C. 20 C.J.S. Counties § 281; 44 C.J. Munic- 
M. 1921. ipal Corporations § 4311 et seq. 


11-2510. (5298) Modification of contract. In the event it shall be found 
expedient and proper in executing said contract to modify or change the 
same in some of the minute details thereof, and such modifications or change 
shall be agreed upon by the parties thereto, the same may be made with 
the approval of the judge or judges of the district forming such county, 
or the judge or judges of the district in which such county or incorporated 
city or town is included, and, when so approved, shall have the same force 
and effect as if originally contained therein. 

History: En. Sec. 10, p. 146, L. 1893; CountiesC-127; Municipal Corporations 
re-en, Sec. 4840, Pol. C. 1895; re-en. Sec. ©2354. 


3439, Rev. C. 1907; re-en. Sec. 5298, R. C. 20 C.J.S. Counties § 198; 44 C.J. Munic- 
M. 1921. ipal Corporations § 2570 et seq. 


11-2511. (5299) Provisions concerning election. No registration under 
the election laws of this state shall be required for the purposes of the elec- 
tion herein provided for, and the registration had at the last election pre- 
ceding the same shall govern and control as if especially had and done for 
the purposes of the election to be held under this act. 


History: En. Sec. 11, p. 146, L. 1893; Elections¢=97. 


re-en. Sec. 4841, Pol. C. 1895; re-en. Sec. 29 C.J.S. Elections § 38. 
3440, Rev. OC. 1907; re-en. Sec. 5299, R. C. 
M. 1921. 

CHAPTER 26 


DAMAGE CAUSED BY CHANGE OF GRADE 


Section 11-2601. Damages must be paid on change of grade. 
11-2602. Appraisement of damages. 
11-2603. Time for report to be made. 
11-2604. Appeals and proceedings thereunder. 
11-2605. Issues made. 
11-2606. Costs—how taxed. 


11-2601. (5300) Damages must be paid on change of grade. When the 
grade of any street or sidewalk in any city or town is established by the 
corporate authority of such city or town, and a building shall thereafter be 
constructed upon a lot abutting on said street, no change must be made in 
the grade of such street or sidewalk which requires the raising or lower- 
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ing of any building so constructed until the damages which may accrue 
by reason of such raising or lowering are ascertained and paid, as is 


hereinafter provided. 


History: En. Sec. 4940, Pol. ©. 1895; 
re-en. Sec. 3441, Rev. C. 1907; re-en. Sec. 
5300, R. C. M. 1921. 


Operation and Effect 

After the grade of a street has once 
been established, the city, under sections 
11-970 and this section, may not change 
it until the damages to abutting property 
have been determined and tendered to the 
owner. State v. Northern Pac. Ry. Co., 
88 M 529, 295 P 257. 

Id. Before a city may exercise the 
power conferred by amended section 11- 


11-2602. 


(5301) Appraisement of damages. 


914 to order the construction of a sub- 
way street crossing necessitating a change 
in the grade of the street, it must comply 
with the provisions of section 11-970, and 
this section, they being limitations upon 
the exercise of its police power in that 
behalf. 


Municipal Corporations¢=385 (1). 

44 C.J. Municipal Corporations § 2645. 

Damages for change of grade in widen- 
ing street. 64 ALR 1527. 

Interest as part of damages for change 
of grade. 96 ALR 206. 


In case the council of such 


_ eity or town and the owner of such building are unable to agree upon the 
amount of such damages, the council must appoint three disinterested free- 
holders of such city or town to appraise such damages. The appraisers so 
appointed, after being duly sworn, must appraise the damage and make 
two written reports thereof, signed by at least a majority of them, one of 
which must-be delivered to the clerk of such city or town, to be imme- 


diately filed in his office, and the other to the owner of the building: 


History: En. Sec. 4941, Pol. C. 1895; 
re-en. Sec. 3442, Rev. C. 1907; re-en. Sec. 
5301, R. C. M. 1921. 


Operation and Effect 

When all the circumstances detailed in 
the next preceding section exist, the pow- 
er of the city to appoint a board of ap- 
praisers and clothe it with any authority 
is made further to depend upon the inabil- 


11-2603. 


(5302) Time for report to be made. 


ity of the city and owner to agree, which, 
of course, implies effort, and before the 
appointment is made, it should appear 
that they were in fact unable to agree. 
State ex rel. City of Butte v.. District 
Court, 48 M 614, 617, 139 P 791. 


Municipal Corporations€402 (6, 7). 
44 C.J. Municipal Corporations Si? 
et seq. 


Such report must be made 


and delivered within ten days after the appointment of the appraisers. 


History: En. Sec. 4942, Pol. C. 1895; 
re-en. Sec. 3443, Rev. C. 1907; re-en. Sec. 
5302, R. C. M. 1921. 


11-2604. 


(5303) Appeals and proceedings thereunder. 


Within twenty 


days after the filing of the report with the clerk, either party feeling dis- 
satisfied with such appraisement may file in the office of the clerk of the dis- 
trict court, within the county in which such city or town is located, a copy of 
such report, certified by the clerk of such city or town, and file with said 
clerk and serve on the opposite party a notice of appeal from such report, 
whereupon the clerk of the district court must cause such proceedings to 
be entered on the register of. actions, designating such city or town as 
plaintiff, and the owner of the building as defendant, and the question of 
the amount of damages may be tried by a jury or the court. 
History: En. Sec. 4948, Pol. C. 1895; 


re-en. Sec. 3444, Rev. C. 1907; re-en. Sec. 
5303, R. C. M. 1921. 
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11-2605. (5304) Issues made. The report of the appraisers is the com- 
plaint, all the material facts of which in reference to damages are considered 
denied, and these constitute the issues to be tried. 


History: En. Sec. 4944, Pol. ©. 1895; 
re-en. Sec. 3445, Rev. C. 1907; re-en. Sec. 
5304, R. C. M. 1921. 


11-2606. (5305) Costs—how taxed. In case the owner of the building 
appeals and the damages are not increased, or in case the city or town ap- 
peals, and the damages are decreased in the district court, the costs must be 
paid by the defendant. In all other cases, or in the ease no appeal is taken, 
the costs must be paid by the city or town. 


History: En. Sec. 4945, Pol. C. 1895; 
re-en. Sec. 3446, Rev. C. 1907; re-en. Sec. 
53805, R. C. M. 1921. 


References 


Cited or applied as section 3446, revised 
codes, in State ex rel. City of Butte v. 
District Court, 48 M 614, 616, 139 P 
791; 


CHAPTER, 27 
BUILDING REGULATIONS—ZONING COMMISSION 


Section 11-2701. Building restrictions by cities and towns authorized. 


11-2702. Districts for effecting building restrictions. 
11-2703. Purposes of act. 

11-2704. Method of procedure. 

11-2705. Changes. 

11-2706. Zoning commission. 

11-2707. Board of adjustment. 

11-2708. Enforcement and remedies. 

11-2709. Conflict with other laws. 


11-2701. (5305.1) Building restrictions by cities and towns authorized. 
For the purpose of promoting health, safety, morals, or the general welfare 
of the community, the city or town council, or other legislative body of cities 
and incorporated towns is hereby empowered to regulate and restrict the 
height, number of stories, and size of buildings and other structures, the 
percentage of lot that may be occupied, the size of yards, courts, and other 
open spaces, the density of population, and the location and use of buildings, 
structures and land for trade, industry, residence, or other purposes. 

History: En. Sec. 1, Ch. 136, L. 1929. Adjustment et al., 97 M 342, 347 et seq., 
Constitutionality 34. P 2d 534. | 
Held, that this act, authorizing the cre- 


ation of zoning ordinances in cities and 
towns and the appointment of a board 
of adjustment, as well as such an ordinance 
involved in the case at bar, are free from 
constitutional objections. Freeman  v. 
Board of Adjustment et al., 97 M 342, 347 
et seq., 34 P 2d 534. 


State May Delegate Police Power to 
Municipality 

The state, in which the police power is 
lodged, may by act of the legislature dele- 
gate such power to a municipality for the 
purpose of enacting zoning ordinances, as 
it did in this state by enacting chapter 
136, laws of 1929. Freeman v. Board of 


Municipal Corporations¢~601. 

43 C.J. Municipal Corporations § 356 et 
seq. . 

9 Am. Jur. 199, Buildings, §§ 3 et seq. 

Constitutionality of city or town plan- 
ning statutes or ordinances. 12 ALR 679. 

Public regulation of gasoline filling 
stations. 18 ALR 101. 

Zoning: Creation by statute or ordin- 
ance of restricted residence districts with- 
in municipality from which business build- 
ings are excluded. 19 ALR 1395. 

Constitutionality of statute or ordin- 
ance limiting height of buildings. 34 ALR. 
46. 
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Zoning regulations with respect to ga- 
rages. 40 ALR 351. 

Injunction as a remedy for violation of 
zoning ordinance. 54 ALR 366. 

What enterprise or activity is permis- 
sible in business zone. 128 ALR 1214. 

Suburban zoning regulations. 131 ALR 
1055. 

Attack upon validity of zoning statute 
or ordinance as affected by provisions for 
variation, permit, etc. 136 ALR 1378. 

Construction and application of terms 
“farm,” “farming,” or the like in zoning 
regulations. 146 ALR 1201. 

Zoning: Changes, after adoption of 
zoning regulations, in respect of non- 
conforming existing use. 147 ALR 167. 

Building restrictions, by covenant or 
condition in deed or by zoning regulation, 
as applied to religious groups. 148 ALR 


CITIES AND TOWNS 


Zoning: Small area within limits of a 
zone, in which are permitted uses different 
from or inconsistent with those permitted 
in the larger area (“spot zoning”). 149 
ALR 292. 

Construction and application of provi- 
sion of zoning ordinance which permits 
use for accessory or incidental purposes. 
150 ALR 494. 

Zoning regulations in relation to ceme- 
teries. 151 ALR 742. 

Radio equipment as within zoning ord- 
inance or restrictive covenant. 155 ALR 
1134. 

Construction and application of provi- 
sions of zoning regulations respecting per- 
missible use, where lot or parcel is divided 
by zone boundary lines. 159 ALR 854. 

Zoning regulations as affecting airports 
and airport sites. 161 ALR 1232. 


367. 


11-2702. (5305.2) Districts for effecting building restrictions. For any 
or all of said purposes the local city or town council or other legislative 
body may divide the municipality into districts of such number, shape, and 
area aS may be deemed best suited to carry out the purposes of this act; 
and within such districts it may regulate and restrict the erection, construc- 
tion, reconstruction, alteration, repair, or use of buildings, structures, or 
land. All such regulations shall be uniform for each class or kind of build- 
ings throughout each district, but the regulations in one district may differ 
from those in other districts. 

History: En. Sec. 2, Ch. 136, L. 1929. 


11-2703. (5305.3) Purposes of act. Such regulations shall be made in 
accordance with a comprehensive plan and designed to lessen congestion in 
the streets; to secure safety from fire, panic, and other dangers; to promote 
health and the general welfare; to provide adequate light and air; to prevent 
the over-crowding of land; to avoid undue concentration of population; to 
facilitate the adequate provision of transportation, water, sewerage, schools, 
parks, and other public requirements. Such regulations shall be made with 
reasonable consideration, among other things, to the character of the dis- 
trict and its peculiar suitability for particular uses, and with a view to con- 
serving the value of buildings and encouraging the most appropriate use 
of land throughout such municipality. 

History: En. Sec. 3, Ch. 136, L. 1929. 


11-2704. (5305.4) Method of procedure. The city or town council, or 
other legislative body of such municipality shall provide for the manner in 
which such regulations and restrictions and the boundaries of such districts 
shall be determined, established, and enforced, and from time to time 
amended, supplemented, or changed. However, no such regulation, restric- 
tion, or boundary shall become effective until after a public hearing in rela- 
tion thereto, at which parties in interest and citizens shall have an oppor- 
tunity to be heard. At least fifteen (15) days notice of the time and place of 
such hearing shall be published in an official paper, or a paper of general 
circulation, in such municipality. 

History: En. Sec. 4, Ch. 136, L. 1929. 
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11-2705. (5305.5) Changes. Such regulations, restrictions, and bound- 
aries may from time to time be amended, supplemented, changed, modified, 
or repealed. In case, however, of a protest against such change, signed by the 
owners of twenty per centum (20%) or more either of the area of the lots 
included in such proposed change, or of those immediately adjacent in the 
rear thereof extending one hundred and fifty (150) feet therefrom, or of 
those directly opposite thereof extending one hundred and fifty (150) feet 
from the street frontage of such opposite lots, such amendment shall not be- 
come effective except by the favorable vote of three-fourths (84) of all the 
members of the city or town council or legislative body of such municipality. 
The provisions of the previous section relative to public hearings and official 
notice shall apply equally to all changes or amendments. 

History: En. Sec. 5, Ch. 136, L. 1929. 


11-2706. (5305.6) Zoning commission. In order to avail itself of the 
powers conferred by this act, the city or town council or other legislative 
body, shall appoint a commission, to be known as the zoning commission, to 
recommend the boundaries of the various original districts and appro- 
priate regulations to be enforced therein. Such commission shall make a 
preliminary report and hold public hearings thereon before submitting 
its final report, and such city or town council or other legislative body shall 
not hold its public hearings or take action until it has received the final 
report of such commission. 


History: En. Sec. 6, Ch. 136, L. 1929. 43 C.J. Municipal Corporations §§ 212 
et seq., 258 et seq., 373 et seq., 393 et seq. 


Municipal Corporations¢—621. 


11-2707. (5305.7) Board of adjustment. Such city or town council or 
other legislative body may provide for the appointment of a board of 
adjustment, and in the regulations and restrictions adopted pursuant to the 
authority of this act may provide that the said board of adjustment may, in 
appropriate cases, and subject to appropriate conditions and safeguards, 
make special exceptions to the terms of the ordinance in harmony with 
its general purposes and intent and in accordance with the general or 
specific rules therein contained. 

(1) The board of adjustment shall consist of five (5) members, each to 
be appointed for a term of three (3) years and removable for cause by the 
appointing authority upon written charges and after public hearing. Va- 
eancies shall be filled for the unexpired term of any member whose term 
becomes vacant. 

(2) The board shall adopt rules in accordance with the provisions of 
any ordinance adopted pursuant to this act. Meetings of the board shall be 
held at the call of the chairman and at such other times as the board may 
determine. Such chairman, or in his absence the acting chairman, may 
administer oaths and compel the attendance of witnesses. All meetings 
of the board shall be open to the public. The board shall keep minutes of 
‘its proceedings, showing the vote of each member upon each question, or 
if absent or failing to vote, indicating such fact, and shall keep records 
of its examinations and other official actions, all of which shall be immedi- 
ately filed in the office of the board and shall be a public record. 

(3) Appeals to the board of adjustment may be taken by any person 
aggrieved or by any officer, department, board, or bureau of the munici- 
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pality affected by any decision of the administrative officer. Such appeal 
shall be taken within a reasonable time, as provided by.the rules of the 
board, by filing with the officer from whom the appeal is taken and with 
the board of adjustment a notice of appeal specifying the grounds thereof. 
The officer from whom the appeal is taken shall forthwith transmit to the 
' board all papers constituting the record upon which the action appealed 
was’ taken. 

(4). An appeal stays all proceedings in furtherance of the action ap- 
pealed from, unless the officer from whom the appeal is taken certifies to the 
board of adjustment after the notice of appeal shall have been filed with 
him that by reason of. facts stated in the certificate a stay would, in his 
opinion, cause imminent peril to life or property. In such: case proceed- 
ings shall not be stayed otherwise than by.a restraining order which may 
be granted by the board of adjustment or by a court of record on appli- 
cation on notice to the officer from whom the appeal is taken and on 
due cause shown. 

The board of adjustment shall fix a reasonable time for the hearing 
of the appeal, give public notice thereof, as well as due notice to the parties 
in interest, Are decide the same within a reasonable time. Upon the hear- 
ing any party may appear in person or by attorney. 


(5) The board of adjustment shall have the following. powers: 

To hear and decide appeals where it is alleged there is error in any 
order, requirement, decision, or determination made by an administrative 
ay in the enforcement of this act or of Hey ordinance adopted pur- 
suant thereto. 

To hear and decide: special exceptions to the ternis of the ordinance 
upon which such board is required to pass under such ordinance. 

To authorize upon appeal in specific cases such variance from the 
terms of the ordinance as will not be contrary to the public interest, 
where, owing to special conditions, a literal enforcement of the provisions 
of the ordinance will result in unnecessary hardship, and so that the spirit’ 
of the ordinance shall be observed and substantial justice done. 

(6) In exercising the above mentioned powers such board may, in con- 
formity with the provisions of this act, reverse or affirm, wholly or partly, 
or modify the order, requirement, decision, or determination appealed from 
and may make such order, requirement, decision, or determination as ought 
to be made, and to that and shall have all the powers of the officer from 
whom the Hapeah is taken. 

(7) The coneurring vote of four. (4) jextbien: of the board shall be 
necessary to reverse any order, requirement, decision, or determination of _ 
any such administrative official, or to decide in favor of the applicant on any 
matter upon which it is rebeined to pass under any such ordinance, or to 
effect any variation in such ordinance. 

(8) Any person or persons, jointly or severally, aggrieved by any deci- 
sion of the board of adjustment, or any taxpayer, or any officer, department, 
board, or bureau of the municipality, may present to a court of record a 
petition, duly verified, setting forth that such decision is illegal, in whole 
or in part, specifying: the + grounds of the illegality. Such piss shalt pe 


in ie office of the board. : 
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(9) Upon the presentation of such petition the court may. allow a writ 
of certiorari directed to the board of adjustment to review such decision 
of the board of adjustment and shall prescribe therein the time within 
which a return thereto must be made and served upon the relator’s attor- 
ney, which shall not be less than ten (10) days and may be extended by 
the court. The allowance of the writ shall not stay proceedings upon the 
decision appealed from, but the court may, on application, on notice to 
the board and on due cause shown, grant a restraining order. | 

(10) The board of adjustment shall not be. required to return the 
original papers acted upon by it, but shall be sufficient to return certified or 
sworn copies thereof or of such portions thereof as may be called for by 
such writ. The return shall concisely set forth such other facts as may be 
pertinent and material to show the grounds of the decision appealed from 
and shall be verified. @) 180 .100eDanoit: YO legitois 

(11) If, upon the hearing, it shall appear to the court that testimony is 
necessary for the proper disposition of the matter, it.may take evidence or 
appoint a referee to take such evidence as it may direct and report the 
same to the court with his findings of fact and conclusions of law, which 
shall constitute a part of the proceedings upon which the determination 
of the court shall be made. The court may reverse or affirm, wholly or | 
partly, or may modify the decision brought up for review. 

(12) Costs shall not be allowed against the board unless it shall appear 
to the court that it acted with gross negligence, or in’ bad faith, or with 
malice in making the decision appealed from. — i 

History: En: Sec. 7, Ch. 136, L. 1929. 


Powers of Board of Adjustment Broad, 


building later incorporated ina’ residential 
- district under the ordinance; after its én- 


General and Discretionary 


Contention that the powers of the board 


of adjustment (or appeal) created by this 


act, authorizing the enactment of zoning, 


ordinances in cities and towns, are limited 
to slight variations, such as the height of 
a building, the distance it must be from 
the street, etc., held not meritorious, but 
that on the contrary the board, and admin- 
istrative body vested with general power 


to act as a fact-finding body and deter- 


mine whether in any specific case unusual 
hardship might result from an enforce- 
ment of the strict letter of the ordinance, 
possesses broad and general powers with 
a considerable latitude for the exercise ‘of 
the discretion, the conferring of which 


powérs’ does not ‘constitute an unlawful: 


delegation of legislative authority. Free- 
man v. Board of Adjustment et al., 97 M 
342,.368, 34 P 2d 534. . 

Id. Prior to the enactment of a city 
zoning ordinance a grocery store had been 
conducted’ for’ several’ years in’ a rented 


actment the storekeeper purchased a lot 
in the same block and but a short distance 
from the location of the store and con- 
tracted for the erection of a structure 
thereon for store and residence purposes 
and asked for a building permit. The per- 
mit being refused on the ground that the 
location was in a residential district, he 
appealed to the board of adjustment ap- 


’ pointed under the ordinance, which or- 


dered that the permit be granted because 
denial of it’ would-result in unnecessary 
hardship. Held, on appeal by the former 
landlord of petitioner from a judgment of 
the district court on writ of certiorari af- 


‘firming the action of the board, that there 
was not sufficient substantial evidence to 


warrant a finding that the board had not 


‘abused its discretion in making the order 


attacked. 


Municipal Corporations€621. 
43 ©.J. Municipal Corporations §§ 212 
et, seq., 258 et seq., 373 et seq., 393 et seq. 


11-2708. (5305.8), Enforcement and remedies. The city or town council, _ 
or other legislative body, may provide by ordinance for the enforcement of . 
this act and of any regulation or ordinance made thereunder. A violation of ; 
this act, or of such ordinance or.regulation, is hereby, declared to be a mis-,, 
demeanor and such city or town council or other legislative body may 
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provide for the punishment thereof by fine or imprisonment or both. It 
is also empowered to provide civil penalties for such violation. 


In case any building or structure is erected, constructed, reconstructed, 
altered, repaired, converted or maintained, or any building, structure, or 
land is used in violation of this act, or of any ordinance or other regulation 
made under authority conferred hereby, the proper local authorities of the 
municipality, in addition to other remedies, may institute any appropriate 
action or proceedings to prevent such unlawful erection, construction, re- 
construction, alteration, repair, conversion, maintenance, or use, to restrain, 
correct, or abate such violation, to prevent the occupancy of such building, 
structure, or land, or to prevent any illegal act, conduct, business, or use 
in or about such premises. 


History: En. Sec. 8, Ch. 136, L. 1929. 43 C.J. Municipal Corporations §§ 356 
et seq., 603 et seq. 


Municipal Corporations€—601, 631 (2). 


11-2709. (5305.9) Conflict with other laws. Wherever the regulations 
made under authority of this act require a greater width or size of yards, 
courts, or other open spaces, or require a lower height of building or less 
number of stories, or require a greater percentage of lot to be left unoccu- 
pied, or impose other higher standards than are required in any other statute 
or local ordinance or regulation, the provisions of the regulations made 
under authority of this act shall govern. Wherever the provisions of any 
other statute or local ordinance or regulation require a greater width or 
size of yards, courts, or other open spaces, or require a lower height of 
building or a less number of stories, or require a greater percentage of lot 
to be left unoccupied, or impose other higher standards than are required 
by the regulations made under authority of this act, the provisions of 
such statute or local ordinance or regulation shall govern. 


History: En. Sec. 9, Ch. 136, L. 1929. 43 C.J. Municipal Corporations § 217 
et seq. 


Municipal Corporations¢—592 (1). 


CHAPTER 28 
VACATION AND ABANDONMENT OF STREETS, PARKS AND TOWNSITES 


Section 11-2801. Discontinuation of streets—procedure. 
11-2802. Notice must be given. 
11-2803. Vacation of plats in abandoned townsites. 
11-2804. Validating orders of county commissioners vacating plats—orders va- 
cating lots, streets, ete. 
11-2805. Vacation of parks, boulevards and public places in unincorporated 
towns. 


11-2801. (5306) Discontinuation of streets — procedure. The council, 
or county commissioners if the town be unincorporated, may discontinue a 
street or alley, or any part thereof, in a city or town or unincorporated 
town or townsites, upon the petition in writing of all owners of lots on the 
streets or alleys, if it can be done without detriment to the public interest ; 
provided that where the street or alley is to be closed for school purposes, 
a petition signed by seventy-five per cent (75%) of the lot owners on the 
whole street or alley to be closed, will be required; provided further that 
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such vacation shall not affect the right of any public utility to continue to 
maintain its plant and equipment in any such streets or alleys. 


All proceedings heretofore had and all orders heretofore made by the 
city council of any city or town or, if the town be unincorporated, by the 
county commissioners, discontinuing any street or alley or any part thereof 
in a city or town or unincorporated town or townsites are hereby validated, 
confirmed, and declared to have discontinued said streets, alleys or parts 
thereof, as of the date thereof. 


History: En. Sec. 429, 5th Div. Comp. codes, in Barnard Realty Co. v. City of 
Stat. 1887; amd. Sec. 5030, Pol. C. 1895; Butte, 48 M 102, 113, 136 P 1064. 
re-en. Sec. 3479, Rev. C. 1907; re-en. Sec. 


5306, R. C. M. 1921; amd. Sec. 1, Ch. 13, Municipal Corporations€=657 (2, 4). 
L. 1929; amd. Sec. 1, Ch. 1, L. 1941; amd. 44 C.J. Municipal Corporations § 3614 
Sec. 1, Ch. 36, L. 1945. et seq. 
25 Am. Jur. 509, Highw 111-130. 
whrersiaea m. Jur. 509, Highways, §§ 0 


Cited or applied as section 3479, revised 


11-2802. (5307) Notice must be given. Before acting upon such peti- 
tion a notice must be published or posted in three public places, stating when 
such petition will be acted on, and what street or alley, or part thereof, is 
asked to be vacated. Such notice must be published in a newspaper or posted 
at least one week before the petition is acted on. 


History: En. Sec. 429, 5th Div. Comp. codes, in Barnard Realty Co. v. City of 
Stat. 1887; amd. Sec. 5031, Pol. C. 1895; Butte, 48 M 102, 113, 136 P 1064. 
re-en. Sec. 3480, Rev. C. 1907; re-en. Sec. 


5307, R. C. M. 1921. Municipal Corporations€—657 (5). 
44 C.J. Municipal Corporations § 3628 
References et seq. 


Cited or applied as section 3480, revised 


11-2803. (5308) Vacation of plats in abandoned townsites. (1) When 
there shall have been filed in the office of the county clerk of any county 
of this state a plat of any village or townsite, or a plat of any vineyard 
tracts, acreage tracts, suburban tracts or community tracts designated in 
section 11-614, and it is desired by the owners of said lands to vacate said 
plat, the county commissioners of the county in which such plat is filed, upon 
petition of the owners of all the lands described in said plat, and upon such 
conditions as may be reasonable, shall cancel and annul said plat and shall 
vacate the lots, streets, alleys, parks and boulevards, if any, described in 
said plat, and thereafter the designation of said property shall be by metes 
and bounds or by legal subdivisions if the circumstances may require and 
the same shall be assessed accordingly. If any post office, store or other 
business establishment shall be located within such platted area, that fact 
shall not prevent the cancellation and vacating of said plat in accordance 
with the terms of this act, but, in all cases where it shall be necessary to 
designate the location of any such post office, store or other business 
property by metes and bounds for purposes of identification, such designa- 
tion shall be made in the order to be entered by the board of county 
commissioners. 

(2) Petitions under the terms of this act shall be signed by all the 
owners of the land in such platted area, shall distinctly refer to the original 
plat for purposes of identification and shall disclose that the petitioners are 
the owners of all the lands described in said plat, and that no rights of any 
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person have intervened since the filing of said plat which would be adversely — 
affected by the cancellation and annulment thereof. Provided, however, that 
when only a portion or portions of any village or townsite in any unincor- 
porated village or town is sought to be vacated or excluded therefrom and 
said portion or portions is not less than four blocks in area, and situated at 
the limits or boundaries of said village or townsite, a verified petition may 
be filed in the office of the clerk of the district court of the county where 
said village or townsite is situated by the owner or owners of all the property 
sought to be vacated or excluded, which petition shall be addressed to the 
district court of the said county, setting forth the description of the portion | 
or portions sought to be excluded and the reason or reasons for desiring 
such portion or portions to be excluded. A citation shall thereupon be © 
issued by the judge of the court before whom said matter is pending, citing 
all persons interested in said matter to appear before said court at a time 
and place specified in said citation, but at a time not less than three weeks 
from the date of said citation, which citation ‘shall be pubHshed in a news- 
paper of regular circulation.in the said county, or if no such newspaper is 
in said county, then in such a newspaper located in an adjoining county of | 
the state, which citation shall be published once a week for two successive 
weeks before the date of said hearing. . 

(3) Upon the hearing of said petition and upon conditions that may 
seem reasonable, the court may vacate and exclude the portion or portions 
of said village or townsite as prayed for in said petition, ineluding any 
streets, alleys, parks or boulevards upon which no public easement or 
easements shall vest, and such excluded property shall be described by metes 
and bounds in the decree of the court, and said property shall be assessed 
accordingly. 


History: En. Sec, 1, Ch. 6, L. 1907; . Municipal Corporations¢—43. 
Sec. 3548, Rev. C. 1907; re-en. Sec. 5308, © 43 C.J. Municipal Corporations § 133 et 
R. C. M. 1921; amd:°Sec.1, Ch. 54, L. © seq. 
1929; amd. Sec. 1, Ch. 117, L. 1935. 


11-2804. Validating orders of county commissioners vacating plats— 
orders vacating’ lots, streets, etc. All proceedings heretofore had and all 
orders heretofore made ‘by the county commissioners of any county can- 
celling, annulling, © or vacating, or purporting to cancel, annul, or vacate 
any plat on file in the office of the county clerk of anid county, of any 
village or townsite, or of any vineyard tracts, acreage tracts, suburban 
tracts, or community tracts, or of any addition to any townsite or to any 
inborporated eity or town, nphether such plat covers lands at the time of — 
such proceedings or order ting 


(a). wholly outside the corporate limits of Lop ae: or town, or 

(b) wholly within the corporate limits of said city or town, or. 7 

(ec) partly within and partly without the corporate finite of said city 
or town, 
and any such proceedings or orders vacating or purporting to vacate any 
lots, streets, alleys, parks and boulevards situate on land covered by such 
plat are hereby validated, confirmed, and declared to. have cancelled, an- 
nulled and vacated said Hiaes or the portions thereof designated, and to have 
vacated said lots, streets, alleys, parks and boulevards of the date thereof. 
Provided, however, that as to the vacating of any streets, avenues, alleys, 
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parks or boulevards within the corporate limits of any incorporated city or 
town, the vacating of which at the time of the action of the county commis- 
sioners required action by any city council, the action of the county commis- 
sioners vacating the same shall not be areactive for the purpose of vacating 
any such streets, avenues, alleys, parks or boulevards unless or until the 
same are vacated by such eity council. 

History: En. Sec. 1, Ch. 13, L. 1948. 


°11-2805. (5309) Vacation of parks, boulevards and public places in 
unincorporated towns. Whenever a petition signed by freeholders, owning 
at least two-thirds of the property fronting on any street of any unincor- 
porated town ‘site’ in this state, shall be presented to the board of county 
commissioners of the county in which such town site is situated, praying said 
board to vacate any park, boulevard, or other public place, bordering on 
said street and the adjoining property, and not used for road or highway 
purposes, which park, boulevard, or public place has been dedicated to 
public use, such board shall hear said petition, and, if in its judgment it 
appears to be for the best interests of the public that such petition be 
granted, it shall, by order of the board, duly entered upon its minutes, 
declare such park, boulevard, or public place vacated, and thereupon the 
land included therein shall attach to and become part of the adjoining lots 
of said town site, and the title thereto pass with conveyance of said lots. 


History: “En. Sec. 1, Ch. 60, L. 1907; codes, with preceding sections, in Brown 
Sec. 3549, Rev. C.. 1907; re-en. Sec. 5309, v. Foster, 48 M 114, 118, 135 P 993. 
R. C. M. 1921. : 


DedicationG63 (3). 
References 26 C.J.S. Dedication § 63. 
Cited or applied as section 3549, revised 


‘CHAPTER 29 


ENTRY TOWNSITES ON PUBLIC DOMAIN FOR INCORPORATED 
CITIES AND TOWNS 


Section. 11-2901. Council to enter land in United States land office. 
11-2902. Filing approved plat. 
11-2903. Survey. : uy 
11-2904. Plat must be made in duplicate—contents. 
11-2905. Notice of survey. 
11-2906. What dedicated to public use. 
11-2907. What plat must show. 
11-2908. Assessment to pay expenses. 
11-2909. Claims for lands. 
11-2910. Deficit in expenses—mode of collection. 
11-2911. Deed to be given after six months—adverse claims. 
11-2912. Mining claims. 
11-2913. Settlement of adverse claims. 
11-2914. Notice of filing plat. 
' 11-2915. Sale of delinquent lands. 
11-2916. Redemption. 
11-2917. Unclaimed .lands. 
11-2918. School lots. 
11-2919. Payment of expenses—disposition of Sarpten satay 
11-2920. Informality not to invalidate. 
11-2921. City or town site on school lands. 


11-2901. (5310) Council to enter land in United States land office. It 
is the duty, of the eity or town council of any city or town in this state to 
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enter at the proper land office of the United States such quantity of land 
as the inhabitants of any incorporated city or town may be entitled to 
claim, in the aggregate, according to their population, in the manner required 
by the laws of the United States and the regulations prescribed by the sec- 
retary of the interior of the United States, and by order entered upon 
their minutes of proceedings, at a regular meeting, to authorize the mayor 
and clerk of such council, attested by the corporate seal, to make and sign 
all necessary declaratory statements, certificates, and affidavits, or other 
instruments requisite to carry into effect the intentions of this article and the 
intentions of the act of Congress of the United States entitled “An act 
for the relief of the inhabitants of cities and towns upon the public lands,” 
approved March 2, 1867, and to make proof when required, of the facts 
necessary to establish the claim of such inhabitants to the lands so granted 
by said act of Congress. 


History: En. Sec. 5060, Pol. C. 1895; 
re-en. Sec. 3493, Rev. C. 1907; re-en. Sec. 
5310, R. C. M. 1921. 


11-2902. (5311) Filing approved plat. The corporate council of every 
city and town, situated upon the public lands of this state, must, within 
three months after date of receipt at the United States district land office 
of the approved plat of the township, embracing the lands upon which the 
town or city is situated, file in said land office an application in writing, 
describing the tract of land thus occupied, and thereafter make proof and 
payment for the tract in the manner required by law. 


History: En. Sec. 5061, Pol. C. 1895; 
re-en. Sec. 3494, Rev. C. 1907; re-en. Sec. 
5311, R. C. M. 1921. 


11-2903. (5312) Survey. The said council must, after the filing of the 
application, if not previously done, cause a survey to be made by some 
competent person of the lands which the inhabitants of said city or town 
may be entitled to claim under the said act of Congress, located according to 
the legal subdivisions of the sections and by the section lines of the United 
States, and the same must be distinctly marked by suitable monuments; 
such survey must further particularly designate all streets, roads, lanes, 
and alleys, public squares, churches, school lots, cemeteries, commons, and 
levees, aS the same exist and have been heretofore dedicated in any manner 
to publie use, and by measurement, the precise boundaries and area of each 
and every lot or parcel of land and premises claimed by any person, 
corporation, or association within said city or town site must be designated 
on the map, showing the name or names of the possessor or occupants and 
claimants if other than the occupant of each particular lot and parcel of 
land; and in case of any disputed claim as to lots, lands, premises, or 
boundaries, the said surveyor, if the same be demanded by any person, 
shall designate the lines in different color from the body of the plat of such 
part of any premises so disputed or claimed adversely. 


History: En. Sec. 5062, Pol. C. 1895; 
re-en. Sec. 3495, Rev. C. 1907; re-en. Sec. 
5312, R. C. M. 1921. 


11-2904. (5313) Plat must be made in duplicate—contents. A plat 
thereof must be made in duplicate, on a seale of not less than eighty feet 
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to one inch, which must be duly certified under oath by the surveyor, one of 
which must be filed with the county clerk of the county wherein the city 
or town is situated, and one must be deposited with the city or town clerk. 
These plats shall be considered public records, and must each be accompanied 
with a copy of the field notes, and the county clerk must make a record 
thereof in a book to be kept by him for that purpose. The said surveyor 
must number the blocks as divided by the roads and streets opened at the 
time of making such survey, and must number the several lots consecu- 
tively in each block, and all other parcels of land within said town or 
city surveyed as herein provided, which said numbers must be a sufficient 
description of any parcel of land in said plats, field notes, and records. 


History: En. Sec. 5063, Pol. C. 1895; 
re-en. Sec. 3496, Rev. C. 1907; re-en. Sec. 
5313, R. C. M. 1921. 


11-2905. (5314) Notice of survey. Before proceeding to make such 
survey, at least ten days’ notice thereof must be given, by posting within 
the limits of such city or town site not less than five written or printed 
notices of the time when such survey shall commence, and by publication 
thereof in any newspaper or newspapers published in the city or town, if 
one there be. The survey of said city or town lands must be made to the 
best advantage, and at the least expense to the holders and. claimants 
thereof; and the council is hereby authorized to receive bids for such sur- 
veying, and to let the same by contract to the lowest competent bidder. 


History: En. Sec. 5064, Pol. ©. 1895; 
re-en. Sec. 3497, Rev. C. 1907; re-en. Sec. 
5314, R. C. M. 1921. 


11-2906. (5315) What dedicated to public use. All streets, roads, lanes 
and alleys, public squares, school lots, cemeteries, commons, parks, and 
levees, surveyed, marked, and platted on the map of any city or town site, 
as prescribed and directed by the provisions of this chapter, are hereby 
declared to be dedicated to public use by the filing of such city or town 
plat in the office of the county clerk, and become the property of such town 
or city, and be subject to the control of the council or other municipal 
authority of such town or city. 

History: En. Sec. 5065, Pol. C. 1895; 
re-en. Sec. 3498, Rev. C. 1907; re-en. Sec. 
5315, R. C. M. 1921. 

11-2907. (5316) What plat must show. Such plat must show such 
matters as are contained in section 11-602 of this code, and must be made, 
kept, and filed in the same manner as provided in section 11-609 of this code. 

History: En. Sec. 5066, Pol. C. 1895; 
re-en. Sec. 3499, Rev. C. 1907; re-en. Sec. 
5316, R. C. M. 1921. 

11-2908. (5317) Assessment to pay expenses. Hach lot or parcel of 
said lands having thereon valuable improvements or buildings ordinarily 
used as dwellings or for business purposes, not exceeding one-tenth of one 
acre in area, shall be rated and assessed by the said corporate authorities at 
the sum of one dollar; each lot or parcel of such lands exceeding one-tenth, 
and not exceeding one-eighth of one acre in area, shall be rated and assessed 
at the sum of one dollar and fifty cents; each lot or parcel of such lands 
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exceeding in area one-eighth of one acre, and not exceeding one-quarter of 
an acre in area, shall be rated and assessed at the sum of two dollars; and 
each lot or parcel of such lands exceeding one-quarter of an acre, and not 
exceeding one-half of one acre in area, shall be rated and assessed at the 
sum of two dollars and fifty cents; and each lot or parcel of land so improved, 
exceeding one-half acre in area, shall be assessed at the rate of two dollars 
and fifty cents for each half an acre or fractional part over half an acre; and 
every lot or parcel of land inclosed, which may not otherwise be improved, 
or uninclosed, claimed by any person, corporation, or association, shall be 
rated and assessed at the rate of two dollars per acre or fractional part 
over an acre; and where, upon one parcel of land, there shall be two or 
more separate buildings occupied or used ordinarily as dwellings or for . 
business purposes, each such building, for the purposes of this section, shall 
be considered as standing on a separate lot of land; but the whole of such 
premises may be conveyed in one deed; which moneys so assessed must be 
received by the clerk and be paid by him into the city or town treasury. 


History: En. Sec. 5067, Pol. C. 1895; 
re-en. Sec. 3500, Rev. C. 1907; re-en. Sec. 
5317, R. C. M. 1921. 


11-2909. (5318) Claims for lands. Every person, company, corporation, 
or association, claimant of any city or town lot or parcel of land within the 
limits of such city or town site, must present to the council, by filing the 
same with the clerk thereof, within six months after the plat has been filed 
in the office of the county clerk, his, her, or its affidavit, verified in person - 
or by duly authorized agent or attorney, in which must be concisely stated 
the facts constituting the possession or right of possession of the claimant, 
and that the claimant is entitled to the possession thereof as against all 
other persons, to the best of his knowledge and belief, to which must be 
attached a copy of so much of the plat of said city or town site as will fully 
exhibit the particular lot or parcel of land so claimed, with the abuttals; 
and every such claimant, at the time of filing such affidavit, must: pay to 
such clerk such sum of money as said clerk shall thereon certify to be due 
for the assessment mentioned in the preceding. section, together with the 
further sum of five dollars, to be appr opriated to the payment of expenses 
ineurred in carrying out the provisions of this chapter, and the said clerk. . 
must thereupon give to such claimant a certificate, attested by the corporate 
seal, containing a description of the lot or parcel of land claimed, and setting 
forth the amounts paid thereon by such claimant. The council of every 
such city or town must procure a bound book, wherein the clerk must make 
proper entires of the substantial matters contained in every such certificate 
issued by him, numbering the same in consecutive order, setting forth the 
name of the claimant or claimants in ee date of issue, and description of 
lot or lots claimed. 


History: En. Sec. 5068, Pol. C. 1895; 
re-en. Sec. 3501, Rev. C. 1907; re-en. Sec. 
5318, R. C. M. 1921. 


11-2910. (5319) Deficit in expenses—mode of collection. If it is found . 
that the amounts hereinbefore specified as assessments and fees for cost 
and expenses: prove to be insufficient. to cover and defray all the necessary 
expenses, the council must estimate the deficiency and assess such defi- 
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ciency pro rata upon all the lots and pareels of land in euch aii or town, 
and declare the same upon the basis set down in section 11-2908 of this code; 
which additional amount, if any, may be paid by the claimant at the Lie 
when the certificate hereinbefore mentioned, or at the time when the deed 
of conveyance hereinafter provided for is issued. 


‘History: En. Sec. 5069, Pol. C. 1895; 
re-en. Sec. 3502, Rev. C. 1907; re-en. Sec. 
5319, R. C. M. 1921. 


_:11-2911. (5320) Deed to be given after six months—adverse claims. At 
the expiration of six months after the issuance of such certificate, if there 
has been no adverse claim filed in the meantime, the council must execute 
and deliver to such claimant, or to his, her, or its heirs, administrator, or. 
assigns, a good and sufficient deed of the premises described in the appli- 
cation of the claimant originally filed, which said deed must. be signed and 
acknowledged by the mayor or other presiding officer of the council, and 
attested by the corporate seal of such city or town. No conveyance of | 
any such lands made as in this chapter provided concludes the rights of 
third. persons; but such third persons may have their action in the prem- 
ises to determine their alleged interest in such lands against such grantee, 
his heirs or assigns, to which they may deem themselves entitled either in 
law or,equity; but no action for the recovery or possession of such premises, ° 
or any portion thereof, must be maintained in any court against the 
grantee named therein, or against his, her, or its assigns, unless such 
action shall be commenced within two years after such deed shall have 
been filed. for record in the office of the county clerk of the county where © 
such. lands are situate. Nothing herein shall be construed to extend ‘the 
time of limitation prescribed by law for the commencement of actions | 
apon a possessory claim or title to real estate, when such action is barred 
by law at the time of the passage of this code. 


History: En. Sec. 5070, Pol. C. 1895; 
re-en. Sec. 3503, Rev. C. 1907; re-en. Sec. 
5320, R. C. M. 1921. 


"11-2912. (5321) Mining claims. Whenever mining claims have been . 
located prior to the passage of this code, and where the same are prior in 
location to the claim of any occupant for other purposes, such mining rights, 
according to the metes and bounds so located and claimed, are not in any 
manner affected by the provisions of this chapter ; nor must any sale be made’. 
nor any title be conveyed by reason of any sale of such lands so claimed for- 
mining purposes, until after the occupancy of such mining claims shall have : 
been abandoned by the holders thereof. ) | 

History: En. Sec. 5071, Pol. C. 1895; | 
re-en. Sec. 3504, Rev. C. 1907; re-en. Sec. 
5821, R. C. M. 1921. | ; | Sy bogie inte 

11-2913. (5322) Settlement of adverse claims. In all cases of: adverse | 
claims or disputes arising out of conflicting ¢laims.to lands or boundary lines, 
the adverse claimants may submit the decision thereof to the council of such * 
city or town by an agreement in writing specifying particularly the subject- 
matter in dispute, and may agree that their decision .shall ‘be final... The 
council: must hear the proofs, and shall order:a deed: to be executed an. 
accordance with the facts; but in all other cases of adverse claim the party 
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out of possession shall commence his action in a court of competent juris- 
diction within six months after the filing of the city or town plat in the 
office of the county clerk. In case such action be commenced, the plaintiff 
must serve a notice of lis pendens upon the mayor, who must thereupon stay 
all proceedings in the matter of granting any certificate or deed until 
_the final decision of such suit; and upon presentation of a certified copy of 
the final judgment of such court in such action, the council must cause to 
be executed and delivered a deed of such premises, in accordance with the 
judgment. In case no such action be commenced within the time herein pre- 
scribed, the council must deliver a deed to the party in possession, as 
provided in this chapter. 


History: En. Sec. 5072, Pol. C. 1895; 
re-en. Sec. 3505, Rev. C. 1907; re-en. Sec. 
5322, R. C. M. 1921. 


11-2914. (5323) Notice of filing plat. The said council must give public 
notice by advertising for four weeks in any newspaper published in said 
eity or town, and if there be no newspaper published in said city or town, 
then by publication in some newspaper having the most general circulation 
in such city or town, and not less than five written or printed notices must 
be posted within the limits of such city or town site; such notice must 
state that the plat thereof has been filed in the clerk’s office. If any person, 
company, association, or any other claimant of lands in such city or 
town, fails, neglects, or refuses to make application to the council for a 
deed of conveyance to the lands so claimed, and to pay the sums of money 
specified in this article, within six months after the filing of said plat, 
the clerk must enter on his book the names of all such persons, with a 
description of the property or premises, and certify the same as delinquent 
for the amount of assessment certified to by such clerk as due, under this 
article; and at the expiration of thirty days after making such entries, if 
such application be not made and such assessment be not paid, the said 
council must advertise all such lots and parcels of land for sale, in the same 
manner as real estate is required to be advertised under execution. 


History: En. Sec. 5073, Pol. C. 1895; 
re-en, Sec. 3506, Rev. C. 1907; re-en. Sec. 
5323, R. C. M. 1921. 


11-2915. (5324) Sale of delinquent lands. At the time of the sale 
mentioned in the advertisement, the marshal of the city or town must sell all 
such parcels of land so remaining delinquent at public auction to the 
highest bidder for cash, at some public place within the limits of the city 
or town site; and he must give the purchaser at such sale a certificate of 
his purchase, setting forth therein the description of the premises sold, the 
amount paid, and that the same is subject to redemption, as prescribed in 
the next section; but no sale must be made for less than the whole amount of 
assessments and the costs of making the sale, which costs shall be divided 
pro rata among the several parcels offered for sale. 


History: En. Sec. 5074, Pol. C. 1895; 
re-en. Sec. 3507, Rev. C. 1907; re-en. Sec. 
5324, R. C. M. 1921. 


11-2916. (5325) Redemption. At any time within six months after such 
sale, the original claimant is entitled to redeem such premises by paying to 
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the purchaser, or the clerk of the council for the purchaser, double the whole 
amount of the purchase money; but in case no redemption be made, the 
purchaser, his heirs or assigns, is entitled to demand and receive from 
the council a deed of such premises, which deed is absolute as against the 
parties delinquent, and entitles the grantee, his heirs or assigns, to writ 
of assistance from the district court having jurisdiction of the premises. 


History: En. Sec. 5075, Pol. C. 1895; 
re-en. Sec. 3508, Rev. C. 1907; re-en. Sec. 
5325, R. C. M. 1921. 


11-2917. (5326) Unclaimed lands. If there be any unoccupied or vacant 
unclaimed lands within the limits of such city or town site, the council must 
cause the same to be laid out and surveyed into suitable blocks and lots, and 
must reserve such portions as may be deemed necessary for public squares, 
churches, schoolhouse lots, parks, and levees, and cause all necessary roads, 
streets, lanes, and alleys to be laid out through the same and dedicated to 
public use; and the council may sell the same in suitable parcels to possessors 
of adjoining lands or to other persons of said town at a price not less 
than five dollars per acre or fraction of an acre; and in case two or more 
claimants apply for the same tract, or parcel of the same tract, they must 
sell the same by auction to the highest bidder. If any such lands remain 
unsold at the end of six months after the filing of the town plat, the council 
has power to sell such vacant lands at public or private sale in such manner 
and on such terms as they may deem advisable for the best interests of the 
town, and shall give deeds therefor to the several purchasers. 


History: En. Sec. 5076, Pol. C. 1895; 
re-en. Sec. 3509, Rev. C. 1907; re-en. Sec. 
5326, R. C. M. 1921. 


11-2918. (5327) School lots. All school lots and parcels of land re- 
served for school purposes must be conveyed to the school trustees of the 
school district in which such city or town is situate, without cost or charge 
of any kind whatever. 

History: En. Sec. 5077, Pol. C. 1895; 
re-en. Sec. 3510, Rev. C. 1907; re-en. Sec. 
5327, R. C. M. 1921. 

11-2919. (5328) Payment of expenses—disposition of surplus moneys. 
All expenses necessarily incurred or contracted by the carrying into effect 
of the provisions of this chapter are a charge upon the city or town treasury 
of each particular city or town ordering the work to be done, to be paid 
out of the treasury, upon the order of the council; and all moneys paid for 
lands or to defray the expenses of carrying into effect the provisions of this 
chapter shall be paid into the city or town treasury by the officers receiving 
the same, and shall constitute a special fund, from which shall be paid 
all expenses, and the surplus, if any there be, shall be paid into the general 
fund. 

History: En. Sec. 5078, Pol. C. 1895; 
re-en. Sec. 3511, Rev. C. 1907; re-en. Sec. 
5328, R. C. M. 1921. 

11-2920. (5329) Informality not to invalidate. No mere informality, 
failure, or omission on the part of any of the persons or officers named in 
this chapter invalidates the acts of such person or officer; but every certifi- 
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eate or deed granted to any person pursuant to the provisions of this chap- 
ter is conclusive evidence that all preliminary proceedings i in relation thereto 
have been correctly taken and performed. 


History: En. Sec. 5079, Pol. C. 1895; 
re-en. Sec. 3512, Rev. C. 1907; re-en. Sec. 
5329, R. C. M. 1921. 


11-2921. (5330) City or town site on school lands. When the lands of 
such city or town are on a school section or subdivision thereof, and are 
owned by the state, the council may procure title and purchase the same 
from the state and dispose of the same in the manner provided in this chapter 
for the disposing of lands purchased from the United States. 


History: En. Sec. 5080, Pol. C. 1895; 
re-en. Sec. 3513, Rev. C. 1907; re-en. Sec. 
5330, R. C. M. 1921. 


CHAPTER 30 


ENTRY TOWNSITES ON PUBLIC DOMAIN FOR UNINCORPORATED 
CITIES AND TOWNS 


Section 11-3001. District judge to enter at land office. 
11-3002. Estimate of expenses. 
11-3003. Survey of lands. 
11-3004. Plats as public records—contents of plats. 
11-3005. Notice of survey to be given. 
11-3006. What dedicated to public use. 
11-3007. What plat must show. 
11-3008. Assessment for expenses. 
11-3009. Disposition of surplus funds. 
11-3010. Claimants to make affidavits. 
11-3011. Additional assessments to pay expenses. 
11-3012. Deeds to be delivered in six months—adverse claims. 
11-3013. . Mining claims. 
11-3014. Adverse claims—actions for possession. 
11-3015. Notice of filing plat. 
11-3016. Sale of delinquent lands. 
11-3017. Redemption. 
11-3018. Laying out and sale of seen ae or unclaimed lands. 
11-3019. School lots. | 
11-3020. Vacancy in office of judge. 
11-3021. Clerical work must be performed by clerk of district court. 
11-3022. Accounts of judge. 

* 11-3023. Deposit of books with county clerk... 
11-3024. Informalities or irregularities not to invalidate—legalizing deeds. 
11-3025. City or town site on school lands. 

11-3026. District judge authorized to execute deeds—procedure. 


11-3001. (5331) Dinas judge to enter at land office. It is the duty 
of the judge of the district court of any county in this state to enter at the 
proper land office of the United States such quantity of land as the inhabi- 
tants of any unincorporated town, situated in the county of such district 
judge, may be entitled to claim in the aggregate, according to their popula- 
tion, in the manner required by the laws of the United States, and the regu- 
lations prescribed by the secretary of the interior of the United States, and 
to make and sign all necessary declaratory statements, certificates, and 
affidavits, or other instruments requisite to carry into effect the intentions 
of this chapter, and the intention of the act of Congress of the United States 
entitled “An act for the relief of the inhabitants of cities and towns upon 
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the public lands, approved March second, eighteen hundred and sixty- 
seven,” and to make proof, when required, of the facts necessary to estab- 
lish the claim of such inhabitants to the lands so granted by said act of 
Congress. | 


History: En. Sec. 5100, Pol. C. 1895; Operation. and. Effect 
re-en. Sec. 3514, Rev. C. 1907; re-en. Sec. ve) Pe a6 “php 
In this. section there is a distinct recog- 


5331, R. C. M. 1921. ant tae 
ds nition of a town as an entity without 
NOTE.—For earlier acts, see sections incorporation or municipal charter. State 
2011 to 2030, fifth division compiled stat- ex rel. Powers v. Dale, 47 M 227, 229, 131 
utes 1887. P 670. 


11-3002. (5332) Estimate of expenses. The district judge of any county 
in this state, whenever he is so requested by a petition signed by not less 
than five residents, householders in any unincorporated town, whose names 
appear upon the assessment roll for the year preceding such application— 
which petition shall set forth the existence, name, and locality of such 
town; whether such town is situated on surveyed or unsurveyed lands, and 
if on surveyed lands the quarter-sections or lesser subdivisions covered 
thereby must be stated; the estimated number of its inhabitants; the num- 
ber of separate lots or parcels of land within such town site, and the 
amount of land to which they are entitled under said act of Congress— 
must estimate the cost of entering such land, and of the survey and 
recording of the same, and must indorse such estimate upon said petition, 
and upon receiving from any of the parties interested the amount of money 
mentioned in such estimate, the said district judge may cause an enumera- 
tion of the inhabitants of such town to be made by some competent person, 
who must be appointed for that purpose by such judge; and such enumera- 
tion must be returned by the person making the same, exhibiting therein 
names of all the heads of families and occupants of lots, lands, or premises 
within such town site, alphabetically arranged, verified by his oath, to the 
judge. , 

History: En. Sec. 5101, Pol. C. 1895; 


re-en. Sec. 3515, Rev. C. 1907; re-en, Sec. 
5332, R. C. M. 1921. 


11-3008. (5333) Survey of lands. The judge must thereupon cause a 
survey to be made by some competent person of the lands which the inhabi- 
tants of said town may be entitled to claim under the said act of Congress, 
located according to the legal subdivision of the sections and by the section 
lines of the United States, and the same must be distinctly marked by 
suitable monuments. Such surveys must further particularly designate all 
streets, roads, lanes, and alleys, public squares, churches, school lots, levees, 
or parks, cemeteries, and commons, as the same exist, and have been hereto- 
fore dedicated in any manner to publie use; and by measurement, the precise 
boundaries and area of each and every lot or parcel of land and premises 
claimed by any person, corporation, or association, within said town site; 
must be designated on the plat, showing the name or names of the possessor 
or occupant and claimant, if other than the occupant, of each particular lot 
and parcel of land. In case of any disputed claim as to lots, lands, premises, 
or boundaries, the said surveyor, if the same be demanded by any person, 
shall designate the lines (in different color from the body of the plat) of 
such part of any premises so disputed or claimed adversely. A plat thereof 
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must be made in triplicate, on a scale of not less than eighty feet to one inch, 
which shall be duly certified under oath by the surveyor, one of which shall 
be filed with the county clerk of the county wherein the town is situated, 
one must be deposited with the judge, and one must be deposited with the 
justice of the peace resident in or nearest to such town. 

History: En. Sec. 5102, Pol. C. 1895; 


re-en. Sec. 3516, Rev. C. 1907; re-en. Sec. 
5333, R. C. M. 1921. 


11-3004. (5334) Plats as public records—contents of plats. These plats 
are public records, and must be accompanied with a copy of the fieldnotes, 
and the county clerk shall make a record thereof in a book to be kept by 
him for that purpose. The surveyor must number the blocks, as divided by 
the roads and streets opened at the time of making such survey, and must 
number the several lots consecutively in each block, and all other parcels 
of land within said town site surveyed as herein provided, which said 
numbers are a sufficient description of any parcel of land in said plat when 
mentioned by reference to such town plats. 

History: En. Sec. 5103, Pol. C. 1895; 


re-en. Sec. 3517, Rev. C. 1907; re-en. Sec. 
5334, R. C. M. 1921. 


11-3005. (5335) Notice of survey to be given. Before proceeding to 
make such survey, at least ten day’s notice must be given by the judge, by 
posting within the limits of such town site not less than five written or 
printed notices of the time when such survey shall commence, and by 
publication thereof in a newspaper published in such town, if one there be. 
The survey of said town lands must be made to the best advantage, and at 
the least expense to the holders and claimants thereof; and the said judge 
is hereby authorized to receive bids for such surveying, and to let the 
same by contract to the lowest competent bidder. 

History: En. Sec. 5104, Pol. C. 1895; 


re-en. Sec. 3518, Rev. C. 1907; re-en. Sec. 
5335, R. C. M. 1921. 


11-3006. (5336) What dedicated to public use. All streets, roads, lanes, 
and alleys, public squares, cemeteries, parks, levees, school lots, and com- 
mons, surveyed, marked, and platted on the map of any town site, as pre- 
scribed and directed by the provisions of this chapter, are hereby declared 
to be dedicated to public use, by the filing of such town plat in the office of 
the county clerk, and are inalienable, unless by special order of the board of 
commissioners of the county, so long as such town shall remain unin- 
corporated; and if such town at any time thereafter becomes incorporated, 
the same becomes the property of such town or city, and must be under 
the care and subject to the control of the council or other municipal 
authority of such town or city. 

History: En. Sec. 5105, Pol. C. 1895; corporation or municipal charter. State 
re-en. Sec. 3519, Rev. C. 1907; re-en. Sec. ex rel. Powers v. Dale, 47 M 227, 229, 131 
5336, R. C. M. 1921. P 670. 

Operation and Effect 


In this section there is a distinct recog- 
nition of a town as an entity without in- 
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11-3007. (5337) What plat must show. Such plat must show the sdme 
matters as are contained in section 11-602 of this code, and must be made, 
filed and kept in the same manner as prescribed in section 11-609 of this code. 


History: En. Sec. 5106, Pol. C. 1895; 
re-en. Sec. 3520, Rev. C. 1907; re-en. Sec. 
5337, R. C. M. 1921. 


11-3008. (5338) Assessment for expenses. Each lot or parcel of said 
land having thereon valuable improvements, or buildings ordinarily used as 
dwellings or for business purposes, not exceeding one-tenth of one acre in 
area, must be rated and assessed by the judge at the sum of one dollar; each 
lot or parcel of such lands exceeding one-tenth, and not exceeding one- 
eighth of one acre in area, must be rated and assessed at the sum of one 
dollar and fifty cents; each lot or parcel of such lands exceeding in area 
one-eighth of one acre, and not exceeding one-quarter of an acre in area, 
must be rated and assessed at the sum of two dollars; and each lot and 
parcel of such lands exceeding one-quarter of an acre, and not exceeding 
one-half of one acre in area, must be rated and assessed at the sum of two 
dollars and fifty cents; and each lot or parcel of land so improved exceeding 
one-half an acre in area must be assessed at the rate of two dollars and 
fifty cents for each half an acre or fractional part over half an acre; and 
every lot or parcel of land inclosed, which may not be otherwise improved, 
or uninclosed, claimed by any persons, corporation, or association, must be 
rated and assessed at the rate of two dollars per acre or fractional part over 
an acre; and where, upon one parcel of land, there are two or more separate 
buildings, occupied or used ordinarily as dwellings, or for business purposes, 
each such building, for the purposes of this section, is considered as standing 
on a separate lot of land, but the whole of such premises may be conveyed 
in one deed; which moneys so assessed must constitute a fund from which 
must be reimbursed or paid the moneys necessary to pay the government of 
the United States for said town lands, and interest thereon, if such moneys 
have been loaned or advanced for the purpose and expenses of their location, 
entry, and purchase, and the costs and expenses attendant upon the making 
of such survey and recording thereof. 

‘History: En. Sec. 5107, Pol. C. 1895; 


re-en. Sec. 3521, Rev. C. 1907; re-en. Sec. 
5338, R. C. M. 1921. 


11-3009. (5339) Disposition of surplus funds. Any sum of money re- 
maining, after defraying all the necessary expenses of location, entry, sur- 
veying, platting, and recording of lands, and the expenses of the Judge 
hereinafter mentioned, must be deposited in the county treasury, to the 
credit of the fund of each particular town, and kept separate by the county 
treasurer, to be paid out by him only on the written order of such judge, 
until after the expiration of the time for a final settlement of the affairs of 
such town lands, as hereinafter provided, at which time any and all balances 
of moneys so remaining to the credit of each town shall be transferred by 
such county treasurer to the school fund of the particular school district in 
which said town is situated. 


History: En. Sec. 5108, Pol. C. 1895; 
re-en. Sec. 3522, Rev. C. 1907; re-en. Sec. 
5339, R. C. M. 1921. 
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11-3010. (5340) Claimants to is affidavits. Every person, corpora- 
tion, or association, claimant of any town lot or parcel of land within the 
limits of such town site, must present to the judge, within six months after 
the plat has been filed in the office of the county clerk, his, her, or its 
affidavit, verified in person, or by duly authorized agent or attorney, in 
which must be concisely stated the facts constituting the possession or right 
of possession of the claimant, and that the claimant is entitled to the posses- 
. gion thereof, as against all other persons, to the best of his knowledge and 
~ belief, to which must be attached a copy of so much of the plat of the town 
site as will fully exhibit the particular lot or parcel of land so claimed, with 
the abuttals; and every such claimant, at the time of filing such affidavit, 
must pay to such judge such sum of money as such judge shall thereon 
eertify to be due for the assessment mentioned in section 11-3008 of this 
code, together with the further sum of five dollars, to be appropriated to 
the payment of the expenses incurred in carrying out the provisions of this 
_ chapter, and the judge must thereupon give to such claimant a certificate 
containing a description of the lot or parcel of land claimed, and setting 
forth the amounts paid thereon by such claimant. The judge must procure a 
_ bound book for each town in his county, wherein he must make proper 
entries of the substantial matters contained in every such certificate issued 
by him, numbering the same in consecutive order, setting forth the name 
of the claimant or claimants in full, date of issue, and SESCTAP HOR of lot or 
lots claimed. .{ 


History: En. Sec. 5109, Pol. C. 1895; 
re-en. Sec. 3523, Rev. C. 1907; re-en. Sec. 
5340, R. C. M. 1921. . 


11-3011. (5341) Additional assessments to pay expenses. If it is found 
that the amounts hereinbefore specified as assessments and fees for costs and 
expenses prove. to be insufficient to cover and defray all the necessary ex- 
_penses, the judge must estimate the deficiency, and assess such deficiency. pro 
rata upon all the lots and parcels of lands in such town, and declare the 
same upon the basis set down in section 11-3008 of this code, which additional 
amount, if any, may be paid by the claimant at the time when the certificate 
~hereinbefore mentioned, or at the time when the deed of conveyance here- 
~ inafter provided for is issued. 


History: En. Sec. 5110, Pol. C. 1895; 
re-en. Sec. 3524, Rev. C. 1907; re-en. Sec. 
5341, R. C. M. 1921. 


11-3012. (5342) Deeds to be delivered in six months—adverse claims. 
At the expiration of six months after the issuance of the certificate men- 
tioned in the preceding section, if there has been no adverse claim filed in 
the meantime, the judge must make: execute, acknowledge, and deliver to 
“each eifimant or to his, her, or its heirs administrators, or assigns, a good 
“and sufficient deed of the premises described in the application of the claim- 
ant originally filed. No conveyance of any such lands, made as in this 
chapter provided, concludes the rights of third persons; but such third 
‘persons may have their actions in the premises to determine the alleged 
interest in such lands against such grantee, his heirs, or assigns, to which 
they may deem themselves entitled either in law or etiuity. No action for the 
recovery of the possession of such premises, or any portion thereof, must be 
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maintained in any court against the gr antee named therein, or against his, 
her, or its assigns, unless such action is commenced within two years APP. 
such deeds have been filed for record in the office of the county clerk of the 
, county where such lands are situated. Nothing herein must be construed to 
extend the time of limitation prescribed by law for the commencement of 
actions upon a possessory claim or title to real estate when such action is 
barred by law at the time of the passage of this code. 


History: En. Sec. 5111, Pol. C. 1895; 
re-en. Sec. 3525, Rev. C. 1907; re-en. Sec. 
5342, R. C. M. 1921. 


11-3013. (5343) Mining claims. Whenever mining claims have been 
located and held bona fide for mining purposes, such mining rights, accord- 
ing to the metes and bounds located and claimed, must not in any manner 
be affected by the provisions of this chapter; nor must any sale be made 
nor any title be conveyed by reason of any sale or pretended sale of such 
lands so claimed for mining purposes, until after the occupancy of such 
mining claims has been abandoned by the holders thereof. 


History: En. Sec. 5112, Pol. C. 1895; 
re-en. Sec. 3526, Rev. C. 1907; re-en. Sec, 
6343, R. C. M. 1921. 


11-3014. (5344) Adverse claims—actions for possession. In all cases 
of adverse claims or disputes arising out of conflicting claims to lands or 
boundary lines, the adverse claimants may submit the decision thereof to 
the judge by an agreement in writing, specifying particularly the subject- 
matter in dispute, and may agree that his decision shall be final; in which 
case. the said judge may hear the proofs, and must execute a deed in ac- 
cordance therewith; but in all other cases of adverse claim, the party out of 
possession must commence his action in a court of competent jurisdiction 
within six months after the filing of the town plat in the office of the county 
elerk. In case such action be commenced, the plaintiff must serve a notice 
of lis pendens upon the judge, who must thereupon stay all proceedings in 
the matter of granting any certificate or deed until the final decision of such 
suit; and upon presentation of a certified copy of the final judgment of 
such court in such action, the judge must execute and deliver a deed of such 
.premises in accordance with the judgment. In case no such action is com- 
menced within the time herein prescribed, the judge must deliver his deed to 
the party in possession, as provided in section 11-3012 of this code. 


History: En. Sec. 5113, Pol. C. 1895; 
re-en. Sec. 3527, Rev. C. 1907; re-en. Sec. 
5344, R. C. M. 1921. 


11-3015. . (5345) Notice of filing plat. The judge must give public 
notice, by ee mear for four weeks in some newspaper published i in the 
county, if one there be, and if there be no newspaper published in said 
county, then by not less than five written or printed notices posted within 
the limits of such town site, that the plat thereof has been filed in the county 
celerk’s office; and if any person, company, or association, or other claim- 
ants of lands in such town, fails, neglects, or refuses to make application 
to the judge for a deed, and to pay the sum specified, within six months 
after the filing of said plat, the judge must enter on his book the names 
of au such persons, with a deser iption — of the property or premises, and 
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certify the same as delinquent for the amount of assessments certified to 
by such judge as due under section 11-3008 of this code; and at the 
expiration of thirty days after making such entries, if such application be 
not made and such assessment be not paid, the judge must advertise all such 
lots and parcels of land for sale in the same manner as real estate is required 
_ to be advertised under execution. 


History: En. Sec. 5114, Pol. C. 1895; 
re-en. Sec. 3528, Rev. C. 1907; re-en. Sec. 
5345, R. C. M. 1921. 


11-3016. (5346) Sale of delinquent lands. At the time of sale men- 
tioned in said advertisement, the judge must sell all such parcels of land so 
remaining delinquent, by public auction, to the highest bidder for cash, at 
some public place within the limits of said town site; and he must give to 
the purchaser at such sale a certificate of his purchase, setting forth therein 
a description of the premises sold, the amount paid, and that the same is 
subject to redemption, as prescribed in the next section; but no sale must 
be made for less than the whole amount of assessments, and the costs of 
making the sale, which costs must be divided pro rata among the several 
parcels offered for sale. 


History: En. Sec. 5115, Pol. C. 1895; 
re-en. Sec. 3529, Rev. C. 1907; re-en. Sec. 
5346, R. C. M. 1921. 


11-3017. (5347) Redemption. At any time within six months after such 
sale, the original claimant is entitled to redeem such premises by paying to 
the purchaser, or to the judge for the purchaser, double the whole amount 
of the purchase money; but in case no redemption be made, the purchaser, 
his heirs, or assigns, is entitled to demand and receive from the judge a 
deed of such premises, which deed is absolute as against the parties delin- 
quent, and entitles the grantee, his heirs, or assigns, to a writ of assistance 
from the district court having jurisdiction of the premises. 


History: En. Sec. 5116, Pol. C. 1895; 
re-en. Sec. 3530, Rev. C. 1907; re-en. Sec. 
5347, R. C. M. 1921. 


11-3018. (5348) Laying out and sale of unoccupied or unclaimed lands. 
If there be any unoccupied or vacant unclaimed lands within the limits of 
Such city or town site, the judge may cause the same to be laid out and 
surveyed into suitable blocks and lots, and must reserve such portions as may 
be deemed necessary for public squares, churches, schoolhouse lots, parks 
and levees, and cause all necessary roads, streets, lanes, and alleys to be laid 
out through the same and dedicated to public use; and the judge may sell 
the same in suitable parcels to possessors of adjoining lands residing thereon, 
or to other persons, at a price not less than ten dollars per lot; and in case 
two or more claimants apply for the same lot or lots, he must sell the same 
by auction to the highest bidder for cash. 

If any such lots remain unsold at the end of six months after the filing 
of the town plat, the said judge must sell said unclaimed lots, on application, 
at public auction to the highest bidder for cash, and give deeds therefor to 
the several purchasers, but, nevertheless, the judge may sell and he is hereby 
empowered to sell and execute deeds for any unoccupied, vacant, and un- 
surveyed portions of a town site, without first causing the same to be 
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surveyed or platted into blocks, lots, roads, streets, and alleys, or otherwise 
subdivided, whenever it shall be made to appear to the judge, by a written 
application to purchase the same, established by evidence that the unsur- 
veyed portions of the town site sought to be purchased are irregular and 
fragmentary strips or pieces of land within the exterior boundaries of the 
town site, and that they are unoccupied and vacant, and that it would be 
an unnecessary expense and impracticable to cause the same to be first 
surveyed or platted into blocks, lots, roads, streets, and alleys, or otherwise 
subdivided; and the sale of such unoccupied, vacant, and unsurveyed por- 
tions of a town site shall be conducted, as near as may be, in the manner 
provided for the sale of town lots, except that the price to be paid for any 
one irregular, fragmentary, unoccupied, vacant, and unsurveyed portion of 
a town site shall not be less than one hundred dollars; and all deeds here- 
tofore executed by the judge who has sold and conveyed irregular, frag- 
mentary, unoccupied, vacant, and unsurveyed portions of a town site are 
hereby confirmed and made lawful, valid, and effectual as if such, or any, un- 
surveyed portion of the town site had first been surveyed and platted into 
blocks, lots, roads, streets, and alleys or otherwise subdivided. 
History: En. Sec. 5117, Pol. C. 1895; References 

amd. Sec. 1, Ch. 99, L. 1903; amd. Sec. 1, Cited or applied as section 5117, polit- 
Ch. 130, L, 1907; re-en. Sec. 3531, Rev. C. ical code, before amendment, in State ex 


1907; amd. Sec. 1, Ch. 22, L. 1911; re-en. rel. Hicklin v. Webster, 28 M 104, 109, 72 
Sec, 5348, R. C. M. 1921. P 295. 


11-3019. (5349) School lots. All school lots and parcels of land re- 
served for school purposes, as aforesaid, by order of the judge, must be 
conveyed to the school trustees of the school district in which such town 
is situate, without cost or charge of any kind whatever. 


History: En. Sec. 5118, Pol. C. 1895; 
re-en. Sec. 3532, Rev. C. 1907; re-en. Sec. 
5349, R. C. M. 1921. 


11-3020. (5350) Vacancy in office of judge. In case a vacancy occurs 
from any cause in the office of district judge during the pendency of any of 
the proceedings to be taken under this chapter, upon the election or appoint- 
ment of a successor, it is the duty of the county clerk to make out a cer- 
tificate, under seal, showing the facts and name of such successor, and file 
the same in his office, and record such certificate in a book of deeds, and 
attach the original to the town site book in his office. 


History: En. Sec. 5119, Pol. C. 1895; 
re-en. Sec. 3533, Rev. C. 1907; re-en. Sec. 
5350, R. C. M. 1921. 


11-3021. (5351) Clerical work must be performed by clerk of district 
court. All the clerical work under this chapter must be performed by the 
clerk of the district court, and the fees received therefor paid into the 
county treasury. | 


History: En. Sec. 5120, Pol. C. 1895; 
re-en. Sec. 3534, Rev. C. 1907; re-en. Sec. 
5351, BR. C. M. 1921. 


11-3022. (5352) Accounts of judge. Every district judge, when ful- 
filling the duties imposed upon him by the act of congress aforesaid and 
by this chapter, must keep a correct account of all moneys received and 
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paid out by him. He must deposit all surplus money with the county 
treasurer of his county, and at the end of one year from the time when the 
town plat of any town is filed in the county clerk’s office, he must settle 
up all the affairs pertaining to said town, and pay over to the county 
treasurer all moneys belonging to said town, for the use and benefit of the 
school district in which said town may be situate. If any claims to lands in 
such town are the subject of litigation, the same must be finally settled by 
such judge whenever the final judgment has been rendered. 

History: En. Sec. 5121, Pol. C. 1895; 
re-en. Sec. 3535, Rev. C. 1907; re-en. Sec. 
5352, R. C. M. 1921. 

11-3023. (5353) Deposit of books with county clerk. Whenever the 
affairs of any such town shall be finally settled and disposed of by such 
judge, he shall deposit all books and papers relating thereto in the office 
of the county clerk of his county, to be thereafter kept in the custody of the 
county clerk as public records. 

History: En. Sec. 5122, Pol. ©. 1895; 
re-en. Sec. 3536, Rev. C. 1907; re-en. Sec. 
5353, R. C. M. 1921. fet 

11-3024. . (5354) Informalities or irregularities not to invalidate—legal- 
izing deeds. No mere informality, failure, or omission, on the part of any 
person or officer named in this chapter, invalidates the acts of such person 
or officer, but every certificate or deed granted to any person, pursuant to 
the provisions of this chapter, is conclusive evidence that all preliminary 
proceedings in rélation thereto have been correctly taken and performed. 
And if the original or first deed executed by the district judge granting 
and conveying any lot or lots be lost or destroyed, or cannot be found, and 
if such deed or deeds so executed have not been recorded in the office of the 
county clerk of the county in which the property is situated, the district 
judge shall, upon written application stating the facts, execute and deliver 
another deed or deeds, as the case may be, to the purchaser of such lot or 
lots, or to his heirs or grantees, upon a showing sustained by evidence satis- 
factory to the district judge that the original or first deed or deeds were 
executed and have been lost or destroyed, or cannot be found, and have 
not been recorded; and all deeds heretofore executed by the district judge 
in lieu of the original or first deed or deeds, which have been lost or 
destroyed, or which could not be found, and which have not been recorded 
in the office of the county clerk of the county in which the property is 
situated, are hereby legalized, confirmed, and made valid and effectual, 
as if such deed or deeds were the original, first, and only deed or deeds 
executed therefor. 

‘History: En. Sec. 5123, Pol. C. 1895; 1, Ch. 23, L. 1911; re-en. Sec. 5354, R. C. 
re-en. Sec. 3537, Rev. C. 1907; amd. Sec. M. 1921. 

11-3025. (5355) City or town site on school lands. When the lands of 
such city or town are on a school section or. subdivision thereof, and are 
owned by the state, the council may procure title, and purchase the same 
from the state, and dispose of the same in the manner provided in this chap- 
ter for disposing of lands purchased from the United States. 


History: En. Sec. 5124, Pol. C. 1895; 
re-en. Sec. 3538, Rev. C. 1907; re-en. Sec. 
5355, R. C. M. 1921. 
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11-3026. (5356) District judge authorized to execute deeds—procedure. 
Wherever an entry has heretofore been made at a land office by a probate 
court of any county in the territory, now state of Montana, for a tract of 
land for a town site, under the provisions of an act of congress entitled, 
“An act for the relief of the inhabitants of cities and towns upon public 
lands,” approved March second, eighteen hundred sixty-seven, or other and 
subsequent acts of congress relating to entering lands for town site pur- 
poses, and such entry shall have been allowed and patent therefor shall have 
been issued by the United States to such probate court, or a judge thereof 
and it shall appear to the district judge of the county in which such town 
site is situated by a verified petition filed with the clerk of said district 
court, that no deed has been issued by the probate judge of such county 
or the district judge thereof as ex-officio probate judge, for any lot or 
tract of land situated in such town site other than streets, alleys, parks, 
or school sites, or that a deed for any such lot or tract has been issued, 
but has not been recorded, and has been lost or cannot be found, the 
district judge shall set a day for the hearing of said petition, and cause 
notice thereof to be published in a newspaper published in the county 
wherein such lands are situated for four successive weeks, and upon proof 
of such publication being made, and at such hearing shall examine such 
_ petition and claim thereunder, and hear such proof as the claimant or 
- elaimants may submit to establish his or their claims thereto; and if the 
district judge shall find that the claimant or claimants is in possession 
of such lot or tract of land or shall by reference to abstracts of title or 
other evidence produced in support thereof, find that the title to such 
lot or tract of land has been derived and deraigned from the person or 
persons who may have originally entered such lot or purchased the same 
at a sale thereof, as provided by the laws of the territory of Montana, or 
the state of Montana, and no conflicting claims shall have been filed, 
the said district judge shall, upon the payment of the fees originally pro- 
vided for the issuance of a deed for such lot or lots, proceed forthwith 
to make and issue to such claimant or claimants a good and sufficient 
deed for such lot or tract of land. 


History. En. Sec. 1, Ch. 9, L. 1919; 
re-en. Sec. 5356, R. C. M. 1921. 


CHAPTER 31 
COMMISSION FORM OF GOVERNMENT 


Section 11-3101. Any city may reorganize under commission form, 
11-3102. Submission to electors—petition and order of election. 
11-3103. Proclamation of election. 
11-3104. Ballots—form. 
11-3105. Certificate of result of election—no further election for two years. 
11-3106. Calling of election to elect city officers. 
11-3107. Manner of conducting election—canvassing votes. 
11-3108. Laws governing city—ordinances—territorial limits and property. 
11-3109. Number of councilmen—vacancies, how filled. 
11-3110. Beginning of term of office. 
11-3111. Tenure of office—expiration of term. 
11-3112. Nomination of candidates—primary election. 
11-3113. Receipt of majority of all votes cast at primary election elects candidate 
. and dispenses with general election, when. 
11-3114. Penalty for working for candidate. 
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11-3115. Fees for filing for office. 

11-3116. Bribery—false answers concerning qualifications of elector—voting by 
disqualified person. 

11-3117. City to be governed by mayor and councilmen—tright to vote. 

11-3118. Quorum of councilmen—recording votes and proceedings. 

11-3119. Rights and powers of mayor—approval of measures. 

11-3120. Powers of council—departments of government. — 

11-3121. Supervisory powers of mayor and councilmen—election of officers— 
police judge. 

11-3122. Creation or discontinuance of other offices—compensation. 

11-3123. Place of office of councilmen—salaries and compensation. 

11-3124. Official bond of mayor and councilmen. 

11-3125. Meetings of council—vice-president. 

11-3126. Ordinances and franchises—how adopted or granted. 

11-3127. Officers not to be interested in contracts, receive passes, or do elec- 
tioneering. 

11-3128. Civil service. 

11-3129. Publication of report by council—examination of accounts. 

11-3130. Revision of appropriations made by former council. 

11-3131. Rules for construction of law—definition of terms. 

11-3132. Recall of elective officers. 

11-3133. Ordinance—how submitted—petition and election. 

11-3134. Taking effect and suspension of ordinances. 

11-3135. Abandonment of commission form. 

11-3136. Requirements of petitions. 

11-3137. Effect of act upon existing laws. 

11-3101. (5366) Any city may reorganize under commission form. Any 


city may abandon its organization and reorganize under the provisions of 
this act, by proceeding as hereinafter provided. 
History: En. Sec. 1, Ch. 57, L. 1911; 43 C.J. Municipal Corporations §135 et 


re-en. Sec. 5366, R. C. M. 1921. seq. 
37 Am. Jur. 685, Municipal Corporations 
References § 72 et seq. 


Cited or applied as chapter 57, laws of 
1911, in Shapard v. City of Missoula, 49 
M 269, 280, 141 P 544; State ex rel. Lease 
v. Wilkinson et al., 59 M 327, 333, 196 P 
878; State v. Dryburgh, 62 M 36, 45, 203 
P 508. 


Commission and other modern forms of 
municipal government as affecting liabil- 
ity of municipality for torts. 30 ALR 473. 

Constitutionality of city manager or 
commission form of municipal government. 
67 ALR 737. 


Municipal Corporations€—48 (1). 


11-3102. (5367) Submission to electors—petition and order of election. 
Upon a petition being filed with the city council, signed by not less than 
twenty-five per cent. of the qualified electors of such city registered for the 
last preceding general city election, praying that the question of reorganiza- 
tion under this act be submitted to the qualified electors of such city, said 
eity council shall thereupon, and within thirty days thereafter, order a 
special election to be held, at which election the question of reorganization of 
such city, under the provisions of this act, shall be submitted to the qualified 
electors of such city. 

Such order of the city council shall specify therein the time when such 
election shall be held, which must be within ninety days from the date of the 
filing of such petition. 


History: En. Sec. 2, Ch. 57, L. 1911; 
amd. Sec. 1, Ch. 2, L. 1915; re-en. Sec. 
5367, R. C. M. 1921. 


11-3103. (5368) Proclamation of election. Upon the city council order- 
ing such special election to be held, the mayor of such city shall issue a 
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proclamation setting forth the purpose for which such special election is 
called, and the date of holding such special election, which proclamation 
shall be published for ten consecutive days in each daily newspaper pub- 
lished in said city, if there be such, otherwise once a week for two consecutive 
weeks in each weekly newspaper published therein, and such proclamation 
shall also be posted in at least five public places within such city. 


History: En. Sec. 3, Ch. 57, L. 1911; 
re-en. Sec. 5368, R. C. M. 1921. 


11-3104. (5369) Ballots—form. At such election the ballots to be used 
shall be printed upon plain, white paper, and shall be headed “Special elec- 
tion for the purpose of submitting to the qualified electors of the city of 
ere Tee MOA (il eed 0G. the question of reorganization of the city of 
pr Ihe wiMv or fed foi alt under chapter (name of chapter containing this 
act) of the acts of the twelfth legislative assembly,” and shall be substan- 
tially in the following form: 


For reorganization of the city of _.....00002.e eee. Under chapter 
(name of chapter containing this act) of the act of the twelfth legislative 
assembly. 

Against reorganization of the city of......... 1 TAMU. POLIO under chapter 
(name of chapter containing this act) of the acts of the twelfth legislative 
assembly. 

Such election shall be conducted and vote canvassed and result declared 
in the same manner as provided by law in respect to other city elections. 


History: En. Sec. 4, Ch. 57, L. 1911; 
re-en. Sec. 5369, R. C. M. 1921. 


11-3105. (5370) Certificate of result of election—no further election for 
two years. If such proposition is adopted, the mayor shall transmit to the 
governor, to the secretary of state, and to the county clerk and recorder, 
each, a certificate stating that such proposition was adopted. 

If such proposition shall not be adopted at such special election, such — 
proposition shall not again be submitted to the electors of such city within 
a period of two years thereafter. 


History: En. Sec. 5, Ch. 57, L. 1911; 
re-en. Sec. 5370, R. C. M. 1921. 


11-3106. (5371) Calling of election to elect city officers. If a majority 
of the votes cast at such election shall be in favor of such proposition, the 
city council must, at its first regular meeting held thereafter, order a special 
election to be held for the purpose of electing a mayor and the number of 
councilmen to which such city shall be entitled, which order shall specify 
the time of holding such election, which must be within ninety days after 
the making of said order, and “tn mayor shall thereupon issue a proclama- 
tion setting forth the purposes for which such special election is called and 
the day of holding the same, which proclamation shall be published for ten 
successive days in each daily newspaper published in such city, if there 
be such, otherwise once a week for two consecutive weeks in each weekly 
newspaper published therein, and a copy thereof shall also be posted at each 
voting place within said city, and also in at least ten of the most public 
places in said city. 
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History: En. Sec. 6, Ch. 57, L. 1911; 43 C.J. Municipal Corporations § 982 et 
amd. Sec. 2, Ch. 2, L. 1915; re-en. Sec. seq. 
5371, R. C. M. 1921. 37 Am. Jur. 688, Municipal Corporations, 
§ 75. 


Municipal Corporations¢-129. 


11-3107. (5372) Manner of conducting election — canvassing votes. 
Such election shall be conducted, the vote canvassed, and result declared in 
the same manner as provided by law in respect to other city elections. 


History: En. Sec. 7, Ch. 57, L. 1911; 
re-en. Sec. 5372, R. C. M. 1921. 


11-3108. (5373) Laws governing city—ordinances—territorial limits 
and property. All laws governing cities of the first, second, and third 
classes, and not inconsistent with the provisions of this act, shall apply to and 
govern cities organized under this act. All by-laws, ordinances, and reso- 
lutions lawfully passed and in force in any such city under its former organ- 
ization shall remain in force until altered or repealed by the council elected 
under the provisions of this act. The territorial limits of such city shall re- 
main the same as under the former organization, and all rights and property 
of every description, which were vested in any such city under its former 
organization, shall vest in the same under the organization herein contem- 
plated, and no right or liability either in favor of or against it, existing at 
the time, and no suit or prosecution of any kind shall be affected by such 
change, unless otherwise provided for in this act. | 

History: En. Sec. 8, Ch. 57, L. 1911; Municipal Corporations¢—48 (2). 


re-en. Sec. 5373, R. C. M. 1921. 43 C.J. Municipal Corporations § 135 et 
seq. 


11-3109. (5374) Number of councilmen—vacancies, how filled. In every 
city of the third class, there shall be a mayor and two councilmen; in every 
city of the second class, a mayor and two councilmen; in every city of the 
first class having a population of less than twenty-five thousand (25,000), a 
mayor and two (2) councilmen, and in every city of the first class having a 
population of twenty-five thousand (25,000), or more, a mayor and four 
(4) councilmen, and the mayor and all councilmen shall be elected at large. 


Vacancies in the office of mayor or councilmen shall be filled by appoint- 
ment made by a majority vote of the remaining members of the council, 
and if, in filling such vacancy, a tie vote should occur, then the person to fill 
said vacancy shall be determined by lot in such manner as said council may 
provide. A person appointed to fill any such vacancy shall hold his office 
until the next general election and until his successor is elected and qualified. 
A person elected to fill a vacancy shall hold office until the expiration of the 
term for which the person he succeeds was elected. 


History: En. Sec. 9, Ch. 57, L. 1911; Municipal Corporations€-126, 149 (1). 
re-en. Sec. 5370, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations §§ 975 
1, Ch. 18, L. 1945. et seq., 1058 et seq. 


11-3110. (5375) Beginning of term of office. The mayor and council- 
men elected at such special election shall qualify, and their terms of office 
shall begin on the first Monday after their election, and the terms of office of 
the mayor and councilmen or aldermen in such city in office at the beginning 


1078 


COMMISSION FORM OF GOVERNMENT 112-3112 


of the term of office of the councilmen first elected under the provisions 
of this act shall then cease and determine, and the terms of office of all 
their appointed officers in force in such city, except as hereinafter pro- 
vided, shall cease and determine as soon as the council shall by resolution 
declare. | 


History: En. Sec. 10, Ch. 57, L. 1911; Municipal Corporations¢-149 (2). 
re-en. Sec. 5375, R. C. M. 1921. 43 C.J. Municipal Corporations § 1058 
et seq. 


11-3111. (5376) Tenure of office — expiration of term. The terms of 
office of the mayor and all councilmen elected at such special election shall 
expire on the first Monday in May of the year following their election. At 
the first regular city election held in the year in which the terms of office 
of the mayor and councilmen elected at such special election shall expire, a 
mayor and two councilmen shall be elected in cities having a population 
of less than twenty-five thousand. The mayor elected at such first general 
city election shall hold office for two years; one of the councilmen elected 
at such first city election shall hold office for one year; and the other 
of such councilmen elected at such first general city election shall hold 
office for two years, beginning with the first Monday in May of that year; 
a mayor and four councilmen shall be elected in cities having a population 
of twenty-five thousand or more; and the mayor elected at such first 
general city election shall hold office for two years. Two of the council- 
men elected at such first general city election shall hold office for one year, 
and the other two of the councilmen elected at such first general city elec- 
tion shall hold office for two years, beginning with the first Monday in 
May of that year; and the terms of office of the mayor and all councilmen 
thereafter elected shall be two years. 

The councilmen elected at the first general city election shall decide 
by lot in such manner as they may select, which thereof shall hold the office 
of councilman the term of which expires one year thereafter, and which 
thereof shall hold the office of councilman, the term of which expires two 
years thereafter. 


History: En. Sec. 11, Ch. 57, L. 1911; 
re-en. Sec. 5376, R. C. M. 1921. 


11-3112. (5377) Nomination of candidates — primary election. (1) 
Candidates to be voted for at all general municipal elections at which a 
mayor or councilmen are to be elected under the provisions of this act shall 
be nominated by a primary election, and no other names shall be placed 
upon the general ballot except those selected in the manner hereinafter pre- 
scribed. The primary election for such nominations shall be held on the 
second Monday preceding the municipal election. The judges of election 
appointed for the municipal election shall be the judges of the primary 
election, and it shall be held at the same places, as far as possible, and the 
‘polls shall be opened and closed at the same hours, with the same clerks as 
are required for said general municipal election. 

(2) Any qualified elector of said city who is the owner of any real 
estate situated therein, desiring to become a candidate for mayor or coun- 
cilman, shall, at least ten days prior to said primary election, file with the 
city clerk a statement of such candidacy in substantially the following form : 
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State of Montana, | 
SS 
Connty0l sient oo keen ee on eee aioe 
Ty feicegs seh ae See Beton ojog-ag-osimixntal-bee-e , being first duly 
SwWOrmy Saye Tall Teste sat go cncs see haes gov lceg olen atnaee att oe nea street, 
city Offa: tug ee pedunty (of iA._«¢...28 eee 


state of Montana; that I am a qualified voter therein; that I am a candi- 
date for nomination to the office of (mayor or councilman) to be voted 
upon at the primary election to be held on the ............ Monday of -:e..5-_. 
19......, and I hereby request that my name be printed upon the orcad 
primary ballot for nomination by such primary election for such office. 


CS1ON Ed) ee ne 
Subscribed and sworn to (or affirmed) before me by ........--.--.-..--------+-+2-0---- 

OY els RMN AE A OnithiSte. fart AT WAV, Ole cctis aaah aes. eel Oe 
(Signed,):)..42 <sh eet. coekt--pene ee 


and shall at the same time file therewith the petition of at least twenty-five 
qualified voters requesting such candidacy. Each petition shall be verified 
by one or more persons as to qualifications and residence, with street num- 
ber, of each of the persons so signing the said petition, and the said petition 
shall be in substantially the following form: 


(3) Petition accompanying nominating statement. 


The undersigned, duly qualified electors of the city of.........0...202-.- 
et Par ack ARR ef Potala os , and residing at the places set opposite our respective 
names hereto, do hereby request that the name of (name of candidate) be 
placed in the ballot as a candidate for nomination for (name of office) at 
the primary election to be held in such city on the ....................--- Monday of 
PAN ce BUR NA site el e , 19........ We further state that we know him to be a 
qualified elector of said city and a man of good moral character, and 
qualified, in our judgment, for the duties of such office. 


Names of qualifying electors. Number. Street. 


(4) Hach signer of a nomination paper shall sign but one such nomina- 
tion paper for the same office, except where more than one officer is to be 
elected to the same office, in which case he may sign as many nomination 
papers as there are officers to be elected, and only one candidate shall be 
petitioned for or nominated in the same nomination paper. 


(5) Immediately upon the expiration of the time of filing the statements 
and petitions for candidates, the said city clerk shall cause to be pub- 
lished for three consecutive days in all the daily newspapers published in 
the city, in proper form, the names of the persons as they are to appear 
upon the primary ballots, and if there be no daily newspaper, then in two 
issues of any other newspapers that may be published in said city; and 
the said clerk shall thereupon cause the primary ballots to be printed, 
authenticated with a facsimile of his signature. Upon the said ballot the 
names of the candidates for mayor, arranged alphabetically, shall first be 
placed, with a square at the left of each name, and immediately below the 
words, “Vote for one.” Following these names, likewise arranged in alpha- 
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betical order, shall appear the names of the candidates for councilmen, with 
a square at the left of each name, and below the names of such candidates 
shall appear the words, “Vote for (giving the number of persons to be 
voted for).” The ballot shall be printed upon plain substantial, white paper, 
and shall be headed: 


Candidates for nomination for mayor and councilmen of the city of 
CS EE at the 


Primary Election; 
but shall have no party designation or mark whatever. The ballots shall 
be in substantially the following form: (Place a cross in the square preced- 
ing the names of the parties you favor as candidates for the respective 
positions). 
Official Primary Ballot. 


Candidates for nomination for mayor and councilmen of the city of 
srocngtenccncnty aig Peep teat eaten at the 


Primary Election. 
For Mayor. 
(Name of candidate. ) 
(Vote for one.) 


For councilman. 
(Name of candidate.) 


RPOCe MGI neat iee seer Beige. wer ae (Giving number to be voted for). 
Official ballot attest : 
(Sionaturejaie..o0.. Maile... dordae,. 
City Clerk. 


(6) Having caused said ballots to be printed, the said city clerk shall 
cause to be delivered at each polling place a number of said ballots equal 
to twice the number of such voters registered in such polling place at the 
last general municipal election. The persons who are qualified to vote 
at the general election shall be qualified to vote at such primary election 
and any person offering to vote may be orally challenged by any elector 
of the city upon any or all of the grounds set forth and specified in section 
23-1220 of these codes, and the provisions of sections 23-1221 to 23-1228, 
inclusive, of these codes shall apply to all challenges made at such election. 
Judges of election shall immediately upon the closing of the polls count 
the ballots and ascertain the number cf votes cast in such precinct for each 
of the candidates for mayor and councilman, and make return thereof 
to the city clerk upon the proper blanks to be furnished by the city clerk 
within six hours of the closing of the polls. On the day following the 
primary election the city clerk shall canvass said returns so received from 
all the polling precincts, and shall make and publish in all the newspapers 
in said city, at least once, the result thereof. Said canvass by the city 
elerk shall be publicly made. 

(7) Ifa mayor is to be elected at such municipal election, the two per- 
sons receiving the highest number of votes shall be the candidates for mayor. 
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If one councilman is to be elected at such municipal election, the two per- 
sons receiving the highest number of votes shall be the candidates for coun- 
cilmen. If two councilmen are to be elected at such general municipal elec- 
tion, the four persons receiving the highest number of votes shall be the 
candidates for councilmen, and if three councilmen are to be elected at such 
municipal election, the six persons receiving the highest number of votes 
shall be the candidates for councilmen, and if four councilmen are to be 
elected at such general municipal election, the eight persons receiving the 
highest number of votes shall be candidates for councilmen at such general 
election, and these shall be the only candidates for mayor and councilmen 
at such general election. 

(8) All electors of cities under this act, who, by ordinances governing 
cities incorporated under the general municipal incorporation law, or by 
charter, would be entitled to vote for the election of officers at any general 
municipal election in such cities, shall be qualified to vote at all elections 
under this act; and the ballots to be used at such general municipal elec- 
tion shall be in the same general form as for such primary elections so far 
as applicable, and in all elections in such cities the election precincts, 
voting places, method of conducting the elections, canvassing of votes, and 
announcing the results shall be the same as by law provided for the elec- 
tion of officers in such cities so far as the same are applicable and not in- 
consistent with the provisions of this act. 


(9) Every person who has been declared elected mayor or councilman, 
shall, within ten days thereafter, take and file with the city clerk his oath of 
office in the form and manner provided by law, and shall execute and give 
sufficient bond to the municipal corporation in the sum of ten thousand 
dollars, conditioned for the faithful performance of the duties of his office, 
which bond shall be approved by the judge of the district court of the 
county in which such city is situated, and filed with the clerk and recorder 
of the county in which such city is situated. 


History: En. Sec. 12, Ch. 57, L. 1911; Elections€-126 (1-7); Municipal Cor- 
re-en. Sec. 5377, R. C. M. 1921. porations€129, 144, 145. 


5 . 7 ‘ 29 C.J.S. Elections §§ 91, 111-118, 130- 
NOTE.—Par. 9 of this section fixing 
the bonds of mayor and councilmen at 134; 43 C.J. Municipal Corporations 88 982 


$10,000.00 is superseded by Sec. 1, Ch. 9, ° seq., 1046 et seq. 
L. 1948 (11-3124) fixing them at $5,000. 


11-3118. (5377.1) Receipt of majority of all votes cast at primary 
election elects candidate and dispenses with general election, when. When- 
ever, in any city operating under a commission form of government, at a 
primary election held in accordance with section 11-3112, a councilman or 
councilmen or a mayor and councilman or councilmen are to be elected, one 
person or candidate for any office to be filled shall receive a majority of all 
votes cast for such office, then such person or persons shall be deemed duly 
elected to the respective office or offices for which he or they receive such 
majority vote. If at such primary election more than two (2) persons are 
candidates for the same office and no one person receives a majority of all 
votes cast for such office then the names of the two persons receiving the 
highest number of votes shall be placed upon the general municipal election 
ballot under the provisions of section 11-3112. If, in any year, all officers to 
be elected are thus elected by a majority vote at such primary election, then, 
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in that event, no general municipal election shall be held in said city for said 
year. 
History: En. Sec. 1, Ch. 13, L. 1933. 


11-3114. (5378) Penalty for working for candidate. Any person who 
shall agree to perform any services in the interest of any candidate for any 
office provided in this act, in consideration of any money or other valuable 
thing for such services performed in the interest of any candidate, shall 
be punished by a fine not exceeding three hundred dollars or be impris- 
oned in the county jail not exceeding thirty days. 


History: En. Sec. 13, Ch. 57, L. 1911; Elections¢=317. 
re-en. Sec. 5378, R. C. M. 1921. 29 C.J.S8. Elections §§ 329, 356. 


11-3115. (5378.1) Fees for filing for office. Every candidate for mayor 
and every candidate for councilman in cities operating under the commission 
form of government shall, at the time of filing his nominating petition pay 
the following fees to the city clerk as filing fee: A candidate for mayor shall 
pay twenty dollars ($20.00), and a candidate for councilman shall pay fifteen 
dollars ($15.00). 

History: En. Sec. 1, Ch. 137, L. 1933. 


11-3116. (5379) Bribery — false answers concerning qualifications of 
elector—voting by disqualified person. Any person offering to give a bribe, 
either in money or other consideration, to any elector, for the purpose of 
influencing his vote at any election provided in this act, or any elector en- 
titled to vote at any such election receiving and accepting such bribe or 
other consideration; any person who agrees, by promise or written state- 
ment, that he will do, or will not do, any particular act or acts, for the 
purpose of influencing the vote of any elector or electors at any election 
provided in this act; any person making false answer to any of the pro- 
visions of this act relative to his qualifications to vote at such election; any 
person wilfully voting or offering to vote at such election who has not been 
a resident of this state for one year next preceding said election, or who is 
not twenty-one years of age, or is not a citizen of the United States, or know- 
ing himself not to be a qualified elector of such precinct where he offers to 
vote; any person knowingly procuring, aiding, or abetting any violation 
hereof, shall be deemed guilty of a misdemeanor, and, upon conviction, shall 
be fined in a sum not less than one hundred dollars nor more than five 
hundred dollars; and be imprisoned in the county jail not less than ten nor 
more than ninety days. 

History: En. Sec. 14, Ch. 57, L. 1911; Elections¢=316. 
re-en. Sec. 5379, R. C. M. 1921. 29 C.J. Elections § 332. 

11-3117. (5380) City to be governed by mayor and councilmen—right to 
vote. Every city shall be governed by a mayor and councilmen, as provided 
in section 11-3109 of this code, each of whom shall have the right to vote on 
all questions coming before the council. 


History: En. Sec. 15, Ch. 57, L. 1911; Municipal Corporations¢=81. 
re-en. Sec. 5380, R. C. M. 1921. 43 C.J. Municipal Corporations § 744. 


11-3118. (5381) Quorum of councilmen—recording votes and proceed- 
ings. In cities having a mayor and two councilmen, the mayor and one 
councilman or two councilmen shall constitute a quorum; and the affirmative 
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vote of the mayor and one councilman, or the affirmative vote of two council- 
men, shall be necessary to adopt or reject any motion, resolution, or ordi- 
nances, or pass any measure, unless a greater number is provided for in 
this act. 


In cities having a mayor and four councilmen, the mayor and two coun- 
cilmen, or three councilmen, shall constitute a quorum, and the affirmative 
vote of the mayor and two councilmen, or the affirmative vote of three 
councilmen, shall be necessary to adopt or reject any motion, resolution, or 
ordinances, or pass any measure, unless a greater number is provided for 
in this act. 

Upon every vote the ayes and nays shall be called and recorded, and 
every motion, resolution, or ordinance shall be reduced to writing and read 
before the vote is taken thereon. 

History: En. Sec. 16, Ch. 57, L. 1911; Municipal Corporations¢~90, 97. 
re-en. Sec. 5381, R. C. M. 1921. 43 C.J. Municipal Corporations §§ 766 et 
seq., 774 et seq. 

11-3119. (5382) Rights and powers of mayor — approval of measures. 
The mayor shall preside at all meetings of the council; he shall have the same 
power to vote as other members of the council; he shall have no power to 
veto any measure; but every resolution or ordinance passed by the council 
must be signed by the mayor, or by two councilmen, and must be recorded 
before the same shall be in force. 


History: En. Sec. 17, Ch. 57, L. 1911; Municipal Corporations¢~168. 
re-en. Sec. 5382, R. C. M. 1921. 43 C.J. Municipal Corporations § 1187 
et seq. 


11-3120. (5383) Powers of council—departments of government. The 
council shall have and possess and the council and its members shall exercise 
all executive, legislative, and judicial powers and duties now had, possessed, 
and exercised by the mayor, city council, board of public works, park com- 
missioners, board of police and fire commissioners, board of water-works 
trustees, board of library trustees, attorney, assessor, treasurer, auditor, 
city engineer, and other executive and administrative offices in cities organ- 
ized under the general municipal incorporation laws. 

The executive and administrative powers, authority, and duties in such 
cities shall be distributed into and among departments as follows: 

In cities having a mayor and two councilmen, into three departments— 

1. A department of accounts, finance, and public property ; 

2. A department of public safety and charity ; 

3. A department of streets, public improvements, and parks. 

In cities having a mayor and four councilmen, into five departments— 

A department of public affairs ; 

A department of accounts and finance; 

A department of public safety and charity ; 

A department of street and public improvements ; 
A department of parks and public property. 

The council shall determine the powers and duties to be performed by 
each department of the city; shall prescribe the powers and duties of 
officers and employees; may assign particular officers and employees to 
one or more of the departments; may require an officer or employee to 
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perform duties in two or more departments; and may make such rules 
and regulations as may be necessary or proper for the efficient and eco- 
nomical conduct of the business of the city. 


History: En. Sec. 18, Ch. 57, L. 1911; Municipal Corporations€60, 177. 
re-en. Sec. 5383, R. C. M. 1921. 43 C.J. Municipal Corporations §§ 741 et 
seq., 1251 et seq. 


11-3121. (5384) Supervisory powers of mayor and councilmen—election 
of officers—police judge. In cities having a mayor and two councilmen, the 
mayor shall be superintendent of the department of accounts, finance, and 
publie property, and in cities having a mayor and four aldermen, the mayor 
Shall be superintendent over the department of public affairs, and the mayor 
shall have general supervision over all departments of the city and over all 
matters connected with said city, and the council shall, at its first regular 
meeting after the election of its members, designate, by majority vote, one 
councilman to be superintendent over each department of the city, but such 
designation may be changed whenever it appears that the public service 
would be benefited thereby. 

The council shall at its first regular meeting after the election of its 
members, or aS soon thereafter as practicable, elect by majority vote the 
following officers: a city clerk, a city treasurer, a city attorney, a city 
auditor, a city engineer, a city physician, a chief of the fire department, a 
chief of the police department, a commissioner of weights and measures, a 
street commissioner, library trustees, cemetery trustees, and such other offi- 
cers and assistants as shall be provided for by ordinance, and which may be 
necessary to the proper and efficient conduct of the affairs of the city; pro- 
vided, however, that the council may, by ordinance, consolidate any of the 
offices the election to which is made by the council, and may require any 
officer elected by the council to perform the duties of any other officer; and 
shall appoint a police judge with the authority now conferred by existing 
laws. The tenure in office of a chief of the fire department and other officers 
of the fire department shall be governed by the provisions of section 11-1902 
and section 11-1903 of this code. Any officer or assistant, elected or ap- 
pointed by the council may be removed from office at any time by a major- 
ity vote of the members of the council, except as otherwise provided in this 
act. 


History: En. Sec. 19, Ch. 57, L. 1911; Municipal Corporations€=131, 177%. 
re-en. Sec, 5384, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations §§ 992, 
1, Ch. 73, L. 1943. 1253. 


11-3122. (5385) Creation or discontinuance of other offices—compensa- 
tion. The council shall have power from time to time to create, fill, and 
discontinue offices and employment other than herein prescribed, according 
to their judgment of the needs of the city, and, by majority vote of all the 
members, remove any such officer or employee except as otherwise provided 
for in this act; and may, by resolution or otherwise, prescribe, limit, or 
change the compensation of such officers or employees. 


History: En. Sec. 20, Ch. 57, L. 1911; Municipal Corporations¢~126. 
re-en. Sec. 5385, R. C. M. 1921. 43 C.J. Municipal Corporations § 975 et 
seq. 


11-3123. (5386) Place of office of councilmen—salaries and compensa- 
tion. The council shall have their office at the city hall, and their total com- 
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pensation shall be as follows: In cities of the third class having a popula- 
tion of less than three thousand (3,000), the annual salary of the mayor 
shall be six hundred ($600.00) dollars, and the annual salary of each council- 
man shall be five hundred ($500.00) dollars; in cities of the third class 
having a population of three thousand (3,000) or more, the annual salary of 
the mayor shall be one thousand ($1,000.00) dollars, and the annual salary 
' of each councilman shall be nine hundred ($900.00) dollars; in cities of the 
second class, the annual salary of the mayor shall be one thousand six 
hundred and fifty. ($1,650.00) dollars, and the annual salary of each council- 
man shall be one thousand five hundred ($1,500.00) dollars; in cities of the 
first class having a population of less than thirty thousand (30,000), the 
annual salary of the mayor shall be thirty-six hundred ($3600.00) dollars, 
and the annual salary of each councilman shall be three thousand ($3,000.00) 
dollars; in cities of the first class having a population of thirty thousand 
(30,000) and less than fifty thousand (50,000), the annual salary of the 
mayor shall be four thousand ($4,000.00) dollars, and the annual salary of 
each councilman shall be thirty-four hundred ($3400.00) dollars; and cities of 
the first class having a population of fifty thousand (50,000) or more, the 
annual salary of the mayor shall be four thousand five hundred ($4,500.00) 
dollars, and the annual salary of each councilman shall be three thousand 
five hundred ($3,500.00) dollars. 


Any increase in salary occasioned by the advance in class or increase in 
population of any city shall commence with the month next after the publica- 
tion. of the census showing such advance in class or increase in population. 


Every other officer or assistant shall receive such salary or compensation 
as the council shall by ordinance from time to time provide, payable in equal 
monthly installments, or at such shorter periods as the council shall de- 
termine. 

The salary or compensation of all other employees of such city shall be 
fixed by the council, and shall be payable monthly, or at such shorter periods 
as the council shall determine. 

History: En. Sec. 21, Ch. 57, L. 1911; 
re-en. Sec. 5386, R. C. M. 1921; amd. Sec. 
1, Ch. 75, L. 1945. 

11-3124. Official bond of mayor and councilmen. That hereafter the offi- 
cial bond required by the mayor or councilmen of a municipal corporation 
operating under the commission form of government shall be in the sum of 
five thousand dollars ($5,000.00). 

History: En. Sec. 1, Ch. 9, L. 1943. 


11-3125. (5387) Meetings of council—vice-president. Regular meetings 
of the council shall be held on the first Monday after the election of coun- 
cilmen, and thereafter at least once each month. The council shall provide by 
ordinance for the time for holding regular meetings, and special meetings 
may be called from time to time by the mayor or two councilmen. All meet- 
ings of the council, whether regular or special, at which any person not a 
city officer is admitted, shall be open to the public. 

The mayor shall be president of the council and shall preside at its 
meetings, and shall supervise all departments of the city and report and 
recommend to the council for its action all matters requiring attention in 
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any department. The council shall, at its first regular meeting, select one 
of its members for vice-president of the council, and in case of a vacancy in 
the office of mayor, or the absence or inability of the mayor, he shall per- 
form the duties of the mayor. 


History: En. Sec. 22, Ch. 57, L. 1911; Municipal Corporations¢—83, 86. 
re-en. Sec. 5387, R. C. M. 1921. 43 C.J. Municipal Corporations §§ 745 et 
seq., 754 et seq. 


11-3126. (5388) Ordinances and franchises—how adopted or granted. 
Every ordinance or resolution appropriating money, or ordering any street 
improvement or sewer, or making or authorizing the making of any con- 
tract, or granting any franchise or right to oceupy or use the streets, 
highways, bridges, or public places in the city for any purpose, shall be 
complete in the form in which it is finally passed, and remain on file 
with the city clerk for public inspection at least one week before the 
final passage or adoption thereof. No franchise or right to occupy or use 
the streets, highways, bridges, or public places in any such city shall be 
eranted, renewed, or extended, except by ordinance, and every franchise 
or grant for interurban or street railways, gas, or water-works, electric 
light, or power plant, heating plant, telegraph or telephone systems, or 
other public service utilities, or renewal or extension of any such franchise 
or grant within such city, must be authorized or approved by a majority 
of the electors voting thereon at a general or special election, as provided 
in sections 11-1207, 11-1208 and 11-1209 of this code. 

History: En. Sec. 23, Ch. 57, L. 1911; for the creation of an improvement dis- 
re-en. Sec, 5388, R. C. M. 1921. trict. Shapard v. City of Missoula, 49 M 


269, 280, 141 P 544. 
Operation and Effect 


The fact that a city has adopted the Municipal Corporations€-106 (1), 279, 
commission form of government does not 285. 

render an ordinance or resolution, enacted 43 & 44 C.J. Municipal Corporations 
as in this section directed, any the less §§ 812, 2342 et seq., 2379 et seq. 
indispensable as a part of the proceedings 


11-3127. (5389) Officers not to be interested in contracts, receive passes, 
or do electioneering. No officer or employee elected or appointed in any 
such city shall be interested, directly or indirectly, in any contract or job for 
work or materials, or the profits thereof, or materials, supplies, or services 
to be furnished or performed for the city; and no such officer or employee 
shall be interested, directly or indirectly, in any contract or job for work 
or materials, or the profits thereof, or services to be furnished or per- 
formed for any person, firm, or corporation operating interurban railway, 
street railway, gas-works, water-works, electric light or power plant, heat- 
ing plant, telegraph line, telephone exchange, or other public utility within 
the territorial limits of said city. No such officer or employee shall accept 
or receive, directly or indirectly, from any person, firm, or corporation 
operating within the territorial limits of said city, any interurban railway, 
street railway, gas-works, water-works, electric light or power plant, heating 
plant, telegraph line, or telephone exchange, or other business using or 
operating under a public franchise, any frank, free pass, free ticket, or free 
service, or accept or receive, directly or indirectly, from any such person, 
firm, or corporation, any other service upon terms more favorable than is 
granted to the public generally. Any violation of the provisions of this 
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section shall be a misdemeanor, and every such contract and agreement 
shall be void. 

Such prohibition of free transportation shall not apply to policemen or 
firemen in uniform; nor shall any free service to the city officials here- 
tofore provided by any franchise or ordinance be affected by this section. 
Any officer or employee of such city who, by solicitation or otherwise, shall 
exert his influence, directly or indirectly, to influence other officers or 
employees of such city to adopt his political views, or to favor any par- 
ticular person or candidate for office, or who shall in any manner con- 
tribute money, labor, or other valuable thing to any person for election 
purposes, shall be guilty of a misdemeanor, and, upon conviction, shall 
be punished by a fine not exceeding three hundred dollars, or by imprison- 
ment in the county jail not exceeding thirty days. 


History: En. Sec. 24, Ch. 57, L. 1911; Relation as creditor of contracting party 
re-en. Sec. 5389, R. C. M. 1921. as constituting interest within statute 
against public officer being interested in 
Elections¢—317; Municipal Corporations public contract. 73 ALR 1352. 


€—231 (1). Relationship as disqualifying interest 
29 C.J.S. Elections §§ 329, 356; 44 C.J. within statute making it unlawful for an 
Municipal Corporations § 2169 et seq. officer to be interested in a public contract. 


43 Am. Jur. 128, Public Officers, § 328. 74 ALR 792. 


11-3128. (5390) Civil service. (1) Immediately after organizing, the 
council shall, by ordinance, appoint three civil service commissioners, who 
shall hold office, one until the first Monday in April in the second year, one 
until the first Monday in April of the fourth year, and one until the first 
Monday in April of the sixth year after his appointment. Each succeeding 
council shall, as soon as practicable after organizing, appoint one commis- 
sioner for six years, who shall take the place of a commissioner whose term 
of office expires. The chairman of the commission for each biennial period 
shall be the member whose term first expires. No person while on the said 
commission shall hold or be a candidate for any office of public trust. Two 
of said members shall constitute a quorum to transact business. The com- 
missioners must be citizens of Montana and residents of the city for more 
than three years next preceding their appointment. 

(2) The council may remove any of said commissioners during their 
term of office for cause, a majority of councilmen voting in favor of such 
removal, and shall fill any vacancy that shall occur in said commission 
for the unexpired term. The city council shall provide suitable rooms in 
which the said civil service commission shall hold its meetings; it shall 
have a clerk, who shall keep a record of all its meetings, such city to 
supply the said commission with all necessary equipment to properly attend 
to such business. 

(3) Before entering upon the duties of his office, each of said commis- 
sioners shall take and subscribe an oath, which shall be filed and kept in the 
office of the city clerk, to support the constitution of the United States 
and of the state of Montana, and to obey the laws, and to aid to secure 
and maintain an honest and efficient force, free from partisan distinction 
or control, and to perform the duties of his office to the best of his ability. 

(4) Said commission shall, on the first Monday of April and October of 
each year, or oftener if it shall be deemed necessary, under such rules 
and regulations as may be prescribed by the council, hold examinations 


1088 


COMMISSION FORM OF GOVERNMENT 11-3128 


for the purpose of determining the qualifications of applicants for posi- 
tions, which examination shall be practical, and shall fairly test the 
fitness of the persons examined to discharge the duties of the position to 
which they seek to be appointed. Such commission shall, as soon as 
possible after such examination, certify to the council double the num- 
ber of persons necessary to fill vacancies, who, according to the records, 
have the highest standing for the position they seek to fill as a result of 
such examination, and all vacancies which occur that come under the civil 
service, prior to the date of the next regular examination, shall be filled 
from said list so certified; provided, however, that should the list for any 
cause be reduced to less than three for any division, then the couneil or 
the head of the proper department may temporarily fill’a vacancy, but 
not to exceed thirty days. 

(5) All persons subject to such civil service examination shall be subject 
to removal from office or employment by the council for misconduct or 
failure to perform their duties under such rules and regulations as it may 
adopt, and the chief of police, chief of the fire department, or any super- 
intendent or foreman in charge of municipal work, may peremptorily sus- 
pend or discharge any subordinate then under his direction for neglect of 
duty or disobedience of his orders, but shall, within twenty-four hours 
thereafter, report such suspension or discharge, and the reason therefor, to 
the superintendent of his department, who shall thereupon affirm or revoke 
such discharge or suspension, according to the facts. Such employee (or 
the officer discharging or suspending him) may, within five days of such 
ruling, appeal therefrom to the council, which shall fully hear and deter- 
mine the matter. 

_ (6) The council shall have the power to enforce the attendance of wit- 
nesses, the production of books and papers, and power to administer 
oaths in the same manner and with like effect, and under the same pen- 
alties, as in the case of magistrates exercising criminal or civil jurisdiction 
under the statutes of Montana. 

(7) Said commissioners shall make an annual report to the council, and 
it may require a special report from said commissioners at any time; and 
said council may prescribe such rules and regulations for the proper con- 
duct of the business of the said commission as shall be found expedient 
and advisable, including restrictions on appointment, promotions, removals 
for cause, roster of employees, certificates of records to the auditors, and 
restrictions on payment to persons improperly employed. 

(8) The council of such city shall have power to pass ordinances im- 
posing suitable penalties for the punishment of persons violating any of the 
provisions of this act relating to the civil service commission. 

(9) The provisions of this section shall apply to all appointive officers 
and employees of such city, except those especially named in section 11-3121 
of this code, commissioners of any kind, laborers whose occupation requires 
no special skill or fitness, election officials, and mayor’s secretary and 
assistant attorney, where such officers are appointed. 

(10) All officers and employees in any said city shal. be elected or ap- 
pointed with reference to their qualifications and fitness, and for the good of 
the public service, and without reference to their political faith or party 
affiliations. 
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(11) It shall be unlawful for any candidate for office in any such city, 
directly or indirectly, to give or promise any person or persons any office, 
position, employment, benefit, or anything of value for the purpose of in- 
fluencing or obtaining the political support, aid, or vote of any person or 
persons. 

(12) Hvery elective officer in any such city shall, within thirty days 
after qualifying, file with the city clerk, and publish at least once in the 
daily newspaper of general circulation, or weekly, if there be no daily news- 
paper published, his sworn statement of all his election and campaign 


expenses, and by whom such funds were contributed. 
Any violation of the provisions of this section shall be a misdemeanor, 
and give ground for the removal from office. 


History: En. Sec. 25, Ch. 57, L. 1911; 
re-en. Sec. 5390, R. C. M. 1921. 


Operation and Effect 


A police officer may be suspended or 
discharged for neglect of duty or disobedi- 
ence of orders by the chief of police under 
this section, subject to review by the 
superintendent of the police department, 
from whose order of approval the accused 
may appeal to the city council; or by the 
council under sections 11-1805 and 11-1806, 
upon charges filed with it, a copy of which 
must be furnished to him, after a trial had 
on at least two days’ notice. State ex rel. 
Lease v. Wilkinson et al., 59 M 327, 333, 
196 P 878. 

Id. Where an acting chief of police 
merely recommended to the council that 
a police officer be removed from office, 
but did not actually suspend or discharge 
him, in conformity with this section, there 
was no order from which he could appeal, 
and his attempted appeal was ineffectual 
for any purpose. 


11-3129. 
counts. 


The chief of a fire department of a city 
operating under the commission form of 
government was removed by the council, 
his name, however, being restored to the 
roll of members, thus entitling him to the 
safeguards afforded him as such member 
under the civil service rules of the fire- 
men’s act. He later was suspended under 
this section, but a hearing on his appeal 
was not accorded him. Held, that failure 
to hear his appeal rendered the order of 
suspension of no effect, automatically re- 
instated him, and entitled him to compen- 
sation during the period of his suspension. 


‘State v. Dryburgh, 62 M 36, 45, 203 P 


508. 


Municipal Corporations€=131 et seq., 
133, 158. 

43 C.J. Municipal Corporations §§ 982 
et seq., 983, 1127 et seq. 

10 Am, Jur. 921, Civil Service. 

Aequiescence or delay as affecting rights 
of public employees illegally discharged, 
suspended, or transferred. 145 ALR 767. 


( 5391). Publication of report by council—examination of ac- 
The council shall each month print in pamphlet form a detailed 


itemized statement of all of the receipts and expenses of the city and a 
summary of its proceedings during the preceding month, and furnish printed 
copies thereof to the state library, the city library, the daily newspaper of 
the city, and persons who shall apply therefor at the office of the city clerk. 
The state examiner shall have the power and it shall be his duty to make at 
least one examination each year of the books and accounts of any city 
operating under the commission form of government, and to prescribe the 
necessary records and systems of accounting as provided in sections 82-1002 
to 82-1010, inclusive, and the actions of the city commissioners and all other 
officers thereof shall be subject to the provisions of said sections, and such 
city shall pay the fee provided for in section 5-905. 


History: En. Sec. 26, Ch. 57, L. 1911; 
re-en. Sec. 5391, BR. C. M. 1921; amd. Sec. 
1, Ch. 52, L. 1943. 


11-3130. 


Municipal Corporations¢—885, 
44 C.J. Municipal Corporations § 4120 
et seq. 


(5392) Revision of appropriations made by former council. 


If, at the beginning of the term of office of the first council elected in such 
1090 


COMMISSION FORM OF GOVERNMENT 11-3132 


city under the provisions of this act, the appropriations for the expendi- 
tures of the city government for the current fiscal year have been made, 
said council shall have power, by ordinance, to revise, repeal, or change said 
appropriations, and to make additional appropriations. 


History: En. Sec. 27, Ch. 57, L. 1911; Municipal Corporations€—890, 
re-en. Sec. 5392, R. C. M. 1921. 44 C.J. Municipal Corporations § 4126 
et seq. 


-11-3131. (5393) Rules for construction of law—definition of terms. In 
the construction of this act the following rules shall be observed, unless such 
construction would be inconsistent with the manifest intent, or repugnant 
to the context of the statute ; 


1. The words “councilman” or “alderman” shall be construed to mean 
“councilman” when applied to cities under this act ; 

2. When an office or officer is named in any law referred to in this 
act, it shall, when applied to cities under this act, be construed to mean 
the office or officer having the same function or duties under the provisions 
of this act, or under ordinances passed under authority thereof ; 

3. The words “franchise” or “right” shall include every special privi- 
lege in the streets, highways, and public places of the city, whether granted 
by the state or the city, which does not belong to citizens generally by com- 
mon right; 

4. The word “electors” shall be construed to mean persons qualified 
to vote for elective offices at regular municipal elections. 


History: En. Sec. 28, Ch. 57, L. 1911; Municipal Corporations¢—124 (1). 
re-en. Sec. 5393, R. C. M. 1921. 43 C.J. Municipal Corporations § 97414 
; et seq. 


11-3182. (5394) Recall of elective officers. (1) The holder of any 
elective office may be removed at any time by the electors qualified to vote 
for a successor of such incumbent. The procedure to effect the removal of 
an incumbent of an elective office shall be as follows: A petition signed by 
twenty-five per cent of all qualified electors registered for the last preced- 
ing general municipal election, demanding an election of a successor of 
the person sought to be removed, shall be filed with the city clerk, which 
petition shall contain a general statement of the grounds for which the 
removal is sought. The signatures to the petition need not be appended 
to one paper, but each signer shall add to his signature his place of 
residence, giving the street and number. One of the signers of such paper 
shall make oath before an officer competent to administer oaths that the 
statements therein are true as he believes, and that each signature to the 
paper appended is the genuine signature of the person whose name it pur- 
ports to be. 

(2) Within ten days from the date of filing such petition the city clerk 
shall examine, and from the voters’ register ascertain whether or not said 
petition is signed by the requisite number of qualified electors, and, if 
necessary, the council shall allow him extra help for that purpose; and he 
shall attach to said petition his certificate, showing the result of said ex- 
amination. If, by the clerk’s certificate, the petition is shown to be insuffi- 
cient, it may be amended within ten days from the date of said certificate. 
The clerk shall, within ten days after such amendment, make like ex- 
amination of the amended petition, and if his certificate shall show the same 
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to be insufficient, it shall be returned to the person filing the same; without 
prejudice, however, to the filing of a new petition to the same effect. If the 
petition shall be deemed to be sufficient, the clerk shall submit the same to 
the council without delay. If the petition shall be found to be sufficient, the 
council shall order and fix a date for holding said election, not less than 
seventy days nor more than eighty days from the date of the clerk’s cer- 
tificate to the council that a sufficient petition 1s filed. 


(3) The council shall make, or cause to be made, publication of notice 
and all arrangements for holding such election, and the same shall be con- 
ducted, returned, and the result thereof declared, in all respects as are 
other elections. 


(4) As far as applicable, except as otherwise herein provided, nomina- 
tions hereunder shall be made without the intervention of a primary elec- 
tion by filing with the clerk, at least ten days prior to said special election, a 
statement of candidacy accompanied by a petition signed by electors 
entitled to a vote at said special election, equal in number to at least ten 
per cent of the entire number of persons registered to vote at the last 
preceding general municipal election, which said statement of candidacy 
and petition shall be substantially in the form set out in section 11-3112 of 
this code, so far as the same is applicable, substituting the word “special” 
for the word “primary” in such statement and petition, and stating therein 
that such person is a candidate for election instead of nomination. 


(5) The ballot for such special election shall be in substantially the fol- 
lowing form: | 


A} 


Official Ballot. 


Special election for the balance of the unexpired term OLs ye yeu he See 
FESR i ROR ed eR he, ye ARADO Lt oj for , 


(Vote for one only.) 
(Name of candidates. ) 
Name of present incumbent. 


Official ballot attest. 


(Signature) cos. let) 2. abe08 eee : 
City Clerk. 


(6) The successor of any officer so removed shall hold office during the 
unexpired term of his predecessor. Any person sought to be removed may 
be a candidate to succeed himself, and unless he requests otherwise in 
writing, the clerk shall place his name on the official ballot without nomi- 
nation. In any such removal election, the candidate receiving the highest 
number of votes shall be declared elected. At such election, if some other 
person than the incumbent receives the highest number of votes, the in- 
cumbent shall thereupon be deemed removed from the office upon the 
qualification of his suecessor. In case the party who receives the highest 
number of votes should fail to qualify within ten days after receiving 
notification of the election, the office shall be deemed vacant. If the in- 
cumbent receive the highest number of votes, he shall continue in office. 
The said method of removal shall be cumulative, and additional to the 
methods heretofore provided by law. 
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History: En. Sec. 29, Ch. 57, L. 1911; 43 C.J. Municipal Corporations § 1097 
amd. Sec. 3, Ch. 2, L. 1915; re-en. Sec. et seq. 
5394, R. C. M. 1921. 37 Am. Jur. 874, Municipal Corporations, 
§ 247 et seq. 


Municipal Corporations€-159 (1). 


11-3133. (5395) Ordinance — how submitted — petition and election. 
Any proposed ordinance may be submitted to the council by petition signed 
by electors of the city equal in number to the percentage hereinafter re- 
quired. The signature, verification, inspection, certification, amendment, and 
submission of such petition shall be the same as provided for petition under 
the preceding section. If the petition accompanying the proposed ordi- 
nance be signed by electors equal in number to twenty-five per centum of 
the entire number of persons registered to vote at the last preceding general 
election, and contains a request that the said ordinance be submitted to a 
vote of the people, if not passed by the council, such council shall either: 

(a) Pass each ordinance without alteration within twenty days after 
the attachment of the clerk’s certificate to the accompanying petition; or, 

(b) Forthwith, after the clerk shall attach to the petition accompany- 
ing such ordinance his certificate of sufficiency, the council shall call a 
special election, unless a general municipal election is fixed by law within 
thirty. days thereafter, and at such special or general municipal election, 
if one is so fixed, such ordinance shall be submitted to the vote of the 
electors of such city. 

But if the petition is signed by not less than ten nor more than twenty- 
five per centum of the electors, as above defined, then the council shall, 
within twenty days, pass said ordinance without change, or submit the 
same at the next general city election occurring after the clerk’s certifi- 
eate of sufficiency is attached to said petition. 

The ballots used when voting upon said ordinance shall contain these 
words: ‘For the ordinance” (stating the nature of the proposed ordinance), 
and “Against the ordinance” (stating the nature of the proposed ordinance). 
If a majority of the qualified electors voting on the proposed ordinance shall 
vote in favor thereof, such ordinance shall thereupon become a valid and 
binding ordinance of the city; and any ordinance proposed by the petition 
of’ which shall be adopted by a vote of the people cannot ‘be repealed or 
amended except by a vote of the people. 

Any number of proposed ordinances may be voted upon at the same 
election, in accordance with the provisions of this section; but there shall 
not be more than one special election in any period of six months for such 
purposes. 

The council may submit a proposition for the repeal of. any such ordi- 
nance, or for amendments thereto, to be voted upon at any succeeding 
general city election; and should such proposition so submitted receive a 
majority of the votes cast thereon at such election, such ordinance shall 
thereby be repealed or amended accordingly. Whenever any ordinance or 
proposition is required by this act to be submitted to the voters of the city 
at any election, the city clerk shall cause such ordinance or proposition to 
be published once in each of the daily newspapers published in such city, 
and if there be none, then one time in each weekly newspaper published 
therein; such publication to be not more than twenty nor less than five days 
before the submission of such proposition or ordinance to be voted on. 
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History: En. Sec. 30, Ch. 57, L. 1911; Municipal Corporations¢108. 
re-en. Sec. 5395, R. C. M. 1921. 43 C.J. Municipal Corporations § 946 et 
seq. 

11-3134. (5396) Taking effect and suspension of ordinances. No ordi- 
nance passed by the council, except when otherwise required by the general 
laws of this state or the provisions of this act, except an ordinance for the 
' immediate preservation of the public peace, health, or safety, which contains 
a statement of its urgency, and is passed by a two-thirds vote of the council, 
shall go into effect before ten days from the time of its final passage; and 
if, during said ten days, a petition signed by electors of the city equal 
in number to at least twenty-five per centum of the entire number of persons 
registered to vote at the last preceding general municipal election, pro- 
testing against the passage of such ordinance, be presented to the council, 
the same shall thereupon be suspended from going into operation, and it 
shall be the duty of the council to reconsider such ordinance; and if the 
same is not entirely repealed, the council shall submit the ordinance, as is 
provided by subdivision (b) of the preceding section, to the vote of the 
electors of the city, either at a general election or at a special municipal 
election to be called for that purpose; and such ordinance shall not go into 
effect or become operative unless a majority of the qualified electors voting 
on the same shall vote in favor thereof. Said petition shall be in all re- 
spects in accordance with the provisions of the preceding section, except as 
to the percentage of signers, and be examined and certified to by the clerk 
in all respects as therein provided. 


History: En. Sec. 31, Ch. 57, L. 1911; Municipal Corporations¢~120. 
re-en. Sec. 5396, R. C. M. 1921. 43 C.J. Municipal Corporations § 901 et 
seq. 


11-3135. (5397) Abandonment of commission form. Any city which 
shall have operated for more than one year under the provisions of this act 
may abandon such organization hereunder and accept the provisions of the 
general law of the state then applicable to cities of its population. 


Upon the petition of not less than twenty-five per cent of the electors 
of such city registered for the last preceding general election, a special 
election shall be ealled, at which the following proposition only shall be 
submitted: 

“Shall the city of (mame the city) abandon its organization under 
chapter 57 of the acts of the twelfth legislative assembly and become a city 
under the general law governing cities of like population; or if formerly or- 
ganized under special charter shall resume said special charter ?”’ 

If the majority of the votes cast at such special election be in favor of 
such proposition, the officers elected at the next succeeding biennial elec- 
tion shall be those then prescribed by the general law of the state for cities 
of like population, and upon the qualification of such officers such city shall 
become a city under such general law of the state, but such change shall not 
in any manner or degree affect the property, rights, or liabilities of any 
nature of such city, but shall merely extend to each change in its form of 
government. 

The sufficiency of such petition shall be determined, the election ordered 
and conducted, and the results declared, generally as provided for by 
section 11-3132 of this code, in so far as the provisions thereof are appli- 
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cable; or if now organized under special charter, may resume said special 
charter. Whenever the form of government of any city is determined by a 
vote of the people under the provision of this section, the same question shall 
not be submitted again for a period of two years, and any ordinance adopted 
by a vote of the people shall not be repealed or the same question submitted 
for a period of two years. ; 
History: En. Sec. 32, Ch. 57, L. 1911; 


amd. Sec. 1, Ch. 128, L.- 1913; re-en. Sec. 
5397, R. C. M. 1921. . 


11-3136. (5398) Requirements of: petitions. Petition provided for in 
this act shall be signed by none but legal voters of the city. Hach petition 
shall contain, in addition to the names of the petitioners, the street and 
house number in which the petitioner resides, his age, and length of resi- 
dence in the city. It shall also be accompanied by the affidavit of one or more 
legal voters of the city, stating that the signers thereof were, at the time 
of signing, legal voters of said city, and the number of signers at the time 
the affidavit was made. , 


History: En. Sec. 33, Ch. 57, L. 1911; 
re-en. Sec. 5398, R. C. M. 1921. 


11-3137... (5399) Effect of act upon existing laws. All acts and parts of 
acts, and all laws, not inconsistent with any of the provisions of this act, 
now in force or hereafter enacted relative to municipal corporations, are 
hereby continued in full force and effect, and shall be considered and con- 
strued as not repealed by this act, except in so far as the same may be in 
conflict or inconsistent with the provisions of this act. 


History: En. Sec. 34, Ch. 57, L. 1911; 
re-en. Sec. 5399, R. C. M. 1921. 


Municipal Corporations¢48 (1). 
43 C.J. Municipal Corporations § 135 et 
seq. 


CHAPTER 32 
COMMISSION-MANAGER FORM OF GOVERNMENT 
Section 11-3201. 


Any city may reorganize under commission-manager form. 


11-3202. Submission of question to electors—petition and order of election. 

11-3203. Proclamation of election. 

11-3204. Ballots—form. 

11-3205. Certificate of result of election—election not to be held within two years 
after failure to adopt. 

11-3206. Special election for electing commissioners. 

11-3207. Manner of conducting election—canvassing votes. 

11-3208. Laws governing city—ordinances—territorial limits and property. 
11-3209. Organization of communities or groups of communities as municipality 
—election proclamation—election of commissioners. i 

11-3210. Powers of municipalities under commission-manager plan. 

11-3211. Form of government to be known as commission-manager plan—com- 
position of commission—powers. . 

11-3212. Qualification of commissioners—tenure of office—expiration of terms. 

11-3213. Filling of vacancies in commission. 

11-3214. Qualifications of commissioners—holding other public office forbidden— 
interest in contracts not allowed—accepting gratuities forbidden. 

11-3215. Nomination of candidates—primary election. 

11-3216. Ballots—form, contents and distribution—qualification of electors— 
conduct of election. | 

11-3217. Arrangement of names of candidates on ballot. 

11-3218. Date of holding regular elections—special elections. 

11-3219. ‘Filing of election expenses of candidates—penalty for violations. 

11-3220. Recall of commissioners—petition for recall. 

11-3221. Issuance of petition papers. 
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11-3222. 
11-3223. 
11-3224. 
11-3225. 


11-3226. 
11-3227. 
11-3228. 
11-3229. 


11-3230. 


11-3231. 
11-3232. 


11-3233. 
11-3234. 
11-3235. 
11-3236. 


11-3237. 
11-3238. 


11-3239. 
11-3240. 
11-3241. 
11-3242. 
11-3243. 


11-3244. 
11-3245. 


11-3246. 


11-3247. 
11-3248. 
11-3249. 


11-3250. 
11-3251. 


11-3252. 
11-3253. 


11-3254. 
11-3255. 


11-3256. 
11-3257. 
11-3258. 
11-3259. 


11-3260. 
11-3261. 


11-3262. 
11-3263. 
11-3264. 
11-3265. 
11-3266. 
11-3267. 


CITIES AND TOWNS 


Signatures and affidavit to petition papers. 

Assembling and filing of petition papers. 

Notification of officer—recall election. 

Ballots at recall election—requirements—nomination of candidates to 
fill vacancies. 

Effect of majority vote for or against recall. 

Limitation upon time of filing recall petition. 

Working for candidate forbidden. 

Bribery—false answers concerning qualifications of elector—voting by 
disqualified person. : 

Proposed ordinances—how submitted—requirements of petition to 
submit. 

Signatures and affidavit to petitions. 

Assembling and filing of petition papers—hearing upon proposed ordi- 
nances—submission to electors. 

Submission of petition and proposed ordinance to clerk. 

When proposed ordinance is to be submitted to electors. 

Contents of ballot—when proposed ordinance becomes effective. 

Repealing ordinances—publication, amendment and repeal of initiated 
ordinances. 

When ordinances of commission take effect—petition for repeal suspends 
effect unless law is complied with. 

Reconsideration of ordinance—submission to electors—failure to approve 
operates as repeal. 

Contents and requirements of referendum petitions—ballots. 

Other ordinances subject to referendum. 

Highest affirmative vote prevails when referendum ordinances conflict. 

Emergency ordinances subject to referendum—rules applicable. 

Ordinances providing for expenditures, bond issues, public improvements 
submitted to electors—preliminary steps prior to election—dqualifica- 
tions of electors. 

Oath and bond of commissioners. 

Designation of mayor—procedure in case of tie vote 
of mayor—powers and duties of mayor. 

Selection of successor to mayor in event of his recall—mayor when all 
commissioners are recalled. 

Quorum of commissioners—recording votes and proceedings. 

Compensation of commissioners and mayor. 

Meetings of commission—unauthorized absence creates vacancy—meet- 
ings and minutes to be public—rules and order of business. 

Form of ordinances and resolutions—appropriations—manner of pass- 
ing and approving—amendments. 

Same—time of taking effect—emergency measures—ordinances which 
cannot pass as such. 

Appointment of clerk and other officers—duties of clerk. 

Auditing books of accounts, records, etc.—matters to be included in 
statement—printing and distribution of report—publication of sum- 
mary. 

Record of ordinances and resolutions, and authorization thereof—publi- 
cation of number and title. 

Investigation of financial transactions—powers in conducting investiga- 
tions—contempt—privilege of witness. 

Appointment of city manager. 

Powers and duties of city manager. 

Salary of city manager. 

May cause examinations of departments or the conduct of officers or 
employees—powers in conducting. 

Administrative departments—power of commission concerning. 

Appointment and removal of directors of departments—powers and 
duties of directors. 

Municipal plan board—advisory boards. 

Department of law. . 

Department of public service. 

Department of public welfare. 

Department of public safety—police and fire departments. 

Department of finance—accounts—collection and disbursement of funds 
—purchase and sale of property and supplies. 
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Limit on amount of contract not approved by city manager and com- 
Civil service board—establishment—term of office—removal of members 


Rules and regulations governing appointments—other duties of board. 


Salaries to be withheld until names of appointees or employees are 


Persons in classified service not affected by political or religious opin- 


Penalties for violation of civil service provisions—to be prescribed by 


11-3268. Sinking fund trustees. 
11-3269. Advertising and matter for publication. 
11-3270. 
mission. 
11-3271. Police judge—appointment and powers. 
11-3272. 
abolishment. 
11-3273. Classified and unclassified service. 
11-3274. 
11-3275. Chief examiner—duties. 
11-3276. Promotions in classified service. 
11-3277. Probationary period. 
11-3278. Discharges or reductions in rank—how made. 
11-3279. Appeal to civil service board. 
11-3280. Present incumbents to retain positions unless same are abolished. 
11-3281. 
certified. 
11-3282. Power of board to procure testimony in investigation. 
11-3283. 
ions or race—political contributions and activity forbidden. 
11-3284. 
board. 
11-3285. Fixing of salaries and appropriation for civil service. 
11-3201. 


(5400) Any city may reorganize under commission-manager 


form. Any municipality may abandon its organization and reorganize under 
the provisions of this act, by proceeding as hereinafter provided. 


History: En. Sec. 1, Ch. 152, L. 1917; 
re-en. Sec. 5400, R. C. M. 1921. 


Municipal Budget Law Not Applicable 
to Cities Under Commission-Manager Form 

The municipal budget law (sections 11- 
1401 to 11-1413) does not apply to cities 
operating under the commission-manager 
form of government. Attorney General’s 
Opinions, No. 364, Vol. 15. 


Municipal Corporations@48 (1). 

43 C.J. Municipal Corporations §135 et 
seq. 

37 Am. Jur. 685, Municipal Corporations, 
§ 72 et seq. 

Commission and other modern forms of 
municipal government as affecting liability 
of municipality for torts. 30 ALR 473. 

Constitutionality of city manager or 
commission form of municipal government. 


67 ALR 737. 


11-3202. (5401) Submission of question to electors—petition and order 
of election. Upon a petition being filed with the city or town council, 
signed by not less than twenty-five per cent of the qualified electors of such 
municipality registered for the last preceding general municipal election, 
praying that the question of reorganization under this act be submitted 
to the qualified electors of such municipality, said city or town council 
shall thereupon, and within thirty days thereafter, order a special election 
to be held, at which election the question of reorganization of such munici- 
pality under the provisions of this act shall be submitted to the qualified 
electors of such municipality. 

Such order of the city or town council shall specify therein the time 
when such election shall be held, which must be within ninety days from 
the date of filing of such petition. 

History: En. Sec. 2, Ch. 152, L. 1917; 
re-en. Sec. 5401, R. C. M. 1921. 

11-3203. (5402) Proclamation of election. Upon the city or town coun- 
cil ordering such special election to be held, the mayor of such municipality 
shall issue a proclamation setting forth the purpose for which such special 
election is held, and the date of holding such special election, which procla- 
mation shall be published for ten consecutive days in each daily newspaper 
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published in said municipality, if there be such, otherwise once a week for 
two consecutive weeks in each weekly newspaper published therein, and 
such proclamation shall also be posted in at least five public places within 
such municipality. 


History: En. Sec. 3, Ch. 152, L. 1917; 
re-en. Sec. 5402, R. C. M. 1921. 


11-3204. (5403) Ballots—form. At such election, the ballots to be used 
shall be printed on plain white paper, and shall be headed “Special election 
for the purpose of submitting to the qualified electors of (city, town) of 
(name of city or town) under chapter (name of chapter containing this act) 
of the acts of the fifteenth legislative assembly,” and shall be substantially 
in the following form: 

For reorganization of the. (city, town) of (name of city or town) 
under chapter (name of chapter. containing this act) of the acts of the 
fifteenth legislative assembly. 

Against reorganization of the (city, town) of (name of city or town) 
under chapter (name of chapter containing this act) of the acts of the 
fifteenth legislative assembly. 

Such election shall be conducted, and vote canvassed and result de- 
clared in the same manner as provided by law in respect to other municipal 
elections. 


History: En. Sec. 4, Ch. 152, L. 1917; 
re-en. Sec. 5403, R. C. M. 1921. 


11-3205. (5404) Certificate of result of election—election not to be held 
within two years after failure to adopt. If such proposition is adopted, the 
mayor shall transmit to the governor, to the secretary of state and to the 
county clerk and recorder, each a certificate stating that such proposition 
was adopted. If such proposition shall not be adopted at such special elec- 
tion, such proposition shall not again be submitted to the electors of such 
municipality within a period of two years from the date of the last sub- 
mission, 


History: En. Sec. 5, Ch. 152, L. 1917; 
re-en. Sec. 5404, R. C. M. 1921; amd. Sec. 
1, On; 31,74s.' 1020. 


11-3206. (5405) Special election for electing commissioners. If the 
majority of the votes cast at such election shall be in favor of such propo- 
sition, the city or town council must hold a meeting within one week there- 
after and at such meeting order a special election to be held for the purpose 
of electing the number of commissioners to which such municipality shall be 
entitled, which order shall specify the time of holding such election, which 
must be within ninety days after the making of such order, and the mayor 
shall thereupon issue a proclamation setting forth the purpose for which 
such special election is held and the day of holding the same, which proc- 
lamation shall be published for ten successive days in each daily newspaper 
published in such municipality if there be such, otherwise for two succes-. 
sive weeks in each weekly newspaper published therein, and a copy thereof 
shall also-be posted at each voting place within said municipality and also 
in five of the most public places in said municipality. 


1098 


COMMISSION-MANAGER PLAN 11-8209 


History: En. Sec. 6, Ch. 152, L. 1917; Municipal Corporations¢>129. 
re-en. Sec. 5405, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations § 982 et 
2, Ch. 31, L. 1923. seq. 


11-3207. (5406) Manner of conducting election — canvassing votes. 
Such election shall be conducted, the vote canvassed, and the result declared 
in the Same manner as provided by law in respect to other municipal elec- 
tions. 


History: En. Sec. 7, Ch. 152, L. 1917; 
re-en. Sec. 5406, BR. C. M. 1921. 


11-3208. (5407) Laws governing city—ordinances—territorial limits 
and property. All laws governing municipalities of like population, and 
not inconsistent with the provisions of this act, shall apply to and govern 
municipalities organized under this act. All by-laws, ordinances, and reso- 
lutions lawfully passed and in foree in any such municipality under its 
organization, not in conflict herewith, shall remain in force until altered or 
repealed by the commission under the provisions of this act. The terri- 
torial Limits of such municipality shall remain the same as under the former 
organization, and all rights and property of every description which were 
vested in any such municipality under its former organization shall vest in 
the same under the organization herein contemplated, and no right or 
lability either in favor of or against it, existing at the time, and no suit 
or prosecution of any kind, shall be affected by such change, unless otherwise 
provided for in this act. 


History: En. Sec. 8, Ch. 152, L. 1917; References 
re-en. Sec. 5407, R. C. M. 1921. City of Bozeman v. Merrell, 81 M 19, 26, 
261 P 876. 


11-3209. (5408) Organization of communities or groups of communities 
as municipality—election proclamation—election of commissioners. When- 
ever the inhabitants of any community or group of communities in any 
county, whether separately incorporated in whole or in part, or unincor- 
porated, which are situated in such proximity or location with reference 
to each other as to make single municipal control necessary or desirable, 
shall desire to be organized into or annexed to an incorporated city or 
town under the provisions of this act, the board of county commissioners 
of such county may, or upon the presentation of a petition signed by not 
less than twenty-five per cent of the qualified electors in such community 
or group of communities must, issue a proclamation ordering a special 
election to be held, at which election the question of the organization of 
such community or group of communities as a municipality under the 
provisions of this act shall be submitted to the qualified electors within the 
proposed municipal district. Said proclamation shall specify the time when 
and the places where such election shall be held, which must be within 
ninety days from the date of filing such petition, and shall define the bound- 
aries of said proposed municipal district, which shall include all such com- 
munities and cities, and such additional adjacent territory as shall, in the 
judgment of the board of county commissioners, provide for future urban 
erowth. 

If a majority of the legal voters at said election vote in favor of the 
organization of such municipal district, or in favor of annexation to an 
incorporated city or town, then the board of county commissioners shall 


1099 


11-3210 . CITIES AND TOWNS 


declare the result of said elections, and immediately thereafter shall give 
notice for thirty days in a newspaper published within the proposed muni- 
cipal district, or if none be published therein, by posting notices in six 
public places within the limits of said district of the time and place or 
places of holding the first election for commissioners of such municipal 
district under this law. At such election all electors qualified by the general 
election laws of the state who have resided within the limits of the municipal 
district for six months are qualified electors. The board of county commis- 
sioners must appoint judges and clerks of election, and canvass and de- 
clare the result thereof. The election must be conducted in the manner pre- 
scribed by law for the election of county officers, and the commissioners so 
elected must qualify in the manner prescribed by law for county officers. 


History: En. Sec. 9, Ch. 152, L. 1917; Municipal CorporationsG-12 (2, 8). 
amd. Sec. 1, Ch. 44, L. 1919; re-en. Sec. 43 C.J. Municipal Corporations § 33 et 
5408, R. C. M. 1921. seq. 


11-3210. (5409) Powers of municipalities under commission-manager 
plan. The inhabitants of any municipality, coming under the provisions 
of this act, as its limits now are, or may hereafter be, shall be a body 
politic and corporate and have a corporate name, and as such shall have 
perpetual succession, and may use a corporate seal. Through its duly elected 
officers, it may sue and be sued; may acquire property in fee simple or lesser 
interest, or estate by purchase, gift, devise, appropriation, lease, or lease 
with the privilege to purchase for any municipal purpose; may sell, lease, 
hold, manage, and control such property, and make any and all rules and 
regulations by ordinance or resolution which may be required to carry 
out fully all provisions of any conveyance, deed, or will, in relation to any 
gift or bequest, or the provisions of any lease by which it may acquire 
property; may acquire, construct, own, lease, and operate and regulate 
public utilities; may assess, levy, and collect taxes for general and special 
purposes on all the subjects or objects which the municipality may lawfully 
tax; may borrow money on the faith and credit of the municipality by the 
issue or Sale of bonds or notes of the municipality ; may appropriate money 
of the municipality for all lawful purposes; may create, provide for, con- 
struct, regulate and maintain all things of nature of public works and im- 
provements; may levy and collect assessments for improvement districts and 
other local improvements; may license and regulate persons, corporations, 
and associations engaged in any business, occupation, profession, or trade; 
may define, prohibit, abate, suppress, and prevent all things detrimental to 
the health, morals, comfort, safety, convenience, and welfare of the in- 
habitants of the municipality, and all nuisances and the causes thereof; may 
regulate the construction, height, and the material used in all buildings, and 
the maintenance and occupancy thereof; may regulate and control the use, 
for whatever purpose, of the streets and other public places; may create, 
establish, abolish, and organize offices, and fix the salaries and compensa- 
tions of all officers and employees; may make and enforce local sanitary 
and police and other regulations; and may pass such ordinances as may be 
expedient for maintaining and promoting peace, good government, and 
welfare of the municipality, and for the performance of the functions there- 
of. The municipality shall have all powers that now are or hereafter may be 
granted to municipalities by the constitution or laws of Montana; and all 


1100 


COMMISSION-MANAGER PLAN 11-3212 


such powers, whether expressed or implied, shall be exercised and enforced 
in the manner prescribed by this act, or when not prescribed therein, in such 
manner as Shall be prescribed by the ordinances or resolutions of the 


commission. 


History: En. Sec. 10, Ch. 152, L. 1917; 
re-en. Sec. 5409, R. C. M. 1921. 


Operation and Effect 


Held, that the powers of a city operat- 
ing under the commissioner-manager plan 
granted by this section, with respect to 
punishments of violations of its ordin- 
ances, are the same as and no greater than 
those granted by section 11-901 et seq., to 


cities generally. City of Bozeman v. Mer- 
rell, 81 M 19, 26, 261 P 876. 


References 


City of Bozeman v. Nelson, 73 M 147, 
155 et seq., 237 P 528. 


Municipal Corporations¢=57. 
43 C.J. Municipal Corporations §173 et 
seq. 


11-3211. (5410) Form of government to be known as commission- 
manager plan—composition of commission—powers. The form of govern- 
ment provided for in this chapter shall be known as the “commission- 
manager plan”, and shall consist of a commission of citizens, who shall be 
elected at large in the manner hereinafter provided. The commission shall 
consist of three (3) commissioners for all municipalities having a population 
of less than fifteen thousand (15,000) and five (5) commissioners for all 
cities having a population of fifteen thousand (15,000) or more. The commis- 
sion shall constitute the governing body, with powers as hereinafter pro- 
vided, to pass ordinances, adopt regulations and appoint a chief administra- 
tive officer to be known as the “city manager’, and exercise all powers as 
hereinafter provided. 


History: En. Sec. 12, Ch. 152, L. 1917; 
re-en. Sec. 5410, R. C. M. 1921; amd. Sec. 
1, Ch. 60, L. 1943. 


Municipal Corporations¢—60, 80. 
43 C.J. Municipal Corporations § 741 et 


seq. 


11-3212. (5411) Qualification of commissioners—tenure of office—ex- 
piration of terms. The commissioners elected at the first election shall 
qualify and their terms of office shall begin on the first Monday after their 
election, and the terms of office of the mayor and councilmen or aldermen in 
such city or town in office at the beginning of the term of office of the com- 
missioners first elected under the provisions of this act shall cease and 
terminate, and the terms of office of all their appointed officers, and of all 
of the employees of such city or town, shall cease and terminate as soon 
as the commissioners shall by resolution declare. 

All commissioners shall serve for a term of four years and until their 
successors are elected and have qualified; except that at the first election 
the two candidates having the highest number of votes shall hold office 
for a period of four years, less the time elapsed since the 31st day of 
December of the odd numbered year last preceding. The terms of office of 
all other candidates shall expire on the 31st day of December in any odd 
numbered year following the special election provided for in this act, at 
which the first commissioners are elected. 


History: En. Sec. 13, Ch. 152, L. 1917; 43 C.J. Municipal Corporations § 1058 


re-en. Sec. 5411, R. C. M. 1921; amd. Sec. et seq. 
3, Ch. 31, L. 1923. 37 Am. Jur. 688, Municipal Corporations, 
§ 75. 


Municipal Corporations€-149 (2). 
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11-3213. (5412) Filling of vacancies in commission. Vacancies in the 
commission shall be filled by the commission for the remainder of the unex- 
pired term, but any vacancy resulting from a recall shall be filled in the 
manner provided in such case. 


History: En. Sec. 14, Ch. 152, L. 1917; 
re-en. Sec. 5412, R. C. M. 1921. 


11-3214. (5413) Qualifications of commissioners—holding other public 
office forbidden—interest in contracts not allowed—accepting gratuities for- 
bidden. Members of the commission shall be residents of the city or town 
and have the qualifications of electors, and own real estate situated therein 
to the assessed value of not less than one thousand dollars. Commissioners 
and other officers and employees shall not hold any other public office or 
employment, except in the state militia, as school trustees, or notary 
publics, and shall not be interested in the profits or emoluments of any 
contract, job, work, or service for the municipality. Any commissioner who 
shall cease to possess any of the qualifications herein required, shall forth- 
with forfeit his office, and any such contract in which any member is or may 
be interested, may be declared void by the commission. 

No commissioner or other officer or employee of said city or town shall 
accept any frank, free ticket, pass or service directly or indirectly, from 
any person, firm or corporation upon terms more favorable than are granted 
to the public generally. Any violation of the provisions of this section 
shall be a misdemeanor and shall also be sufficient cause for the summary 
removal or discharge of the offender. Such provisions for free service shall 
not apply to policemen or firemen in uniform or wearing their official 
badges, where the same is provided by ordinance, nor to any commissioner, 
nor to the city manager, nor to the city attorney, upon official business, 
nor to any other employee or official of said city on official business who 
exhibits written authority signed by the city manager. 


History: En. Sec. 15, Ch. 152, L. 1917; 43 Am. Jur. 128, Public Officers, § 328. 
re-en. Sec. 5413, R. C. M. 1921; amd. Sec. Relation as creditor of contracting party 
4, Ch. 31, L. 1923. as constituting interest within statute 


against public officer being interested in 
Municipal Corporations€-138-142, 231 public contract. 73 ALR 1352. 
shy Relationship as disqualifying interest 
43 C.J. Municipal Corporations § 1016 et within statute making it unlawful for an 
seq. officer to be interested in a public contract. 
74 ALR 792. 


11-3215. (5414) Nomination of candidates — primary election. (1) 
Candidates to be voted for at all general municipal elections at which 
commissioners are to be elected under the provisions of this act shall be 
nominated by a primary election, and no other names shall be placed upon 
the general ballot except those elected in the manner hereinafter prescribed. 
The primary election for such nominations shall be held on the last Tuesday 
of August of the odd-numbered years. 

(2) Any qualified elector of the municipality, who is the owner of real 
estate situated therein to the value of not less than one thousand dollars, 
desiring to become a candidate for commissioner, shall, at least ten days 
prior to said primary election, file with the clerk of the commission a 
statement of such candidacy in substantially the following form: 
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State of Montana, 


SS. 

onan typing pis thes lg HERE AS 
7, ect ort AY So zor SS Sh , being first duly sworn, say that I reside 
Biol. Wiehe. OH. ad. Susth streets (ciby, town) oft ik war needy, , county 
Gilera. SO orth ety , State of Montana; that I am a qualified voter 


therein; that I am a candidate for nomination to the office of commis- 
sioner to be voted upon at the primary election to be held on the last 
Tuesday of August, 19............ , and I hereby request that my name be 
printed upon the official primary ballot for nomination by such primary 
election for such office. 


COEETLEG, Feces cet. norte ay RE ae Seca 

Subscribed and sworn to (or affirmed) before me by...................0..22--0122000-- 
HodLootiaih-.tol Omcthisih Hire pinedroa. rida yaomi leet Oth) DIST 
(Signed) :...toitoels 20 vetroitoo-.27oinsie 1 


And shall at the same time file therewith the petition of at least twenty- 
five qualified voters requesting such candidacy. Each petition shall be 
verified by one or more persons as to qualifications and residence, with 
street number, of each of the persons so signing the said petition, and 
the said petition shall be in substantially the following form: 


(3) Petition Accompanying Nominating Statement. 


The undersigned duly qualified electors of the (city, town) of.................... 
EM, ek TE re aint | linac AOE Ae Re hese de , and residing at the places set opposite our 
respective names hereto, do hereby request that the name of (name of 
candidate) be placed on the ballot as a candidate for nomination to 
the office of commissioner at the primary election to be held on the last 
Tuesday of August, 19............. We further state that we know him to be a 
qualified elector of said (city, town), and a man of good moral character, 
and qualified, in our judgment, for the duties of such office, and we indi- 
vidually certify that we have not signed similar petitions greater in 
number than the number of commissioners to be chosen at the next gen- 
eral municipal election. 


* Names of Qualifying Electors. Number. Street. 
(Space for Signatures.) 
State of Montana, 
8. 
RTE et ee ie sn tat ics Bena en 


ee et Bee ba berrn soca vies river Sorcovcrentind tomers , being duly sworn, deposes and 
says, that he knows the qualifications and residence of each of the per- 
sons signing the appended petition, and that such signatures are genuine, 

and the signatures of the persons whose names they purport to be. 
CSTQTIER emery terete tea et Alar en eR es 


Subscribed and sworn to before me this .........-..-.---scecscsecceeececeeeeeecetsneens day 


Rta Cipece nt hve theses gl acsa lps aqecn von sachuxan sas sueniaears street, 
, Montana. 
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(4) Immediately upon the expiration of the time of filing the state- 
ments and petition for candidates, the clerk of the commission shall cause to 
be published for three consecutive days in all the daily newspapers pub- 
lished in the municipality in proper form, the names of the persons that 
are to appear upon the primary ballots, and if there be no daily news- 
_ paper, then in two issues of any other newspaper that may be published 
in said municipality, and the said clerk shall thereupon cause the primary 
ballots to be printed, and authenticated with a facsimile of his signature. 


History: En. Sec. 16, Ch. 152, L. 1917; 29 C.J.S. Elections §§ 91, 111-113, 117, 
re-en. Sec. 5414, R. C. M. 1921. 131; 43 C.J. Municipal Corporations § 982 
et seq. 


Elections©-126 (1, 2); Municipal Cor- 
porations€-129. 


11-3216. (5415) Ballots—form, contents and distribution—qualification 
of electors—conduct of election. (1) All ballots used in all elections held 
under authority of this act shall be without party mark or designation. The 
ballots shall be printed on plain, substantial white paper. 


(2) Except that the crosses here shown shall be omitted, and that in 
place of the names of persons here shown, there shall appear the names of 
the persons who are candidates for nomination, the primary ballots shall 
be substantially as hereinafter designated. Primary, regular and special 
election ballots provided under authority of this act for the nomination or 
election of commissioners shall not bear the name of any person or persons 
or any issue other than those of candidates for the nomination or election 
to the office of commissioner. 


Official Primary Ballot. 
Vote for (insert here a number equal to the number of persons to be 
elected to the office of commissioner at the next regular municipal election.) 
If you wrongly mark, tear or deface this ballot, return it and obtain 
another. 
Candidates for nomination to the office of commissioner at the primary 
election. 


John Doe 


Henry Smith 


George Jones 


James Richards 


Richard Doe 


Dx] Dx} Bx] Bx] Bx] 


Official Ballot Attest 


(Signature) Posie oe The das enemy b aod Th whee « RE RAYE 
Clerk of the Commission. 
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(3) Having caused said ballots to be printed, the clerk of the commis- 
sion shall cause to be delivered at each polling place a number of said 
ballots, ten per cent in excess of the number of such voters registered in 
such polling place at the last general municipal election. The persons who 
are qualified to vote at the general election, shall be qualified to vote at 
such. primary election, and any person offering to vote, may be orally chal- 
lenged by any elector of the municipality upon any or all grounds set forth 
and specified in section 23-1220, and the provisions of sections 23-1221 to 
23-1228, inclusive, shall apply at all challenges made at such election. Judges 
of election shall immediately upon the closing of the polls, count the ballots 
and ascertain the number of such votes cast in such precinct for each of the 
eandidates, and make return thereof to the clerk of the commission upon 
proper blanks to be furnished by the clerk of the commission within twelve 
hours of the closing of the polls. Not later than the first legal day after 
he shall have received such returns, the clerk of the commission shall can- 
vass said returns so received from all the polling precincts and shall make 
and publish in all the newspapers in said municipality, at least once, the 
result thereof. Said canvass by the clerk of the commission shall be made 
publicly. - 

(4) The candidates for nomination to the office of commissioner who 
shall have received the greatest vote in such primary election shall be placed 
on the ballot at the next regular municipal election, in number not to 
exceed double the number of vacancies in the commission to be filled. 

(5) Except as otherwise in this act provided all electors of municipali- 
ties under this act, who, by ordinances governing cities and towns incor- 
porated under the general municipal incorporation law, or by charter, 
would be entitled to vote for the election of officers at any general municipal 
election in such cities or towns, shall be qualified to vote at all elections 
under this act; and the ballots to be used at such general municipal elections, 
shall be in the same general form as for such primary election so far as 
applicable, and in all elections in such municipalities, the election precincts, 
voting places, method of conducting the elections, canvassing of votes and 
announcing the results, shall be the same as by law provided for the 
election of officers in such cities or towns so far as the same are applicable 
and not inconsistent with the provisions of this act. 


History: En. Sec. 17, Ch. 152, L. 1917; Elections€=126 (4, 5), 166 et seq. 
re-en. Sec. 5415, R. C. M. 1921; amd. Sec. 29 C.J.S. Hlections §§ 114, 115, 118, 130- 
5, Ch. 31, L. 1923. 134, 156, 157, 163-166 et seq. 


11-3217. (5416) Arrangement of names of candidates on ballot. The 
names of candidates on all ballots used in any election held under the 
authority of this act shall be printed in rotation, as follows: 

The ballot shall be printed in aS many series as there are candidates 
for the office of commissioner. The whole number of ballots to be printed 
shall be divided by the number of series, and the quotient so obtained 
shall be the number of ballots in each series. In printing the first series 
of ballots, the names of candidates shall be arranged in alphabetical order. 
After printing the first series, the first name shall be placed last’ and the 
next series printed, and the process shall be repeated until each name in 
the list shall have been printed first an equal number of times. The bal- 
lots so printed shall then be combined in tablets, so as to have the fewest 
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possible ballots having the same order of names printed thereon together 
in the same tablet. 


History: En. Sec. 18, Ch. 152, L. 1917; Elections€-126 (5). 
re-en. Sec. 5416, R. C. M. 1921. 29 C.J.S. Elections § 118. 


11-3218. (5417) Date of holding regular elections—special elections. <A 
regular election for the choice of commissioners, provided for in this act, 
shall be held on the first Tuesday after the first Monday in November of 
any odd-numbered year, and on the first Tuesday after the first Monday in 
November in each second year thereafter. Elections so held shall be known 
as regular municipal elections. All other elections held under the provisions 
of this act, excepting those for the nomination of candidates for the office 
of commissioner, shall be known as special municipal elections. 


History: En. Sec. 19, Ch. 152, L. 1917; Elections€38. 
re-en. Sec. 5417, R. C. M. 1921. 29 C.J.S. Elections § 77. 


11-3219. (5418) Filing of election expenses of candidates—penalty for 
violations. Every candidate for commissioner shall, within thirty (30) days 
after the election, file with the clerk of the commission his sworn statement 
of all his election and campaign expenses, and by whom such funds were 
contributed. 

Any violation of the provisions of this section, shall be a misdemeanor 
and if committed by a successful candidate, give ground for the removal 
from office. 


History: En. Sec. 20, Ch. 152, L. 1917; Elections¢231. 
re-en. Sec. 5418, R. C. M. 1921; amd. Sec. 29 C.J.S. Elections § 216. 
6, Ch. 31, L. 1923. 


11-3220. (5419) Recall of commissioners—petition for recall. Any or 
all of the commissioners provided for in this act may be removed from 
office by the electors. The procedure to effect such removal, shall be as 
follows: 

A petition demanding that the question of removing such officers be 
submitted to the electors shall be filed with the clerk of the commission. 

Such petition for the recall of any or all of the commissioners shall be 
signed by at least twenty-five per cent. of the total number of registered 
voters in the municipality. 

The signature to such petition need not be appended to any one paper. 


History: En. Sec. 21, Ch. 152, L. 1917; 43 C.J. Municipal Corporations § 1097 
re-en. Sec. 5419, R. C. M. 1921. et seq. 
37 Am. Jur. 874, Municipal Corporations, 
Municipal Corporations€-159(1). § 247 et seq. 


11-3221. (5420) Issuance of petition papers. Petition papers shall be 
procured only from the clerk of the commission, who shall keep a sufficient 
number of such blank petitions on file for distribution as herein provided. 
Prior to the issuance of such petition papers, an affidavit shall be made by 
one or more qualified electors and filed with the clerk of the commission, 
stating the name and the office of the officer or officers sought to be removed. 
The clerk of the commission, upon issuing any such petition papers to 
an elector, shall enter in a record, to be kept in his office, the name of 
the elector to whom issued, the date of such issuance, and the number of 
papers issued, and shall certify on such papers the name of the elector to 
whom issued, and the date issued. No petition papers so issued shall be 
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accepted as part of the petition unless it bears such certificate of the 
clerk of the commission, and unless it be filed as provided herein. 

History: En. Sec. 22, Ch. 152, L. 1917; : 
re-en. Sec. 5420, R. C. M. 1921. 

11-3222. (5421) Signatures and affidavit to petition papers. Each 
signer of a recall petition shall sign his name in ink or indelible pencil, 
and shall place thereon, after his name, his place of residence by street and 
number. To each such petition paper there shall be attached an affidavit of 
the circulator thereof, stating the number of signers to such part. ofthe 
petition, and that each signature appended to the paper was made in his 
presence and is the genuine signature of the person whose name it pur- 
ports to be. 


History: En. Sec. 23, Ch. 152, L. 1917; 
re-en. Sec. 5421, R. C. M. 1921. 


11-3223. (5422) Assembling and filing of petition papers. All papers 
comprising a recall petition shall be assembled and filed with the clerk of 
the commission as one instrument within thirty days after the filing with 
the clerk of the commission of the affidavit stating the name and the office 
of the officer sought to be removed. | . 


History: En. Sec. 24, Ch. 152, L. 1917; 
re-en. Sec. 5422, R. C. M. 1921. 


‘11-3224. (5423) Notification of officer recatl election. The clerk of 
the commission shall at once submit the recall petition to the commission, 
and shall notify the officer sought to be recalled of such action. If the 
official whose removal is sought does not resign within five days after such 
notice, the commission shall thereupon order and fix a day for holding a 
recall election. Any such election shall be held not less than seventy nor 
more than eighty days after the petition has been presented to the commis- 
sion, at the same time as any other general or special election held within 
such period; but if no such election be held within such period, the commis- 
sion shall call a special recall election to be held within the time aforesaid. 


History: En. Sec. 25, Ch. 152, L. 1917; 
re-en. Sec. 5423, R. C. M. 1921. 


11-3225. (5424) Ballots at recall election—requirements—nomination of 
candidates to fill vacancies. The ballots at such recall election shall con- 
form to the following requirements: 

With respect to each person whose removal is sought, the question shall 
be submitted, “Shall (name of person) be removed from the office of (name 
of office) by recall?” 

Immediately following each such question, there shall be printed on the 
ballots the two propositions, in the order set forth: 

“Wor the recall (name of person). 

Against the recall (name of person), . 

Immediately to the left of the proposition shall be placed a square in 
which the electors, by making a cross mark (X), may vote for either of 
such propositions. Under said questions shall be placed the names of can- 
didates to fill the vacancy or vacancies. The name of the officer or officers 
whose removal is sought shall not appear on the ballot as a candidate or 
candidates to succeed himself or themselves. 
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Before any such recall election for the removal of commissioners shall 
be had, there shall be nominated candidates to fill the vacancy or vacan- 
cies, the nominations therefor to be made by petition, which petition for 
each candidate shall be signed by at least twenty-five registered electors, 
and shall be filed at least thirty days prior to the date fixed for holding 
such recall election; and the form and requirements for said petition shall 
be the same as hereinbefore provided in the case of primary nominations. 


History: En. Sec. 26, Ch. 152, L. 1917; 
re-en. Sec. 5424, R. C.. M. 1921. 


11-3226. (5425) Effect of majority vote for or against recall. Should 
a majority of the votes cast at a recall election be against the recall of the 
officer named on the ballot, such officer shall continue in the office for the re- 
mainder of his unexpired term, subject to recall as before. If a majority 
of the votes cast at a recall election shall be for the recall of the officer 
named on the ballot, he shall, regardless of any technical defects in the 
recall petition, be deemed removed from office. 


History: En. Sec. 27, Ch. 152, L. 1917; 
re-en. Sec. 5425, R. C. M. 1921. 


11-3227. (5426) Limitation upon time of filing recall petition. No re- 
call petition shall be filed against a commissioner within six months after he 
takes his office, nor, in case of an officer reelected in a recall election, until 
six months after that election. 


History: En. Sec. 28, Ch. 152, L. 1917; 
re-en. Sec. 5426, R. C. M. 1921. 


11-3228. (5427) Working for candidate forbidden. Any person who 
shall agree to perform any services in the interest of any candidate for any 
office provided in this act, in consideration of any money or other valuable 
thing for such services performed in the interest of any candidate, shall be 
punished by a fine not exceeding three hundred dollars, or be imprisoned in 
the county jail not exceeding thirty days, or both such fine and imprison- 
ment. 


History: En. Sec. 29, Ch. 152, L. 1917; Elections¢317. 
re-en. Sec. 5427, R. C. M. 1921. 29 C.J.S. Elections §§ 329, 356. 


11-8229. (5428) Bribery —false answers concerning qualifications of 
elector—voting by disqualified person. Any person offering to give a bribe, 
either in money or other consideration, to any elector for the purpose of 
influencing his vote at any election provided in this act, or any elector 
entitled to vote at any such election receiving and accepting such bribe or 
other consideration; any person who agrees, by promise or written state- 
ment, that he will do, or will not do, any particular act or acts, for the 
purpose of influencing the vote of any elector or electors at any election pro- 
vided in this act; any person making false answer to any of the provisions of 
this act relative to his qualifications to vote at such election; any person 
wilfully voting or offering to vote at such election, who has not been a 
resident of this state for one year next preceding said election, or who is 
not twenty-one years of age, or is not a citizen of the United States, or 
knowing himself not to be a qualified elector of such ‘precinct where he 
offers to vote; any person knowingly procuring, aiding, or abetting any 
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violation hereof, shall be deemed guilty of a misdemeanor, and, upon con- 
viction, shall be fined a sum of not less than one hundred dollars nor 
more than five hundred dollars, or be imprisoned in the county jail not 
less than ten nor more than ninety days, or both such fine and imprisonment. 


History: En. Sec. 30, Ch. 152, L. 1917; Elections¢316. 
re-en. Sec. 5428, R. C. M. 1921. 29 C.J.S. Elections § 332. 


11-3230. (5429) Proposed ordinances—how submitted—requirements of 
petition to submit. Any proposed ordinance may be submitted to the com- 
mission by petition signed by at least ten per cent. of the total number of 
registered voters in the municipality. All petition papers circulated with 
respect to any proposed ordinance shall be uniform in character and shall 
contain the proposed ordinance in full, and have printed or written thereon 
the names and addresses of at least five electors who shall be officially re- 
garded as filing the petition, and shall constitute a committee of the peti- 
tioners for the purposes hereinafter named. 


History: En. Sec. 31, Ch. 152, L. 1917; dum measure to enact measure defeated 


re-en. Sec. 5429, R. C. M. 1921. on referendum. 97 ALR 1046. 
| Character of subject matter of ordinance 
Municipal Corporations¢—108. within operation of initiative and refer- 


43 C.J. Municipal Corporations § 946 et endum provisions. 122 ALR 769. 
seq. Construction and application of consti- 
37 Am. Jur. 841, Municipal Corporations, tutional or statutory provisions expressly 
§ 204 et seq. excepting certain laws from referendum. 
Power of legislative body to amend, 146 ALR 284. 
repeal, or abrogate initiative or referen- 


11-3231. (5430) Signatures and affidavit to petitions. Each signer of 
a petition shall sign his name in ink or indelible pencil, and shall place on 
the petition papers, after his name, his place of residence by street and 
number. The signatures of any such petition papers need not all be appended 
to one paper, but to each such paper there shall be attached an affidavit by 
the circulator thereof, stating the number of signers to such part of the 
petition, and that each signature appended to the paper is the genuine sig- 
nature of the person whose name it purports to be, and was made in the 
presence of the affiant. 


History: En. Sec. 32, Ch. 152, L. 1917; 
re-en. Sec. 5430, R. C. M. 1921. 


11-3232. (5431) Assembling and filing of petition papers—hearing upon 
proposed ordinances—submission to electors. All papers comprising a peti- 
tion shall be assembled and filed with the clerk of the commission as one 
instrument, and when so filed, the clerk of the commission shall submit the 
proposed ordinance to the commission at its next regular meeting. Pro- 
vision shall be made for public hearings upon the proposed ordinances. 

The commission shall at once proceed to consider it, and shall take final 
action thereon within thirty days from the date of submission. If the 
commission rejects the proposed ordinance, or passes it in a different form 
from that set forth in the petition, the committee of the petitioners may 
require it to be submitted to a vote of the electors in its original form, or 
that it be submitted to a vote of the electors with any proposed change, 
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addition, or amendment, if a petition for such election is presented bearing 
additional signatures of fifteen per cent. of the electors of the city or town. 


History: En. Sec. 33, Ch. 152, L. 1917; 
re-en. Sec. 5431, R. C. M. 1921. 


11-3233. (5432) Submission of petition and proposed ordinance to clerk. 
When an ordinance proposed by petition is to be submitted to a vote of the 
electors, the committee of the petitioners shall. certify that fact and the 
proposed ordinance to the clerk of the.commission within twenty days 
after the final action on such proposed ordinance by the commission. 


History: En. Sec. 34, Ch. 152, L. 1917; 
re-en. Sec. 5432, R. C. M. 1921. 


11-3234. (5433) When proposed ordinance is to be submitted to electors. 
Upon receipt of the certificate and certified copy of the proposed ordinance, 
the clerk shall certify the fact to the commission at its next regular meeting. 
If an election is to be held not more than six months nor less than thirty 
days after the receipt of the clerk’s certificate by the commission, such pro- 
posed ordinance shall then be submitted to a vote of the electors. If no 
such election is to be held within the time aforesaid, the commission shall 
provide for submitting the proposed ordinance to the electors at a special 
election. .. 


History: En. Sec. 35, Ch. 152, L, 1917; 
re-en. Sec. 5433, R. C. M. 1921. 


11-3235. (5434) Contents of ballot—when proposed ordinance becomes 
effective. The ballots used when voting upon any such proposed ordinance 
shall state the title of the ordinance to ‘be voted on, and below it the two 
propositions, “For the ordinance,” and “Against the ordinance.” Immedi- 
ately at the left of each proposition there shall be a square, in which, by 
making a cross (X), the voter may vote for or against the proposed ordi- 
nance. If a majority of the electors voting on any such proposed ordinance 
shall vote in favor thereof, it shall thereupon become an ordinance of the 
municipality. 

History: En. Sec. 36, Ch. 152, L. 1917; 
re-en. Sec. 5434, R. C. M. 1921. 


11-3236. (5435) Repealing ordinances—publication, amendment and re- 
peal of initiated ordinances. Proposed ordinances for repealing any’ ex- 
isting ordinance or ordinances, in whole or in part, may be submitted to 
the commission as provided in the preceding section for initiating ordinances. 
Initiated ordinances adopted by the electors shall be published:and may be 
amended or repealed by the commissiom as in the case of other ordinances. 


History: En. Sec. '37, Ch. 152, L. 1917; 
re-en, Sec. 5435, R. C. M. 1921. 


11-3237. (5436) When ordinances of commission take effect—petition 
for repeal suspends effect unless law is complied with. No ordinance passed 
by the commission, unless it be an emergency measure, shall go into effect 
until thirty days after its final passage by the commission. If at any time 
within the said thirty days, a petition signed by twenty-five per cent. of 
the total number of registered voters in the municipality be filed with the 
clerk of the commission, requesting that any such ordinance be repealed 
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or submitted to a vote of the electors, it shall not become operative until 
the steps taken herein shall have been taken. 


History: En. Sec. 38, Ch. 152, L. 1917; 
re-en. Sec. 5436, R. C. M. 1921. 


11-3238. (5437) Reconsideration of ordinance—submission to electors 
—failure to approve operates as repeal. The clerk of the commission shall 
deliver the petition to the commission, which shall proceed to reconsider the 
ordinance. If, upon such reconsideration, the ordinance be not entirely 
repealed, the commission shall provide for submitting to a vote of the 
electors, and in so doing, the commission shall be governed by the provisions 
herein contained, respecting the time of submission and manner of voting on 
ordinances proposed to the commission by petition. If, when submitted to a 
vote of the electors, any such ordinance be not approved by a majority of 
those voting thereon, it shall be deemed repealed. 


History: En. Sec. 39, Ch. 152, L. 1917; 
re-en. Sec. 5437, R. C. M. 1921. 


11-3239. (5438) Contents and requirements of referendum petitions— 
ballots. Referendum petitions need not contain the text of the ordinance, 
the repeal of which is sought, but shall be subject in all other respects to 
the requirements for petitions submitting proposed ordinances to the com- 
mission. Ballots used in referendum elections shall conform in all respects 
to those provided for in section 11-3235 of this code. 


History: En. Sec. 40, Ch. 152, L. 1917; 
re-en. Sec. 5438, R. C. M. 1921. 


11-3240. (5439) Other ordinances subject to referendum. Ordinances 
submitted to the commission by initiative petition and passed by the commis- 
sion without change, or passed in an amended form and not required to be 
submitted to a vote of the electors by the committee of the petitioners, shall 
be subject to a referendum in the same manner as Ab es ordinances. 


History: En. Sec. 41, Ch. 152, L. 1917; 
re-en. Sec. 5439, R. C. M. 1921. 


11-3241. (5440) Highest affirmative vote prevails when referendum 
ordinances conflict. If the provisions of two or more ordinances adopted or 
approved at the same election conflict, the ordinance receiving the highest 
affirmative vote shall prevail. 


History: En. Sec. 42, Ch. 152, L. 1917; 
re-en. Sec. 5440, R. C. M. 1921. 


11-3242. (5441) Emergency ordinances subject to referendum—rules 
applicable. Ordinances passed as emergency measures shall be subject to 
a referendum in like manner as other ordinances, except that they shall go 
into effect at the time indicated in such ordinances. If, when submitted to 
a vote of the electors, an emergency measure be not approved by a majority 
of those voting thereon, it shall be considered repealed as regards any 
further action thereunder; but such measure so repealed shall be deemed 
sufficient authority for payment, in accordance with the ordinance, of any 
expense incurred previous to the referendum vote thereon. 

History: En. Sec. 43, Ch. 152, L. 1917; 
re-en. Sec. 5441, R. C. M. 1921. 
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11-3243. (5442) Ordinances providing for expenditures, bond issues, 
public improvements submitted to electors—preliminary steps prior to elec- 
tion—qualifications of electors. In case a petition be filed requiring that 
a measure passed by the commission providing for an expenditure of money, 
a bond issue, or a public improvement be submitted to a vote of the 
electors, all steps preliminary to such expenditure, actual issuance of the 
bonds, or actual execution of the contract for such improvement, may be 
taken prior to the election; and at such election only resident tax payers of 
such city or town whose names as such appear upon the assessment roll and 
who are also qualified electors of said city or town, shall be entitled to 
vote at such election. And at any and all elections in such city or town 
at which questions relating to bond issues, tax levies, or the expenditure 
of money shall be submitted, no person shall be entitled to vote unless 
qualified as in this section provided. 

History: En. Sec. 44, Ch. 152, L. 1917; 


re-en. Sec. 5442, R. C. M. 1921; amd. Sec. 
7, Ch. 31, L. 1923. 


11-3244. (5443) Oath and bond of commissioners. Every person who 
has been declared elected commissioner, shall within ten (10) days there- 
after take and file with the clerk of the commission his oath of office in the 
form and manner provided by law, and shall execute and give sufficient 
bond to the municipal corporation in such sum as the judge of the district 
court of the county in which such municipality is situated, not, however, 
exceeding $5000.00 for commissioners in cities of the first class and $3000.00 
for commissioners in all other cities and towns, conditioned for the faithful 
performance of the duties of his office, which bond shall be filed with the 
elerk and recorder of the county in which such municipality is situated. 
The premium on such bond as may be required, shall be paid by the mu- 
nicipality. 


History: En. Sec. 45, Ch. 152, L. 1917; Municipal Corporations@=144, 145. 
re-en. Sec. 5443, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations § 1046 
8, Ch. 31, L. 1923. et seq. 


11-3245. (5444) Designation of mayor—procedure in case of tie vote— 
vacancy in office of mayor—powers and duties of mayor. The mayor shall 
be that member of the commission, who, at the regular municipal election at 
which the commissioners were elected, received the highest number of 
votes. In case two candidates receive the same number of votes, one of them 
shall be chosen mayor by the remaining members of the commission. In event 
of a vacancy in the office of the mayor, by the expiration of his term of office, 
the holdover commissioner having received the highest number of votes shall 
be the mayor. In the event there is a vacancy in the office of the mayor 
for any other cause, the remaining members of the commission shall choose 
his successor for the unexpired term from their own number by lot. The 
mayor shall be the presiding officer, except that in his absence, a president 
pro tempore may be chosen. The mayor shall exercise such powers con- 
ferred, and perform all duties imposed upon him by this act, the ordinances 
of the municipality and the laws of the state, except that he shall have no 
power to veto any measure. He shall be recognized as the official head 
of the municipality by the courts for the purpose of serving civil processes, 
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by the governor for the purposes of the military law, and for all ceremonial 
purposes. 


History: En. Sec. 46, Ch. 152, L. 1917; Municipal Corporations¢-129, 168. 
re-en. Sec. 5444, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations §§ 982 
9, Ch. 31, L. 1923. et seq., 1187 et seq. 


11-8246. (5445) Selection of successor to mayor in event of his recall— 
mayor when all commissioners are recalled. In the event that the commis- 
sioner who is acting as mayor shall be recalled, the remaining members of 
the commission shall select one of their number to serve as mayor for the 
unexpired term. In the event of the recall of all the commissioners, the 
person receiving the highest number of votes at the election held to deter- 
mine their successor shall serve as the mayor. 


History. En. Sec. 47, Ch. 152, L. 1917; Municipal Corporations€-149 (1). 
re-en. Sec. 5445, R. C. M. 1921. . 43 C.J. Municipal Corporations § 1058 
et seq. 


11-3247. (5446) Quorum of commissioners—recording votes and pro- 
ceedings. In municipalities having three commissioners, two commissioners 
shall constitute a quorum; and the affirmative vote of two commissioners 
shall be necessary to adopt or reject any motion, resolution, or ordinance, 
or pass any measure unless a greater number is provided for in this act. In 
municipalities having five commissioners, three commissioners shall con- 
stitute a quorum, and the affirmative vote of three commissioners shall be 
necessary to adopt or reject any motion, resolution, or ordinance, or pass any 
measure unless a greater number is provided for in this act. Upon every 
vote, the ayes and the nays shall be called and recorded, and every motion, 
resolution, or ordinance shall be reduced to writing and read before the 
vote is taken thereon. 


History: En. Sec. 48, Ch. 152, L. 1917; Municipal Corporations@=90, 96, 97. 
re-en. Sec. 5446, R. C. M. 1921. 43 C.J. Municipal Corporations §§ 766 et 
seq., 772 et seq., 774 et seq. 


11-3248. (5447) Compensation of commissioners and mayor. The salary 
of each commissioner shall be as follows: For each meeting attended, cities 
or towns with less than twenty-five thousand inhabitants, five dollars; cities 
with more than twenty-five thousand inhabitants, not to exceed ten dollars; 
provided, that not more than one fee shall be paid for any one day. The 
salary of the commissioner acting as mayor shall be one and one-half times 
that of the other commissioners. 


History: En. Sec. 49, Ch. 152, L. 1917; Municipal Corporations¢162 (1). 
amd. Sec. 2, Ch. 44, L. 1919; re-en. Sec. 43 C.J. Municipal Corporations § 1138. 
5447, R. C. M. 1921. 


11-3249. (5448) Meetings of commission—unauthorized absence creates 
vacancy—meetings and minutes to be public—rules and order of business. 
At ten o’clock a. m. on the first Monday after the first day of January, 
following a regular municipal election, the commission shall meet at the 
usual place for holding the meetings of the legislative body of the munici- 
pality, at which time the newly elected commissioners shall assume the duties 
of their office. Thereafter, the commissioners shall meet at such times as may 
be prescribed by ordinance or resolution, except that in municipalities 
having less than five thousand inhabitants, they shall meet regularly at 
least once and not more than four times per month, and in municipalities 
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having more than five thousand inhabitants, they shall meet not less than 
once every two weeks. Absence from five (5) consecutive regular meetings 
shall operate to vacate the seat of a member, unless such absence be author- 
ized by the commission. 

The commissioner acting as mayor, any two members of the commission 
or the city manager, may call special meetings of the commission upon at 
least twelve (12) hours written notice to each member of the commission, 
served personally on each member or left at his usual place of residence. 
All meetings of the commission shall be public and any citizen shall have 
access to the minutes and records thereof at all reasonable times. The 
commission shall determine its own rules and order of business and shall 
keep a journal of its proceedings. 


History: En. Sec. 50, Ch. 152, L. 1917; Municipal Corporations€—86, 92, 100. 
re-en. Sec. 5448, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations §§ 754 
10, Ch. 31, L. 1923. et seq., 770 et seq., 789 et seq. 


11-3250. (5449) Form of ordinances and resolutions—appropriations— 
manner of passing and approving—amendments. Each proposed ordinance 
or resolution shall be introduced in written or printed form, and shall not 
contain more than one subject, which shall be clearly stated in the title; 
but general appropriation ordinances may contain the various subjects and 
accounts for which moneys are to be appropriated. The enacting clause of 
all ordinances passed by the commission shall be, “Be it ordained by the 
commission of the (city or town) of (name of city or town).” The enacting 
clause of all ordinances submitted by the initiative shall be, “Be it pap ¢ 
by the people of the (city or town) of (name of city or own! 2 

No ordinance, unless it be declared an emergency, shall be passed on the 
day on which it shall have been introduced, unless so ordered by an affirm- 
ative vote of four-fifths of the members of the commission in cities with 
five commissioners and two-thirds of the members of the commission in 
all other cities and towns. Every ordinance or resolution passed by the 
commission shall be signed by the mayor or two members, and filed with 
the clerk within two days, and by him recorded. 

No ordinance or resolution or section thereof shall be revised or amended, 
unless the new ordinance or resolution contains the entire pei: or 
resolution or section revised or amended. 


History: En. Sec. 51, Ch. 152, L. 1917; 43 C.J. Municipal Obkputetioas §§ 802 
re-en. Sec. 5449, R. C. M. 1921; amd. Sec. et seq., 803, 805, 812 et seq., 816, 826 et 
11, Ch. 31, L. 1923. seq. 

37 Am. Jur. 754, Municipal Corporations, 

Municipal Corporations¢106 (1, 2),107 §141 et seq. 

(2), 112 (1-3). 


11-3251. (5450) Same—time of taking effect—emergency measures— 
ordinances which cannot pass as such. All ordinances and resolutions shall 
be in effect from and after thirty days from the date of their passage by the 
commission, except as otherwise provided in this act. The commission may, 
by an affirmative vote of all the members, pass emergency measures to take 
effect at the time indicated therein. An emergency measure is an ordinance 
or resolution for the immediate preservation of the public peace, property, 
health, or safety, or providing for the usual daily operation of a munici- 
pal department, in which the emergency is set forth and defined in a pre- 
amble thereto. Ordinances or resolutions appropriating money, or ordering 


1114 


COMMISSION-MANAGER PLAN 11-3255 


any street improvement or sewer, unless it is endangering the health or 
safety of the inhabitants, or granting any franchise, or extension of franchise 
or other special privilege, or regulating the rate to be charged for its 
services by any public utility, or right to occupy or use the streets, high- 
ways, bridges, or other public places, shall never be passed as emergency 
measures. , | 


History: En. Sec. 52, Ch. 152, L. 1917; | Municipal Corporations¢>120. 
re-en. Sec. 5450, R. C. M. 1921. 43 C.J. Municipal Corporations § 901. 


11-3252. (5451) Appointment of clerk and other officers — duties of 
clerk. The commission shall choose a clerk and such other officers and em- 
ployees of its own body as are necessary. The clerk shall be known as the 
clerk of the commission, and shall keep records and perform such other 
duties as may be required by this act or the commission. 


History: En. Sec. 53, Ch. 152, L. 1917; Municipal Corporations©—214 (1). 
re-en. Sec. 5451, R. C. M. 1921. 43 C.J. Municipal Corporations § 1616 
et seq. 


11-3253. (5452) Auditing books of accounts, records, etc.—matters to be 
included in statement—printing and distribution of report—publication of 
summary. The commission shall cause a continuous audit to be made of 
the books of account, records, and. transactions of the administrative de- 
partment of the municipality. Such audit, during each fiscal year, shall be 
made by one or more well-qualified accountants. The duty of the auditor or 
auditors so. appointed shall include the certifications of all statements 
required under section 11-3267 of this code. Such statements shall include 
a general balance-sheet, exhibiting the assets and liabilities of the munici- 
pality, supported by departmental schedules and schedules for each utility 
publicly owned or operated; summaries of income and expenditure, sup- 
ported by detailed schedules; and also comparisons, in proper classifications, 
with the last previous year.. The report of such audit for each previous year 
shall be printed and a copy thereof furnished the state bank examiner of 
Montana, to each member of the commission, and to each citizen who may 
apply therefor; and a condensed summary thereof shall be published in the 
manner provided by the commission. 


History: En. Sec. 54, Ch. 152, L. 1917; | Municipal Corporations¢—885. 
re-en. Sec. 5452, R. C. M. 1921. 44 ©.J. Municipal Corporations § 4120 
et seq. 


11-3254. (5453) Record of ordinances and resolutions, and authoriza- 
tion thereof—publication of number and title. Every ordinance or resolu- 
tion upon its final passage shall be recorded in a book kept for that purpose, 
and shall be authenticated by the signature of the presiding officer and the 
clerk of the commission. At least the number and title of every ordinance 
or resolution shall be published at least once within ten days after its final 
passage in such manner as is provided in this act. 


History: En. Sec. 55, Ch. 152, L. 1917; -43 C.J. Municipal Corporations §§ 827 
re-en. Sec. 5453, R. C. M. 1921 et seq., 837, 840 et seq. 


Municipal Corporations¢107 (2), 109, 
10. 


11-3255. (5454) Investigation of financial transactions—powers in con- 
ducting investigations—contempt—privilege of witness. The commission, 
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or any committee thereof, duly authorized by the commission so to do, may 
investigate the financial transactions of any office or department of the 
municipal government and the official acts of any municipal official, and 
by similar investigations may secure information upon any matter. In 
conducting such investigations, the commission or any committee thereof 
may compel the attendance of witnesses and the production of books, papers, 
and other evidence, and for that purpose may issue subpoenas or attach- 
ments which shall be signed by the presiding officer of the commission or the 
chairman of such committee, as the case may be, which may be served and 
executed by any officer authorized by law to serve subpoenas or other 
process. If any witness shall refuse to testify to any facts within his 
knowledge, or to produce any papers or books in his possession, or 
under his control, relating to the matter under inquiry, before the commis- 
sion, or any such committee, the commission shall have the power to 
cause the witness to be punished for contempt. No witness shall be excused 
from testifying touching his knowledge of the matter under investigation 
in any such inquiry, but such testimony shall not be used against him in any 
eriminal prosecution, except for perjury committed upon such inquiry. 


History: En. Sec. 56, Ch. 152, L. 1917; Municipal Corporations€—167. 
re-en. Sec. 5454, R. C. M. 1921. 43 C.J. Municipal Corporations § 1186. 


11-3256. (5455) Appointment of city manager. The commission shall 
appoint a city manager, who shall be the administrative head of the muni- 
cipal government, and shall be responsible for the efficient administration 
of all departments. He shall be appointed without regard to his political 
beliefs, and may or may not be a resident of the municipality when ap- 
pointed. He shall hold office at the will of the commission. 


History: En. Sec. 57, Ch. 152, L. 1917; Municipal Corporations¢=131. 
re-en. Sec. 5455, R. C. M. 1921. 43 C.J. Municipal Corporations § 982 et 
seq. 


11-3257. (5456) Powers and duties of city manager. The powers and 
duties of the city manager shall be: 

1. To see that the laws and ordinances are enforced ; 

2. To appoint and, except as herein provided, remove all directors of 
departments and all subordinate officers and employees in the departments 
in both the classified and unclassified service; all appointments to be upon 
merit and fitness alone, and in the classified service all appointments to 
be subject to the civil service provisions of this act ; 

3. To exercise control over all the departments and divisions created 
herein, or that may hereafter be created by the commission ; 

4. To attend all meetings of the commission, with the right to take 
part in the discussions, but having no vote; 

5. To recommend to the commission for adoption such measures as 
he may deem necessary or expedient ; 

6. To keep the commission fully advised as to the financial condition 
and needs of the city ; and 

7. To perform such other duties as may be prescribed by this act, or 
be required of him by ordinance or resolution of the commission. 


History: En. Sec. 58, Ch. 152, L. 1917; Municipal Corporations¢-168. 
re-en. Sec. 5456, R. C. M. 1921. 43 C.J. Municipal Corporations § 1187 
et seq. 
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11-3258. (5457) Salary of city manager. The city manager shall re- 
ceive such salary as may be fixed by ordinance of the commission, but such 
salary shall not be decreased during the term of office that the city manager 
is appointed for. 


History: En. Sec. 59, Ch. 152, L. 1917; Municipal Corporations¢162 (1). 
re-en. Sec. 5457, R. C. M. 1921. 43 C.J. Municipal Corporations § 1138. 


11-3259. (5458) May cause examinations of departments or the conduct 
of officers or employees—powers in conducting. The city manager may, 
without notice, cause the affairs of any department or the conduct of any 
officer or employee to be examined. Any person or persons appointed by the 
city manager to examine the affairs of any department, or the conduct of any 
officer or employee, shall have the same power to compel the attendance of 
witnesses and the production of books and papers and other evidence, and 
to cause witnesses to be punished for contempt, as is conferred upon the 
commission by this act. 

History: En. Sec. 60, Ch. 152, L. 1917; Municipal Corporations¢168. 
re-en. Sec. 5458, R. C. M. 1921. 43 C.J. Municipal Corporations § 1187 
et seq. 

11-3260. (5459) Administrative departments — power of commission 
concerning. The following administrative departments are hereby estab- 
lished by this act. 

Department of law; 
Department of public service ; 
Department of public welfare ; 
Department of public safety ; 
Department of finance. 
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The commission may by ordinance discontinue any or several depart- 
ments, and determine, combine, and distribute the functions and duties 
of these departments on Sediiione thereof. 

History: En. Sec. 61, Ch. 152, L. 1917; Municipal Corporations€177. 
re-en. Sec. 5459, R. C. M. 1921. 43 C.J. Municipal Corporations § 1251 
et seq. 

11-3261. (5460) Appointment and removal of directors of departments 
—powers and duties of directors. The city manager shall appoint a director 
for each department, as specified herein or as specified by ordinance of the 
commission, who shall serve until removed by the city manager, or until 
his successor is appointed and has qualified. Each director shall conduct 
the affairs of his department in accordance with the rules and regulations 
made by the city manager, and shall be responsible for the conduct of the 
officers and employees of his department, for the performance of its business, 
and for the custody and preservation of the books, records, papers, and 
property under its control. Subject to the supervision and control of the 
city manager in all matters, the director of each department shall manage 
the department. 

History: En. Sec. 62, Ch. 152, L. 1917; Municipal Corporations€131. 
re-en. Sec. 5460, R. C. M. 1921. 43 C.J. Municipal Corporations § 982 et 
seq. 

11-3262. (5461) Municipal plan board—advisory boards. The commis- 
sion may appoint a municipal plan board, and upon the request of the city 
manager shall appoint advisory boards. The members of such boards shall 
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serve without compensation, and their duty shall be to consult and advise 
with the various departments. The duties and powers thus created shall be 
prescribed by ordinance. 


History: En. Sec. 63, Ch. 152, L. 1917; 
re-en. Sec. 5461, R. C. M. 1921. 


11-3263. (5462) Department of law. The head of the department of 
law shall be an attorney at law, who has been admitted to practice in the 
the state of Montana, and shall be known as the city attorney. He shall be 
the legal advisor of and attorney and counsel for the municipality, and for 
all the officers and departments thereof in matters relating to their official 
duties. He shall prosecute and defend all suits for and in behalf of the muni- 
cipality, and shall prepare all contracts, bonds, and other instruments in 
writing in which the municipality is concerned, and shall indorse on each 
his approval of the form and correctness thereof. He shall have such 
other duties and authority as are now conferred upon the city attorney 
by existing laws. He shall have such number of assistants as the com- 
mission by ordinance may authorize. 


History: En. Sec. 64, Ch. 152, L. 1917; Municipal Corporations¢138, 169. 
re-en. Sec. 5462, R. C. M. 1921. 43 C.J. Municipal Corporations §§ 1016 
et seq., 1190. 


11-3264. (5463) Department of public service. Subject to the control 
and supervision of the city manager in all matters, the director of public 
service shall manage and have charge of. the construction, improvement, 
repair, and maintenance of streets, sidewalks, alleys, lanes, bridges, viaducts, 
and other public highways; of sewers, drains, ditches, culverts, canals, 
streams, and water-courses; of boulevards, squares, and other public places 
and grounds belonging to the municipality or dedicated to public use, ex- 
cept parks and playgrounds. He.shall manage market houses, sewerage dis- 
posal plants and farms, and all public utilities of the municipality. He shall 
have charge of the engordement of all obligations of privately owned or 
operated public utilities enforcible by the municipality. He shall have charge 
of the making and preservation of all surveys, maps, plans, drawings, and 
estimates for public work; the cleaning, sprinkling, and lighting of streets 
and public places; the collection and disposal of waste; the preservation 
of contracts, papers, plans, tools, and appliances belonging . to the munici- 
pality, and pertaining to the department. 


History: En. Sec. 65, Ch. 152, L. 1917; Municipal Corporations¢>178. 
re-en. Sec. 5463, R. C. M. 1921. 43 C.J. Municipal ~Corporations 5 1998 
et seq. 


11-8265. (5464) Department of public welfare. Subject to the super- 
vision and control of the city manager in all matters, the director of public 
welfare shall manage all charitable, correctional, and reformatory institu- 
tions and agencies belonging to the municipality; the use of all recreational 
facilities of the municipality, including libraries, parks, and playgrounds. 
He shall have charge of the inspection and supervision of public amusements 
and entertainments. He shall enforce all laws, ordinances, and regulations 
relative to the preservation and promotion of the public health, the pre- 
vention and restriction of disease, the prevention, abatement, and suppres- 
sion of nuisances, and the sanitary inspection and supervision of the pro- 
duction, transportation, storage, and sale of foodstuffs. He shall cause a 
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complete and accurate system of vital statistics to be kept. In time of 
epidemic, or threatened epidemic, he may enforce such quarantine regula- 
tions as are appropriate to the emergency. The director of public welfare 
shall provide for the study of and research into causes of poverty, 
delinquency, crime, and disease, and other social problems in the community, 
and shall, by means of lectures and exhibits, promote the education and 
understanding of the community in those matters which affect the public 
welfare. 

The health. officer of the municipality shall be under the direction and 
eontrol of the director of public welfare, and shall enforce all ordinances 
and laws relating to health, and shall perform all duties and have all 
powers provided by general law relative to the public health to be exer- 
cised in municipalities by health officers; provided, that. regulations affect- 
ing the public health additional to those established by general law, and 
for the violation of which penalties are imposed,’ shall be enacted by the 
commission and enforced as provided herein. 


History: En. Sec. 66, Ch. 152, L. 1917; Municipal Corporations€210, 212. 
re-en. Sec. 5464, R. C, M, 1921. ) 43 C.J. Municipal Corporations 8s 1559 
et seq., 1586 et seq. 


11-3266. (5465) Department of public safety—police and fire depart- 
ments. (1) Subject to the supervision and control of the city manager in 
all matters, the director of public safety shall be the executive head of the 
division of, police and fire. He shall also be the chief administrative au- 
thority in all matters affecting the inspection and regulation of the erection, 
maintenance, repair and occupancy of buildings as may be ordained by the 
commission or established by the general law of the state of Montana. He 
shall also be charged with the enforcement of all laws, and ordinances 
relating to weights and measures. 

(2) The chief of police shall have exclusive control of the stationing 
and transfer of all patrolmen and other officers and employees constituting 
the police force, under such rules and regulations as the director of public 
safety may prescribe. The police force shall be composed of a chief of 
police and such officers, patrolmen and other employees as the city manager 
may’determine. In case of riot, or in event of emergency, or at time of 
elections or similar occasions, re director of public safety may appoint addi- 
tional patrolmen and officers for temporary service who need not be in the 
classified service. 

(3) . No person shall act as special policeman, special detective or other 
special police officer for any purpose whatsoever, except upon the written 
authority of the director of public safety. Such authority shall be exercised 
only under the direction and control of the chief of police and for a specified 
time. 

(4) The fire chief shall have exclusive control of the stationing and 
transfer of all firemen and other officers and employees constituting the fire 
force under such rules and regulations as the director of public safety may 
prescribe. The fire force shall be composed of a chief and such other officers, 
firemen and employees as the city manager may from time to time determine. 
In ease of riot, conflagration or emergency, the director of public safety may 
appoint additional firemen and other officers for temporary, service who 
need not be in the classified service. 
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(5) Chapter 18 of this title shall in all respects be applicable to and 
govern the police departments of all cities and towns under the commission 
manager form of government provided for herein and the provisions of 
chapter 19 of this title shall in all respects be applicable to and govern 
fire departments of all cities and towns operating under the said commis- 
sion manager plan of government, said chapters and sections shall apply 
and govern, notwithstanding any renumbering, or rearrangement of the 
same in any revision of the codes. 

(6) Nothing herein shall affect, impair, restrict or repeal any provisions 
of general law authorizing the levying of taxes to provide for firemen, police 
and sanitary police pension funds, and to create and perpetuate boards of 
trustees for the administration of such funds. 

History: En. Sec. 67, Ch. 152, L. 1917; Municipal Corporations€~180 (1) et seq. 
re-en. Sec. 5465, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations § 1271 


12, Ch. 31, L. 1923; amd. Sec. 1, Ch. 173, et seq. 
L. 1925; amd. Sec. 1, Ch. 150, L. 1947. 


11-3267. (5466) Department of finance—accounts—collection and dis- 
bursement of funds—purchase and sale of property and supplies. (1) The 
duties of the director of finance shall include the keeping and supervision of 
all accounts and the custody of all public money of the municipality; the 
purchase, storage and distribution of supplies needed by the various depart- 
ments; the making and collection of special assessments; the issuance of 
licenses; the collection of license fees and taxes and such other duties as 
the commission may, by ordinance, require. 


(2) He shall install and have supervision over the accounts of all the 
departments and offices of the municipality. Whenever practicable the books 
of financial accounts shall be kept in the office of the department of finance. 
He shall require daily departmental reports of money receipts and the 
disposition thereof; and shall require of each, in such form as may be 
prescribed, current financial and operating statements exhibiting each trans- 
action and the cost thereof. 

(3) Upon the death, resignation, removal or expiration of the term of 
any officer, he shall examine the accounts of such officer and report his find- 
ings to the city manager. 

(4) Accounting procedure shall be devised and maintained for the mu- 
nicipality adequate to record in detail all transactions affecting the acqui- 
sition, custodianship and disposition of values, including cash receipts and 
disbursements; and the recorded facts shall be presented periodically to offi- 
cials and to the public in such summaries and analytical schedules in de- 
tailed support thereof as may be necessary to show the full effect of such 
transactions for each fiscal year upon the finances of the municipality 
and in relation to each department of the municipal government, including 
distinct summaries and schedules for each utility publicly owned and 
operated. , , 

(5) He shall have charge of the preparation and certification of all spe- 
cial assessments for public improvements; the mailing of notices of such 
assessments to property owners and all other duties connected therewith ; the 
collection of such assessments as are payable directly to the municipality 
and the preparation and certification of all unpaid assessments to the 
county treasurer for collection. He shall issue all licenses and collect all 
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fees therefor and shall pay the same into the treasury in the manner pro- 
vided by ordinance. 


(6) No warrant for the payment of any claims shall be issued unless 
such claim shall be evidenced by a voucher approved by the head of the de- 
partment for which the indebtedness was incurred and countersigned by the 
city manager. Before issuing such voucher, the supplies and material de- 
livered, or work done, shall be duly inspected and certified to by the head 
of the proper department or office, or by a person designated by him. The 
head of each department or office shall require proper time reports from 
all service rendered to be certified by those having cognizance thereof, to 
serve aS a basis for the preparation of payroll vouchers. Each director of 
a department and his surety shall be liable to the municipality for all loss 
or damage sustained by the municipality, by reason of the negligent or 
corrupt approval of any claim against the municipality in his department. 
Prior to the drawing of a warrant for the payment of any voucher or 
claim, the director of finance may at his discretion cause an investigation 
or inspection to be made by a person designated by him, and shall have 
power to summon persons and examine them under oath or affirmation 
which oath or affirmation he may administer. 

(7) The director of finance shall be the custodian of all public money of 
the municipality and all other public money coming into his hands. He 
shall keep and preserve such money in the place or places determined by 
ordinance or by the provisions of any law applicable thereto. Except as 
otherwise provided in this act he shall collect, receive and disburse all 
public money of the municipality upon warrant, and shall also receive and 
disburse all other public money coming into his hands in pursuance of such 
regulations as may be prescribed by the authorities having lawful control 
over such funds. 

(8) The director of finance or city manager shall, in manner provided by 
ordinance, purchase all supplies for the municipality, sell all real and per- 
sonal property of the municipality not needed or unsuitable for public 
use or that may have been condemned as useless by the director of a de- 
partment. He shall have charge of such store rooms and store houses of 
the municipality as may be provided by ordinance, in which shall be stored 
all supplies and materials purchased by the municipality and not delivered 
to the various departments. 

(9) He shall inspect all supplies delivered to determine quality and 
quantity and conformance with specifications, and no voucher shall be 
honored unless the accompanying invoice shall be endorsed as approved. 

(10) He may require from the director of each department at such 
times as contracts for supplies are to be let, a requisition for the quantity 
and kind of supplies to be paid for from the appropriations of the depart- 
ment. 

(11) Upon certification that funds are available in the proper appro- 
priations, such goods shall be purchased and shall be paid for from funds in 
the proper department for that purpose. However, this procedure shall not 
prejudice the director of finance or city manager from purchasing goods for 
eash to the credit of the stores account, to be furnished the several depart- 
ments on requisition, goods so furnished to be paid for by the department 
furnished therewith by warrant made payable to the stores account. 
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He shall not: furnish any supplies to or purchase any supplies for any 
department unless there be to the credit of such department an available 
appropriation balance in excess of all unpaid obligations sufficient to pay 
for such supplies. . : 

(12) Before making any purchase or sale, the director of finance or city 
manager shall give opportunity for competition, all proposals to be upon 
precise specifications, and under such rules and regulations as the commis- 
sion shall establish. Each order of purchase or sale, to be approved and 
countersigned by the city manager or his deputy. 

(13) In cases of emergency purchases may be made without competition, 
if a sufficient appropriation has theretofore, been made against which pur- 
chases may lawfully be charged. In such cases, a copy of the order issued, 
shall be filed with the director of finance, together with a certificate by the 
head of the department, stating the facts of the emergency. A copy of this 
certificate shall be attached to and filed with the voucher covering payment 
for the supplies. The director of finance shall have such. assistants and 
force of office employees as may be necessary to properly carry out his duties 
under the provisions of this act. If it.is found desirable, he may divide his 
office into divisions presided over by the following officers: accountant, 
treasurer and purchasing agent. 


History: En. Sec. 68, Ch. 152, L. 1917; Municipal Corporations¢—169, 172. 
re-en. Sec. 5466, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations §§ 1190, 
13, Ch. 31, L. 1923. ‘1213 et seq. 


11-3268. (5467) Sinking fund trustees, The members of the commis- 
sion, the city manager, and the director of finance shall constitute the sink- 
ing fund trustees. The mayor shall be the president, and the director of 
finance shall be the secretary of the trustees of the sinking fund. The trus- 
tees of the sinking fund shall manage and control the sinking fund in the 
manner provided by laws of the state of Montana or by ordinance. ° 


History: En. Sec. 69, Ch. 152, L. 1917; ‘Municipal Corporations¢—951. 
re-en. Sec. 5467, R. C. M.. 1921. 44 C.J. Municipal Corporations § 4215, 


11-3269. (5468) Advertising and matter for publication. All public 
advertising or publication mentioned as being necessary under the pro- 
visions of this act, shall be in a daily newspaper of general circulation with- 
in the municipality, if there be such, otherwise in a weekly newspaper 
published therein, and shall be done by Contract, or in a journal published by 
the municipality, as may be determined by eeaieenen If such contract shall 
be with a newspaper, it shall be entered into only after opportunity has 
been given for competition under such rules and regulations as the com- 
mission may establish, and for a term not longer than one year. 


History: En. Sec. 70, Ch. 152, L. 1917; Municipal Corporations¢=237. 
re-en. Sec. 5468, R. C. M. 1921. 44 C.J. Municipal Corporations § 2192 et 
seq. - 


11-3270. (5469) Limit on amount of contract not approved by city man- 
ager and commission. No,contract involving an expenditure of more than 
two hundred and fifty dollars for material or supplies shall be awarded, 
except upon the approval of the city manager and the commission. 


History: En. Sec. 71, Ch. 152, L. 1917; Municipal Corporations¢230. 
re-en. Sec. 5469, R. C. M. 1921. 44 C.J. Municipal Corporations § 2153. 
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11-3271. (5470) Police judge—appointment and powers. The commis- 
sion shall appoint a police judge who shall have the power and authority 
now conferred by existing laws and shall hold his office at the will of the 
commission. 


History: En. Sec. 72, Ch. 152, L. 1917; Judgese=3. 
re-en. Sec. 5470, R. C. M. 1921; amd. Sec. 48 C.J.S. Judges §§ 12, 13, 19. 
14, Ch. 31, L. 1923. 


11-3272. (5471) Civil service board—establishment—term of office—re- 
moval of members—abolishment. The commission may appoint three elec- 
tors of the municipality as a civil service board; one to serve for two years, 
and one for four years and one for six years, to take office on the first day 
of January after the municipality comes under the provisions of this act, or 
as soon thereafter as appointed and qualified. Thereafter members of the 
civil service board shall be appointed to serve for six years and until their 
successors have been appointed and have qualified. Members of the board 
shall not hold any other public office. The commission may remove any 
member of the board upon stating in writing the reasons for removal and 
‘allowing him an opportunity to be heard in his own defense. Any vacancy 
shall be filled by the commission for the unexpired term. 


Immediately after appointment, the board shall organize by electing 
one of its members chairman. The board shall appoint a chief examiner 
who shall also act as secretary. The board may appoint such other subordi- 
nates as may by appropriation be provided for. It is intended hereby that 
the establishment of a civil service board shall be permissive and not man- 
datory. If appointed the board may be abolished at any time upon reso- 
lution to that effect by the commission and thereafter any civil service 
board appointed under the provisions of this act shall cease to exist, but 
so long as any such civil service board shall exist its operations and pro- 
ceedings shall be controlled as in this act hereinafter provided. 


History: En. Sec. 73, Ch. 152, L. 1917; 43 C.J. Municipal Corporations §§ 975 et 
re-en. Sec. 5471, R. C. M. 1921; amd. Sec. seq., 1058 et seq., 1097 et seq. 
15, Ch. 31, L. 1923, 10 Am. Jur. 923, Civil Service, § 4 et 


Municipal Corporations¢>126, 131, 149 
(2), 159 (1). 

11-3273. (5472) Classified and unclassified service., The civil service of 
a municipality is hereby divided into the unclassified and the classified 
service. 

1. The unclassified service shall include: 

(a) All officers elected by the people; 

(b) The city manager ; 

(c) The heads of departments and heads of divisions of departments, 
and members of appointive boards; 

(d) The deputies and Eachetanies of the city manager, and one assist- 
-ant or deputy, and one’secretary for each department, and the clerk of the 
commission. 

9 he classified service shall comprise all positions not specifically 
included in this act in the unelassified service. There shall be in the classi- 
fied service three classes, to be known as the competitive class, the non- 
competitive class, and the labor class. 


1123 


11-3274 CITIES AND TOWNS - be 


(a) The competitive class shall include all positions and employment for 
which it is practicable to determine the merit and fitness of applicants by 
competitive examination ; 

(b) The non-competitive class shall consist of all positions and employ- 
ment requiring peculiar and exceptional qualifications of a scientific, mana- 
gerial, professional, or educational character. No competitive examina- 
tions will be given for these positions, but the past achievements of the 
applicant will be considered ; 


(c) The labor class shall inelude ordinary unskilled labor, which is 
employed by the year. 


History: En. Sec. 74, Ch. 152, L. 1917; Municipal Corporations¢—125. 
re-en. Sec. 5472, R. C. M. 1921. 43 C.J. Municipal Corporations § 983 et 
seq. 


11-3274. (5473) Rules and regulations governing appointments—other 
duties of board. The board, subject to the approval of the commission, shall 
adopt, amend, and enforce a code of rules and regulations, providing for 
appointment and employment in all positions in the classified service, based 
on merit, efficiency, character, and industry, which shall have the force and 
effect of law; shall make investigations concerning the enforcement and 
effect of this chapter, and of the rules adopted. It shall make an annual 
report to the commission. 


History: Hn. Sec. 75, Ch. 152, L. 1917; 
re-en. Sec. 5473, R. C. M. 1921. 


11-3275. (5474) Chief examiner—duties. The chief examiner shall be 
the employment officer of all municipal employees coming under the classi- 
fied service. He shall provide examinations in accordance with the regula- 
tions of the board, and maintain lists of eligibles of each class of the serv- 
ice of those meeting the requirements of said regulations. Positions in the 
classified service shall be filled by him from such eligible lists upon requi- 
sition from and after consultation with the city manager. As positions are 
filled, the employment officer shall certify the fact, by proper and prescribed 
form, to the director of finance and the director of the department in which 
the vacancy exists. 


History: En. Sec. 76, Ch. 152, L. 1917; Municipal Corporations¢~169. 
re-en. Sec. 5474, R. C. M. 1921. 43 C.J. Municipal Corporations § 1190. 


11-3276. (5475) Promotions in classified service. The board shall pro- 
vide for promotion to all positions in the classified service, based on records 
of merit, efficiency, character, conduct, and seniority. 


History: En. Sec. 77, Ch. 152, L. 1917; Municipal Corporations¢-133. 
re-en. Sec. 5475, R. C. M. 1921. 43 C.J. Municipal Corporations § 983. 
10 Am. Jur. 929, Civil Service, § 10. 


11-3277. (5476) Probationary period. An appointment or promotion 
shall not be deemed complete until a period of probation not to exceed six 
months has elapsed and a probationer may be discharged or reduced at any 
time within the said period of six months, upon the recommendation of the 
head of the department in which said probationer is employed, with the 
approval of the majority of the board. 


History: En. Sec. 78, Ch. 152, L. 1917; Municipal Corporations¢-158, 
re-en. Sec, 5476, R. C, M. 1921. 43 C.J. Municipal Corporations § 1127. 
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11-3278. (5477) Discharges or reductions in rank—how made. An em- 
ployee shall not be discharged or reduced in rank or compensation until he 
has been presented with the reasons for such discharge or reduction, spe- 
cifically stated in writing, and has been given an opportunity to be heard in 
his own defense. The reason for such discharge or reduction, and any reply 
in writing thereto by such employee, shall be filed with the board. 


History: En. Sec. 79, Ch. 152, L. 1917; 10. Am. Jur. 931, Civil Service, § 11. 
re-en. Sec. 5477, R. C. M. 1921. 


11-3279. (5478) Appeal to civil service board. Any employee of any 
department in the municipality in the classified service who is suspended, 
reduced in rank, or dismissed from a department by the director of that de- 
partment or the city manager, may appeal from the decision of such officer 
to the civil service board, and such board shall define the manner, time, and 
place in which such appeal shall be heard. The judgment of such board 
shall be final. 


History: En. Sec. 80, Ch. 152, L. 1917; Municipal Corporations€—159 (6). 
re-en. Sec. 5478, R. C. M. 1921. - - 43 C.J. Municipal Corporations § 1126. 


11-3280. (5479) Present incumbents to retain positions unless same are 
abolished. _Any person in the employ of a municipality, holding a position 
in the classified service, at the time that the municipality comes under the 
provisions of this act, shall, unless his position be abolished, retain same until 
discharged, reduced, promoted, or transferred in accordance herewith. 


History: En. Sec. 81, Ch. 152, L. 1917; 
re-en. Sec. 5479, R. C. M. 1921. 


11-3281. (5480) Salaries to be withheld until names of appointees or 
employees are certified. The director of finance or other public disbursing 
officer shall not pay any salary or compensation for services to any person 
holding a position in the classified service, unless the pay-roll or account for 
such salary or compensation shall bear the certificate of the board, by its 
secretary, that the persons named therein have been appointed or employed 
and are performing service in accordance with the provisions of this act, 
or the rules established thereunder. 


‘History: En. Sec. 82, Ch. 152, L. 1917; Municipal Corporations¢—162 (1). 
re-en. Sec. 5480, R. C. M. 1921. 43 C.J. Municipal Corporations § 1138. 


11-3282. (5481) Power of board to procure testimony in investigation. 
In any investigation conducted by the board it shall have the power to sub- 
poena and require the attendance of witnesses and the production thereby 
of books and papers pertinent to the investigation, and to administer oaths 
tosuch witnesses. | 


History: En. Sec. 83, Ch..152, L. 1917; Municipal Corporations¢169. 
re-en. Sec. 5481, R. C. M. 1921. 43 C.J. Municipal Corporations § 1190. 


11-3283. (5482) Persons in classified service not affected by political or 
religious opinions or race—political contributions and activity forbidden. 
No person in the classified service or seeking admission thereto shall be ap- 
pointed, reduced or removed, or in any way favored or discriminated against 
because of political opinions or affiliations, or because of race, color, or 
religious beliefs. No officer or employee of the municipality shall directly 
or indirectly solicit or receive, or be in any manner concerned in soliciting 
or receiving, any assessments, subscription, or contribution for any political 
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party or political purpose whatever. No person holding a position in the 
classified service shall take any part in political management or affairs 
or in political campaigns, further than to cast his vote or to express pri- 
vately his opinion. 

History: En. Sec. 84, Ch. 152, L. 1917; 29 C.J.S. Elections §§ 329, 356; 43 C.J. 
re-en. Sec. 5482, R. C. M. 1921. Municipal Corporations §§ 983, 1127. 


Elections€—317; Municipal Corporations 
€>133, 158. 


11-3284. (5483) Penalties for violation of civil service provisions—to be 
prescribed by board. The board, subject to the approval of the commis- 
sion, shall by ordinance determine the penalties for the violations of the civil 
service provisions of this act. 


History: En. Sec. 85, Ch. 152, L. 1917; Municipal Corporations@>174. 
re-en. Sec. 5483, R. C. M. 1921. 43 C.J. Municipal Corporations § 1242. 


11-3285. (5484) Fixing of salaries and appropriation for civil service. 
The salaries of the board and its employees shall be determined by the com- 
mission, and a sufficient sum shall be appropriated each year to carry out 
the civil service provisions of this act. 


History: En. Sec. 86, Ch. 152, L. 1917; Municipal Corporations¢-162 (1). 
re-en. Sec. 5484, R. C. M. 1921. 43 C.J. Municipal Corporations § 1138. 


CHAPTER 33 
COMMISSION-MANAGER FORM OF GOVERNMENT (continued) 


Section 11-3301. Local improvements—assessments—laws governing. 

11-3302. Sewer, water, gas, or other connections—notice to property owners— 
service and contents. 

11-3303. Survey and plats of lands subdivided for sale. 

11-3304. Effect of recorded map or plat. 

11-3305. Director of public service as supervisor of plats—powers and duties. 

11-3306. Restriction as to acceptance of streets and alleys by municipality. 

11-3307. Care, control, improvement, etc. of public highways and places. 

11-3308. Improvement and vacation of streets and highways. 

11-3309. Acceptance of dedication of streets and alleys necessary. 

11-3310. Vacating or changing names of streets, etc.—proceedings. 

11-3311. Appropriation of property for public or municipal purposes. 

11-3312. Power of commission to grant rights to occupy streets, highways, ete.— 
ordinances and resolutions. 

11-3313. Renewal of franchises. 

11-3314. No exclusive franchise or renewal to be granted. 

11-3315. Manner of use and occupation of streets and public grounds to be 
prescribed. 

11-3316. Extension of public utility subject to referendum. 

11-3317. When property owner’s consent to public utility necessary. 

11-3318. Fiscal year—estimates of expenditures and revenues—contents. 

11-3319. Appropriation ordinance—details concerning. 

11-3320. Power of first commission over appropriations already made. 

11-3321. Transfer of funds. 

11-3322. Unexpended appropriations—manner of drawing moneys and incurring 
obligations. 

11-3323. Fixing salaries and compensation—disposition of fees and moneys. 

11-3324. Bonds of clerks and employees—premium. 

11-3325. Persons holding office at time act takes effect—powers and duties im- _ 
posed by present laws. : 

11-3326. Official oath. 

11-3327. Saving clause as to contracts, work and improvements. 

11-3328. Ejight-hour day may be established. 
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11-3329. Assessment for removal of snow and ice from sidewalks, etc. 

11-3330. Abandonment of commission-manager plan—proceedings. 

11-3331. Laws continued in force hy this chapter. 

11-3332. Repealing clause and exception. 

11-3333. Effect of organization of communities into single municipal district. 

11-3334. Name of new municipal district. 

11-3335. Property vests in new municipality—improvements payable by special 
assessments—unpaid indebtedness of old municipalities. 

11-3336. Rental of county buildings—contracts with county commissioners for 
work—rate of compensation. 


11-3301. (5485) Local improvements — assessments — laws governing. 
The commission shall have the power, by ordinance, to provide for the con- 
struction, reconstruction, repair, and maintenance by contract, or directly 
by the employment of labor, of all things in the nature of local improve- 
ments, and to provide for the payment of any part of the cost of any such 
improvement by levying and collecting special assessments upon abutting, 
adjacent, and contiguous or other specially benefitted property, as provided 
by general law. Whenever the payments for such improvements are to ex- 
tend over a period of years, and are to be paid for in instalments, the pro- 
ceedings and all things done in connection with such improvements are to be 
done in strict conformity with the provisions of sections 11-2201 to 11- aoe 
of this code. 


History: En. Sec. 87, Ch. 152, L. 1917; Municipal Corporations¢=265. 
re-en. Sec. 5485, R. C. M. 1921. 44 C.J. Municipal Corporations § 2267. 


11-3302. (5486) Sewer, water, gas, or other connections — notice to 
property owners—service and contents. The director of public service shall 
have authority to compel the making of sewer, water, gas, and other con- 
nections whenever, in view of the contemplated street improvements or as a 
sanitary regulation, sewer, water, gas, or other connections should in his 
judgment be constructed. He shall cause written notice of his determina- 
tion thereof to be given to the owner of each lot or parcel of land to which 
such connections are to be made, which notice shall state the number and 
character of connections required. Such notice shall be served by a person, 
designated by the director of public service, in the manner provided for the 
service of summons in civil actions. Non-residents of the municipality, or 
persons who cannot be found, may be served by one publication of such 
notice in a daily newspaper of general circulation in the municipality, if 
such there be, and if not, by one publication in a weekly newspaper. The 
notice shall state the time within which such connections shall be con- 
structed; and if they be not constructed within the said time, the work may 
be done by the municipality, and the cost thereof, together with a penalty of 
five per cent, assessed against the lots and lands for which such connections 
are made; provided, that the city commission may in its discretion order 
and direct that the cost of making any such connection by the municipality 
may be assessed without penalty and may be paid in annual installments 
over a period of not to exceed eight years, together with interest thereon not 
to exceed six per cent per annum, payable annually, on the deferred pay- 
ments. Said assessments shall be certified and collected as other assess- 
ments for street improvements. The actual work of making such con- 
nections shall be done under such regulations as are provided for by 
ordinance. | 
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History: En. Sec. 88, Ch. 152, L. 1917; 38 C.J.S. Gas §§ 24, 30; 44 C.J. Munici- 
re-en. Sec. 5486, R. C. M. 1921; amd. Sec. pal Corporations § 4004 et seq.; 67 C.J. 
1, Ch. 45, L. 1939. Waters § 737. 


Gas€13 (1); Municipal Corporations¢ 
712; Waters and Water Courses@210. 


11-3303. (5487) Survey and plats of lands subdivided for sale. Any 
owner of lots or grounds within the municipality who subdivides or lays 
them out for sale, must cause to be made an accurate survey and plat there- 
of, conforming in all things to the provisions of sections 11-601 to 11-614, 
inclusive, of this code and shall also file with the clerk of the commission a 
duly certified copy of such plat or plats. 


History: En. Sec. 89, Ch. 152, L. 1917; Municipal Corporations¢43. 
re-en. Sec. 5487, R. C. M. 1921; amd. Sec. 43 C.J. Municipal Corporations § 133 et 
16, Ch. 31, L. 1923. seq. 


11-3304. (5488) Effect of recorded map or plat. The map or plat re- 
eorded under the provisions of the foregoing act shall thereupon be suf- 
ficient conveyance to vest in the municipality the fee of the parcel of land 
designated or intended for streets, alleys, ways, commons, or other public 
uses, to be held in the corporate name in trust to and for the uses and pur- 
poses in the instrument set forth, expressed, designated, or intended. 


History: En. Sec. 90, Ch. 152, L. 1917; DedicationG-19 (1). 
re-en. Sec. 5488, R. C. M. 1921. 26 C.J.S. Dedication § 22. 


11-3305. (5489) Director of public service as supervisor of plats— 
powers and duties. The director of publ service shall be the supervisor 
of plats of the municipality. He shall see that the regulations governing the 
platting of all lands require all streets and alleys to be of proper width, 
and to be conterminous with the adjoining streets and alleys, and that all 
other regulations are conformed with. Whenever he shall deem it expedient 
to plat any portion of the territory within the corporate limits, in which the 
necessary or convenient streets and alleys have not already been accepted 
by the municipality so as to become public streets or alleys, or when any 
person plats any land within the corporate limits or within three miles 
thereof, the supervisor of plats shall, if such plats are in accordance with 
the regulations prescribed therefor, indorse his written approval thereon. 
No plat subdividing lands within the corporate limits, or within three 
miles thereof, shall be entitled to record in the recorder’s office of the 
county without such written approval so indorsed thereon. 


History: En. Sec. 91, Ch. 152, L. 1917; Municipal Corporations€651. 
re-en. Sec. 5489, R. C. M. 1921. 44 C.J. Municipal Corporations § 3600 
et seq. 


11-3306. (5490) Restriction as to acceptance of streets and alleys by 
municipality. No streets or alleys, except those laid down on such plat and 
bearing the approval of the supervisor of plats, as hereinbefore provided, 
shall subsequently in any way be accepted as public streets or alleys by the 
municipality, nor shall any public funds be expended in the repair or im- 
provement of streets or alleys subsequently laid out and not on such plat. 
This restriction shall not apply to a street or alley laid out by the municipal- 
ity, nor to streets, alleys, or public grounds laid out on a plat by or with 
the approval of the supervisor of plats. 
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History: En. Sec. 92, Ch. 152, L. 1917; Municipal Corporations¢=651. 
re-en. Sec. 5490, R. C. M. 1921. 44 C.J. Municipal Corporations § 3600 
et seq. 


11-3307. (5491) Care, control, improvement, etc. of public highways and 
places. The commission shall provide, by ordinance, for the care, super- 
vision, control, and improvement of public highways, Streets, avenues, alleys, 
sidewalks, public grounds, bridges, aqueducts, and viaducts within the 
municipality, and shall cause them to be kept open, in repair, and free from 
nuisance. 


History: En. Sec. 93, Ch. 152, L. 1917; 
re-en. Sec. 5491, R. C. M. 1921. 


11-3308. (5492) Improvement and vacation of streets and highways. 
When it deems it necessary, the commission may cause any street, alley, or 
public highway to be opened, straightened, altered, diverted, narrowed, 
widened, or vacated. 


History: En. Sec. 94, Ch. 152, L. 1917; 44 C.J. Municipal Corporations §§ 2281 
re-en. Sec. 5492, R. C. M. 1921. et seq., 3613, 3657 et seq. 


Municipal Corporations€=269 (2), 655, 
657 (1). 


11-3309. (5493) Acceptance of dedication of streets and alleys neces- 
sary. No street or alley hereafter dedicated to public use by the proprietor 
of ground in the municipality shall be deemed a public street or alley, or 
under the care or control of the commission, unless the dedication be accepted 
and confirmed by ordinance passed for such purpose, or unless the pro- 
visions hereof relating to subdivisions shall have been complied with. 


- History: En. Sec. 95, Ch. 152, L. 1917; DedicationG=31. 
re-en. Sec. 5493, R. C. M. 1921. 26 C.J.S. Dedication § 34. 


11-3310. (5494) Vacating or changing names of streets, etc.—proceed- 
ings. The commission in vacating any street or part of a street, or changing 
the name of any street, may include in one ordinance the change of name or 
the vacation or narrowing of more than one street, alley, or avenue, but 
before vacating any street or part thereof, or narrowing any street, the 
commission shall first pass a resolution declaring its intention so to do. 
The city manager shall cause notice of such resolution to be served in the 
manner that service of summons is required to be made in civil actions 
upon all persons whose property abuts upon the portion of the street 
affected by the proposed vacation or narrowing, and by publication once 
in one daily newspaper of general circulation in the municipality, if such 
there be, and if not, once in one weekly newspaper of like circulation, as 
to all persons who cannot be personally served. Said notice shall state the 
time and place at which objection will be heard. Unless fifty-one per cent 
of the affected property objects to the proposed vacation or narrowing, 
the commission may by ordinance declare such vacation or narrowing, and 
such order of the commission vacating or narrowing a street or alley, which 
has been dedicated to public use by the proprietor, shall, to the extent that 
it is vacated or narrowed, operate as a revocation of the acceptance thereof 
by the commission, but the right of way and easement therein of any lot 
owner Shall not be impaired thereby. 
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.. History: En. Sec. 96, Ch. 152, L. 1917; 44 C.J. Municipal Corporations §§ 3613, 
re-en. Sec. 5494, R. C. M. 1921. 3639 et seq., 3659. 


Municipal Corporations@—65144, 655, 657 

(5). , | 
11-3311. (5495) Appropriation of property for public or municipal 
purposes. Property within the corporate limits of the municipality may be 
appropriated for any public or municipal purpose, and to the full extent of 
the authority granted by the constitution of the state, such appropriation 
shall be made as herein provided. By such appropriation, the municipality 
may acquire a fee simple title, or any less estate, easement, or use. Appro- 
priations of property outside of the corporate limits of the municipality shall 
be made according to the requirements of and as provided by general law. 


History: En. Sec. 97, Ch. 152, L. 1917; Eminent Domain¢=13. . 
re-en. Sec. 5495, R. C. M. 1921. 29 C.J.8. Eminent Domain §§ 29, 31. 


11-3312. (5496) Power of commission to grant rights to occupy streets, 
highways, etc.—ordinances and resolutions. The commission shall have all 
powers to grant rights to occupy or use the streets, highways, bridges, or 
public places in the municipality that now are, or hereafter may be, granted 
to municipalities by the constitution cr laws of Montana. Every ordinance 
or resolution passed by the commission granting the right to oceupy or use 
‘streets, highways, or public places of municipalities shall. be complete in 
the form in which it is finally passed, and remain on file with the commis- 
sion for inspection by the public for at least one week before the final 
adoption or passage thereof. 


History: En. Sec. 98, Ch. 152; L. 1917; Municipal Corporations€—680 (1). 
amd. Sec. 3, Ch. 44, L. 1919; re-en. Sec. 44 C.J. Municipal Corporations § 3760 
5496, R. C. M. 1921. et seq. 


11-3313. (5497) Renewal of franchises. The commission may, by ordi- 
nance, renew any grant for the construction or operation of any utility, at 
its expiration, subject to petition and referendum as hereinbefore provided. 


History: En. Sec. 99, Ch. 152, L. 1917; Municipal Corporations€=285. 
re-en. Sec. 5497, R. C. M. 1921. 44 C.J. Municipal Corporations § 2379 et 
seq.. 


11-3314. (5498) No exclusive franchise or renewal to be granted. No 
exclusive grant or renewal shall ever be granted, and no grant shall be re- 
newed before two years prior to its expiration. 


History: En. Sec. 100, Ch. 152, L. 1917; 
amd. Sec. 4, Ch. 44, L. 1919; re-en. Sec. 
5498, R. C. M. 1921. 


11-3315. (5499) Manner of use and occupation of streets and public 
grounds to be prescribed. The commission shall, in any ordinance granting 
or renewing any grant to construct and operate a public utility, prescribe 
the manner in which the streets and publie grounds shall be used and 
occupied. 


History: En. Sec. 101, Ch. 152, L. 1917; Municipal Corporations¢=682 (1). 
amd. Sec. 5, Ch. 44, L. 1919; re-en. Sec. 44 C.J. Municipal Corporations § 3799 
5499, R..C. M. 1921. et seq. 


11-3316. (5500) Extension of public utility subject to referendum. The 
commission may, by ordinance, grant to any individual, company, or corpo- 
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ration operating a public utility, the right to extend the appliances and 
service of such utility outside of the territory as designated by the fran- 
chise, subject to petition and referendum as hereinbefore stated. All such 
extensions shall become part of the aggregate property of the utility, and 
shall be subject to all the obligations and reserved rights in favor of the 
municipality applicable to the property of the utility by virtue of the 
ordinance providing for its construction and operation. The right to use 
and maintain any such extensions shall expire with the original grant of 
the utility to which the extension was made, or any renewal thereof. 


History: En. Sec. 103, Ch. 152, L. 1917; 
re-en, Sec. 5500, R. C. M. 1921. 


11-3317. (5501) When property owner’s consent to public utility neces- 
sary. No consent of the owner of property abutting on any highway or 
public ground shall be required for the construction, extension, and main- 
tenance or operation of any public utility by original grant or renewal, 
unless such public utility is of such character that its construction or opera- 
tion is an additional burden upon the rights of the property owners in such 
highways or public grounds. 


History: En. Sec. 104, Ch. 152, L. 1917; 
re-en. Sec. 5501, R. C. M. 1921. 


11-3318. (5502) Fiscal year—estimates of expenditures and revenues— 
contents. The fiscal year of the municipality shall commence on the first 
day of July of each year, and end on the last day of June of each year. 
The city manager shall submit to the commission an estimate of the expendi- 
tures and revenues of the municipal departments for the ensuing year. The 
estimate shall be compiled from detailed information obtained from the 
several departments on uniform blanks to be furnished by the city manager. 
The classification of the expenditures shall be as nearly uniform as possible 
for the main functional divisions of all departments and shall give in parallel 
columns the following information : 


(a) <A detailed estimate of the expenses of conducting each department 
as submitted by the department; 

* (b) Expenditures for corresponding items for the last two (2) fiscal 
years ; 

(c) Expenditures for the corresponding items for the current fiscal year, 
‘including adjustments due to transfers between appropriations plus an esti- 
mate of expenditure necessary to complete the current fiscal year; 

(d) Amount of supplies and materials on hand at the date of the 
preparation of the invoice; 

(e) Inerease or diicndats of requests compared with the corresponding 
appropriations for the current year ; 

(f) Such other information as is required by the commission or that the 
city manager may deem advisable to submit ; : 

(g) The recommendation of the city manager as to the amounts to be 
appropriated with reasons therefor in such detail as the commission may 
direct. 

A sufficient number of copies of such estimate shall be prepared and sub- 
mitted, that there may be copies on file in the office of the commission for 
inspection by the public. 
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History: En. Sec. 105, Ch. 152, L. 1917; Municipal Corporations€—879, 885. 
re-en. Sec. 5502, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations §§ 4109 
17, Ch. 31, L. 1923; amd. Sec. 2, Ch. 173, et seq., 4120 et seq. 

L. 1925; amd. Sec. 1, Ch. 99, L. 1941. 


11-3319. (5503) Appropriation ordinance — details concerning. Upon 
receipt of such estimate, the commission shall prepare an appropriation ordi- 
nance in such form as may be prescribed by ordinance or resolution. Before 
finally acting upon such tentative appropriation, the commission shall fix 
a time and place for holding public hearing upon the tentative appropri- 
ation, and shall give public notice of such hearing. Following the public 
hearings and before its final passage, the appropriation ordinance shall be 
published with a parallel comparison with the recommendation of the city 
manager. The commission shall not pass the appropriation ordinance until 
ten (10) days after its publication, nor before the second Monday in August. 

History: En. Sec. 106, Ch. 152, L. 1917; Municipal Corporations¢890. 


re-en. Sec. 5503, R. C. M. 1921; amd. Sec. 44 C.J. Municipal Corporations § 4119. 
8, Ch. 173, L. 1925; amd. Sec. 2, Ch. 99, 
L. 1941. 


11-3320. (5504) Power of first commission over appropriations already 
made. If, at the beginning of the term of office of the first commission 
elected under the provisions of this act, the appropriations for the expendi- 
tures of the municipal government for the current fiscal year have been 
made, said commission shall have the power by ordinance to revise, repeal, or 
change said appropriations, and to make additional appropriations. 


History: En. Sec. 107, Ch. 152, L. 1917; 
re-en. Sec. 5504, R. C. M, 1921. 


11-3821. (5505) Transfer of funds. Upon request of the city manager, 
the commission may transfer any part of an unincumbered balance of an 
appropriation to a purpose or object for which the appropriation for the 
current year has proved insufficient, or may authorize a transfer to be made 
between items appropriated to the same office or department. 


History: En. Sec. 108, Ch. 152, L. 1917; Municipal Corporations¢—892. 
re-en. Sec. 5505, R. C. M. 1921. 44 C.J. Municipal Corporations § 4123. 


11-3322. (5506) Unexpended appropriations — manner of drawing 
moneys and incurring obligations. At the close of each fiscal year, the un- 
incumbered balance of each appropriation shall revert to the respective fund 
from which it was appropriated, and shall be subject to future appropri- 
ations. 

Any accruing revenue of the municipality, not appropriated as herein- 
before provided, and any balance at any time remaining after the purpose 
of the appropriation shall have been satisfied or abandoned, may from time 
to time be appropriated by the commission to such uses as will not conflict 
with any uses for which specifically such revenues acerued. 

No money shall be drawn from the treasury of the municipality, nor 
shall any obligation for the expenditure of money be incurred, except pur- 
suant to the appropriation made by the commission. 


History: En. Sec. 109, Ch. 152, L. 1917; Municipal Corporations¢=891. 
re-en. Sec. 5506, R. C. M. 1921. 44 C.J. Municipal Corporations § 4122. 


11-3323. (5507) Fixing salaries and compensation—disposition of fees 
and moneys. The commission shall fix by annual salary ordinance the salary 
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or compensation of the city manager, the heads of the departments and its 
own employees. 

The city manager shall fix the number and salaries or compensation of 
all other officers and employees. 

In cities where there is a civil service board as provided for in this act, 
the salary or compensation so fixed shall be uniform for like service in each 
grade of the service as the same shall be graded or classified by the city 
manager in accordance with the rules and regulations adopted by the civil 
service board. All such salaries and rates of pay, shall be reported to the 
secretary of the civil service board. All fees and moneys received or col- 
lected by officers and employees shall be paid into the city treasury. 


History: En. Sec. 110, Ch. 152, L. 1917; Municipal Corporations¢-162 (1), 920 
re-en. Sec. 5507, R. C. M. 1921; amd. Sec. (1). 
18, Ch. 31, L. 1923; amd. Sec. 4, Ch. 173, 43 C.J. Municipal Corporations §§ 1138, 
L. 1925. 1652 et seq. 


11-3324. (5508) Bonds of clerks and employees—premium. The com- 
mission or city manager, in fixing the salary of any officer, clerk, or em- 
ployee, shall determine whether such officer, clerk, or emeiov ee shall give a 
bond and the amount thereof, which bond Aiea be secured from a regularly 
accredited surety company authorized to do business under the laws: of 
Montana. Premiums on such bonds shall be paid by the municipality. 


History: En. Sec. 111, Ch. 152, L. 1917; Municipal Corporations¢=145. 
re-en. Sec. 5508, R. C. M. 1921. 43 C.J. Municipal Corporations § 1047 et 
seq. 


11-3325. (5509) Persons holding office at time act takes effect—powers 
and duties imposed by present laws. All persons holding office at the time 
this act goes into effect shall continue in office and the performance of their 
duties until provision shall have been otherwise made in accordance with 
the provisions of this act for the performance or discontinuance of the duties 
of any such office. When such provision shall have been made, the term of 
any such officer shall expire and the office be abolished. 

The powers which are conferred and the duties which are imposed upon 
any officer, board, or commission or department of the municipality under 
the laws of the state, shall, if such officer, board, commission, or depart- 
ment is abolished by this act, be thereafter exercised and discharged by 
the officer, board, commission, or department upon whom are imposed cor- 
responding functions, duties, and powers under the provisions of this act. 


History: En. Sec. 112, Ch. 152, L. 1917; Municipal Corporations€124 (1). 
re-en. Sec. 5509, R. C. M. 1921. 43 C.J. Municipal Corporations § 97414. 


11-3326. (5510) Official oath. Every officer of the municipality shall, 
before entering upon the duties of his office, take and subscribe to an oath or 
affirmation, to be filed and kept in the office of the commission, that he will in 
all respects faithfully discharge the duties of his office. 


History: En. Sec. 113, Ch. 152, L. 1917; Municipal Corporations¢-144. 
re-en. Sec. 5510, R. C. M. 1921. 43 C.J. Municipal Corporations § 1046. 


11-3327. (5511) Saving clause as to contracts, work and improvements. 
All contracts entered into by the municipality for its benefit, prior to the 
taking effect of this act, shall continue in full force and effect. All public 
work begun prior to the taking effect of this act shall be continued and per- 
‘feeted hereunder. Public improvements for which legislative steps shall have 
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been taken under the laws in force at the time this act takes effect may 
be carried to completion in accordance with the provisions of such laws. 


History: En. Sec. 114, Ch. 152, L. 1917; Municipal Corporations€227, 266. 
re-en. Sec. 5511, R. C. M. 1921. 44 C.J. Municipal Corporations §§ 2120 
et seq., 2269. 


11-3328. (5512) Eight-hour day may be established. The commission 
shall have the power to provide, by ordinance, that on any public work car- 
ried on by the municipality, whether done by contract or otherwise, not to 
exceed eight hours shall constitute a day’s work. 


History: En. Sec. 115, Ch. 152, L. 1917; Master and Servant¢€=13 (4). 
re-en. Sec. 5512, R. C. M. 1921. 39 C.J. Master and Servant § 39. 


11-3329. (5513) Assessment for removal of snow and ice from sidewalks, 
etc. The commission shall have the power to provide, by ordinance, for 
assessing against the abutting property the cost of removing from the side- 
walks all accumulation of snow and ice, and for assessing against the prop- 
erty the cost of cutting and removing therefrom obnoxious weeds and 
rubbish. 


History: En. Sec. 116, Ch. 152, L. 1917; Municipal Corporations@—676. 
re-en. Sec. 5513, R. C. M. 1921. 44 C.J. Municipal Corporations § 3707. 


11-3330. (5514) Abandonment of commission-manager plan—proceed- 
ings. Any municipality which shall have operated for more than two years 
under the provisions of this act, may abandon such organization hereunder, 
and accept the provisions of the general law of the state applicable to mu- 
nicipalities of its population. 

Upon the petition of not less than twenty-five per cent of the electors 
of such municipality registered for the last preceding general election, a 
special election shall be called, at which the following proposition only shall 
be submitted: 


“Shall the (city or town) of (name of city or town) abandon its organ- 
ization under (name of this act) and become a (city or town) under the 
general law governing (cities or towns) of like population; or if formerly 
organized under special charter, shall resume said special charter ?” 


If the majority of the votes cast at such special election be in favor 
of such proposition, the officers elected at the next succeeding biennial 
election shall be those then prescribed by the general laws of the state for 
municipalities of like population, and upon the qualification of such officers, 
such municipality shall become a municipality under such general law of 
the state, but such change shall not in any manner or degree affect the 
property, rights, or liabilities of any nature of such municipality, but shall 
merely extend to each change in its form of government. 


The sufficiency of such petition shall be determined, the election ordered 
and conducted, and the results declared, as provided for by the provisions 
of this act, in so far as the provisions thereof are applicable. Whenever 
the form of government of a municipality is determined by a vote of the 
people under the provisions of this section, the same question shall not be 
submitted again for a period of two years, and any ordinance adopted by 
the vote of the people shall not be repealed or the same question submit- 
ted for a period of two years. 
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History: En. Sec. 117, Ch. 152, L. 1917; Municipal Corporations¢=48 (1). 
re-en, Sec. 5514, R. C. M. 1921. 43 C.J. Municipal Corporations § 135 et 
: seq. 

11-3331. (5515) Laws continued in force by this chapter. Except as 
otherwise in this act provided, all acts and parts of acts and all laws now 
in force or hereafter enacted relative to municipal corporations, are hereby 
continued in full force and effect and shall be considered and construed as 
not repealed by this act, except insofar as the same may be in conflict or in- 
consistent with the provisions of this act. 


History: En. Sec. 118, Ch. 152, L. 1917; 
re-en. Sec. 5515, R. C. M. 1921; amd. Sec. 
19, Ch. 31, L. 1923. 


11-3332. (5516) Repealing clause and exception. All laws and parts of 
laws in conflict herewith are hereby repealed; provided, however, that this 
act shall not repeal or modify any cf the provisions of an act approved 
March 4, 1913, entitled, An act making the board of railroad commissioners 
of the state of Montana ex-officio a public service commission for the regu- 
lation and control of certain public utilities, etce., or any amendment or 
amendments of said act, or section 70-301 of the codes, and neither shall this 
act In any manner curtail or impair the power or authority of said public 
Service commission and any order made, action taken, or regulation pro- 
vided, by said commission shall supersede and nullify any order, regulation, 
ordinance or other action authorized by this act in conflict with any such 
order, regulation, or action, of said public service commission ; provided, that 
the annual report relating to the operation of any public utility owned by 
any municipality operating under the provisions of this act, to be made to 
said public service commission, shall conform to the fiscal year of such city 
or town as established by this act. 


History: En. Sec. 119, Ch. 152, L. 1917; Public Service Commissions€—2; Stat- 
re-en. Sec. 5516, R. C. M. 1921; amd. Sec. utes¢157. 
20, Ch. 31, L. 1923. 51 C.J. Public Utilities § 71 et seq.; 59 


C.J. Statutes § 506 et seq. 


11-3333. (5517) Effect of organization of communities into single mu- 
nicipal district. Whenever any group of communities shall become a single 
municipal district under the provisions of this law, the commissioners elected 
at the first election shall have the same functions and authority, and mu- 
nicipal procedure in all respects shall be the same as is provided in this law 
where single communities, cities, or towns adopt the commission-manager 
form of government, and the terms of all municipal officers in any prior 
city or town which may be included in such new municipal district shall 
in like manner cease and terminate as soon as the commissioners shall by 
resolution so declare, and the corporate functions and existence of any 
such prior municipal corporation may in like manner be terminated by 
said commissioners when the need for the further existence of such prior 
corporation shall be at an end. 


History: En. Sec. 6, Ch. 44, L. 1919; Municipal Corporations€=36 (7). 
re-en. Sec. 5517, R. C. M. 1921. 43 C.J. Municipal Corporations § 118. 


11-3334. (5518) Name of new municipal district. Whenever any group 
of communities, including one or more incorporated cities or towns, shall be- 
come a single municipal district under this law, such municipal district shall 
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bear the same name as the principal incorporated city or town in such 


district. 


History: En. Sec. 6, Ch. 44, L. 1919; Municipal Corporations¢=21. 
re-en. Sec. 5518, R. C. M. 1921. 43 C.J. Municipal Corporations § 56. 


11-3385. (5519) Property vests in new municipality — improvements 
payable by special assessments—unpaid indebtedness of old municipalities. 
Whenever any group of communities, including one or more incorporated 
cities or towns, shall, become a single municipal district under this law, the 
corporate property of each such city or town shall become the property of 
the new municipality, but improvements paid for in whole or in part by 
special assessments upon abutting property within special improvement dis- 
tricts shall not be deemed municipal property within the meaning of this 
law, to the extent of payments so made. If such prior city or town shall 
have an unpaid indebtedness, the commissioners of said new municipality 
elected at the first municipal election shall inventory and appraise or cause 
to be inventoried and appraised, all of such property, and if the amount of 
the indebtedness of such prior city or town shall exceed the inventory value 
of the property surrendered to the new municipality by such prior city or 
town, then the excess of such indebtedness over the inventory value of said 
property shall be a charge only against the taxable property within the 
limits of such prior city or town, and shall be paid by levy upon such 
property alone. 


History: En. Sec. 6, Ch. 44, L. 1919; Municipal Corporations¢—36 (2, 3). 
re-en. Sec. 5519, R. C. M. 1921. 43 C.J. Municipal Corporations § 121 et 
| seq. 


11-3336. (5520) Rental of county buildings — contracts with county 
commissioners for work—rate of compensation. Whenever any city organ- 
ized under this act includes the county seat of the county in which it is 
situated, any unused space in the county buildings in such city may be 
rented to the city commissioners for municipal use by the board of county 
commissioners for such rent as shall represent an income of not more than 
six per cent upon the investment in such buildings proportionate to the 
space rented. Such commissioners may also contract with the board of 
county commissioners for the performance by county officials or employees 
of any kind of municipal work which can be feasibly performed by them. 
The compensation for such work shall be based upon additional cost to the 
county of its performance, and such compensation shal! be paid into the 
general fund of such county unless otherwise provided by law. 

History: En. Sec. 6, Ch. 44, L. 1919; 43 C.J. Municipal Corporations § 2097; 


re-en. Sec. 5520, R. C. M. 1921. 44 C.J. Municipal Corporations § 2146 et 
seq. 


Municipal Corporations@—224, 228. 


CHAPTER 34 
CITY AND COUNTY CONSOLIDATED GOVERNMENT 


Section 11-3401. Consolidated county and city government authorized. 
11-3402. Petition—signatures required. 
11-3403. Form of petition—certificate of county clerk—special election—notice. 
11-3404. Form of ballot. 
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11-3406. 
11-3407. 
11-3408. 
11-3409. 
11-3410. 
11-3411. 
11-3412. 
11-3413. 
11-3414. 
11-3415. 
11-3416. 
11-3417. 


11-3418. 
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11-3425. 
11-3426. 
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11-3428. 
11-3429. 
11-3430. 
11-3431. 


11-3432. 
11-3433. 


11-3434. 
11-3435. 


11-3436. 
11-3437. 
11-3438. 
11-3439. 
11-3440. 


11-3441. 
11-3442. 
11-3443. 
11-3444. 


11-3445. 
11-3446. 
11-3447. 
11-3448. 


11-3449. 
11-3450. 
11-3451. 


11-3452. 
11-3453. 
11-3454. 
11-3455. 
11-3456. 
11-3457. 
11-3458. 
11-3459. 
11-3460. 


CONSOLIDATED GOVERNMENT 


Special election of commission—proclamation—nominations—conduct of 
election. 

Powers of consolidated municipalities. 

Commissioners—number—term—vacancies—qualifications. 

Organization of commission—meetings—notice of meetings. 

Rules of commission—expelling members. 

Officers of commission—powers of president—vice-president. 

Director of finance—powers. 

Quorum of commission—voting. 

Compensation of commission—maximum—penalty for absences—umileage. 

Ordinances, enacting of—form of enacting clause. 

Revision and codification of ordinances—effect as evidence. 

Amending ordinances. 

Effective date of ordinances—emergencies—submission to electors of 
measures concerning franchises or special privileges. 

Recording and publishing of resolutions and ordinances. 

Initiative measures—petition. 

Action of commission on initiative petitions. 

Submission of initiative measure to electors. 

Time for submitting to electors—adoption on favorable vote. 

Effective date of initiative measure. 

Repealing ordinances may be initiated—publication, amending and re- 
pealing of initiative measures by commission. 

Referendum—petition. 

Reconsideration of measure by commission—reference to electors. 

Voting on initiative or referendum measures—ballots. 

Preliminary acts authorized prior to submission of ordinance to electors. 

Petitions for initiative, referendum or recall—signatures—affidavit. 

Petitions, assembling of papers comprising—clerk’s certificate. 

Petitions—amendments—filing new petition not precluded by finding 
of insufficiency. 

Manager—appointment—powers—removal and suspension—compensa- 
tion. 

Manager—responsibility—appointment of subordinate officers—qualifica- 
tions and term of appointees. 

Removal of appointees—notice—hearing—decision of manager as final. 

Commissioners not to direct or request appointment or interfere with 
administrative service—penalty. 

Manager—general duties. 

Manager and directors may attend commission meetings—discussions. 

Departments—establishing and changing—consolidations. 

Subordinates, employment of. 

List of employees to be kept by director of finance—compensation— 
recovering illegal payments. 

Compensation schedule to be fixed by commission. 

Advisory hoards may be appointed—duties. 

Investigation of municipal affairs. 

Department of law—qualifications and duties of director—salary— 
prosecutions. 

Department of finance—powers and duties of director. 

Report of revenues and expenses to be made monthly. 

Division of audit and accounts—duties—reports to. 

Audit of accounts on death, removal or expiration of term of officer— 
collection when indebtedness found—other audits. 

Division of treasury—powers and duties—designation of depositories. 

Division of purchase and supplies—purchasing agent—powers and duties. 

Supplies—purchase—limit on furnishing supplies to departments and 
offices. 

Division of assessment—assessor—qualification, duties and powers. 

Assessor’s duties concerning special assessments. 

Fiscal year defined. 

Tax levy for current expense—limitation on. 

Tax levy limit—application of. 

Special taxes—power to levy. 

Tax levy for special services—limitation on. 

Collection of taxes. 

Tax levies for indebtedness of special districts and cities and towns. 
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11-3401. (5520.1) Consolidated county and city government authorized. 
‘The separate corporate existence and government of any county and of each 
and every city and town therein may be abandoned and terminated and such 
county and each and all of the cities and towns therein may be consolidated 
and merged into one municipal corporation and government under this 
act by proceeding as hereinafter provided. 


History: En. Sec. 1, Ch. 121, L. 1928. Municipal Corporations¢=39. 
43 C.J. Municipal Corporations § 23. 


11-3402. (5520.2) Petition—signatures required. The question of the 
abandonment and termination of the separate corporate existence and gov- 
ernment of a county and of each and every city and town therein and the 
consolidation and merging of the existence and government of such county 
and each and all of the cities and towns therein into one municipal corpo- 
ration and government, under the provisions of this act, shall be submitted 
to the qualified electors of such county if a petition be filed in the office 
of the county clerk of such county, signed by at least twenty per centum 
(20%) of the electors of said county whose names appear on the official 
register of voters of the county on the date of the filing of such petition, 
requesting that such question be submitted to the qualified electors of the 
county. 


History: En. Sec. 2, Ch. 121, L. 1923. 


Operation and Effect 


The question of the sufficiency of a pe- 
tition, filed under this section, requesting 
the calling of a county election submit- 
ting the proposition of the consolidation 
of the county and all cities and towns 


into one municipal corporation, is to be 
determined by the county clerk and not 
the board of county commissioners, and 
when he certifies the petition as sufficient 
it is the clear duty of the board to order 
an election, unless'the petition is void on 
its face. State ex rel. Freeze v. Taylor et 
al., 90 M 439, 441 et seq., 4 P 2d 479. 


11-3408. (5520.3) Form of petition—certificate of county clerk—special 
election—notice. Such petition shall be substantially in the form and shall 
be signed, verified and filed in the manner prescribed in this act for initi- 
ative, referendum and recall petitions, and shall designate therein the name 
by which such consolidated government is to be known, which must be 
either that of the county or of some one of the cities or towns therein. If 
the county clerk shall find that such petition, or amended petition, so filed, 
is signed by the required number of qualified electors he shall so certify to 
the board of county commissioners of such county at their next regular 
meeting, and such board shall thereupon, and within ten days after receiv- 
ing the clerk’s certificate, order a special election to be held at which elec- 
tion such question shall be submitted to the qualified electors of the coun- 
ty. Such order shall specify the time when such election shall be held, which 
shall be not less than ninety nor more than one hundred and twenty days 
from and after the day when such order is made, and the board of county 
commissioners shall immediately upon making such order issue a procla- 
mation setting forth the purpose for which such special election is held and 
the date of holding the same, which proclamation must be published and 
posted in the manner prescribed by section 23-105. 


History: En. Sec. 3, Ch. 121, L. 1923. 


11-3404. (5520.4) Form of ballot. At such election the ballots to be 
used shall be printed on plain white paper, shall conform as nearly aS pos- 
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sible to the ballots used on general elections, and shall have printed thereon 
the following. 

“Shall the corporate existence and government of the County of................ 
Nk ie ah 5h ak and of each and every city and town therein be consoli- 
dated and merged into one municipal corporation and government under 
the provisions of Chapter (giving the number of this act), Acts of the 
Eighteenth Legislative Assembly of the State of Montana, to be known and 
designated as ‘City and County of......000.2-- ee. ihe 


CO YES. 
Cl NO. 


Such election shall be conducted, vote returned and canvassed and re- 
sult declared in the same manner as provided by law in respect to general 
elections. 


History: En. Sec. 4, Ch. 121, L. 1923. 


11-3405. (5520.5) Special election of commission—proclamation—nomi- 
nations—conduct of election. If the majority of the votes cast at such 
election shall be in favor of such consolidation and merging, the board of 
county commissioners of such county must, within two weeks after such 
election returns have been canvassed, order a special election to be held for 
the purpose of electing the number of members of the commission to which 
such consolidated municipality shall be entitled, which order shall specify | 
the time when such election shall be held, which shall be not less than 
ninety nor more than one hundred and twenty days from and after the day 
when such order is made, and the board of county commissioners, immedi- 
ately upon making such order, shall issue a proclamation setting forth the 
purpose for which such special election is held and the date of holding the 
same, which proclamation must be published and posted in the manner pre- 
seribed by section 23-105, provided, however, that if any general election is 
to be held in such county after three months but within six months from the 
date of the making of such order then such order shall require such special 
election to be held at the same time as such general election. No primary 
election shall be held for the purpose of nominating candidates for members 
of the commission hereinafter provided for, to be voted for at such special 
election, but such candidates shall be nominated directly by petition which 
shall be in substantially the same form and be signed by the same number 
of signers as hereinafter required for primary nominating petitions. Such 
election shall be conducted, vote returned and canvassed and result de- 
clared in the same manner as provided by law in respect to general elections. 


History: En. Sec. 5, Ch. 121, L. 1923. Municipal Corporations@-129. 
43 C.J. Municipal Corporations § 972. 


11-3406. (5520.6) Powers of consolidated municipalities. The inhabi- 
tants of every consolidated municipality organized under the provisions of 
this act, as its limits are at the time of such organization, or as they may 
be thereafter established as provided by law, shall be a body politic and 
corporate under the designation and name as adopted at the election pro- 
viding for such consolidation and merging, and as such shall have perpetual 
succession; may use a corporate seal; may sue and be sued; may contract 
and be contracted with; may acquire property within or without the bound- 
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aries of the municipality for any municipal purpose, in fee simple, or lesser 
interest or estate, by purchase, gift, devise, appropriation, lease or lease with 
privilege of purchase, and may sell, lease, hold, manage and control such 
property as the interest of the municipality may require; levy and collect 
such taxes as are authorized by this act or by the general laws of the state; 
and, except as otherwise provided in this act, such municipality shall have 
and may exercise all other powers that are now or hereafter may be con- 
ferred on counties, cities and towns by the laws of this state. All powers 
of the municipality, whether expressed or implied, shall be exercised and 
enforced in the manner prescribed in this act, or in the general laws of the 
state, or when not so prescribed, then as may be prescribed by ordinance 
or resolution of the commission. 


History: En. Sec. 6, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §$§ 23, 173 
et seq. 


Municipal Corporations€~39, 57. 


11-3407. . (5520.7) Commissioners—number—term—vacancies—q ualifica- 
tions. Except as otherwise provided in this act all powers of the con- 
solidated municipality shall be vested in a commission, and for the purpose 
of determining the number of members composing such commission, con- 
solidated municipalities organized under the provisions of this act shall be 
classified and all of the provisions of sections 16-2419 and 16-2420, govern- 
ing and controlling the classification of such consolidated municipalities. 
In consolidated municipalities of the first class such commission shall con- 
sist of seven members; in consolidated municipalities of the second, third 
and four classes of five members; and in consolidated municipalities of the 
fifth, sixth, seventh and eighth classes of three members. The term of office 
of members of the commission shall be four years and shall commence on 
the first day of July following their election; provided, however, that the 
terms of office of the members first elected at such special election shall com- 
mence on the first day of the third month following their election, and the 
terms of office of a majority of such members first elected, to be determined 
by lot, shall expire on the last day of June in the first year following their 
election, and the terms of the remaining members first elected shall expire 
on the last day of June in the third year following their election. If a 
vacancy occur in the commission, except as the result of a recall election, ' 
some eligible person shall be chosen by a majority vote of the remaining 
members to fill the place for the unexpired term. Members of the com- 
mission must be qualified electors of the consolidated municipality and must 
be the owners of real. estate situated therein to the value of not less than 
one thousand dollars, and shall not hold any other public office except that 
of notary public or member of the state militia. A member of the commis- 
sion ceasing to possess any of the qualifications specified in this section 
shall immediately forfeit his office. 

History: En. Sec. 7, Ch. 121, L. 1923. Commission and other modern forms of 
municipal government as affecting liability 
Municipal Corporations@—22, 80,138,149 of municipality for torts. 30 ALR 473. 
(1,- 2). Constitutionality of city manager. or 

43 C.J. Municipal Corporations §§ 57 et commission form of municipal government. 
seq., 741 et seq., 1016 et seq., 1058 et seq. 67 ALR 737. 


37 Am. Jur. 685, eS eae! Corporations, 
§§ 72 et seq. 
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11-3408. (5520.8) Organization of commission—meetings—notice of 
meetings. At 2 o’clock p. m. on the last day of June following a regular muni- 
cipal election the commission shall meet at the court-house in the consolida- 
ted municipality and the newly elected members shall assume the duties of 
office; provided, however, that the first meeting of such commission, after 
the special election at which the first members of the commission are elected, 
shall be held at 2 o’clock p. m. on the first day of the third month following 
such special election, and at such meeting the members of such commission 
shall determine by lot the members whose terms will expire on the last day 
of June in the first year following such special election and the members 
whose terms will expire on the first day of July in the third year following 
such election. Thereafter the commission shall meet at such times as may 
be prescribed by ordinance or resolution, but not less frequently than once 
in each month. Special meetings shall.be called by the clerk of the com- 
mission upon written request of the president, the manager, or a majority 
of the members of the commission. Any such notice shall state the subject 
to be considered at the meeting and no other subject shall be considered at 
such meeting. All meetings of the commission, and of committees thereof, 
shall be open to the public and the rules of the commission shall provide 
that citizens of the municipality shall have a reasonable opportunity to be 
heard at. any such meeting in regard to any matter considered thereat. 


History: En. Sec. 8, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 754 et 
seq., 756. 


Municipal Corporations@€86, 87. 


11-3409. (5520.9) Rules of commission—expelling members. The com- 
mission shall determine its own rules and order of business and shall keep 
a journal of its proceedings. It shall have power to compel the attendance 
of absent members, may punish its members for disorderly behavior and, by 
vote of not less than two-thirds of its members, may expel a member for dis- 
orderly conduct or the repeated violation of its rules; but no member shall 
be expelled unless notified of the charge against him and given an oppor- 
tunity to be heard. 


History: En. Sec. 9, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 770 et 
seq. 


v 


~ Municipal Corporations€=92. 


11-3410. (5520.10) Officers of commission—powers of president—vice- 
president. At the first meeting of the commission following the special elec- 
tion at which the members thereof are first elected and thereafter at its 
meeting on the first day of July following each general election at which 
members of the commission are elected, the commission shall choose one of 
its members as president and another as vice president. The president shall 
preside at meetings of the commission and shall exercise the powers and 
perform the duties conferred and imposed by this act and the ordinances of 
the municipality. He shall be recognized as the official head of the mu- 
nicipality for all ceremonial purposes, by the courts for serving civil pro- 
cesses, and by the governor for purposes of military law. In time of public 
danger or emergency he shall, if authorized by vote of the commission, take 
command of the police, maintain order and enforce the law. If a vacancy 
occur in the office of president, or in case of his absence or disability, the 
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vice-president shall act as president for the unexpired term or during the 
continuance of the absence or disability. 


History: En. Sec. 10, Ch. 121, L. 1923. | Municipal Corporations@=83. 
43 C.J. Municipal Corporations § 745. 


11-3411. (5520.11) Director of finance — powers. The director of fi- 
nance shall be ex-officio clerk of the commission and shall either in person 
or by deputy keep the records of the commission and perform such other 
duties as may be required by this act or by the commission. 


History: En. Sec. 11, Ch. 121, L. 1923. Municipal Corporations¢-169. 
43 C.J. Municipal Corporations § 1190. 


11-3412. (5520.12) Quorum of commission—voting. A majority of the 
members elected to the commission shall constitute a quorum to do business, 
but a less number may adjourn from time to time and compel the attendance 
of absent members in such manner and under such penalties as may be pre- 
scribed by ordinance. The affirmative vote of a majority of the members 
elected to the commission shall be necessary to adopt any ordinance, resolu- 
tion, order or vote; except that a vote to adjourn, or regarding the atten- 
dance of absent members may be adopted by a majority of the members 
present. 


History: En. Sec. 12, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 766 et 
seq., 774 et: seq. 


Municipal Corporations¢90, 97. 


11-3413. (5520.18) Compensation of commission — maximum—penalty 
for absences—mileage. The commission may by ordinance provide compen- 
sation for its members to be paid in equal monthly or quarterly install- 
ments; but the total amount of any such compensation for each member, shall 
not exceed the sum of ($400.00) per year. 


Any member absent from a regular or regularly called meeting of the 
commission, except on account of his ewn illness, shall forfeit two per cent- 
um (2%) of his annual compensation for each such absence. Absence from 
all regular meetings for a period of ninety days shall operate to vacate the 
seat of a member unless such absence be authorized by the commission. In 
addition to any compensation authorized by this section each member of 
the commission shall receive ten cents per mile for any distance, in excess 
of ten miles, necessarily traveled in going from and returning to his resi- 
dence because of attendance upon a regular, or regularly called meeting 
of the commission. 


History: En. Sec. 13, Ch. 121, L. 1928. 43 C.J. Municipal Corporations § 1138 et 
seq. 


Municipal Corporations¢€=162 (1). 


11-3414. (5520.14) Ordinances, enacting of — form of enacting clause. 
Ordinances and resolutions shall be introduced in the commission only in 
written or printed form. All ordinances or resolutions, except ordinances 
making appropriations, shall be confined to one subject which shall be clear- 
ly expressed in the title, except as provided in the next succeeding section of 
this act. Ordinances making appropriations shall be confined to the subject 
of appropriations. No ordinance shall be passed until it has been read on 
three separate days, unless the requirement of reading on three separate 
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days has been dispensed with by a vote of not less than two-thirds of the 
members of the commission. The final reading shall be in full unless a 
written or printed copy of the measure shall have been furnished to each 
member of the commission prior to such reading. 

The enacting clause of all ordinances passed by the commission shall 
be “Be it ordained by the city and county of ti... ,’ and the 


ordained by the people of the city and county of:..00 x 


History: En. Sec. 14, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 796 et 
seq., 816. 


Municipal Corporations€=105, 106 (1, 2). 


11-8415. (5520.15) Revision and codification of ordinances—effect as 
evidence. Ordinances may be revised, codified, rearranged and published 
in book form under appropriate titles, chapters and sections and such re- 
vision and codification may be made in one ordinance containing one or 
more subjects. The publication of such revision and codification in book 
form as aforesaid shall be held to be a sufficient publication of the ordi- 
nance or several ordinances contained in such revision and codification. 
Any such publication of a revision or codification of ordinances in book 
form shall contain a certificate of the president and clerk of the correctness 
of such revision, codification and publication; and such book so published 
shall be received in evidence in any court for the purpose of proving the 
ordinance or ordinances therein contained, the same and for the same pur- 
pose as the original book, ordinances, minutes or journals would be received. 


History: En. Sec. 15, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 840 et 
seq. 


Municipal Corporations¢-110. 


11-3416. (5520.16) Amending ordinances. No ordinance, resolution or 
section thereof shall be revised or amended unless the new ordinance or 
resolution contains the entire ordinance, resolution or section thereof as 
revised or amended. 

History: En. Sec. 16, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 881 et 
seq. 


Municipal Corporations¢~114. 


11-3417. (5520.17) Effective date of ordinances—emergencies—submis- 
sion to electors of measures concerning franchises or special privileges. 
Ordinances making the annual tax levy, ordinances and resolutions providing 
for local improvements and assessments, and emergency measures shall take 
effect at the time indicated therein. All other ordinances and resolutions en- 
acted by the commission shall be in effect from and after thirty days from 
the date of their passage. Ordinances adopted by the electors shall take effect 
at the time fixed therein, or, if no time is specified, thirty days after the 
adoption thereof. An emergency measure is an ordinance or resolution to 
provide for the immediate preservation of the public peace, health or safety, 
in which the emergency claimed is set forth and defined in a preamble 
thereto. The affirmative vote of at least two-thirds of the members of the 
commission shall be required to pass an emergency ordinance or resolution. 
No measure making or amending a grant, renewal or extension of a fran- 
chise or other special privilege shall ever be passed without first submit- 
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ting the application therefor to the resident freeholders in the manner pro- 
vided by sections 11-1207 and 11-1208. 


History: En. Sec. 17, Ch. 121, L. 1923. 43 C.J. Municipal FEES §§ 901 et 


seq., 946 et seq. 


Municipal Corporations€>108, 120. 


11-3418. (5520.18) Recording and publishing of resolutions and ordi- 
nances. Every ordinance or resolution upon its final passage shall be re- 
corded in a book kept for that purpose and shall be authenticated by the 
signatures of the president and clerk. Within ten days after its final passage 
each ordinance or resolution shall be published at least once in such manner 
as the commission may by ordinance provide. 


History: En. Sec. 18, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 837 et 
seq., 840 et seq. 


Municipal Corporations¢-109, 110. 


11-3419. (5520.19) Initiative measures—petition. Any proposed ordi- 
nance, except an ordinance making a tax levy or appropriation, may be sub- 
mitted to the commission by petition signed by ten per centum (10%) of the 
qualified electors of the municipality whose names appear on the register of 
voters on the date when the proposed ordinance is submitted to the com- 
mission, All petition papers circulated with respect to any proposed ordi- 
nance shall be uniform in character and shall contain the proposed ordi- 


nance in full. 
History: En. Sec. 19, Ch. 121, L. 1923. 


Municipal Corporations¢—108. 

43 C.J. Municipal Corporations § 946 et 
seq. 

37 Am. Jur. 841, Municipal Corporations, 
§ 204 et seq. 

Power of legislative body to amend, 
repeal, or abrogate initiative or referen- 


dum measure to enact measure defeated 
on referendum. 97 ALR 1046. 

Character of subject matter of ordinance 
within operation of initiative and refer- 
endum provisions. 122 ALR 769. 

Construction and application of consti- 
tutional or statutory provisions. expressly 
excepting certain laws from referendum, 
146 ALR 284, 


If an 


11-3420, (5520.20) Action of commission on initiative petitions. 
initiative petition, or amended petition be found sufficient by the clerk 
he shall so certify and shall submit the ordinance therein set forth to the 
commission at its next meeting, and the commission shall at once read and 
refer it to an appropriate committee, which may be a committee of the 
whole. Provision shall be made for public hearings upon the proposed ordi- : 
nance before the committee to which it is referred. Thereafter the commit- 
tee shall report the ordinance to the commission, with its reeommendations 
thereon, not later than sixty days after the date on which such ordinance 
was submitted to the commission by the clerk. Upon receiving the ordi- 
nance from the committee the commission shall proceed at once to consider 
it and shall take final action thereon within thirty days from the date of 
such committee report. 

History: En. Sec. 20, Ch. 121, L. 1923. 


11-3421. (5520.21) Submission of initiative measure to electors. If the 
commission fail to pass an ordinance proposed by initiative petition, or pass 
it in a form different from that set forth in the petition therefor, the com- 
mittee of the petitioners hereinafter provided for may require that it be 
submitted to a vote of the electors either in its original form or with any 
change or amendment presented in writing either at a public hearing before 
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the committee to which the proposed ordinance was referred or during the 
consideration thereof by the commission. If the committee of petitioners re- 
quire the submission of a proposed ordinance to a vote of the electors they 
shall certify that fact to the clerk and file in his office a certified copy of the 
ordinance, in the form in which it is to be submitted, within ten days after 
final action on such ordinance by the commission. 

History: En. Sec. 21, Ch. 121, L. 1923. 


11-3422. (5520.22) Time for submitting to electors—adoption on favor- 
able vote. Upon receipt of the certified copy of a proposed ordinance from 
the committee of the petitioners the clerk shall certify the fact to the com- 
mission at its-next regular meeting. If a municipal election is to be held 
within six months but more than ninety days after the receipt of the clerk’s 
certificate by the commission, such proposed ordinance shall be submitted to 
a vote of the electors at such election. If no such election is to be held 
within the time aforesaid the commission may provide for submitting the 
proposed ordinance to the electors at a special election to be held not sooner 
than ninety days after receipt of the clerk’s certificate. If no municipal 
election be held within six months as aforesaid, and the commission does not 
provide for a special election, the proposed ordinance shall be submitted 
to the electors at the first election held after the expiration of such six 
months. If, when submitted to the electors, a majority of those voting on 
a proposed ordinance shall vote in favor thereof, it shall thereupon be an 
ordinance of the municipality. 

History: En. Sec. 22, Ch. 121, L. 1923. 


11-3423. (5520.23) Effective date of initiative measure. When an ordi- 
nance proposed by initiative petition is passed by the commission in a 
changed or amended form, and the committee of the petitioners require that 
such proposed ordinance be submitted to a vote of the electors as hereinbe- 
fore provided, the ordinance as passed by the commission shall not take 
effect until after such vote, and, if the proposed ordinance so submitted, be 
approved by a majority of the electors voting thereon, the ordinance as 
passed by the commission shall be deemed repealed. 

History: En. Sec. 23, Ch. 121, L. 1923. 


11-3424. (5520.24) Repealing ordinances may be initiated—publication, 
amending and repealing of initiative measures by commission. Proposed 
ordinances for repealing any existing ordinance or ordinances, in whole or 
in part, may be submitted to the commission as provided in the preceding 
sections for initiating ordinances. Initiated ordinances adopted by the elec- 
tors shall be published, and may be amended or repealed by the commission, 
as in the case of other ordinances. 

History: En. Sec. 24, Ch. 121, L. 1923. 


11-3425. (5520.25) Referendum — petition. The electors shall have 
power to approve or reject at the polls any ordinance passed by the com- 
mission, except an ordinance making a tax levy or an emergency measure, 
such power being known as the referendum. Ordinances submitted to the 
commission and passed by the commission without change, or passed in an 
amended form and not required by the committee of the petitioners to be sub- 
mitted to a vote of the electors, shall be subject to the referendum in the 
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same manner as other ordinances. If, within thirty days after the final 
passage of an ordinance, a petition signed by ten per centum (10%) of the 
qualified electors whose names appear on the register of voters on the date 
when such petition is filed, shall be filed with the clerk requesting that the 
ordinance, or any specified part thereof, be either repealed or submitted to a 

vote of the electors, it shall not become operative until the steps indicated 
herein have been taken. Referendum petitions shall contain the text of 
the ordinance, or part thereof, the repeal of which is sought. 

History: En. Sec. 25, Ch. 121, L. 1923. 


11-3426. (5520.26) Reconsideration of measure by commission—refer- 
ence to electors. If a referendum petition, or amended petition, be found 
sufficient by the clerk he shall certify that fact to the commission at its next 
regular meeting and the ordinance or part thereof set forth in the petition 
shall not go into effect, or further action thereunder shall be suspended if it 
shall have gone into effect, until approved by the electors as hereinafter pro- 
vided. Upon receipt of the clerk’s certificate the commission shall proceed 
to reconsider the ordinance or part thereof and its final vote upon such 
reconsideration shall be upon the question “Shall the ordinance (or part of 
the ordinance) set forth in the referendum petition be repealed?” If upon 
such reconsideration the ordinanee, or part thereof, be not repealed it shall 
be submitted to the electors at the next municipal election held not less 
than ninety days after such final vote by the commission. The commission 
by vote of not less than two-thirds of its members may submit the ordi- 
nance, or part thereof, to the electors at a special election to be held not 
sooner than the time aforesaid. If when submitted to the electors any 
ordinanee, or part thereof, be not approved by a majority of those voting 
thereon it shall be deemed repealed. 

History: En. Sec. 26, Ch. 121, L. 1923. 


11-3427. (5520.27) Voting on initiative or referendum measures—hbal- 
lots. Ordinances, or parts thereof, submitted to vote of the electors in ae- 
cordance with the initiative and referendum provisions of this act shall be 
submitted by ballot title which shall be prepared in all cases by the director 
of law. The ballot title may be distinct from the legal title of any such 
proposed or referred ordinance and shall be a clear, concise statement, with- - 
out argument or prejudice, descriptive of the substance of such ordinance or 
part thereof. The ballot used in voting upon any ordinance, or part thereof, 
shall have below the ballot title the two following propositions, one above 
the other, in the order indicated: “For the ordinance” and “Against the 
ordinance.” Immediately at the left of each proposition there shall be a 
square in which by making a cross mark (X) the elector may vote for or 
against the ordinance or part thereof. Any number of ordinances, or parts 
thereof, may be voted upon at the same election and may be submitted on 
the same ballot, but the ballot used for voting thereon shall be for that 
purpose only. 

History: En. Sec. 27, Ch. 121, L. 1923. 


11-3428. (5520.28) Preliminary acts authorized prior to submission of 
ordinance to electors. In case a petition be filed requiring that an ordinance 
passed by the commission providing for the expenditure of money, a bond 
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issue, or a public improvement be submitted to a vote of the electors, all 
steps preliminary to such actual expenditure, actual issuance of bonds, or 
actual execution of the contract for such improvement, may be taken prior 
to the election. 


History: En. Sec. 28, Ch. 121, L. 1923. 


11-3429. (5520.29) Petitions for initiative, referendum or recall—signa- 
tures—affidavit. The signatures to initiative, referendum or recall petitions 
need not all be appended to one paper, but to each separate petition paper 
there shall be attached an affidavit of the circulator thereof as provided by 
this section. Each signer of any such petition paper shall sign his name in 
ink or indelible pencil and shall indicate after his name his place of resi- 
dence by street and number, or other description sufficient to identify the 
place. There shall appear on each petition paper the names and addresses 
of five electors of the municipality, who, as a committee of the petitioners, 
shall be regarded as responsible for the circulation and filing of the peti- 
tion. The affidavit attached to the petition paper shall be as follows: 


Site on montandlcityrand(colntwoie-- ines LE ONC ae oenbd , 
BNA OGY Moun S.tiicoe Jiade weteel ore: , being duly sworn, deposes and 
says that he is the circulator of the foregoing paper and that the signatures 
appended thereto were made in his presence and are the genuine signatures 


Notary public for the state of Montana. 

Residing at Montana. 

MSPCOMIMISSIOU expres SO BeBe Mae Ne ae 
En. Sec. 29, Ch. 121, L. 1923. Id. Held, that the use of the ditto 
mark to indicate that the signer of an 
initiative or referendum petition has his 
residence in the same city or voting pre- 
cinct as the signer immediately next 
preceding his signature is a sufficient com- 


we nn nn te ee eee ee ee ee een 


History: 


Operation and Effect 

Held, that the provision of this section 
that each petition paper shall bear the 
names and addresses of five electors of 


the municipality who, as a committee of 
the petitioners, shall be regarded as re- 
sponsible for the circulation and filing of 
the petition, has reference to petitions for 
the enactment of ordinances under the 
referendum power after the new munici- 
pality has been created, and not to the 
initial petition looking to the creation of 
the consolidated government. State ex rel. 
Freeze v. Taylor et al., 90 M 439, 441 et 
seq.. 4 P 2d 479. 


11-3430. 
certificate. 


pliance with the provision of this section 
requiring an elector to indicate after his 
name his place of residence, or other 
description sufficient to identify the place, 
particularly where there is no allegation 
that anyone was or could be misled by 
the addresses given. 


Municipal Corporations€=108, 159 (1). 
43 C.J. Municipal Corporations §§ 946 et 
seq., 1097 et seq. 


(5520.30) Petitions, assembling of papers comprising—clerk’s 
All petition papers comprising an initiative, referendum or re- 


call petition shall be assembled and filed with the clerk as one instrument. 
Within ten days after a petition is filed the clerk shall determine whether it 
is signed by a sufficient number of electors and shall attach thereto a certifi- 
cate showing the result of his examination. If he shall certify that the 
petition is insufficient he shall set forth in his certificate the particulars in 
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which it is defective and shall at once notify the committee of the petition- 
ers of his findings. 


History: En. Sec. 30, Ch. 121, L. 1923. 


11-3431. (5520.31) Petitions — amendments — filing new petition not 
precluded by finding of insufficiency. An initiative, referendum or recall 
~ petition may be amended at any time within ten days after the making of a 
certificate of insufficiency by the clerk, by filing a supplementary petition 
upon additional papers signed and filed as provided in ease of an original 
petition. The clerk shall, within five days after such amendment is filed, 
make examination of the amended petition and, if his certificate shall show 
the petition still to be insufficient, he shall file it in his office and notify the 
committee of the petitioners of his findings and no further action shall be 
had on such insufficient petition. The finding of the insufficiency of a 
petition shall not prejudice the filing of a new petition for the same purpose. 


History: En. Sec. 31, Ch. 121, L. 1923. 


11-3432. (5520.32) Manager—appointment—powers—removal and sus- 
pension—compensation. The commission shall appoint a manager, who shall 
be the chief executive officer of the municipality. He shall be chosen by the 
commission solely on the basis of his executive and administrative qualifica- 
tions and need not when appointed be a resident of the municipality. No 
member of the commission shall, during the time for which elected, be 
chosen manager. The manager shall not be appointed for a definite term, 
but shall be removable at the pleasure of the commission. In case the 
commission determine to remove the manager he shall, if he so demand, be 
given a written statement of the reason alleged for the proposed removal 
and the right to be heard thereon at a public meeting of the commission 
prior to the date on which his final removal shall take effect, but pending 
and during such hearing the commission may suspend him from office. 
The action of the commission in suspending or removing the manager shall 
be final, it being the intention of this act to vest all authority and fix all 
responsibility for any such suspension or removal in the commission. In 
case of the absence or disability of the manager the commission may desig- 
nate some responsible person to perform the duties of the office. The 
manager shall receive such compensation as may be fixed by the commission. — 


History: En. Sec. 32, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 982 et 
seq., 1058 et seq., 1097 et seq. 
Municipal Corporations€>131, 138, 149 37 Am. Jur. 688, Municipal Corporations, 
(2), 159.(1). § 75. 


11-3433. (5520.33) Manager—responsibility—appointment of subordi- 
nate officers—qualifications and term of appointees. The manager shall be 
responsible to the commission for the proper administration of the affairs of 
the municipality placed in his charge and to that end shall appoint all offi- 
cers and employees in the administrative service of the municipality, except 
as otherwise provided in this act and except as he may authorize the head of 
a department or office, responsible to him to appoint subordinates in such 
department or office. Appointments by or under the authority of the 
manager shall be confined to citizens of the municipality, except in such 
specific cases as the commission may suspend this requirement, and shall 
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be on the basis of the ability, training and experience of the appointees in 
the work which they are to perform. All such appointments shall be with- 
out definite term unless for temporary service not to exceed sixty days. 


History: En. Sec. 33, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1187 
et seq. 


Municipal Corporations¢168. 


11-3434. (5520.84) Removal of appointees—notice—hearing—decision 
of manager as final. Any officer or employee of the municipality appointed 
by the manager, or upon his authorization, may be laid off, suspended or 
removed from office or employment either by the manager or the officer by 
whom appointed. Verbal or written notice of lay-off, suspension or removal 
given to an officer or employee, or written notice left at or mailed to his 
usual place of residence, shall be sufficient to put any such lay-off, suspen- 
sion, or removal into effect unless the person so notified shall, within five 
days of such notice, demand a written statement of reasons therefor and the 
right to be heard thereon before the manager. Upon such demand the 
officer making the lay-off, suspension or removal shall supply the person 
notified thereof with a written statement of the reasons therefor and the 
manager shall fix a time and place for the public hearing. Following the 
public hearing the manager shall either confirm the lay-off, suspension or 
removal as specified in the notice, reinstate the person so notified in the 
service, or make such other disposition of the matter as, in his opinion, the 
good of the service may require. The decision of the manager in any such 
ease shall be final, and there shall be no appeal therefrom to any officer, 
body or court whatsoever. A copy of the written statement of reasons given 
for any lay-off, suspension or removal, and a copy of any written reply 
thereto by the officer or employee involved, together with a copy of the 
decision of the manager, shall be filed as a public record in the office of 
the clerk. 


History: En. Sec. 34, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 168, 
1097 et séq. 


Municipal Corporations¢-159 (1), 218 
(8). 


11-3435. (5520.35) Commissioners not to direct or request appointment 
or interfere with administrative service—penalty. Neither the commission 
nor any of its committees or members shall direct or request the appointment 
of any person to, or his removal from, office or employment by the manager 
or any of his subordinates, or in any manner take part in the appointment 
or removal of officers and employees in the administrative service of the 
municipality. Except for the purpose of inquiry, the commission and its 
members shall deal with that portion of the administrative service for which 
the manager is responsible solely through the manager, and neither the 
commission nor any member thereof shall give orders to any subordinate of 
the manager either publicly or privately. Any violation of the provisions of 
this section by a member of the commission shall be a misdemeanor, con- 
viction of which shall immediately forfeit the office of the member so 
convicted. 


History: En. Sec. 35, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 741 et 
seq. 


- Municipal Corporations¢—60. 
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11-3436. (5520.36) Manager—general duties. It shall be the duty of the 
manager to act as chief conservator of the peace within the municipality ; 
to supervise the administration of the affairs of the municipality ; to see that 
the ordinances of the municipality and the laws of the state are enforced; to 
make such recommendations to the commission concerning the affairs of the 
municipality as may seem to him desirable; to keep the commission advised 
- of the financial conditions and future needs of the municipality; to prepare 
and submit to the commission such reports as may be required by that 
body; and to perform such other duties as may be prescribed by this act or 
be required of him by ordinance or resolution of the commission. 


History: En. Sec. 36, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1187 et 
seq. 


Municipal Corporations¢168. 


11-3437. (5520.37) Manager and directors may attend commission meet- 
ings—discussions. The manager, the directors of all departments, and all 
other officers of the municipality shall be entitled to be present at all sessions 
of the commission. The manager shall have the right to take part in the 
discussion of all matters coming before the commission and the directors 
and other officers shall be entitled to take part in all discussions of the 
commission relating to their respective departments and offices. 


History: En. Sec. 37, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 770 et 
seq. 


Municipal Corporations¢92. 


11-3438. (5520.38) Departments — establishing and changing — consolli- 
dations. In consolidated municipalities of the first, second, third and fourth 
classes there shall be a department of finance; a police department, a depart- 
ment of public works, a department of health, a fire department, and such 
other departments and offices as may be established by ordinance. In econ- 
solidated municipalities of the fifth, sixth, seventh and eighth classes there 
shall be a department of finance, a police department, a department of 
puble works and a department of health and such other departments and 
offices as may be established by ordinance. The commission may change 
or abolish any department or office established by ordinance and may pre- 
seribe, combine, distribute or discontinue the functions and duties thereof. 
Additional functions and duties may be by ordinance assigned to depart- 
ments and offices created by this act, but no function or duty assigned by © 
this act to any such department or office shall be discontinued or assigned 
to any other department or office. If the manager so recommend, and 
the commission so authorize, the manager may appoint one person to act, 
as the head of two or more departments or offices; but the department of 
law must not thus be joined with any other department, nor shall the 
manager be authorized to act as head of the department of finance, or of 
any office therein other than of purchasing agent or assessor. 


History: En. Sec. 38, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1251 et 
seq. 


Municipal Corporations€-177. 


11-3439. (5520.39) Subordinates, employment of. The number of assis- 
tants and other subordinates to be employed in or by each administrative 
department or office shall be fixed by the commission, but the commission 
may authorize the manager to determine the number of such assistants and 
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subordinates in and for a specified department or office subject to the 
appropriations made thereto. 


History: En. Sec. 39, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1251 
et seq. 


Municipal Corporations¢177. 


11-3440. (5520.40) List of employees to be kept by director of finance— 
compensation—recovering illegal payments. The director of finance shall 
maintain in his office a list of all persons in the administrative service of 
the municipality, showing in connection with each name the position held, 
the date of appointment, the character of employment, and the rate of com- 
pensation. Hach appointing officer shall promptly transmit to the director 
of finance such information regarding his department or office as may be 
necessary to keep this list accurate in all respects at all times. The treasurer 
shall not pay, nor shall the director of finance issue, any warrant for the 
payment of, any salary or compensation to any person whose name does not 
appear upon such list, nor shall payment be made at a rate other than that 
specified on such list. Any sum paid contrary to the foregoing provisions 
of this section may be recovered from any officer paying or authorizing the 
payment thereof or from the surety on his official bond. If through the 
failure of any officer to give information to the director of finance as re- 
quired in this section, or through omission or error in such information, pay- 
ment is made to any person whose name should not be on such list, or pay- 
ment is made in excess of the amount which any person whose name is 
rightfully on the list should receive, then the amount of any such payment 
or excess payment may be recovered from the officer by reason of whose 
failure, omission or error the payment or excess payment was made, or 
from the surety on his official bond. 


History: En. Sec. 40, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 1652 
et seq., 1664. 


Municipal CorporationsG-162 (1), 220. 
(1, 8), 


11-3441. (5520.41) Compensation schedule to be fixed by commission. 
The compensation of officers and employees in the administrative service of 
the municipality shall be fixed by ordinance, but all positions in such service 
except those of heads of departments and heads of offices not included 
within regular departments shall, for purposes of compensation, be graded 
and classified by the manager according to duties and responsibilities. The 
commission shall by ordinances establish a schedule of compensation for 
the positions so graded and classified which shall prescribe uniform com- 
pensation for like service as determined by the grading and classification 
of the manager. Such schedule of compensation may establish a minimum 
and maximum for any grade, and an increase in compensation within the 
limits provided for any grade may be granted by the manager upon the 
basis of efficiency and seniority. 


History: En. Sec. 41, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 1652 
et seq., 1657 et seq. 


Municipal Corporations©-162 (1), 220 
(2). 


11-3442. (5520.42) Advisory boards may be appointed—duties. The 
manager may appoint a board of citizens qualified to act in an advisory 
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capacity to the head of any specified department or office. The members of 
all such boards shall serve without compensation and it shall be their duty 
to consult and advise with the officer in charge of the department or office 
for which they are appointed but not to direct the conduct of such depart- 
ment or office. Public meetings of such boards may be called for the con- 
sideration of the affairs of the department or office for which they are 
- appointed. | 


History: En. Sec. 42, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 982 et 
seq. 


Municipal Corporations¢-131. 


11-3443. (5520.48) Investigation of municipal affairs. The commission, 
the manager, or any person or committee authorized by either of them, shall 
have power to inquire into the conduct of any department or office of the 
municipality and to make investigations as to municipal affairs, and for 
that purpose may subpoena witnesses, administer oaths, and compel the 
production of books, papers and other evidence. It shall be the duty of the 
manager to designate a police officer to serve subpoenas. The commission 
shall provide by ordinance the penalty or penalties for contempt in refusing 
to obey any such subpoena, or to produce such books, papers and other 
evidence and shall have the power to punish any such contempt in the 
manner provided by ordinance. 


History: En. Sec, 43, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 741 et 
seq., 1187 et seq. 


Municipal Corporations@—60, 168. 


11-3444, (5520.44) Department of law — qualifications and duties of 
director—salary—prosecutions. The department of law shall be in charge 
of a director to. be appointed by the commission without definite term, who 
shall be a resident and elector of the municipality and who shall possess all 
of the qualifications required of county attorneys. He shall have all the 
powers and, either personally or by such assistants as he may designate, 
shall perform all the duties that now are or hereafter may be prescribed for 
county attorneys, city attorneys and public administrators and, in addition 
thereto, he shall be chief legal advisor of and attorney and counsel for the 
municipality and of all departments and offices thereof and shall perform 
such other duties as may be required by the commission. He shall qualify _ 
by taking the oath of office prescribed by the constitution and giving a 
bond in the amount required of a public administrator in a county of the 
same class. He shall receive from the state as part of his salary the same 
amount which is paid by the state to county attorneys in counties of the 
same class, and the remainder of his salary shall be paid by the municipality. 
For all purposes in connection with criminal prosecutions he shall be 
known and designated as “County Attorney of the city and county of 


2? 
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History: En. Sec. 44, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 1016 
et seq., 1046 et seq., 1138, 1190. 


Municipal Corporations€-138, 144, 145, 
162 (1), 169. 


11-3445. (5520.45) Department of finance — powers and duties of 
director. The director of finance shall have charge of the administration of 
the financial affairs of the municipality including the keeping and super- 
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vision of all accounts; the custody and disbursement of municipal funds and 
moneys; the making of special assessments, the assessment of property for 
taxation ; the issuance of licenses; the collection of license fees; the control 
over expenditures; the purchase, storage and distribution of supplies 
needed by the municipality ; and such other duties as the commission may by 
ordinance require. He shall also have all powers and perform all duties im- 
posed upon county clerks, recorders and auditors by general law. 


History: En. Sec. 45, Ch. 121, L. 1923. Municipal Corporations¢169. 
43 C.J. Municipal Corporations § 1190. 


11-3446. (5520.46) Report of revenues and expenses to be made monthly. 
The director of finance shall prepare and submit to the commission each 
month a summary statement of revenues and expenses for the preceding 
month, detailed as to appropriations and funds in such manner as show the 
exact financial condition of the municipality and of each department, and 
office thereof as of the last day of such month. 


History: En. Sec. 46, Ch. 121, L. 1923. 44 C.J. Municipal Oe ore § 4120 et 
seq. 


Municipal Corporations¢~885. 


11-3447. (5520.47) Division of audit and accounts—duties—reports to. 
There shall be in the department of finance a division of audit and accounts 
of which’ the director of finance shall himself be the head. As head of such 
office he shall be charged with keeping the books of financial account for 
all departments and offices of the municipality and, whenever practicable, 
such books and accounts shall be kept in the office of the division of audit 
and accounts. Report shall be made daily to the division of audit and ac- 
counts by each department and office showing the receipt of all moneys and 
the disposition thereof. 


History: En. Sec. 47, Ch. 121, L. 1923. Municipal Corporations¢=172. 
43 C.J. Municipal Corporations § 1213. 


11-3448. (5520.48) Audit of accounts on death, removal or expiration of 
term of officer—collection when indebtedness found—other audits. Upon 
the death, resignation, removal or expiration of the term of any officer of 
the municipality the director of finance shall cause an audit and investiga- 
tion of the accounts of such officer to be made and shall report to the 
manager and the commission. Either the commission or the manager may at 
any time provide for an examination or audit of the accounts of any officer 
or department of the municipal government. In case of the death, resigna- 
tion or removal of the director of finance, the manager shall cause an audit 
to be made of his accounts. If, as a result of any such audit, an officer be 
found indebted to the municipality the director of finance, or other person 
making such audit, shall immediately give notice thereof to the commission, 
the manager and the director of law and the latter shall forthwith proceed 
to collect such indebtedness. 

History: En. Sec. 48, Ch. 121, L. 1923. 


11-3449. (5520.49) Division of treasury—powers and duties—designa- 
tion of depositories. There shall be in the department of finance a division 
of the treasury, the head of which shall be treasurer of the municipality, and 
who shall have the powers and perform the duties prescribed for city 
treasurers and county treasurers by general law and who shall be required 
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to qualify by giving a bond in the same amount required of county treasurers 
of counties of the same class. All moneys received by an officer or employee 
of the municipality for or in connection with the business of the municipality 
shall be paid promptly into the treasury. The commission shall by ordinance 
provide for the prompt and regular payment of such money into the 
treasury, and shall also, in the manner hereinafter provided, designate the 
. banking institutions with which it shall be deposited. 


History: En. Sec. 49, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 1047 
et seq., 1190. 


Municipal Corporations@—-145, 169. 


11-3450. (5520.50) Division of purchase and supplies—purchasing agent 
—powers and duties. There shall be in the department of finance a division 
of purchases and supplies at the head of which there shall be a purchasing 
agent. The purchasing agent shall make all purchases for the municipality 
in the manner, and with such exceptions, as may be provided by ordinance 
and shall, under such;.regulations as may be provided by ordinance, sell all 
property, real and personal, of the municipality not needed for public use 
or that may have become unsuitable for use. He shall have charge of such 
storerooms and warehouses of the municipality as the commission may by 
ordinance provide. 


History: En. Sec. 50, Ch. 121, L. 1923. Municipal Corporations¢—169. 
43 C.J. Municipal Corporations § 1190. 


11-3451. (5520.51) Supplies—purchase—limit on furnishing supplies to 
departments and offices. Before making any purchase or sale the purchasing 
agent shall give opportunity for competition, under such rules and regula- 
tions as the commission may by ordinance establish. Supplies required by 
any department or office of the municipality may be furnished upon requi- 
sition from the stores under the control of the purchasing agent, and when- 
ever so furnished shall be paid for by the department or office furnished 
therewith by warrant made payable to the credit of the store’s account of 
the division of purchases and supplies. The purchasing agent shall not 
furnish any supplies to any department or office unless there be to the 
credit thereof an available unencumbered appropriation balance sufficient 
to pay for such supplies. 


History: En. Sec. 51, Ch. 121, L. 1923. 44 C.J. Municipal Corporations §§ 2185, © 
4122. 


Municipal Corporations@236, 891. 


11-3452. (5520.52) Division of assessment — assessor — qualification, 
duties and powers. There shall be in the department of finance a division 
of assessment the head of which shall be the assessor. The assessor and his 
deputies shall have the powers, qualify in the manner, and perform the 
duties prescribed for county assessors and deputy assessors by general law. 


History: En. Sec. 52, Ch. 121, L. 1923. 44 C.J. Municipal Corporations § 4369 
et seq. 


Municipal Corporations€=—971 (2). 


11-3453. (5520.58) Assessor’s duties concerning special assessments. 
The assessor shall also be in charge of the preparation of all special 
assessments for public improvements; the giving of notice of such assess- 


1154 


CONSOLIDATED GOVERNMENT 11-3458 


ments to property owners; and the certification of all unpaid assessments to 
the director of finance. 


History: En. Sec. 53, Ch. 121, L. 1923. Municipal Corporations¢—451. 
44 C.J. Municipal Corporations § 3033. 


11-3454. (5520.54) Fiscal year defined. The fiscal year of the munici- 
pality shall begin with the first day of July and shall end with the next 
succeeding thirtieth day of June, and all of the provisions of the general 
laws of the state in respect to budgets for cities and counties shall apply to 
such municipality. 


History: En. Sec. 54, Ch. 121, L. 1923. 44 C.J. Municipal Corporations § 4109 
et seq. 


Municipal Corporations¢~879. 


11-3455. (5520.55) Tax levy for current expense—limitation on. No 
ordinance making the annual tax levy shall be passed fixing the rate to be 
levied upon all property within the municipality to defray current expenses, 
including salaries otherwise unprovided for, in excess of sixteen mills on 
each dollar of the assessed valuation. 

History: En. Sec. 55, Ch. 121, L. 1923. 


11-3456. (5520.56) Tax levy limit—application of. The tax limit pro- 
vided by section 11-3455 shall apply only to taxes for the purposes therein 
specified. Taxes required by this act to be levied on account of the debt of 
the municipality, or any district thereof, and special taxes authorized by 
this act or by the general laws of the state, shall not be affected by such 
limits nor shall such taxes be considered in determining the limits of 
taxation fixed by section 11-3455. 

History: En. Sec. 56, Ch. 121, L. 1923. 


11-3457. (5520.57) Special taxes — power to levy. The municipality 
shall have the power and authority to levy special taxes for all purposes 
which counties, cities and towns are authorized to levy by general laws of 
the state, and all of the provisions of such laws shall be applicable to and 
shall govern and control the municipality in the levying and collection of 
such special taxes. 


History: En. Sec. 57, Ch. 121, L. 1923. Municipal Corporations¢—961. 
44 C.J. Municipal Corporations § 4306. 


11-3458. (5520.58) Tax levy for special services—limitation on. The 
commission may by ordinance designate clearly specified districts in or for 
which special services are to be performed and may levy upon the property 
in any such district such tax, in addition to any taxes authorized by section 
11-3455 as may be necessary to pay the cost of such special service or services. 
Any such additional tax levied under the authority of this section upon 
the property within any district shall not exceed fifteen mills unless the 
question of levying a higher rate for a specified year or years shall have 
been submitted to the electors of the district and approved by a majority of 
those voting therein; but in no case shall such additional levy be more than 
twenty mills. 


History: En. Sec. 1, Ch. 162, L. 1925. 44 C.J. Municipal Corporations § 4292 
et seq. . 


Municipal Corporations€—956 (2), 961. 
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11-3459. (5520.59) Collection of taxes. All taxes levied by the munici- 
pality shall be collected and payable in the manner, at the time and under the 
penalties prescribed by law for the collection and payment of state and 
county taxes. 


History: En. Sec. 58, Ch. 121, L. 1923. 44 C.J. Municipal Corporations § 4455 


et seq. 


Municipal Corporations¢—978 (1). 


11-3460. (5520.60) Tax levies for indebtedness of special districts and 
cities and towns. The district comprised within the boundaries of any city, 
town or district, existing within the county at the time of the adoption of 
this act by the electors thereof shall, for the purpose of paying the interest 
and principal of any debt incurred by such city, town or district prior to 
such adoption, be continued as a special district until such debt shall have 
been paid, and the commission shall, in the annual tax levy ordinance, levy 
upon the property within each such district such tax, in addition to all other 
taxes, as the director of finance shall report to be necessary to provide for 
paying the interest on each such debt as it falls due and the principal 
thereof as it matures, and no other property within the municipality. shall 
be taxable or made liable for the payment of any such debt. The com- 
mission shall likewise provide in the annual tax levy ordinance for the levy 
of such tax upon all property within the municipality as the director of 
finance shall report to be necessary to provide for paying the interest as: 
it falls due and the principal as it matures of any debt of the municipality 
as a whole. The tax levy for the debt of the municipality as a whole, and 
the tax levy for the debt of each such district, shall each be a separate levy 
and shall be distinct from and in addition to all other tax levies, and the 
proceeds of each such tax levy shall be placed in a separate fund for the 
payment of the interest and principal of the debt for which the tax was 
levied, and no part of any such fund shall be used for any other purpose 
whatever. 


History: En. Sec. 59, Ch. 121, L. 1923. 44 C.J. Municipal Corporations § 4311 


et seq. 
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CHAPTER 35 
CITY AND COUNTY CONSOLIDATED GOVERNMENT (continued) 


Section 11-3501. Warrants, how issued. | 

11-3502. Examination of claims by director of finance—liability for illegal pay- 
ment of claim. 

11-3503. Obligations for works to be paid by special assessments—certificate of 
finance director necessary before payment. 

11-3504. Obligation void when violating preceding section. 

11-3505. Designation of depositories—securities. 

11-3506. Bonds as depository securities—interest—substitution of securities. 

11-3507. Additional or new securities—when required. 

11-3508. Surety bonds—record of sureties. 

11-3509. Deposit of funds—distribution. 

‘11-3510. Interest on deposits—payment—monthly finance and tage statement, 

11-3511. Disbursement of money by depositories. 

11-3512. Liability of treasurer and sureties for deposits. 

11-3513. Limit of indebtedness. | 

11-3514. Borrowing money—provisions affecting: ©: 
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11-3515. . 


11-3516. 
11-3517. 
11-3518. 


11-3519. 
11-3520. 
11-3521. 
11-3522. 
11-3523. 
11-3524. 
11-3525. 


11-3526. 
11-3527. 
11-3528. 
11-3529. 


11-3530. 
11-3531. 


11-3532. 
11+3533. 
11-3534. 
11-3535. 
11-3536. 
11-3537: 
11-3538. 
11-3539. 
11-3540. 
11-3541. 
11-3542. 
11-3543. 
11-3544. 
11-3545. 
11-3546. 
11-3547. 
11-3548. 
11-3549. 
11-3550. 


11-3551. 
11-3552. 


11-3553: 
11-3554, 
11-3555. 
11-3556. 
11-3557. 


11-3558. 
11-3559. 


11-3560. 


CONSOLIDATED GOVERNMENT 11-3501 


Sinking fund board-—investments.:: 


Letting of contracts—advertising for bids—execution. 

Alteration of contracts. OR cri ont 

Police department—powers of officers—director—duties and powers— 
designation as. sheriff—deputies. 

Department of public works—director—powers and duties. 

Director of public works—qualifications—powers. and duties. 

Department of health—director—qualifications—powers and duties. 

County board of health—exercise of duties. 

Fire department—director—duties as chief. 

Firemen’s disability funds—how continued. 

Superintendent of schools—appointment—compensation—powers and 
duties. 

Police court—judge—qualifications—compensation—jurisdiction. 

Construction of public works. 

Special improvement districts—power to create. 

Public works, director to have charge of—special improvement districts, 
laws applicable to. 

Elections—officers to act. 

Municipal primary election—when held—nominees, majority vote elects 
—time for polls to be open—conduct of election. 

Nominating petitions. 


‘Form of nominating petition. 


Filing of petitions—notification of nominees—entry of names on. ballot. 
Ballots—party designation forbidden—form. 


Ballot—order of names. 


Ballots—blank spaces. Pout St 7 . 

Notices—primary election—municipal election—publication. 

Ballots at municipal election—what names to appear. 

Removal of commissioners—recall petitions. 

Recall petitions—signatures—filing—amendment. 

Recall election—notice to officer whose removal sought—time for holding. 

Separate removals require separate petitions—nomination of successors. 

Reeall elections—voting machines not used—form of ballots. 

Result of votes—removal—designation of successor. 

Resignation pending recall election, result of. 

Limitation on filing recall petitions. 

Moneys received by officer in course of duty belong to municipality. 

Political participation by appointees forbidden. 

Penalizing appointees for not participating in politics forbidden—ap- 
pointees not to act as officers of political organization or circulate 
petitions. 

Penalty for violations. 

Commissioners not to hold other offices—forfeiture of office by commis- 
sioners and appointees on running for office. 

Official: bonds of officers—amounts—filing. 

Oath of office—taking and filing required. 

Financial interest by officers in contracts, forbidden—penalty. 

Existing contracts continued. | j ) 

Existing ordinances—order continuing and extending—publication— 
repeal of other ordinances. 

Existing officers—how long continued in office. , 

Resolution declaring creation of consolidated government—effective date 
of merger—legal status. 

Transition of government—commissioners’ powers. 


11-3501. (5520.61) Warrants, how issued. No claim against the muni- 
cipality shall be paid except by means of a warrant on the treasury issued by 
the director of finance. The director of finance shall issue no warrant for 
the payment of a claim unless the claim be evidenced by a voucher approved 
by the head of the department or office for which the indebtedness was 
incurred, and each such. officer and his surety shall be liable to the muni- 
cipality for all loss or damage sustained by reason of his negligent or cor- 
rupt.approvalofany claim. | 
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History: En. Sec. 60, Ch. 121, L. 1928. 44 C.J. Municipal Corporations §§ 4126, 
4128. 


Municipal Corporations€—896, 898. 


11-3502. (5520.62) Examination of claims by director of finance—lia- 
bility for illegal payment of claim. The director of finance shall examine 
all payrolls, bills and other claims and demands against the municipality 
and shall issue no warrant for payment unless he finds that the claim is in 
proper form, correctly computed and duly approved; that it is legally due 
and payable; and that an appropriation has been made therefor which has 
not been exhausted. He may investigate any claimant and for that pur- 
pose may summon before him any officer, agent or employee of the munici- 
pality, any claimant or other person, and examine him upon oath or affir- 
mation relative thereto, and if he finds a claim to be fraudulent, erroneous 
or otherwise invalid or that the appropriation out of which such claim 
is payable has been exhausted, he shall not issue a warrant therefor. If 
the director of finance issue a warrant on the treasury authorizing payment 
of any claim in contravention of the provisions of.this section he and his 
sureties shall be individually liable to the municipality for the amount of 
such warrant if paid. 


History: En. Sec. 61, Ch. 121, L. 1923. 43 & 44 C.J. Municipal Corporations 
§§ 1226, 4639 et seq. 


Municipal Corporations@-173 (2), 1009. 


11-3503. (5520.63) Obligations for works to be paid by special assess- 
ments—certificate of finance director necessary before payment. No con- 
tract, agreement or other obligation, other than contracts pertaining to 
work or improvements to be paid for by special assessments, involving the 
expenditure of any funds shall be entered into, nor shall any order for 
such expenditures be valid, unless the director of finance shall first certify to 
the commission that the object or purpose for which such expenditure is to 
be made and the amount thereof is provided for by an appropriation in 
the annual budget, or in a supplemental budget, and that the same has not 
been expended. The certificate of the director of finance shall be filed 
and made a matter of record in his office, and the appropriation for such 
purpose shall thereafter be considered as having been set aside and ex- 
pended to the amount of such contract, agreement or obligation. 


History: En. Sec. 62, Ch. 121, L. 1923. Municipal Corporations¢=883. 
44 C.J. Municipal Corporations § 4114. 


11-3504. (5520.64) Obligation void when violating preceding section. 
All contracts, agreements or other obligations entered into, all ordinances 
and resolutions passed, and orders adopted, contrary to the provisions of sec- 
tion 11-3503 shall be void, and no person whatever shall have any claim, or 
demand against the municipality thereunder, nor shall the commission or 
any officer of the municipality waive or qualify the limitations fixed by 
such section, or fasten upon the municipality any liability whatever in 
excess thereof. 

History: En. Sec. 68, Ch. 121, L. 1923. 


11-3505. (5520.65) Designation of depositories—securities. On or be- 
fore the first day of August of each year the commission shall designate the 
banks subject to state or national supervision in which the funds of the 
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municipality shall be deposited. In designating such banks the commission 
shall specify the maximum amount of municipal funds that may be kept at 
any time in each. Unless a bank designated as a depository shall elect to 
deposit securities with the treasurer, as provided in the next succeeding 
section, it shall give good and sufficient bonds, with sureties to be approved 
by the commission, conditioned for the safe keeping and payment of the 
municipal funds deposited therewith and the interest thereon. Any such 
bonds of a depository shall be in the aggregate equal to the amount desig- 
nated by the commission as the maximum of municipal funds which may 
at any time be kept by such depository. 


History: En. Sec. 64, Ch. 121, L. 1928. 26 C.J.S. Depositaries §§ 8, 9. 
42 Am. Jur, 724, Public Funds, § 12. 


Depositaries€—6, 7. 


11-3506. (5520.66) Bonds as depository securities—interest—substitu- 
tion of securities. In lieu of the surety bonds specified in the next pre- 
ceding section any bank designated as a depository of municipal funds may 
deposit with the treasurer bonds of the class and kind in which, by the 
provisions of this act, the sinking fund of the municipality may be invested. 
Bonds so deposited shall be in an amount equal to the amount of municipal 
funds permitted at any time to be deposited with such bank, shall be 
approved by the commission and shall be accompanied by proper assign- 
ment, to the end that the bank so depositing and assigning such bonds will 
safely keep and pay over to the treasurer, or his order, on demand and free 
of exchange, all moneys at any time deposited therein with interest thereon 
at the rate agreed upon, and that in case of default on the part of such bank 
the commission shall have power and authority to sell such bonds, or so 
much thereof as may be necessary, to realize the full amount of the funds 
deposited therein. The bank shall be entitled to interest on the securities 
so deposited with the treasurer, when paid, and to the return of the 
securities at the termination of such trust so long as the bank is not in 
default. With the approval of the commission a bank may at any time 
substitute other like securities of equal value for those so deposited. 


History: En. Sec. 65, Ch. 121, L. 1923. 26 C.J.S. Depositaries § 9. 
42 Am. Jur. 742, Public Funds, § 36. 


Depositaries@~7. 


11-3507. (5520.67) Additional or new securities—when required. When- 
ever for any cause the commission shall deem the bonds or securities of any 
bank insufficient security for the municipal funds deposited or likely to be 
deposited therein the commission shall require new bonds to be given or new 
securities to be deposited with the treasurer. If any bank shall fail promptly 
to execute and present such new bonds, or deposit such new securities, 
the treasurer shall at once withdraw all deposits therefrom and no further 
deposit of municipal funds shall be made therein until such bank shall 
have been redesignated by the commission as a depository. 

History: En. Sec. 66, Ch. 121, L. 1923. 


11-3508. (5520.68) Surety bonds—record of sureties. All surety bonds 
given by a bank in accordance with the provisions of this act shall continue 
in force so long as funds of the municipality deposited therein shall be 
unpaid. Nothing herein provided shall impair the rights and remedies of 
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the municipality on such bonds under the laws of the state. Bonds and 
other securities given by banks in accordance with this act shall be entered 
in a record to be kept for that purpose by the director of finance and 
deposited with the treasurer for safe keeping. The record of such bonds 
and securities kept by the director of finance, or copies thereof certified by 
that officer, shall be competent and prima facie evidence of the contents and 
tenor thereof. 3 
History: En. Sec. 67, Ch. 121, L. 1923. 


11-3509. (5520.69) Deposit of funds—distribution. All funds received 
by the treasurer shall be deposited by him in the designated banks in the 
name of the municipality subject to the order of the treasurer, and shall be 
distributed among the designated banks as nearly as may be in proportion 
to the maximum amounts which they have been authorized to receive 
by the commission. 


History: En. Sec. 68, Ch. 121, L. 1923. Depositaries¢=8. 
26 C.J.S. Depositaries §§ 7, 11. 


11-3510. (5520.70) Interest on deposits—payment—monthly finance and 
interest statement. Banks designated as depositories shall pay interest on 
daily balances of municipal funds at a rate approved by the commission, 
which shall in no case be less than two and one-half per centum. The interest 
due on such deposits shall be paid to the treasurer by check on the last 
day of each quarter of the fiscal year. If the treasurer shall at any time 
receive, or have in any bank, funds which will probably remain on deposit 
three months or longer he may, with the approval of the commission either 
take therefor certificates of deposit from a designated depository, payable 
to his order on demand, and bearing a higher rate of interest, or invest such 
funds in any bonds maturing within six months in which the sinking fund 
of the municipality may be invested. The treasurer shall make a monthly 
statement to the director of finance cf the municipal funds in each bank, 
and the interest received therein, as.of the last day of each month. 

History: En. Sec. 69, Ch. 121, L. 1923. 


11-3511. (5520.71) Disbursement of money by depositories. No bank 
receiving funds of the municipality on deposit shall have authority to pay 
out any such money except upon checks drawn upon that bank signed by the~ 
treasurer. 


History: En. Sec. 70, Ch. 121, L. 1923. Depositaries©=9. 
26 C.J.S. Depositaries § 12. 


11-3512. (5520.72) Liability of treasurer and sureties for deposits. 
When the funds of the municipality are deposited and kept in designated 
banks according to the provisions of this act the treasurer and the sureties 
on his official bond, shall be exempt from all liability for the loss of any 
funds so deposited if such loss is caused by the failure, bankruptcy, or any 
other act or default of such banks, but the want of care or due diligence on 
the part of the treasurer or commission in protecting the municipality 
against loss, shall not exempt the treasurer, the members of the commission 
or sureties on their respective bonds from liability. Nothing herein provided 
shall deprive the municipality of any right or remedy against any defaulting 
bank or against its officers or stockholders. 
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History: En. Sec. 71, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1221 
et seq. 


Municipal Corporations€=173 (3). 


11-3513. (5520.73) Limit of indebtedness. The municipality shall not 
become indebted in any manner, or for any purpose, to an amount, including 
existing indebtedness, in the aggregate exceeding five per centum (5%) of 
the value of the taxable property therein as ascertained by the last assess- 
ment for state and county taxes prior to incurring such indebtedness, and 
all warrants, bonds or obligations in excess of such amount given by or on 
behalf of the municipality shall be void. 


History: En. Sec. 72, Ch. 161, L. 1923. 44 C.J.’ Municipal Corporations § 4047 
. et seq. 


Municipal Corporations¢—863. 


11-3514. (5520.74) Borrowing money—provisions affecting. The con- 
solidated municipality may borrow money or issue bonds for any municipal 
purpose to the extent and in the manner provided by the constitution and 
laws of Montana for the borrowing of money or issuing of bonds by counties 
and cities and towns. 


History: En. Sec. 73, Ch. 121, L. 1923. 44 C.J. Municipal Corporations §§ 4088, 
4147 et seq. 


Municipal Corporations¢—869, 910. 


11-3515. (5520.75) Sinking fund board — investments. The sinking 
funds of the municipality shall be in charge. of a sinking fund board con- 
sisting of the president, the director of finance and the director of law. The 
president shall be the chairman and the director of finance the secretary of 
the board. By and with consent of the commission the sinking fund board 
shall invest the sinking fund in bonds or certificates of indebtedness of the 
United States; state bonds or certificates of indebtedness of Montana or any 
other state of the United States; bonds of the municipality; registered 
warrants on the treasury of such municipality; bonds of any city in the 
state of Montana; and in such county or school bonds of Montana as may 
be approved by the commission. In case the sinking fund be invested in 
bonds of the municipality such bonds shall not be cancelled before maturity 
but shall be held by the sinking fund board and the interest thereon paid 
over and applied to the increase of the sinking fund. Whenever the prin- 
cipal of any of the bonds of the municipality shall become due the sinking 
fund board shall, with the consent of the commission, dispose of such of 
the bonds belonging to the sinking fund as, with the money on hand 
belonging to the sinking fund, shall be necessary to pay the bonds so 
becoming due. , c 


History: En. Sec. 74, Ch. 121, L. 1923. Liability of officer for loss of sinking 
: fund through failure of bank. 25 ALR 

Municipal Corporations¢-951. 1358. 
44 C.J. Municipal Corporations § 4215. Constitutionality, construction, and ap- 
43 Am. Jur. 324, Public Securities and plication of statute empowering municipal 
Obligations, § 67. . corporations to issue bonds the proceeds 


of which shall be invested in municipal 
securities. 108 ALR 736. 


11-3516.. (5520.76) Letting of contracts — advertising for bids — 
execution. All contracts entered into by the municipality for supplies or 
materials,’for any public work, or for the construction, reconstruction, re- 
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pair, maintenance or operation of any public works or improvements for 
which must be paid a sum exceeding two hundred and fifty dollars ($250.00) 
shall be awarded to the lowest responsible bidder, after public advertisement 
and competition as may be prescribed by ordinance, but the manager shall 
have the right to reject all bids and advertise again. All advertisements as 
to contracts shall contain a reservation of the foregoing right. All contracts 
entered into by the municipality shall be signed by the manager after 


approval thereof by the commission. 
History: En. Sec. 75, Ch. 121, L. 1923. 


Municipal Corporations€~236, 330 (1). 

44 C.J. Municipal Corporations §§ 2185, 
2490 et seq. 

43 Am. Jur. 764, Public Works and Con- 
tracts, § 23 et seq. 

Bidder’s variation from specifications 
on bid for public work. 65 ALR 835. 

Evasion of law requiring contract for 
publie work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to 
that law. 69 ALR 697. 

What is an “emergency” within statu- 
tory provision excepting emergency con- 
tract or work from requirement of bidding 
on public contracts. 71 ALR 173. 

Right in submitting proposal for bids 
on public works to require bid on unit 
basis, with reservation to public authori- 
ties of right to determine amount or extent 
of work. 79 ALR 225. 

Rights and remedies of bidder for pub- 
lic contract who has not entered into a 
contract, where bid was based on his own 
mistake of fact or that of his employees. 
80 ALR 586. 


Mandamus to compel consideration, ac- 
ceptance, or rejection of bids for public 
contract. 80 ALR 1382. 

Right to award public contract to one 
other than lowest financial bidder as 
affected by fact that bidder furnishes bond. 
86 ALR 131. 

Change in proposals for public contract 
after submission of bid as justification for 
withdrawal of bid or refusal to enter into 
contract. 104 ALR 1149. 

Labor conditions or relations as factor 
in determining lowest responsible bidder 
for public contract or as factor in deter- 
mining whether public contract should be 
let to lowest bidder. 110 ALR 1406. 

Statute requiring competitive bidding 
for public contract as affecting validity 
of agreement, subsequent to the award of 
the contract, to allow the contractor addi- 
tional compensation for extras or addi- 
tional labor and material not included in 
the written contract. 135 ALR 1265. 

Liability of municipality or other gov- 
ernmental body on implied or quasi con- 
tract for value of property or work. 154 
ALR 356. 


11-3517. (5520.77) Alteration of contracts. When it becomes necessary 
in the opinion of:the manager to make alterations or modifications in any 
contract entered into by the municipality such alterations shall be made only 
when authorized by the commission upon the written recommendation of 
the manager. No such alteration shall be valid unless the new price to be 
paid for any supplies, material or work under the altered or modified con- 
tract shall have been agreed upon in writing and signed by the contractor 
and the manager prior to such authorization by the commission. 


History: En. Sec. 76, Ch. 121, L. 1923. 44 C.J. Municipal Corporations §§ 2239 
et. seq., 2570 et seq. 


Municipal Corporations€—252, 354. 


11-3518. (5520.78) Police department—powers of officers—director— 
duties and powers—designation as sheriff—deputies. The police depart- 
ment shall be in charge of a director who shall be chief of the police force 
of the municipality. Officers and patrolmen of the police department, sub- 
ordinate to the director, shall have the powers and perform the duties con- 
ferred on and required of police officers and patrolmen in cities and towns 
by the laws of this state and such powers and duties as may be conferred 
and required by the ordinances of the municipality. The director shall have 
the powers and perform the duties conferred on and required of sheriffs and 
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police officers and patrolmen shall have the powers and perform the duties 
conferred on and required of deputy sheriffs by the general laws of the state. 
For the purpose of serving and making return on all criminal and civil 
process, executing judgments, decrees and orders of court and making 
sales thereunder and returns thereof, the director shall be known and 
designated as “Sheriff of the city and county of -.00000.. leet ” and 
each police officer and patrolman shall be known and designated as deputy 
sheriff. 


History: En. Sec. 77, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 1271 
et seq., 1335. 


Municipal Corporations@182, 189 (1). 


11-3519. (5520.79) Department of public works—director—powers and 
duties. The department of public works shall be in charge of a director 
who shall manage and have charge of the construction, repair, improvement 
and maintenance of all public buildings, of roads, streets, alleys, sidewalks, 
bridges, viaducts and other public ways; of sewers, drains, ditches, culverts, 
streams and water courses; and of boulevards, parks, playgrounds, ceme- 
teries and other public places and grounds dedicated to public use. He 
shall manage and control all public cemeteries, crematories, market places 
or houses, garbage and sewage disposal, plants and farms, and all public 
utilities belonging to the municipality, or any subdivision thereof, and shall 
have charge of the enforcement of the obligations to the municipality of 
all privately owned or operated public utilities enforceable by the munici- 
pality. He shall have charge of the cleaning, sprinkling and lighting of the 
streets and the collection and disposal of garbage and waste. He shall also 
be responsible for the making and preservation of all surveys, maps, plans, 
drawings and estimates for such public work, and for the preservation of 
contracts, papers, plans, tools and appliances belonging to the municipality 
and pertaining to the functions of the department. 


History: En. Sec. 78, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1256 et 
seq. 


Municipal Corporations § 178. 


11-3520. (5520.80) Director of public works — qualifications — powers 
and duties. The director of public works shall have the qualifications pre- 
scribed by law for county surveyors and, in addition to the duties required 
by this act and by the ordinances of the municipality, he shall have the 
powers and shall, either in person or by a deputy having the qualifications 
prescribed by law for county surveyors, perform the duties required of 
county surveyors by the laws of the state. . 

History: En. Sec. 79, Ch. 121, L. 1923. 


11-3521. (5520.81) Department of health — director — qualifications — 
powers and duties. The director of the department of health shall be a 
physician legally authorized to practice medicine and surgery in the state of 
Montana. Except as otherwise provided in this act the director of the depart- 
ment of health shall have the powers and perform the duties conferred on 
and required of coroners and county health officers and local health officers 
by the general laws of the state. He shall also have such other powers and 
perform such other duties as may be prescribed by ordinance. 


History: En. Sec. 80, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 464 et 
seq., 1612. 


Municipal Corporations¢~191. 
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11-3522. (5520.82) County board of health—exercise of duties. The 
commission shall be the county board of health in and for the municipality, 
but in performing the duties and exercising the powers prescribed by law 
for such boards the commission shall act by ordinance, resolution or vote and 
according to the procedure prescribed by this act to be followed when acting 
as commission of the municipality, and it shall not be necessary to the 
validity of any such action for the commission to declare, or for the records 
thereof to indicate that it is acting in other than its usual capacity. Regula- 
tions affecting the public health, additional to those established by general 
law, and for the violation of which penalties are imposed, may be pre- 
ser ibed by ordinance and enforced as provided therein. 


History: En. Sec. 81, Ch. 121, L. 1923. Health¢=3, 6. 
39 O.J.S. Health §§ 4, 7, 9, 10. 


11-3523. (5520.83) Fire department—director—duties as chief. The fire 
department of the municipality shall be in charge of a director who shall 
be chief thereof and who shall manage and control the department in the 
manner prescribed by the ordinances of the municipality. 


History: En. Sec. 82, Ch. 121, L. 1923. 43 C.J. Municipal Corporations. § 1457 
et seq. 


Municipal Corporations¢196. 


11-3524. (5520.84) Firemen’s disability funds — how continued. Any 
disability fund, or funds, of the fire department or departments, established 
as required by law in any city or town of the county prior to the election 
and qualification of a commission under this act, shall be continued as one 
such fund for the fire department of the municipality. The board of trustees 
of such disability fund shall consist of the president, the director of finance, 
.the director of law, the director of the fire department, and one member of 
the fire department selected by a majority of the members of such depart- 
ment between the first and tenth day of July of each.year in which the 
municipality shall elect members of the commission. Except as provided in 
this section, the disability fund of the fire department shall be continued and 
administered in the manner prescribed by law for such funds established in 
cities and towns. 


History: En. Sec. 83, Ch. 121, L. 1923. 43 C.J. apa Corporations § 1492 
see et seq. 
Municipal Corporations¢200. 


11-3525. (5520.85) Superintendent of schools—appointment—compen- 
sation—powers and duties. The commission shall, by majority vote of all 
its members, appoint a municipal superintendent of schools to serve without 
definite term, but subject to removal at the pleasure of the commission. The 
superintendent of schools for any district within the municipality may, 
with the consent of the trustees of such district, be appointed to serve as 
municipal superintendent. The compensation of the municipal superinten- 
dent shall be fixed by the commission, and he shall have the powers and 

perform the duties eas for county superintendents of schools by the 
laws of the state. 


History: En. Sec. 84, Ch. 121, L. 1923. 56 C.J. Schools and School Districts § 216 
et seq. 


Schools and School Districts@=63 (1, 3, 
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11-3526. (5520.86) Police court—judge—qualifications—compensation— 
jurisdiction. A police court is hereby established in and for each munici- 
pality with the jurisdiction, powers and duties within the municipality pro- 
vided by general law for police courts in cities and towns, and for justices 
of the peace. The commission shall, by majority vote of all its members, 
appoint a police judge or judges to serve during the pleasure of the commis- 
sion. No person shall be appointed police judge unless at least twenty-five 
years of age and admitted to practice law in the state of Montana. The com- 
pensation of the police judge or judges shall be fixed by the commission. 


History: En. Sec. 85, Ch. 121, L. 1923. 21 C.J.S. Courts §§ 120, 134, 138; 48 
C.J.S. Judges §§ 12, 13, 14-18, 19, 34, 35, 
Courts€—41; Judges@=3, 4, 22 (1). 37. 


11-3527. (5520.87) Construction of public works. Any local public work 
may be done or any local public works or improvements may be constructed, 
reconstructed, repaired, maintained or operated either by contract. or di- 
rectly by the municipality as may be determined by the commission. Before 
authorizing that any local public works or improvements be directly con- 
structed, reconstructed, repaired, maintained or operated, detailed plans and 
estimates for each such work or improvement shall be submitted to the 
commission by the manager, and there shall be separate accounting for each 
work or improvement so executed. 


History: En. Sec. 86, Ch. 121, L. 1923. 44 C.J. Municipal Corporations §§ 2335 
et seq., 2371 et seq. 


Municipal Corporations€278 (4), 283. 


11-3528. (5520.88) Special improvement districts — power to create. 
The municipality shall have the same power and authority to create special 
improvement districts and for like purposes, and to create special lighting 
districts and sprinkling districts as provided by the laws of the state for 
cities, and towns. 


History: En. Sec. 87, Ch. 121, L. 1923. 44 C.J. Municipal Corporations § 2933 
et seq. 


Municipal Corporations€450 (1). 


11-3529. (5520.89) Public works, director to have charge of—special im- 
provement districts, laws applicable to. The director of public works shall 
be the engineer in charge of all such work, works or improvements. The 
provisions of the general law of the state regarding special improvement dis- 
tricts, special lighting districts and sprinkling districts in cities and towns 
shall apply to and control the establishment under this act of special im- 
provement districts, special lighting districts and sprinkling districts in and 
for the municipality and the procedure according to which any local puble 
work or the construction, reconstruction, repair, maintenance or operation 
of any local public work or improvement is to be provided for when the cost 
thereof is to be paid in whole or in,part.by assessments upon the property 
within any such district, and such general law shall also apply to the manner 
of levying and collecting such assessments. 


History: En. Sec. 88, Ch. 121, L. 1923. 43 & 44 OJ. Municipal Corporations 
§§ 1256 et seq., 2822 et seq. 


Municipal Corporations¢—178, 408 (1). 


11-3530. (5520.90) Elections—officers to act. For any election held on 
the question of the adoption of this act, and for the first election of members 
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of the commission thereunder, if adopted the county clerk and board of 
county commissioners shall exercise the powers and perform the duties 
respecting elections prescribed for county clerks and boards of county com- 
missioners by the general laws of the state. After the adoption of this act 
by the electors of the county, and the election and qualification of a commis- 
sion thereunder, the powers and duties of county clerks and boards of county 
~ commissioners under the general election laws of the state shall devolve 
upon the clerk and commission of the municipality and, except as otherwise 
provided in this act, the provisions of such laws shall continue to apply to 
all elections held within the municipality. 


History: En. Sec. 89, Ch. 121, L. 1923. 43 C.J. Municipal Corporations §§ 135 
et seq., 741 et seq., 1190. 


Municipal Corporations¢48 (2), 60, 169. 


11-3531. (5520.91) Municipal primary election—when held—nominees, 
majority vote elects—time for polls to be open—conduct of election. A 
municipal primary election for the choice of members of the commission 
shall be held on ‘the last Tuesday in April in each year in which members of 
the commission are to be elected. All candidates for the commission re- 
ceiving a majority of the votes cast at the municipal primary election shall 
be deemed and declared elected to the commission. If candidates equal to the 
number of members of the commission to be elected do not receive a majority 
of the votes cast at such primary election, a municipal primary election shall 
be held on the first Tuesday in June next following the election. At all muni- 
cipal elections the polls shall be open from 8 a. m. to 6 p. m. The time, 
manner and method of establishing election precincts and polling places 
and appointment of judges of election and the method of conducting election, 
registering voters therefor, counting the votes cast thereat, and canvassing 
the returns thereof, shall be as prescribed by the general election laws of 
the state. 


History: En. Sec. 90, Ch. 121, L. 1923. 29 C.J.S. Elections § 66 et seq.; 43 C.J. 
Municipal Corporations § 982 et seq. 


Elections€=29 et seq.; Municipal Cor- 
porations¢-129. 


11-3532. (5520.92) Nominating petitions. Any elector of the munici- 
pality eligible to membership in the commission may be placed in nomination 
therefor by petition filed with the clerk and signed by at least two per 
centum (2%) of the qualified electors whose names appear upon the official 
register of voters of the municipality. The signatures to a nominating 
petition need not all be appended to one paper, but to each separate leaf of 
the petition there shall be attached an affidavit of the circulator thereof 
stating that each signature appended thereto was made in his presence and 
is the genuine signature of the person whose name it purports to be. Hach 
signer of a petition shall sign his name in ink or indelible pencil and, after 
his name, shall designate his residence by street and number or other des- 
eription sufficient to identify the place, and give the date when his signature 
was made. No elector shall sign petitions for more candidates for the com- 
mission than the number of places to be filled therein at the forthcoming 
primary election. 


History: En. Sec. 91, Ch. 121, L. 1923. Elections@>144, 
29 C.J.S. Elections §§ 108, 135. 
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11-8533. (5520.93) Form of nominating petition. The form of nomina- 
ting petition papers shall be substantially as follows: 


We, the undersigned electors of the city and county of 
hereby, nominate «.......-...- acreage eras WNOSC-.TOSIGENCE 18. -20263..2----sceccceucsepeececd-- 
for the office of commissioner, to be voted for at the primary election to 
be held on the last Tuesday of April, 19........ , and we individually certify 
that we are qualified to vote for candidates for the above office and that 
we have not signed nominating petitions for more than ........00..222.200..2.2eeeee-- 
candidates for the commission. 


Residence (street and number) or description to identify place. 
Name. Date. 


DtatesoUlontaiae city ano counLytOl .72ses eee ae SS. 


aad Ra OS a nl aac , being duly sworn, deposes and says that he 
is the circulator of this petition paper; that the signatures appended there- 
to were made in his presence and are the genuine signatures of the persons 
whose names they purport to be. 


Notary public for the state of Montana, residing at -........02.00022000 
Montana. My commission expires ...........20.20.2.21:0020eseeeeeeeee- Pon 


History: En. Sec. 92, Ch. 121, L. 1923. 


11-3534. (5520.94) Filing of petitions—notification of nominees—entry 
of names on ballot. All separate leaves comprising a nominating petition 
shall be assembled and filed with the clerk as one instrument at least thirty 
days prior to the next succeeding last Tuesday in April. Within five days 
after the filing of the nomination petition the clerk shall notify the person 
named therein as a candidate whether such petition is signed by the required 
number of qualified electors. Any eligible person placed in nomination as 
hereinbefore provided shall have his name printed on the ballots and placed 
upon any voting machine used at the primary election, if within five days 
after such nomination, he shall have filed with the clerk a written accept- 
ance of the nomination. : 


History: En. Sec. 93, Ch. 121, L. 1923. Elections€—126 (5), 145. 
. 29 C.J.S. Elections §§ 118, 137. 


11-3535. (5520.95) Ballots—party designation forbidden—form. No 
party mark or designation shall appear on the ballots, or in connection with 
the names of candidates on any voting machine, used in the election of 
members of the commission. Hach elector may vote for as many candidates 
for the commission as there are places to be filled therein; but any ballot 
marked for more candidates than the number of places to be filled shall not 
be counted for any of the candidates for which marked. The ballots shall 
be in form substantially as follows: 
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MUNICIPAL ELECTION 


City and counmtyolons 28 Vie Ae l2 A Re ATA ay 2 
(Month and day of month), 19........ 


FOR COMMISSIONERS 
Do mor wore “for reere. Than kh. es ae Ore 


ee ee ee ee er ee een ee eee 


we em ee ee ee ee ee te tn ee eee eee eee nnn 


History: En. Sec. 94, Ch. 121, L. 1923. 


11-3536. (5520.96) Ballot—order of names. At 2 o’clock p. m. on the 
tenth day before any election at which members of the commission are to 
be nominated and elected, the clerk shall publicly determine by lot the order 
in which the names of candidates for election to the commission shall be 
printed on the ballots, or appear on any voting machine, to be used at 
such election. 

History: En. Sec. 95, Ch. 121, L. 1923. 


11-3537. (5520.97) Ballots—blank spaces. As many blank spaces shall 
be left on the ballots below the printed names of candidates for the commis- 
sion as there are places to be filled therein. In any such space an elector 
may write the name of any eligible person, and a vote cast for such person 
shall be counted as though for a candidate whose name is printed on the 
ballots. 

History: En. Sec. 96, Ch, 121, L. 1923. 


11-3538. (5520.98) Notices—primary election—municipal election—pub- 
lication. On the tenth day prior to the municipal primary election the clerk 
shall cause notice thereof to be published in such daily newspaper or news- 
papers, printed and published within and of general circulation in the muni- 
cipality as the commission may have designated, and if there be no daily 
newspaper then in such weekly newspaper or newspapers as may be so 
designated. In case the commission fail to designate such newspaper or 
newspapers, the clerk shall cause the notice to be published in such news- 
paper or newspapers printed and published within and of general circulation 
in the municipality as he may select. Such published notice shall contain a 
list of the candidates for the commission nominated as hereinbefore pro- 
vided, and state the time of holding the election. On the tenth day prior 
to a municipal election held on the first Tuesday in June the clerk, under 
like conditions, shall cause a similar notice to be published concerning that 
election. The commission may also provide for giving notice of such elections 
by other means. 


History: En. Sec. 97, Ch. 121, L. 1923. Elections€—126 (2). 
29 C.J.8. Elections § 117. 


11-3539. (5520.99) Ballots at municipal election—what names to appear. 
At any municipal election held for the choice of members of the commission 
of the first Tuesday in June following a municipal primary election there 
Shall be printed on the ballots and placed on the voting machines the names 
of the candidates receiving the highest number of votes at the municipal 
primary election, except the names of those elected to the commission 
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thereat, and the number of names so printed on the ballots and placed on the 
voting machines shall be equal to double the number of places remaining 
to be filled in the commission. If, by reason of their having received the 
same number of votes, it cannot be determined which of two or more candi- 
dates shall have his name, or their names, printed on the ballots and placed 
on the voting machines, then, notwithstanding the foregoing provisions of 
this section the names of all such candidates receiving the same number of 
votes shall be printed on the ballots and placed on the voting machines. 
The candidates for the commission at an election held on the first Tuesday 
in June, equal in number to the places remaining to be filled in the com- 
mission, who receive the highest number of votes shall be declared elected. 
A tie between two or more candidates shall be decided by lot in the presence 
of such candidates and under the direction of the clerk. 


History: En. Sec. 98, Ch. 121, L. 1923. which was misprinted in the 1923 session 


NOTE.—This section does not read the /aWs- 
same as the section included in the 1923 
session laws but varies therefrom to con- Elections@172, 238. 
form to the wording of the enrolled bill 29 C.J.8. Elections §§ 161, 163, 166, 244. 


11-3540. (5520.100) Removal of commissioners—recall petitions. Any 
member of the commission may be removed from office by the electors of the 
municipality. The procedure for effecting such a removal shall be as 
follows: 


Any elector of the municipality may make and file an affidavit with 
the clerk requesting that petition be issued demanding an election for the 
recall of any member of the commission. Any such affidavit shall state 
the name of the person whose removal from the commission is sought and 
the grounds alleged for such removal. Upon the filing of such an affi- 
davit the clerk shall deliver to the elector making the affidavit copies of 
petition papers for demanding such an election, printed copies of which 
the clerk shall keep on file for distribution as herein provided. In issuing 
any such petition paper the clerk shall enter in a record to be kept in 
his office the name of the elector to whom issued, the date of issuance, the 
number of papers issued, and shall certify on each paper the name of the 
elector and the date of issuance. No petition paper shall be accepted as 
part of a petition unless it bear such certification of the clerk and unless 
filed as hereinafter provided. 


History: En. Sec. 99, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1097 
et seq. 

Municipal Corporations@=159 (1). 37 Am. Jur. 874, Municipal Corporations, 
§ 247 et seq. 


11-3541. (5520.101) Recall petitions—signatures—filing—amendment. 
A petition for a recall election to be effective must be returned and filed 
with the clerk within thirty days after the filing of the affidavit as provided 
in last preceding section, and to be sufficient must be signed by at least 
twenty per centum (20%) of the qualified electors of the municipality whose 
names appear on the official register of voters of the municipality on the 
date when such petition is returned and filed with the clerk. If any such 
petition is insufficient as originally filed it may be amended as provided in 
this act. 
. History: En. Sec. 100, Ch. 121, L. 1923. 
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11-3542. (5520.102) Recall election—notice to officer whose removal 
sought—time for holding. If a petition for a recall election, or an amended 
petition, shall be certified by the clerk to be sufficient, he shall at once sub- 
mit it to the commission with his certificate to that effect and shall notify 
the member of the commission whose removal is sought of such action. 
_ Unless the member whose removal is sought resign within five days after 
such notice, the commission shall thereupon order and fix a day for holding 
a recall election. Any such election shall be held not less than ninety nor 
more than one hundred and twenty days after the petition has been pre- 
sented to the commission and may be held at the same time as any other 
election held within such period; but, if no other election be held within 
such period, the commission shall call a special recall election to be held 
within the time aforesaid. — ; 

History: En. Sec. 101, Ch. 121, L. 1923. 

11-3543. (5520.103) Separate removals require separate petitions — 
nomination of successors. The question of recalling any number of members 
of the commission may be submitted at the same election, but as to each 
member whose removal is sought.a separate petition shall be filed and pro- 
vision shall be made for an entirely separate printed ballot. Candidates to 
succeed any person whose removal.is sought shall be placed in nomination 
by petition signed, filed and verified as provided for nominating petitions 
for a municipal primary election; except that each petition paper shall 
specify that the candidate named therein is a candidate to succeed a 
particular person whose removal is sought. 

History: En. Sec. 102, Ch. 121, L, 1923. 


14-3544. (5520.104) Recall elections—voting machines not used—form 
of ballots. Voting machines shall not be used in recall elections, and the 
printed ballots shall be in form substantially as follows: 


RECALL ELECTION 
Catye alia GOunly, Objet, Assess te os 
(Month and day of month) 19...... 


SHALL (name of person) BE REMOVED FROM THE COMMISSION 
BY RECALL? 


FOR THE RECALL OF 
(Name of Person.) 


AGAINST THE RECALL OF 
(Name of Person.) 


| CANDIDATE | 3 
To succeed (name of person) if recalled. Vote for but one. 


ee ee ee ee ee ee ee ee ee ee eee 
na nw ne en nee ee ere meee eee te een ee eee ewan ence seneeen-= 


History: En. Sec. 103, Ch. 121, L. 1923. 
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11-3545. (5520.105) Result of votes—removal—designation of successor. 
If a majority of the votes cast on the question of recalling a member of the 
commission as hereinbefore provided be against his recall he shall continue 
in office for the remainder of his unexpired term, but subject to recall as 
before. If a majority of such votes be for the recall of such member he 
shall, regardless of any defect in the recall petition, be deemed removed 
from office. When a member is removed from the commission-by recall the 
eandidate to succeed such member who receives the highest number of 
votes shall succeed the member so removed for the unexpired term. 

History: En. Sec. 104, Ch. 121, L. 1923. 


11-3546, (5520.106) Resignation pending recall election, result of. If 
a person in regard to whom a recall petition is submitted to the commission 
shall resign from office after notice thereof no election shall be held and 
some eligible person shall be chosen by a majority vote of the remaining 
members to fill the place for the unexpired term; but the member so resign- 
ing shall not be chosen by the commission to succeed himself. 


History: En. Sec. 105, Ch. 121, L. 1925. § Municipal Corporations¢-156. 
43 C.J. Municipal Corporations § 1084. 


11-3547. (5520.107) Limitation on filing recall petitions. No recall peti- 
tion shall be filed in respect to any member of the commission within three 
months after he takes office nor in case of a member subjected to a recall 
election and not removed thereby, until at least six months after that 
election. 


History: En. Sec. 106, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1097 
et seq. 


Municipal Corporations€—159 (1). 


11-3548. (5520.108) Moneys received by officer in course of duty be- 
long to municipality. No person elected or appointed to any office or posi- 
tion under the municipal government established by this act shall be entitled 
to or receive for his own use any fees, emoluments, commissions or perquisites 
other than the salary or compensation fixed by this act or by the commission, 
and all such fees, emoluments, commissions and perquisites ensuing out of 
the performance of official duty shall belong to the municipality and be paid 
into the treasury thereof at the times and in the manner provided by the 
general laws of the state. 


History: En. Sec. 107, Ch. 121, L. 1923. 43 C.J. Municipal Corporations § 1138 
et seq. 


Municipal Corporations€=162 (7). 


11-3549. (5520.109) Political participation by appointees forbidden. 
No person holding an appointive office or position in the municipal govern- 
ment shall directly or indirectly solicit or receive, or be in any manner con- 
cerned in soliciting or receiving, any assessment, subscription or contribution 
for any political party or purpose whatever. No person shall orally or by 
letter solicit, or be in any manner concerned in soliciting, any assessment, 
subscription or contribution for any political party or purpose from any 
person holding an appointive office or position in the municipal government. 
No person shall use or promise to use his influence or official authority to 
secure any appointment, or prospective appointment to any position in the 
service of the municipality as a reward or return for personal or partisan 
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political service. No person shall take part in preparing any political 
assessment, subscription or contribution with the intent that it should be 
sent or presented to or collected from any person in the service of the 
municipality, nor shall he knowingly send or present directly or indirectly, 
in person or otherwise, any political assessment, subscription or contribution 
_ to, or request its payment by any person in such service. 


History: En. Sec. 108, Ch. 121, L. 1923. Elections¢=317. 
29 C.J.8. Elections §§ 329, 356. 


11-3550. (5520.110) Penalizing appointees for not participating in 
politics forbidden—appointees not to act as officers of political organization 
or circulate petitions. No person in the service of the municipality shall dis- 
charge, suspend, lay off, reduce in grade, or in any manner change the 
official rank or compensation of any person in such service or threaten to 
do so, for withholding or neglecting to make any contribution of money or 
service or any yaluable thing for any political service. No person holding 
an appointive office or place in the municipal government shall act as an 
officer in a political organization, or serve as a member of a committee of 
any such organization, or circulate or seek signatures for any petition pro- 
vided for by primary or election laws. 

History: En. Sec. 109, Ch. 121, L. 1923. 


11-3551. (5520.111) Penalty for violations. Any person who, by him- 
self or in cooperation with one or more persons, wilfully or corruptly vio- 
lates any of the provisions of sections 11-3549 and 11-3550 of this act shall 
be guilty of misdemeanor and shall, upon conviction thereof, be punished by 
a fine of not less than fifty dollars nor more than five hundred dollars or by 
imprisonment for a term not exceeding three months, or by both such fine 
and imprisonment, and if he be an officer or employee of the municipality 
he shall immediately forfeit his office or employment. 

History: En. Sec. 110, Ch. 121, L. 1923. 


11-3552. (5520.112) Commissioners not to hold other offices—forfeiture 
of office by commissioners and appointees on running for office. No person 
elected to the commission shall, during the term for which elected, be ap- 
pointed to any office or position in the service in the municipality. If a mem- 
ber of the commission shall become a candidate for any public office, other 
than that of commissioner, he shall immediately forfeit his place on the 
commission; and any appointive officer or employee of the municipality who 
shall become a candidate for nomination or election to any public office 
shall immediately forfeit the office or employment held under the munici- 
‘pality. 

History: En. Sec. 111, Ch. 121, L. 1923. is C.J. Municipal Corporations § 1033 
et seq. 


Municipal Corporations¢-142. 


11-3553. (5520.113) Official bonds of officers—amounts—filing. The 
members of the commission, the manager, the director of finance, the pur- 
chasing agent, the director of law, the director of police, and such other 
. officers and employees of the municipality as the commission requires so to 
do, shall, immediately upon taking office, give bonds with such surety as may 
be approved by the commission; but no officer or employee shall become 
surety upon the official bond of another officer or employee. Members of the 
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commission shall give bonds in the sum of. five thousand dollars and other 
officers and employees shall give bonds in such amounts as the commis- 
sion may require. The premium on all official bonds shall be paid by the 
municipality. All such bonds, except those of the.manager and the director 
of finance, shall be filed with the director of finance. The official bonds 
of the manager and the director of finance shall be allots with and kept 
by the director of the department of law. 


History: En. Sec. 112, Ch. 121, L. 1923. 43° C.J. Municipal Corporations § 1047 
et seq. 


Municipal Corporations¢—145, 


11-3554, (5520.114) Oath of office—taking and fling daativen Every 
officer of the municipality shall, before entering upon the duties of his office, 
take and subscribe to the oath or affirmation required of officers by the con- 
stitution of the state of Montana, which oath or affirmation shall be filed 
and kept in the office of the clerk. 

History: En. Sec. 113, Ch. 121, L. 1923. 


11-3555. (5520.115) Financial interest by officers in contracts forbidden 
—penalty. No officer or employee of the municipality shall have a financial 
interest direct or indirect, in any contract therewith, or be financially in- 
terested, directly or indirectly, in the sale to the municipality of any land, 
materials, supplies, or services except on behalf of.the, municipality as. an 
officer or employee. Any wilful violation of this section shall constitute mal- 
feasance in office, and any officer or employee found guilty thereof shall 
thereby forfeit his office or position. Any violation of this section with the 
‘knowledge, actual or implied, of the person or corporation contracting with 
the municipality shall render oe contract involved wordable Be the man- 
ager or the commission. 


History: En. Sec. 114, Ch. 121, L. 1923. 43 & 44 C.J. Municipal Gordentianns 
§§ 1076, 2169 et seq. 


Municipal Corporations¢—151, 231 (1). , 


11-3556. (5520.116) Existing contracts seep “AML aeaWtrs oka en- 
tered into by the county or by any city or town therein, or.on behalf of. any 
improvement district by such county or by any such city or town, prior. to 
the election and qualification of a commission under this act, shall continue 
in full force and effect subsequently thereto. Public improvements, for 
which initial steps may have been taken under laws effective in the county 
prior to the election and qualification of a commission under this act, may 
thereafter be carried to egrpiettonal in accordance with the DEOYISIONE of such 
laws. 

History: En. Sec, 115, Ch. 121, L. 1923., Municipal Be rad a 

3, C.J.. Municipal Corporations § 23. 

-11-8557. (5520.117) Existing ordinances—order continuing and. extend- 
ing—publication—repeal of other ordinances. .The commission first elected 
may, at its first meeting, make an order that all’existing ordinances and reso- 
lutions of some one city or town-within the consolidated, municipality, and 
which are of general application in such city or town, shall be continued in 
force and be extended throughout the consolidated municipality, and a copy 
-of such order must be published at least once in each newspaper-printed and 
published within the consolidated municipality within ‘ten days after the 
making of such order. All other ordinances, and:resolutions,,of .such; city 
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or town, and all ordinances of all other cities and towns within the consoli- 
dated municipality, save and except ordinances and resolutions relating to 
public improvements to be paid for in whole or in part by special assess- 
ments, shall, upon the making of such order, be deemed repealed. 

History: En. Sec. 116, Ch. 121, L. 1923. 


11-3558. (5520.118) Existing officers—how long continued in office. The 
members of the board of county commissioners of the county and members 
of the council of every city and town therein, holding office on the date when 
any election is held at which the question of the consolidation and merging 
of the county and city and town governments is approved and adopted by 
the qualified electors of the county, shall continue in office and in the per- 
formance of their duties until the first commission shall have been elected 
have qualified, whereupon such board of county commissioners and city and 
town councils shall be deemed abolished. All other persons holding offices 
or positions, whether elective or appointive, under the government of such 
county, or under the government of any city or town therein, at the date 
of such election, shall continue in the performance of the duties of their 
respective offices and positions until provision shall be made by the com- 
mission for the performance or discontinuance of such duties, or the dis- 
continuance of such offices or positions. 

History: En. Sec. 117, Ch. 121, L. 1923. 


11-3559. (5520.119) Resolution declaring creation of consolidated gov- 
ernment—effective date of merger—legal status. At the first meeting of 
the commission whose members are first elected under the provisions of this 
act, such commission shall adopt a resolution reciting the filing of the 
petition provided for in section 11-3402, the ordering and holding of a special 
election as requested in such petition, the result of such election, and the 
holding of the-.special election for and the election of the members of the 
first commission, and the name and designation of the consolidated munici- 
pality, which resolution must be in duplicate, and signed by all of the 
members of the commission and also entered at length on the journal of 
the commission. One copy of such commission must be filed in the office of 
the clerk of the commission and the other copy thereof must be trans- 
mitted to and filed in the office of the secretary of state. Immediately upon 
the adoption of such resolution by the commission the separate corporate 
existence of the county and of each and every city and town therein shall 
be deemed to be consolidated and merged into one municipal corporation 
under the name selected, designated and adopted as provided in this act, 
and such consolidated municipality shall thereupon be deemed to have suc- 
ceeded to, and to possess and own all of the property and assets of every kind 
and description and shall, save as herein otherwise provided, become respon- 
sible for all of the obligations and habilities of the county, cities and towns 
so consolidated and merged. As a political subdivision of the state, such 
consolidated municipality shall have the status of a county, and for the 
purpose of representation in the legislative assembly, as provided by the 
constitution and laws of this state, and for all other purposes, it shall 
replace and be the successor of the county and shall be attached to the 
same judicial district. 

History: En. Sec. 118, Ch. 121, L. 1923. 
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~11-3560. (5520.120) Transition of government—commissioners’ powers. 
The commission shall have power to make all necessary regulations, not 
inconsistent with this act, for the transition from the several govern- 
ments of and within the county to the government provided by this 
act, including the transfer to the treasury of the consolidated city and 
county of all funds and moneys of such several SAE 


History: En. Sec. ee Ch. 121, L. 1923. 


CHAPTER 36 
METROPOLITAN SANITARY DISTRICTS 


Section 11-3601. Petition for creation of sanitary district—contents and filing. 

11-3602. Order fixing time of hearing—notice of hearing—contents thereof. 

11-3603. Hearing on petition—order of court. 

11-3604. Submission of question for election—duties of clerk of county, city or 
town. 

11-3605. Order establishing district—contents—filing. | YF 

11-3606. Appointment of commissioners—term of office—vacancy. 

11-3607. Organization of district—election of officers—duties and powers of 
commission—meetings—compensation. 

11-3608. Powers and duties of the commission. 

11-3609. Levy and collection of taxes. 

11-3610. District a public corporation—powers. 

11-3611. Jurisdiction. 


11-3601. Petition for creation of sanitary district—contents and filing. 
Whenever the inhabitants of any county, city or town, or a combination of 
eounty and one or more cities or towns within such county desire to com- 
bine for the purpose of organizing a metropolitan sanitary district to serve 
such county, city or town, or both, such inhabitants may file a petition in the 
district court of the county wherein such district is to be organized, signed 
by five (5%) per cent of the registered electors of each such county, 
city or town, whose names appear upon the last preceding assessment 
roll of such county for state and county purposes and upon the last 
preceding assessment roll of such city or town, upon real property lying 
or being within the boundaries of such county, city or town. Said petition 
shall be addressed to the said district court and shall set forth: 

1. The proposed name of said sanitary district. 

2. The necessity for the proposed district. 

3. A general description of the territory or lands to be included within 
sald district, giving the boundaries thereof. 

4. <A prayer for the organization of the district comprising and em- 
bracing the lands and territory described, and for a hearing on said peti- 
tion according to the provisions of this act. 

The petition shall be accompanied by a map or plat of the proposed 
district, but mere error or omission in the description of any lands or 
boundaries, or in the map accompanying the petition shall not render invalid 
any proceedings under this act, or deprive the district court of jurisdiction. 
The petition shall also be accompanied by the certificate of the county clerk, 
showing that said petition contains the names of the required number of 
qualified electors as herein provided. 


‘History: En. Sec. 1, Ch. 292, L. 1947. 
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11-3602. Order fixing time of hearing—notice of hearing—contents 
thereof. On such petition being filed, the district court or judge thereof 
shall make an order fixing the time and place of hearing on petition and 
directing that notice thereof be given. Thereupon the clerk of said court 
shall cause to be published at least once a week for two successive calendar 
-weeks in some newspaper published in the county, such notice, which notice 
shall state the time and place, by the said district court fixed, when and 
where the hearing on said petition will be had, together with the description 
of the lands or territory of the proposed district and the purpose as stated 
in the prayer of said petition, and directing all persons interested to appear 
and be heard for or against the organization of said sanitary district. If 
there be no newspaper published in such county, said notice may be pub- 
lished. in. an adjoining county. The first publication of said notice shall be 
not less than Paes (30) days prior to the time mentioned in said notice for 
said hearing. © 


History: En. Sec. 2, Ch. 292, L. 1947. 


11-3603. Hearing on petition—order of court. At the time specified 
in the notice mentioned in the preceding section, the district court in which 
the petition is filed, or a judge thereof, shall hear the petition, but may 
adjourn such Henrie from time to time, not exceeding three (3) weeks in 
all, and may continue the hearing for want of sufficient notice or other 
SSUe cause. The court, upon application of the petitioners, or any person or 
persons interested, may permit the petition to be amended, and may order 
fiirther or additional notice to be given. Upon such hearing all persons 
interested, whose property or rights may be damaged or benefited by the 
organization of the district, or the property, works or improvements therein 
to'be acquired or constructed as hereinafter set forth, may appear and con- 
test the necessity or utility of the proposed district, or any part thereof, and 
the contestants and ORI OnRES may offer any commpeient evidence in regard 
thereto. | : 


Ai shall be the duty of the court to hear and determine whether the re- 
quirements of sections 11-3601 and 11-3602 as to sufficiency of the petition 
and notice and requisite number of names on said petition have been com- 
plied with. The court may make such changes in the proposed district as 
may be deemed advisable, or as fact, right and justice may require. 

‘If’on final‘hearing, it is found by the court that the petition does not 
substantially comply with the aforesaid requirements of this act, or that 
the facts therein are:not sustained by the evidence, or that said proposed 
distriet is net practical or feasible then the court shall dismiss the petition, 
and shall make and enter an order to that effect; but if it is found that 
said petition substantially complies with said requirements, and that the 
facts therein stated are sustained by the evidence and that there exists a 
necessity for said district, and that the same is feasible and practical and 
for the benefit, health and: welfare. of the inhabitants residing within the 
proposed district; then the court shall make and enter. an order: 

(a)~ Setting forth ‘said findings and allowing said petition ; 

(b) Giving accurate description and boundaries of said proposed dis- 
trict ; yler a® oe fo  . . tel 
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(ec) Directng that the question of establishing said: district be sub- 
mitted to the qualified electors of the county, city or town as hereinafter 
provided, at the next general election held in the county at, which county 
officers are to be elected, if said proposed district embraces only property 
outside the boundaries of any incorporated city or town, or property within 
any incorporated city or town and said county; and if said proposed dis- 
trict embraces only property within an incorporated city or town, then 
said question shall be ordered submitted at the next general election:in such 
city or town at which city or town officers are to be elected. 

History: En. Sec. 3, Ch. 292, L. 1947. 


11-3604. Submission of question for election—duties of clerk of county, 
city or town. At the next general election immediately after the entry of 
the order mentioned in section 11-3603, the county clerk or the city or town 
clerk as the case may be, in accordance with the provisions of section 
11-3603, shall submit the question of establishing said district in the man- 
ner provided by law for the submission of questions relating to issuance of 
bonds of the county and all of such provisions shall be babDlisable hereto 
and shall be complied with. 

The question to be submitted at such election shall be placed on the 
ballot in substantially the following form: 


eonan tiere be éstabitsned im. lg gs OC CS OF OTTO TRBTEa re Os 
~ Name of county, 
or city, or town 
TOTES Leh eae che Pina pepe baie ) 
Name of county and city or town 
the Metropolitan Sanitary District to be known as the .........22.2.-20-.--- ee 
Name of District as appears in the petition 
in accordance with the law applicable thereto.. 


pie orate sdciablishment.off thes vn..-asteds) ae be el le Te wehiewal 


[] Against the Pare Ueto efothe-.2 atiteent--—tomelimnod..10. saws ? 
Name of District 

All the provisions of 1a relating to elections and: canvassing of votes 
shall apply to the election provided in this act. 

At said election not less than forty (40) per centum of the qualified elec- 
tors entitled to vote on such question at such election must vote thereon, 
otherwise such question shall be deemed to have been rejected; provided, 
however, that if forty (40) per centum or more of such qualified electors do 
vote on such question at such election and a majority of such votes shall 
be cast in favor of such proposition, then such proposition shall be deemed 
to have been approved and adopted. 

If the vote as canvassed shall show that such pro fewer has been ap- 
proved and adopted, the county commissioners shall.so. certify to the dis- 
trict court. 

History: En. Sec. 4, Ch. 292, L. 1947. 


11-3605. Order establishing district —contents—filing. Upon ecertifica- 
tion of the county commissioners as in section 11-3604 provided, the district 
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court shall within thirty (30) days thereafter make an order establishing 
said district, which order shall contain the description and boundaries of 
said district. Said order shall be filed in the office of the clerk of said 
district court, and a certified copy thereof in the office of the county clerk 
of the county wherein is located said district court, and in case a city or 
town is included within said district, a certified copy of such order shall be 
filed in the office of said city or town clerk. 
History: En. Sec. 5, Ch. 292, L. 1947. 


11-3606. Appointment of commissioners — term of office — vacancy. 
Within thirty (30) days after the entry of the order as mentioned in section 
11-3605, the district court or judge thereof shall appoint three commis- 
sioners for said district, each of whom shall be a qualified elector and free- 
holder and shall have resided in the county, city or town for at least two 
(2) years immediately before such appointment, provided that in case said 
district shall embrace a county and one city or town, two (2) of such com- 
missioners shall be appointed from such county and one (1) from such city 
or town, provided, further that in case said district shall include a county 
and not more than two (2) cities or two (2) towns, or one city and, one 
town, one of such commissioners shall be appointed from each such county, 
eity and town. 

The commissioners shall be appointed by the district court or a judge 
thereof for terms of three (8) years, provided that the first commissioner 
named shall be appointed for a term of one (1) year, the second for a term 
of two (2) years and the third for a term of three (3) years. At the expira- 
tion of the first year, all new appointments shall be for terms of three (3) 
years. Appointments to fill vacancies in the membership of the board of 
commissioners shall be made by the district court for the remaining portion 
of such term. 

History: En. Sec. 6, Ch. 292, L. 1947. 


11-3607. Organization of district — election of officers — duties and 
powers of commission—meetings—compensation. Within thirty (30) days 
after their appointment, the commissioners shall meet and organize by elec- 
ting one of their members as chairman, one as vice-chairman and one as 
secretary. 

The commission shall hold at least one (1) regular meeting each month, 
and at such other times as deemed necessary for the proper and efficient 
conduct of the business of the commission, but not to exceed three (3) days 
in any one (1) month. 

The members of the commission shall receive as compensation for their 
services the sum of fifteen ($15.00) dollars for each meeting attended, which 
compensation shall be paid from funds made available for such purpose as 
hereinafter provided. 


History: En. Sec. 7, Ch. 292, L. 1947. 


11-3608. Powers and duties of the commission. The commission shall 
have the following powers and duties: 

1. To engage the services and fix the compensation and hours of work 
of such assistants, agents, engineers, and such other employees as deemed 
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necessary for the proper and efficient conduct of the business and purposes 
of the commission, and the maintenance and operation of such drainage 
structures and sewage treating plants as are constructed. 


2. To purchase, lease, rent or otherwise acquire proper and necessary 
office space, equipment and supplies necessary to carry on the business of 
the commission, including equipment for field workers and to cause surveys 
to be made and maps to be drawn. 

3. To contract for the building, erection, altering and improvement of 
sanitary structures, such as sewers, pumping stations, aqueducts, channels, 
drainage courses and sewage treatment plants, provided, however, that all 
laws pertaining to the letting of contracts by the board of county commis- 
sioners shall apply and be complied with. 

4. To call elections for the issuance of bonds, and to issue bonds if 
authorized by the electors, for the financing of sanitary structures herein- 
before mentioned, and to provide for the payment thereof, provided, how- 
ever, that all laws pertaining to the calling and holding of elections, 
issuance of bonds and payment thereof in counties shall apply and be com- 
plied with, the cost and expenses of which shall be paid from the funds of 
the district. 

5. Annually and at the time and in the manner provided by law for 
the preparation and submission of county budgets, the board of commis- 
sioners of the district shall prepare and file with the board of county com- 
missioners a budget detailing the necessary anticipated expenditures for ad- 
ministration of the district. Such budget shall comply with all the pro- 
visions of the county budget act, and such county budget act shall apply to 
the commission and shall be complied with. 

6. To furnish to the state board of health plans and specifications as are 
now required of towns, cities and corporations, showing proposed enlarge- 
ments, extensions and/or new construction of all drainage and sewage treat- 
ing plants, and shall not proceed to enlarge, extend or build any such struc- 
tures and/or treating plants until such plans and specifications have been 
officially approved by said state board of health. 

7. To make all necessary arrangements and agreements with the board 
of county commissioners of the county and with the city or town council, 
or city or town councils, if more than one municipality lies within the area 
embraced within the district, regarding rights of way, opening of streets 
and alleys and other thoroughfares and public areas, control of traffic and 
other conditions in order to operate, maintain, and/or construct the neces- 
sary sewers, pumping stations, drainage courses, sewage treating plants and 
other structures. 


History: En. Sec. 8, Ch. 292, L. 1947. 


11-3609. Levy and collection of taxes. At the same time and in the 
same manner as now provided by law for the levy and collection of taxes 
in the county, the county commissioners shall make a levy, on all property 
situated within the boundaries of said district and served or benefited by 
said district sufficient to meet the requirements of the budget as submitted 
and approved, and the county treasurer shall collect such tax at the time 
and in the manner other taxes are collected in the county. 
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‘Taxes so levied and collected shall be deposited with: the county treas- 
urer and placed in a special fund to be designated “20.020... 
Name of District 
Metropolitan: Sanitary District Administration Fund”. Such fund shall be 
expended only by warrants drawn on such special fund, signed by the chair- 
man of the commission and countersigned by the secretary. 


The county treasurer shall be the treasurer of said district and shall 
keep account of the funds of the district, and render to the commission a 
report of the condition of such funds whenever requested by said commis- 
sion. 

History: En. Sec. 9, Ch. 292, L. 1947.: 


11-3610. District a public corporation—powers. The sanitary district 
created under this act is hereby declared to be a public corporation and 
shall have power to acquire real and personal property or any interest 
therein by grant, purchase or gift, and shall have the right of condemnation 
and of eminent domain, and to receive grants-in-aid, or other funds from 
the federal government and to act as the sole agent of the federal govern- 
ment in the use and disbursement of such funds. 

History: En. Sec. 10, Ch. 292, L. 1947. 


ah 3611. Jurisdiction. Every: sanitary drainage district established 
under the provisions of this act.shall-have sole and- complete jurisdiction over 
all drainage structures and sewage treating plants which are now or may 
be hereafter built and situated within said district. The commission shall 
be responsible for the proper functioning and maintenance thereof, and for 
the condition and maintenance of all.publicly owned streets, alleys, land, 
parks, or other thoroughfares within the boundaries of such district insofar 
as such may be affected by the construction and/or maintenance of the 
structures under the control and jurisdiction of such district. 

History: En. Sec. 11, Ch. 292, L. 1947. 
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